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FIFTH    EDITION. 


IT  was  the  hard  fate  of  the  excellent  writings  of  the 
late  Chief  Baron  Gilbert,  to  lofe  their  Author, 
before  they  had  received  his  laft  correflions  and  improve- 
ments, and  in  that  unfinifhed  ftate  to  be  thruft  into  the 
tvorld,  without  even  the  common  care  of  an  ordinary 
editor.  Thofe  invaluable  trads  were  for  the  moft  part 
pubhfhed  not  only  with  all  their  original  imperfe<flions, 
without  any  attempt  to  fupply  their  defedts,  or  explain 
or  corre<5t  what  feemed  in  them  perplexed  or  erroneous^ 
but  with  all  the  improprieties  and  inaccuracies  which 
the  ignorance  and  negledl  of  the  amanuenfes,  whom  the 
Author's  infirmities  compelled  him  to  employ,  could 
accumulate  upon  them. 

Some  of  thofe  tradls,  it  is  well  known,  fc;ll  into  the 
hands  of  the  Compiler  of  the  prefent  work,  and  from 
them  the  materials  of  the  greater  part  of  it,  as  far  as 
the  title  "  Simony ^'^  were  colleded.  Unfortunately,  our 
Compiler  had  not  the  moft  happy  dirpofuions  for  the 
work  he  had  undertaken,  nor  were  thofe  parts  of  the 
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learned  Judge's  writings  which  appeared  in  the  New 
Abridgment  much  better  prepared  to  meet  the  publick 
eye,  than  the  other  trads  which  had  been  publiihed  by 
perfons  to  whom  chance  or  an  undiftinguifhing  choice 
had  committed  the  infpcflion  of  the  prefs. 

In  the  courfe  of  the  work,  Mr.  Bacon  feems  to  hav6 
made  different  ufe  of  the  materials  that  lay  before  him, 
fometimes  taking  the  trafts  at  length,  fometimes  giving 
only  extradiis  from  them :  but  whether  he  inferted  the 
whole  of  any  tra6l,  or  only  a  part  of  it,  we  have 
reafon  to  think,  he  inferted  it  juft  as  he  found  it.  If 
.the  Author  in  different  treatifes,  in  order  to  make 
each  treatife  perfed  within  itfelf,  introduced  the  fame 
matter  conveyed  in  the  fame  expreflion,  the  Com- 
piler implicitly  copied  it,  and  under  different  titles  of 
his  work  introduced  the  fame  paffages  to  the  extent  of 
feveral  pages.  If  the  manufcripts  were  in  any  part 
defedtive,  if  the  fubjetfls  were  but  partially  treated  of 
in  them  *,  the  titles  which  related  to  thofe  fubjefls  were 
jeft  equally  defective  in  the  Abridgment.  The  Com- 
piler feemed  to  have  as  little  inclination  to  fupply  the 
deficiencies  of  his  Author,  as  he  had  fagacity  to  mark  or 
correal  his  errors. 

With  thefe  defedls  and  redundancies  the  work  has 
pafled  through  three  fubfequent  editions  j  the  only  anxiety 
difcoverable  in  the  later  editors  being  to  crowd  it  with 
references  to  cafes  inappofite  to  the  point  in  the  text, 

*  It  fliould  feem  from  fome  manufcript  treatifes  of  this  author  ia 
Hic  pofleflion  of  Mr.  Hargrave,  which  have  never  appeared  in  print, 
that  he  had  formed  and  aftually  executed  the  comprehenfive  plan  of 
writing  diftina  treatifes  upou  every  branch  of  the  lavsr,  except  the 
CiimiaaJ  jurifprudcnce. 
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ind  which,  at  the  bed,  had  only  fome  relation  to  remote 
branches  of  the  general  fubjecH:. 

In  preparing  the  prcfent  Edition  for  the  prcfs,  it  has 
been  the  firlt  care  of  the  Editor  to  retrench  what  was 
redundant  in  the  work,  and  to  expunge  what  appeared 
to  him  impertinent.  In  retrenching,  he  has  fubftituted 
reference  for  repetitions  and  where  the  fame  matter 
which  had  occurred  under  one  title  feemed  naturally  to 
fall  under  and  belong  to  another,  he  has  referred  to  the 
preceding  title  inflead  of  introducing  it  again.  In  ex- 
punging, he  has  not  indulged  himfelf  in  any  arbitrary 
or  capricious  licence ;  nor  has  he  prefumed  to  ftrike  out 
one  fupervenient  authority  of  a  later  editor,  before  he  had 
fatisfied  himfelf  by  careful  examination  that  it  had  no 
pretenfions  to  the  place  it  afieded  to  occupy. 

In  the  original  text  he  has  rarely  ventured  to  make 
any  alteration,  except  where  it  was  manifeftly  corrupted 
by  the  careleflhefs  of  the  copyift  or  of  the  prefs,  or  ren- 
dered perplexed  by  the  want  of  due  attention  to  pun(5tua- 
tion.  One  or  two  paffages  indeed,  where  the  meaning 
could  not  be  colledled  either  from  the  expreffion  or  the 
references,  he  thought  himfelf  at  liberty  to  expunge. 
Conje(5luraI  emendation  is  not  admiflible  in  a  work  of 
jthis  kind ;  and  he  trulls,  no  man  will  complain  of  the 
lofs  of  nonfenfe. 

He  has  attempted  to  mark,  and  guard  his  readers 
againft,  the  miftakes  of  the  author :  but  he  is  fenfible 
that  many,  too  many,  erroneous  paflages  have  been 
fufFered  to  pafs  without  obfervation.  In  the  courfe  of 
fo  long  a  work  it  cannot  be  expelled  that  the  exertions 
of  the  mind  (hould  be  always  equal,  or  that  it  fhould 
always  be  alike  difpofed  to  proceed  in  the  talk  it  had 
5  undertaken. 
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undertaken.     It  muft  occafionally  ficken  at  fome  partla 
of  the  labour  as  beneath  its  attention,  and  fhrink  from 
others  as  beyond  its  powers.     It  is  well  known  that  the 
mofl:  obvious  errors  fometimes  mod  eafily  efcape  de- 
tedtion.     In  reading,  every  man  muft  have  felt  that  his 
mind  is  fometimes  more  attentive  to  its  own  precon- 
ceptions on  the  fubjcft,  than  to  the  ideas  of  the  author, 
and  the  better  it  is  fatisfied  with  the  reditude  of  the 
former,  the  more  fteadily  it  purfues]  them,  and  the  lefs 
fenfible   it  is  of  the  aberrations   of  the  latter.      The 
form  too  in  which  error  prefents  itfelf  to  us  may  help 
to  facilitate  its  efcape :  it  is  more  likely  to  pafs  filently 
and  unobferved  when  propofed  in  the  form  of  a  fimple 
affirmation,  than  when  it  challenges  our  inquiry  in  that 
of  an  interrogation.     We  often  readily  admit   upon    a 
Hatement  v/hat   we    fhould   inftantly   deny,    if  it  were 
otFcred  to  us  in  the  way  of  queftion. 

It  (liould  be  obferved,  that  even  where  the  Editor 
has  detected  error,  he  has  not  always  immediately  ap- 
prifed  his  reader  of  it :  he  has  fometimes  fubjoined  his 
.  remarks  upon  the  erroneous  pafTage  at  the  end  of  the 
divifeon  where  it  has  occurred:  he  has  at  other  time? 
left  its  confutation  to  its  inconfiftency  with  the  better- 
confidered  and  more  recent  determinations  which  he  has 
afterwards  introduced. 

In  the  additions  he  was  to  make,  he  found  it  necefTarf 
to  prefcribe  to  himfelf  fome  limitations :  he  therefore 
in  general  attempted  no  more  than  to  fill  up  the  chafms 
that  were  left  under  thofe  general  divifions  into  which  he 
found  the  work  already  difpofed,  and  then  to  engraft 
upon  the  whole  the  later  decifions.  He  has  indeed  given 
two  new  titles,  viz.  "  Pifcharf  and  «  Set-off;''  and  he 
knows  that  he  might  have  given  others,  as  the  work  is 
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at  prefent  far  from  a  complete  Abridgment  of  the  Law. 
But  he  had  neither  time  nor  encouragement  to  go 
farther.  Befides,  much  of  the  learning  which  is  wanting, 
is  to  be  met  with  in  books  that  are  in  every  one's  hand : 
and  what  was  to  have  been  gleaned  from  other  writings 
of  the  fame  kind,  though  it  might  have  increafed  the 
bulk  of  the  work,  would  not  have  added  to  its  intrinfick 
value,  or  have  done  any  credit  to  the  induflry  or  inte- 
grity of  the  Editor.  If  there  fhould  be  fome  who 
complain  that  more  might  have  been  done,  there  will 
be  others,  he  fears,  who  will  fay,  perhaps  with  more 
juftice,  that  much  of  that  which  has  been  done  might 
have  been  fpared. 

As  the  Abridgment  is  written  in  the  ftyle  of  difTerta- 
tion,  he  has  in  his  additions  availed  himfelf  largely  of 
thofe  trafts  which  have  been  publifhed  upon  different 
parts  of  the  Law,  and  received  the  approbation  of  the 
Profeffion.  He  has  been  in  general  careful,  whenever 
he  has  made  an  extract  from  any  of  thofe  trafts,  to 
acknowledge  the  obligation  by  reference  to  the  work 
itfelf.  If  he  has  in  any  inftance  (and  he  may  have  done 
fo  in  many)  neglefted  to  make  fuch  reference,  the 
author  may  be  afllired,  that  it  was  by  mere  accident  or 
inadvertency,  and  not  from  any  defign  to  take  to  him- 
felf the  credit  of  another  man's  labours.  But  where- 
cver  fuch  omifllon  may  have  been  made,  let  not  the 
author  be  under  any  uneafinefs :  the  world  will  too  cafily 
diftinguifh  what  properly  belongs  to  the  Editor. 

He  thought  himfelf  at  full  liberty  to  tranfplant  into 
the  work  as  much  of  the  Chief  Baron  Gilbert's  trails 
as  he  had  occafion  for :  it  was  in  truth  only  re-uniting 
disjointed  members,  many  parts  of  the  work  itfelf  being 
only  parts  of  fevcral  of  thofe  tradls.     One  of  the  learned 
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Judge's  trcatlles,  viz.  the  Treatife  upon  the  Do(5lrinc  of 
Remainders,  from  which  the  collections  in  the  Abridgment 
under  that  title  were  extracted,  he  has  been  enabled  to 
give  entire  by  the  kindnefs  of  Mr.  Hargrave.  The 
manufcript  had  been  purchafed  by  that  gentleman  at  no 
inconfiderable  price :  but,  difdaining  all  private  confi- 
derations  where  the  intereRs  of  that  Profeffion,  of  which 
he  is  fo  diftinguifhed  an  ornament,  feemed  in  any  de- 
gree concerned,  he  made  a  voluntary  tender  of  it  to  the 
Editor,  as  foon  as  he  was  informed  that  he  was  en- 
gaged in  preparing  another  edition  of  the  prefent  work. 
By  this  generous  ad,  Mr.  Hargrave  has  highly  flattered 
the  Editor,  and  has  added  one  more  to  the  many  obli- 
gations his  Profeflion  were  already  under  to  him. 

The  Editor  has  been  anxious  to  feparate  his  own 
additions,  and  thofe  of  preceding  editors,  from  the 
original  work.  Whatever,  therefore,  he  is  refponfible 
for  is  included  between  crotchets,  thus  [  ]  i  whilft  the 
infertions  of  the  other  editors  are  diftinguifhed  by  one 
or  other  of  thefe  marks,  *,  f,  J.  It  is  well  known, 
that  Mr.  Bacon  did  not  live  to  carry  the  work  any 
farther  than  to  the  title  "  Sheriff,"  inclufive,  and  that 
the  remainder  was  added  by  Mr.  Serjeant  S(^sr  and 
Mr.  Ruffhead.  It  was  not  thought  neceflary  to  give 
any  diftinguiHiing  marks  to  this  latter  part:  it  feemed 
fufficient  to  o-ivc  this  intimation  of  it. 


HENRY  GWILLIM. 
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ABATEMENT,   In  the  general  acceptation  of  the  word,  Gilb.  Hift< 

fignlfies  a  plea  put  in  by  the  defendant,  in  which  he  {hews  *-•  ^-  ^^^* 

Caufe  to  the  Court  why  he  fliould  not  be  empleaded  j  or,  if  em-  derivation 

pleaded,  not  in  the  manner  and  form  he  now  is.  and  different 

fcnfes  of  the 
word  Abatement  in  our  law,  fee  3  Bl.  Comm.  168.  Co.  Litt.  134.  b.  181.  a.  242.  b.  a*?!,  a. 
»77.  a.  Finch's  L.  195.  Pleas  to  the  jurifJidtion,  and  to  the  perfon  of  the  plaintiff,  are  pleas  in  dif- 
ability,  and  only  in  the  nature  of  pleas  in  abatement.  Fleas  in  abatement,  ftridly  called  fuch,  are  pifas 
to  the  writ.  Finch.  L.  362.  3  Bl.  Comm.  301 .]  For  the  order  of  pleading,  fee  title  Pleas  and  Plead- 
ings, (A). 

We  will  confider  tliis  title  In  the  following  order,  though  feve- 
ral  of  its  divifions  are  more  largely  treated  of  under  their  proper 
heads. 

(A)  Of  Pleas  to  the  Jur'ifdiclion  of  the  Court. 

(B)  To  the  Perfon  of  the  Plaintiff, 

1.  Outlawry. 

2.  Excommunication. 

3.  Alienage. 

4.  Premuuire. 

5.  Popifh  Recufancy. 

(C)  Of  Pleas  in  Abatement  with  refytO:  to  the  Per- 

fon of  the  Defendant  j   and  herein  of  pri- 
vileged Perfons. 

(D)  Of  Mifnomer,  and  want  of  Addition. 

(E)  Of  Abatement  by  the  Demife  of  the  King. 

(F)  By  the  Death  of  Parties. 

Vol.  I.  B  (G)  By 


abatement. 

(G)   By  reafon  of  Coverture. 

(H)  By  a  Defed  in  the  Writ. 

(  I  )  By  the  Writ  not  agreeing  with  the  Count. 

(K)   Where  the  Writ  is  abated  de  Fado,  or  only 

abateable. 
(L)    Where  the  Writ  fhall  abate  in  toto,  or  in  Part. 

(M)  Where  it  fhall  abate  by  Reafon  of  another 
Action  brought  for  the  fame  Thing. 

(N)  Where  a  Perfon  may  plead  in  Bar,  or  in  Abate- 
ment. 

(O)   Dilatory  Pleas,  how  retrained. 

(P)  Of  the  Manner  of  pleading  in  Abatement, 
and  the  Proceedings  and  Judgment  on  fuch 
Plea. 

(Q^)  Of  the  Writ  by  Journies  Accompts. 


(A)     Of  Pleas  to  the  Jurifdidion  of  the  Court. 

c;ib.  H'lfl.  A  Plea  to  the  jurifdidion  of  the  Court  muft  be  put  in  be- 
zzii^i)!i.  ^^  ^°^^  (^)  any  imparlance,  for  by  craving,  leave  to  imparl,  the 
Barnes, 334.    defendant  fubmits  to  the  jurifdidion. 

[(ti)  Butafter 

a  general  fpecial  imparlance,  that  is,  an  imparlance  with  a  general  faving  of  all  manner  of  exceptions, 
it  fecms  that  it  may  be  pleaded  :  but  the  granting  of  fuch  an  imparlance  is  difcretionary  in  the  Court, 
and  it  cannot  be  had  but  by  fpecial  motion.  Grant  v.  Lord  Sondes,  2  Bl.  Rep.  1094.  Wentworth 
V.  Squib,  I  Lutvv.  46.  li  Mod.  529.  S.  C.  Clapham  v.  Lenrhal,  Haidr.  365.  Carrington  v.  Venables, 
Raym.  34.]  Theplea  of  ancient  demedie  is  faid  to  be  excepted,  becaufe  the  lord  may  reverfe  the  judg- 
ment by  writof  deceit,  and  it  goes  in  bar  of  the  aftion.  Dy.  in  Marg.  270.  Style,  30.  Latch,  83.  Sed  Qu. 

Docv.  Ro-  [It  mufl  be  pleaded  within  the  firft  four  days,  unlefs  the  de- 
1120?'^  "    fendant  come  in  voluntarily  before  the  regular  ajjpearance  day, 

in  which  cafe  it  may  be  pleaded  afterwards.] 
[(i)  But  an-  The  defendant  mull  plead  in  propria  perfomy  for  he  cannot 
mefne*^can-  P^^^'^  ^y  ^"omcy  without  leave  of  the  Court  lirlt  had,  which  leave 
not  be  plead-  acknowledges  the  jurifdidion  ;  for  the  attorney  is  an  oflicer  of 
cd  without  the  Court  j  and  if  defendant  puts  in  a  plea  by  an  officer  of  the 
Comtfand''    ^ourt,  that  plea  muft  be  fuppofed  to  be  put  in  by  leave  of  the 

isput'inby      Court    (^). 

attorney. 

D<  e  ex  dim.    Raft  v.  Roc,  z  Burr.  1046.  Raft.  58.  b.     See  too,  in  other  cafes,  Robins.  Entr.  x. 

tlift.  17.  p.  4.1,.] 

He 
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He  muft  make  but  half  defence,  for  if  he  makes  full  defence  Co.  Litt. 
quando  et  ithl  curia  conf;deraverit.  Sec.  he  fubmits  to  the  jurifdic-  if.^-  5''"'' 

tion  of  the  Court.  ,28.     SeeVcntr.  334. 

Every  plea  to  the  jurifdicbion,  muft  ftate  another  jiirifdidlon.  Doftr.  Pl, 

V.  Fabrigas,  Cowp.  17Z.  Earl  of  Derby  ▼.  Duke  of  Athol,   i  Vez.  203.  2  Vez.  357, 

[A  plea  that  the  fuit  Is  of  vifitatorid  cognizance,  muft  fhew  Attorney 
the  extent  of  the  vifitor's  authority,  and  aver  that  he  is  able  tO  do  Gene,ai  v. 

_  ,    ^       .     ,,.         T  '  Talbot,  I 

Complete  juitice.J  v^^  ^8^  ^ 

Atk.  66z.   S.  C.  Green  V.  Ruthcrforth,  i  Vez.  474.  and  Rex  v.  Bland,  B.  R.  M.    14  G.  2.   there 
cited. 

See  tit.  Courts? j  and  their  Jurifdidion  in  general. 


(B)     To  the  Perfon  of  the  Plaintiff. 

I.  Of  Outlawry. 

/^UTLAWRY  in  the  plaintiff  is  a  good  plea  in  nbatement,  Gilb.  Hi/l-. 
^^  for  he  thereby  lofes  his  Hberafn  legem^  am!  is  out  of  the  pro-  ^'^-  ^?^» 
teftion  of  the  law  ;  for  not  having  been  amelr.abie  to  the  law,  he  fea.  , '!" 
ought  not  to  have  any  privilege  or  benefit  froni  it.  Co  Litt,  13. 

But  no  man 
fliall  be  faid  to  be  outlawed  till  the  recurn  of  the  exigent.  Bro.  NonahU'ity ,  25.  28.  ,^49.  Dyer,  222. 
but  for  this,  vide  heid  of  Outicivry. 


But  outlawry  does  not  entirely  abate  the  writ,  but  is  only  a  Co.  Litt. 

temporary  impediment  that  difablcs  the  plaintiff  from  proceeding  ;  ^^S.  Doftr. 

for  upon  obtaining  a  charter  of  pardon,  or  reverfing  the  ouriavvry,  o^'^'-^^ci* 

he  is  reftored  to  his  law,  and  can  oblige  the  defendant  to  plead  to  97. 
the  fame  writ. 

This  difabilky  is  only  pleadable  wlieh  the  plaintiiT  fues  in  his  Co.  Litr. 

own  right  J  for  if  he  fucs  /'/;  niiter  droit,  as  executor,  aumlni-  1^8,  Gilb. 

H I  ff-    C*    N 

ftrator,  or  as  mayor  with  his  commonalty,  outlawry  fl;f.li  not  d!f-  i5-..'iVern. 
able  him,  becaufe  the  perfon  whom  he  reprefents  has  the  pri-  184. 
Vilege  of  the  law. 

Nor  when  a  man  brings  a  writ  of  error  to  reverfe  an  outlawry,  Doftr.  Plac. 
fhall  outlawry  In  that  fuit,  or  at  any  ftrangcr's,  difable  him  j   for  Yea  wou"d^ 
if  he  were,  outlawed  at  feveral  men's  fuits,  and  one  fiiould  be  a  amount  to 
bar  to  another,  h^  could  never  reverfe  any  of  them.  exceptioejuf. 

dem  rei  cujut 
fetitur  diJJUutio.  Co.  Litt.  \^%.  Old.  in  Ch.  97.  [But  lord  Bacon  thinks  that  the  pl'sa  of  another 
outlawry  may  be  admitted  in  this  cafe  j  for  that  the  plaintiff"  in  error  may  avoid  the  ccnclulian  which  it 
is  fuppofed  would  follow  from  its  admiflion,  by  biinging  a  writ  of  error  to  reverfe  that  other  outlawry, 
and  replying  the  pendency  of  fuch  writ.  liac.  Max.  Reg.  a.}  If  there  be  an  attaint  brou(;ht,  out- 
lawry grounded  on  that  verdift  cannot  be  pleafded.  7  H.  4.  40.  7  H.  6.  44.  Br.  Nonabliitie,  p.  17. 
trrour,_p.  70. 

But  when  outlawry  is  pleaded    in    abatement,    the  philntlfF  L"tw.  56. 
(hall  not  reply  that  the  outlawry  is  erroneous,  for  it  is  good  till  ^"^" '°  ^^' 
reverfed.  ^ 
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fi-lb.  HiH.        As  tins  is  a  dilatory  plea,  when  it  is  pleaded  in  another  court 

C.  P.  19S.  j.|^m^  where  the  outlawry  ilVued,  the  defendant  mud  bring  it  in 

F'irzh.Co-'  immediately  j  for  this  being  ia  delay,  if  the   Covirt  fliould  givCiT^ 

ron.  233.  time,  and  it  fliould  not  be  brought  in,  the  delay  of  juitlce  would 

Co.Litt.iiS.  jjg  from   the  Court ;  and  Iince  there  is  a  way  of  having  it  imme- 

aLutJ.^^*  diately,  by  producing  it  under  the  great  feal,  no  time  fhail  be  gi- 

15 14.  2  ven  to  bring  it  fuh  pedc  ftgiU't:,  but  otherwife  when  it  is  in  tiie 

Mod.  214.  r^j^^g  court,  for  then  the  record  is  already  in  court. 

NoU  ;  in  '  ■' 

pleadin"  outlawry  in  another  court  in  difability,  the  ancient  way  was  to  have  the  record  of  the  outlawry 
\i(t\i  fub  Pidc  Ji^illi  by  Cirtiorjri  dnA  miuimus  ;  but  this  being  very  expcnlive,  it  is  now  fufficient  to 
plead  the  caputs  utbgarum,  under  the  le:)!  of  the  Court,  from  whence  it  iHiies  ;  and  it  the  plaintiff  re- 
plies that  there  was  no  judgment  on  which  tUecj/iius  utlagatum  was  grounded,  the  Court  will  give  the 
defendant  a  day  to  bring  in  the  record.  Co.  Liu.  128.  Tbomp.  S,  9.  Clift.  14.  p.  32.  Mitf.  F.q< 
pi.  18 ?•  If  the  defendant  has  a  day  given  him  to  bring  in  the  record,  and  in  the  Uitcnm  the  plaintiff 
removes  it  by  writ  of  error,  and  reveries  it  j  this  Ihall  not  be  prcrcmptory  on  the  defendant,  but  he  fhall 
have  leave  to  plead  a  new  plea. 

3  Lev.  29.  [Outlawry  cannot  be  pleaded  without  concluding  prout  patet  per 
Com.  307.     ^^^^^^/,^;„. 

Draycote  v.        An  exprefs  averment  that  the  plaintiff  and  perfon  outlawed  are 
Curzon.        (jj^g  fame  perfon  is  not  neceffary  :  it  is  fulhcient  if  the  identity  be 
AtkTns''^.'     apparent  on  the  face  of  the  plea.] 
Bavles,  2  Mod,  267. 

Gilb.  Hift.  Outlawry  in  a  county  palatine  cannot  be  pleaded  in  any  of  the 
c.  P.  200.    courts  of  WeflminftiTy  for  the  party  is  only  ouiled  of  his  law  with- 

Fitzh.  Co-      -        1     ^  •       •  r\- c\-  " 

ton.  2''3.      m  that  junldittion. 

12  Ed.  4.  16.  But  it  feemstbat  outlavVry  in  the  county  palatine  of  L^ncafler  may  be  pleaded  in  the 
courts  of  Wejiimnjhr  ;  becaufe  that  county  was  ere(ited  by  a^  of  parliament.  Br.  Ui/ag.  52. 
I  ft-nt.  157.  Where  outlawry  may  be  pleaded  in  bar,  or  in  abatement,  vide  tit.  Outlawry,  D.  3. 
and  infra,  L. 

Outlawry  in  a  perfonal  aclion  goes  only  to  perfonal  actions,  in 
refpeO:  of  the  perfon  ;  but  outlawry  in  felony  goes  to  actions  ge- 
nerally.    Doc?,  pi.  397.  cites  33  H.  6.  19. 

See  further  tit.  <|)urla\Dr['. 

2.  Excommunication. 

GItb.  Hilt.  When  excommunication  is  pleaded,  the  bifhop's  letter  under 
L'Tfcdi^'  ^'s  ^'^•^U  vvitneihng  the  excommunication,  mull  be  fhewn ;  and 
201.  8  cv  though  the  plaintiff  cannot  deny  the  plea,  yet  the  writ  fliall  not 
68.  Pr.Reg.  abate,  but  the  defendant  fat  hide  fine  die ;  becaufe  the  plaintiff, 
Where  k'^*  "P°'^  produ'.lng  his  letters  of  abfolution,  may  have  a  re-fummons 
cannot  be      or  re-uttaclmieut. 

pleaded  after 

a  general  imparlance,  though  it  may  after  a  fpecial  impirUnce,  vM'.  tit.  Jmpar^ar.ct.  Plac.  Gen,  lo. 
f^E.  4.  36.  Lutiv.  19.  La:ch.  179.  [So  in  equity,  he  ma>,  in  fuch  cafe,  fue  out  frdh  procefi,  and 
compel  the  defendant  to  anfwer  the  bill.     Mitf.  Eq.  pi.  1S7.] 

CUb.  Hill.        Excommengement  is  (a)  a  good  plea  to  an  executor  or  admi- 

2o-.'co.  '  niiirator,  though   they  fue  in  autcr  droit  \  for  an  excommunicate 

Lite.  134.  perlun  is  excluded  from  the  body  of  the  church,  and  is  incapable 

b"Br  ^tx^*  ^°  ^^^  °'^'  ''^"^  goods  of  the  deceafed  to  pious  ufes. 

CMm.  p.  4.  Thewi.  p.  zo.    [a]  But  in  an  action  brought  by  the  bailiffs  and  commonalty,   tlic  defendant 

cannut 
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«ahnot  plead  excomtnengement  in  the  bailiffs,  becaufe  they  fue  as  a  corporation,  and  a  corporation  can-. 
not  be  excluded  from  the  communion  of  the  vifible  church.  Gilb.  Hift.  C.  P.  2C4.  Theol.  p.  20. 
Excommunication  is  no  plea  on  a  qui  tarn,  becaufe  i:  is  for  example;  and  die  ftatute  having  given  the 
informer  an  ability  to  fue,  and  not  excepted  excommunicated  perfons  from  the  liberty  of  informing,  he 
is  enabled  to  fue  by  the  (latule,  notwithftanding  the  cenfurcs  of  the  church,  iz  Co.  61.  Giib.  Hift, 
C.  P.  203.     [Excommunication  is  no  plea  to  the  next  friend  of  an  infant.     Pr.  Reg.  Ch.  278.  J 

"When  excommunication  is  pleaded  in  the  plaintiff,  he  fliall  not  Bro.Excom. 

reply  that  he  has  appealed  from  the  fentence,  for  the  fentence  is  3'  ^^^^g 

in  force  until  it  is  repealed  ;  and  whilfl:  it  is  in  force,  he  cannot  25'    ciib.* 

appear  in  any  of  the  courts  of  jullice  j  but  he  may  reply  that  he  is  Hift.  c.  P. 

abfolved,  for  then  his  difability  is  taken  away:  [But  the  abfolution  ?^^' 
muft  be  by  the  fame  bifhop  who  excommunicated,  or  by  the  arch- 
biftiop  upon  appeal.] 

"When  a  prohibition  is  brought  againft  a  bifhop,  and  he  pleads  Theol.  19, 

excommunication  againll  the  plaintiff,  and  in  the  fentence  there  ^°-  -SE.3. 

is  no  caufe  of  fuch  excommunication  fliewn;  this  is  no  good  plea,  gg...  whoo 

for  in  fuch  cafe  it  will  be  intended  that  the  excommunication  was  the  fentence 

for  endeavouring  to  hinder  the  bifhop's  proceeding  by  applica-  °^^^^°"\- 

tion  to  the  temporal  court;  and  if  fuch  excommunication  were  al-  j^  a  nullity 

lowed,  it  would  deftroy  all  prohibitions ;  and  the  plea  of  excom-  as  where  th« 

munication  is  in  this  cafe  exceptio  ejufdem  rei  cuius  petitur  diffoluiio.  '"■'^'"^ry  ex- 

^         ->  J  J        ■*  M  communi- 

cates for  a  temporal  offence,  the  court  will  write  to  the  bifhop  to  affoil  him.     Bro.  Excom.  17. 

The  court  will  not  [a)  receive  the  certificate  of  excommunica-  s  Co.  68. 

tion  of  one  bifhop  from  another,  becaufe  they  muft  have  the  cer-  Co. Lit.  134. 

tificate  from  the  bifhop  whofe  proper  fubjecl  the  perfon  excom-  gg  *  qj^^^ 

municated  was  ;  and  he  might  have  been  afToiled  by  his  own  or-  Hift.  C.  p. 

dinary  after  the  firft  certificate  to  the  bifhop.  f°''-- 

'  *  (a)  Nor  wiU 

they  receive  a  certificate  of  a  bifhop  dcceafed,  becaufe  the  parry  may  ftand  afToiled  by  the  prefenc  ordinary, 
Br.  Excom.  21.  Fitz.  Excom.  27.  It  cannot  be  certified  by  the  bifhop's  commifTary  cr  official,  becaufe 
•he  court  cannot  write  to  them  to  affoil  him  ;  but  it  may  be  certified  by  the  vicar  general,  when  the 
biihop  is  in  parts  remote  ;  or  by  one  that  hath  ordinary  jurifdiftion,  and  is  immediate  officer  of  the 
king'i  courts,  as  the  archdeacon  of  RicbnonJ ;  or  by  the  guardian  of  the  fpiritualities  during  the  va- 
cancy of  I  he  bifhopric.  Co.  Lit.  134.  8  Cu.  68.  R.  Abr.  S84.  In  times  of  popery  excommenge- 
ment  certified  by  the  pope,  or  delegates  commifiioned  by  him,  did  not  difable  the  plaintiff;  becaufe  the 
court  had  no  perfons  to  whom  they  could  wrire  to  have  him  affoiled.  R.  Abr.  883.  [Where  the  ex- 
communication is  by  delegates,  a  certilicate  of  it  under  their  feal  muft  be  produced.  Lutw.  17.  Aa 
excommunication  may  be  certified  per  literas  te/lar/ientaiiiis  jubjigillo,  as  well  as  by  diredt  certificate. 
I  Ventr.  222.  .  Mitf.  Eq.  pi.  186.  And  in  both  thefe  cafes  the  certificate  muft  be  pleaded  fubfgiUo» 
ai  well  in  equity  as  at  law.     Mitf.  Eq.  pi.  186.] 

[The  plea  of  excommunication  muft  ftate  tli&.precife  time  when  Baker  v 
the  party  was  excommunicated.]  Cough, 

'     ^         *  ■*  Cra.  la. 


Cro.Ja.8z, 


3.  Alienage. 


An  alien  enemy,  or  one  whofe  king  is  at  enmity  with  cur's,  Co.  Lit, 

cannot  bring  any  lb)  adlion  either  real,  perfonal,  or  mixt.  l^'}',    . 

o        J   ^  ^  '   1^  [(^)Thai;e, 

frofriojurei  for,  it  feems,  ha  may  fue  en  ow.rt  droit  as  executor;  nor  is  It  any  exception  that  the 
teftator  was  an  alien  enemy,  unlefs  it  be  /hewn  thu  he  was  fo  at  the  time  of  his  death.  And  if  he  be 
refident  here  when  he  died,  the  court  will  intend  that  he  was  fo  with  the  king's  licence.  Villa  v. 
Dimock,  Skin.  370.     Lutw.  35. 


[And  as  he  Cannot  fue  directly  in  his  own  name,  fo  neither  Brandon  v. 

me  of  a  truftee.  ,  _ 

6  T< 

"»  B  3  But 


can  he  fue  indire^ly  in  the  name  of  a  truftee.  ,  ^  Ne&itt, 

'  6  Term  Rep.  23, 


6  abatement, 

Wciu  T.  T5ut  if  he  comes  here  under  letters  of  fafc  comlucfl,  or  rcfiders 

Williams,     here  by  the  king's  licence,  he  is  to  be  deemed  an  alien  friend  in 
Ld.  Ravm.    ^ff^^j.^  ^^^^  [^  entitled  to  the  fame  privileges.] 

S*lk.  46.     Lutw.  34. 

Co.  Lit.  An  alien  in  league  may  maintain  perfonal  adllons,  otherwife 

129.  b.         j^g  -vi'ould  not  be  able  to  merchandize  and  trade  amongft  us ;  but 
jBuift'i-j.   ^^  ^''^'^  "^^  maintain  real  or  mixed  a£lions,  becaufe  there  is  no 

neceirity  that  he  fiiould  fettle  among  us. 
Openhelnier  [It  is  ncceflary,  therefore,  in  pleading  alienage  to  a  perfonal 
V.  Levy,  aftiou  to  avcr,  that  the  plaintiff  is  an  alien  enemy  :  when  fo 
Burk  v°^*"  ple^'le^U  the  plaintiff,  if  he  has  a  prottftion,  mult  ftate  (a)  it  in 
Brown,*  his  replication,  whether  it  be  general  or  fpecial,  and  (liould  con- 
2  Atk.  397.  elude  (b)  with  an  averment. 

[a)   Fort.  ^    '' 

zai.     7  Mod.  150.     {l>)  Wells  v.  Williams,  Lutw.  34.     Ld.  Raym.  182. 

Salk.  46.  The  old  notion  that  Turks  and  infidels  were  perpetually  to  be 

I  Atk.  51.  confidered  as  alien  enemies,  hath  been  long  exploded  ;  and  fuch 
aliens  may  fue  in  equity,  as  well  as  at  law,  for  a  perfonal  de- 
mand.] 

See  further,  tit.  ^licil^,  (D). 

4.  Premunire. 


Cilb.  Hid.        Pcrfons  attainted  of  a  premunire  are  incapable  of  bringing  any 
C.  P.  205.    a£iion,  for  they  ; 

Dottr.pl.  10.  ' 

Co.  Lit,  129.     ViJ.  tit.  Premutiire. 


c.  P.  205.    a£iion,  for  they  are  out  of  the  protet^ion  of  the  law; 

Do6tr.pl.  10.  '  * 


5.  Popifh  Recufancy. 

Glib.  Hift.  This  difability  of  popdfh   recufancy  convi£l,    is  by  virtue  of 

t'^r*'"*  ^^^  ftatute  3  Ja.  c.  5.  which  difables  to  all  intents,  &c.  elcept 

143.  3  lTv.  where  he  fues  for  laiids,  tenements,  leafes,  annuities,  rents,  and 

ao8.  8  Mod.  hereditaments,  or  the  iffues  or  profits  thereof,  which  are  not  to 

4-5.  Lev.  |jg  feifed  into  the  hands  of  the  king,  his  heirs  or  fucceflbrs. 

Entr.  19.  *=" 

Sec  the  head  of  Po^ijb  Rc^ujar.cj,  and  iS  G.  3.  c.  60. 


abatement 


(C)  Of  Pleas  in  Abatement  with  refpefl  to  the 
Perfon  of  the  Defendant  j  and  herein  of  privi- 
leged Perfons. 

'T^HE  officers  of  each  court  enjoy  the  piivllege  of  being  fued  a  Mod. 297. 

"■■     only  in  thofe  courts  to  which  they  refpectively  belong  ;  the  '^J^gh.155. 

reafon  whereof  is,  becaufe  of  the  duty  they  are  under  of  attend-  2Roii.*Abr. 

ing  thofe  courts,  and  left  their  clients  caufes  fhould  fufTer  if  they  272.   Lut. 

•were  drawn  to  anfwer  to  a<Slions  in  other  courts.  •*'';•  ^39- 

2,  Inil.  551. 
4  Inft.  71,  72.  Crom.  Jur.  Courts,  ii.  Gilb.  Hilt.  C.  P.  209.  211.  What  perfons  are  privileged, 
mide  head  of  Privilege,  and  for  precedents  of  pleas  of  privilege,  lide  Thomp.  4.  Rob.  Ent.  195, 
Raft.  Ent.  jo6.  178.  472.  Brjwnl.  161.  167,  16S.  Hern.  3.  3  Inft.  Clericalis,  32  to  3;.  Where 
they  are  not  obliged  to  put  in  fpecial  bail  j  and  where  biil  muit  be  put  in  when  they  fue,  -vidt  head  of 
Ball  in  civil  caufes. 

[[Whenever  therefore  an  attorney  is  fued  out  of  his  own  court,  Lutw.  44. 

he  may  fay  that  he  is  attorney,  &c.  of  another  court,  and  conclude  ^39 

with  utide  tion  tnietiJlt  quod  cur  y  iSfc.  hie  placlt'  pradiSi.  verfus  eum  ^J/fg  "' 
cognofcere  velit  aut  deheaty  kSc.    But  the  plaintiff  may  reply  that  he 
is  a  hulbandman,  &c.  in  the  country,  and  traverfe  his  being  an 
attorney. 

This  privilege  is  not  the  priWlege  of  the  officers,  but  of  the  iWlif  42. 

fuitors,  and  attendance  is  the  ground  and  foundation  of  it  j  it  -^^-  ^  ^tr. 

muft  therefore  be  alleged  that  the  officers  are  actually  attendant  ^^q'  '^   "^' 

in   their  refpecflive   courts,    otherwife   the   plea   will   be   difal-  Andr.  45. 
lowed.] 

But  the  plaintiff  muft  have  the- fame  remedy  againft  the  officer  Sand.67,6&. 

in  his  own  court,  as  in  that  where  he  fues  him  ;  for  if  money  be  Turviii's 

attached  by  foreign  attachment  in  the  flieriff 's  court  of  London^  ^[^'  ^^^' 

he  fhall  not  have  his  privilege;  becaufe  in  that  cafe  the  plaintiff  209, 210.* 

would  be  remedilefs.  ^  sid.  362. 

2Keb.  346.  pi.  24.     2  Leon.  156.  pi.  ijo. 

So  if  a  writ  of  entry,  or  other  real  aftion,  be  brought  againft  Sand.  67. 
an  attorney  of  the  King's  Bench^  he  cannot  plead  his  privilege  ;  ^'"'-  ^'^• 
becaufe  if  this  (hould  be  allowed,  the  plaintiff  would  have  a  right  So  ff  an'a°- 
without  a  remedy  ;  for  the  Kin^s  Bench  hath  not  cognizance  of  tomeyofthe 

real  a<StionS.  Common 

Pleas  be  fued 
in  an  appeal,  he  Aall  not  have  his  privilege  ;  for  his  own  court  hath  no  cognizance  of  this  aftion: 
nor  if  fued  as  ^a,7.     Rep.  and  Caf.  Prad.  C.  F.  64.     Gilb.  Hift,  C.  P.  no. 

[The  jurifdi£Vion  of  the  court  of  confcience  for  Wejlm'mjler  ex-  Gardner  v. 

tends  to  attornies  ;  but  not  that  of  the  county-court  of  Middle/ex  :  J^'%» 

and  a  defendant  who  refides  within  the  jurifdiaion  of  this  laft  wiitihirr' 

court  is  not  entitled  to  the  benefit  of  the  ftatute  of  25  G.  2.  v.  Lioyd, 

c.  33.,  if  the  plaintiff  is  an  attorney.]  Vougi.  ^St. 

Jordan,  Hid.     Vld.  ccntr.  Sillt  v.  Kennet,  3  Burr.  1583.  and  38a.  net*. 

*  B  4  The 


S  Abatement 

Hob.  177.  The  privilege  which  the  court  indulge  their  officers  with,  is 
Gage's  cafe,  reftrained  to  thofe  fuits  only  which  they  bring,  or  which  are 
C.'p.  III.  brought  againfl  them  in  their  own  right ;  for  if  they  fue  or  are 
*  Roll.  Abr.  fued  as  executors  or  adminiftrators,  they  then  reprefent  common 
IJS-  ?}• -3*  perfons,  and  are  to  have  no  privilege. 

17  Vin.  Abr.  517.  pi-  2.  Vent.  299.  Godb.  10.  pi.  13.  Dy.  377.  pi.  30.  Latch.  199.  Brownl.  37.  47. 
12  Mod.  316.  Ld.  Raym.  533.  Salk.  2.  pi.  4.  7.  pi.  18.  a  Sid.  157.  Dy.  24.  150.  in  marg. 
Sav.  20.  pi.  49. 

Ciib.  Hift.        So  if  an  officer  of  one  court  fue  an  officer  of  another  court,  the 

G  db^s"'  ^6f^"<-l3nt  fliall  not  have  his  privilege  j  for  the  attendance  of  the 

pl.  ^^[     '  plaintiff  is  as  neceflary  in  his  court,  as  that  of  the  defendant  in 

Brownl.  37.  his ;    and  therefore  the  caufe  is  legally  attached  in  the  court 

a  El.  Rep,  .^^-jjej-e  the  plaintiff  is  an  officer  (a). 
1325.  ^  ^  ' 

f  (a)  If  privilege  be  pleaded  to  privilege,  the  court  will  not  determine  it  on  motion  to  fet  afide  the 
plea,  but  oblige  the  party  to  demur.     2  Str.  837.     1  Bl.  Rep.  34,] 

Gilb.  Hid,  So  if  a  privileged  perfon  bring  a  joint  aftion,  or  if  an  a£lion  be 
212.  Dyer,  brought  againft  him  and  others,  he  (hall  not  have  his  privilege  : 
Godb.  10.  *  but  this  is  to  be  underftood  where  the  a£lion  is  joint,  and  cannot 
a  Roll.  Abr.  be  fevered  j  for  if  the  adlion  can  be  fevered,  without  doing  any 
12^'  Vent  ^"i^'^y*  *-^^  officer  fhall  have  his  privilege.  Q^ 
a98,  9. 

Mitf.  Eq.  [So  in  equity,  if  a  fuit  be  inftituted  againfl  different  perfons, 
pl. 1 83.  Vin.  fome  of  whom  have  privilege,  and  fome  not,  (b)  or  if  one  de- 
Vniverjity,  ^^ndaut  be  not  amefnable  to  the  particular  jurifdiflion,  the  plea 
(K.)  p.  3'.    of  privilege  will  not  be  allowed.] 

(i)  Hutton,  59. 

Fortefc.342.  An  officer  {hall  not  have  his  privilege  againft  the  {c)  king  ;  for 
Bro.^Supcr-  ^g  jj^g  executive  power  is  lodged  in  the  king,  it  would  be  unrea- 
»  Roll.  Abr.  fonable  that  his  court,  which  gives  relief  to  private  perfons,  fhould 
274.  Gilb.  proteft  any  fubje£l  from  being  brought  to  juftice  for  offending 
Hift.  c,  p.    againfl;  the  laws,  which  concern  the  whole  commonwealth. 

(f)  But  in  an  aftion,  qui  tatn,  at  the  luit  of  an  informer,  he  fliall  have  his  privilege.  Lil.  Reg,  y. 
^  Lev.  398.     Lutw.  193. 

(J)Butifhe  If  an  attorney  of  the  Cofntr.on  Pleas  be  in  cujlodla  marcfch.  for 
^^r"/?w'^"'  ^^"'^  °^  ^^*''  ^^  *-^^^  ^"^'-  °^  "^'^  ^^  "^^y  (^^  plead  his  privilege. 

at  the  fuit  of /4.,  and  B,  declares  againft  him  in  euftodia  marejchj!.  if  he  has  waved  his  privilege  as  t» 
j1.,  h«  cannot  take  advantage  of  it  againft  B.  For  this  v'ti<:  s  Roll.  Abr.  275.  pl.  7.  Salk.  i.  pl.  3. 
5  Mod.  310.     3  Lev.  343.     Ld.  Raym.  135. 

Bro.  Frlv.         After  a  general  Imparlance,  an  officer  cannot  plead  his  prlvl- 

V'  sid^i^  ^^2^*  becaufe  by  imparling  he  affirms  the  jurifdiflion  of  the  court } 

Hard.' 365?  ^^^  by  the  better  opinion  it  fcems,  that  after  a  fpecial  imparlance 

Lutw.  46,  (f)  he  may  plead  his  privilege. 

Str.  522.  [(e)  By  a  fpecial  Imparlance,  in  this  cafe,  muft  be  underftood  a  general  fpecial  imparlance* 
Videfufra,  (A),  notes.  Plea  of  privilege  without  affidavit  fet  afide.  z  Str.  738.  It  muft  bc  pleaded  ; 
U  cannot  be  allowed  on  motion,     z  Salk.  544.     i  Wilf,  306.] 

»B1.  Rep.         [An  attorney  who  is  arretted  by  capias  on  a  fpecial  original 
C°ofley  Y.     ^^^  °^  ^^^  i^nvz  court,  is  not  entitled  to  his  difcharge  on  ferving 
SUw^    *     5^'^  ffieriff  vi'ith  a  writ  0/  privilege,  but  muft  plead  the  privilege 
in  abatement* 


Abatement*  ^ 

He  may  plead  it  as  well  to  an  adlion  on  a  bill  of  exchange,  as  Comerfora 
to  any  other  pcrfonal  action.  *•  P""'"* 

An  attorney  has  not  any  privilege  to  be  fued  in  Middlefex  fortefc. 
only  :  it  is  enough  that  he  be  fued  in  his  own  court.l  J"*^^'  3++* 

J  '  o  J  ^  Burr.   1027. 

In  an  action  againft  B.  he  pleaded  quod  ipfe  eft  urius  attoniat.  cur.  Salk.  i.  pi. 
domini  regis  de  B.  without  faying  fuit  tempore  impctrationii  brevis  ;  ^*  ^*^^^  *■• 
and  a  rejpondeat  oujler  was  awarded.  PrTvUcgc" 

fljould  be  pleaded — prout  fat»t  fcr  rtcordum.     Ibid. 

See  further  tit.  J^ttOCneP  and  ^ritllCffC 


(D)     Of  Mifnomer,  and  want  of  Addition. 

7\jTISN0A1ER  is  a  good  plea  in  ahatemctit ;  for  fince  names  are  [(a)  it  U 
-^"^   the  only  marks  and  indicia  of  things  which  human  kind  can  P'^'^f^le 
underftand  each  other  by,  if  the  name  be  omitted  or  miflaken,  aba«:mcnu 
there  is  a  complaint  againft  nobody  [a).  2  Bi.  Rep. 

II2C.] 

But  though  a  defendant  may,  by  pleading  In  ahatementy    take  Finch.  363. 
ndvantage  of  a  mifnomer  when  there  is  a  millake  in  the  writ  or  9H.5.  i.pL 
declaration,  as  to  the  name  of  baptifm  or  furname  ;  yet  in  fuch  a  ^[^  arneart 
plea  he  muft  fet  forth  his  right  name,  fo  as  to  give  the  plaintifFa  ing  by  that 

better  writ  (b).  name,  or  not 

^    '  _  taking  ad- 

vantage of  it,  £uch  miftake  will  be  aided,  i;t/e  tit.  Error.  ViJi  Yelv.  112.  Muft,  in  fetting  forth 
liis  name,  fay,  that  b)  fuch  name  he  was  known  at  the  time  of  the  writ  purchafed.  Skin.  6:o.  pi.  i-j. 
Vide  Salk.  7.  pi.  17.  GouUj.  86.  [{b)  So  if  he  plead  a  miftake  in  the  addition,  he  tnufl  fet  forth  his 
fight  addition.     2  6Vr.  816.    loMod.ZQZ.  2  Ld.  Rjym.  n-jS.  15+1.] 

One  defendant  cannot  plead  miff/omer  of  his  companion ;  for  Lutw.  36. 
the  other  defendant  may  admit  himfelf  to  be  the  perfon  in  the 
writ. 

The  defendant,  though  his  name  be  miflaken,  is  not  obliged  aStr.  laiS. 
to  take  advantage  of  it ;  and  therefore  if  he  be  empleatied  by  a  J'  ^'""s, 
wrong  name,  and  afterwards  empleaded  by  his  right  name,  he  rendeU  hlm- 
may  plead  in  bar  the  former  judgment,  and  aver  that  he  is  uua  ^  feif  tobeeirl 

eadem  per/lna.  of  Bucking- 

ham, \\z. 
arreted  by  the  name  of  y.  Pillars,  armigcr  ;  and  on  motion,  the  Court  gave  him  leave  to  put  in  bail 
without  joining  in  the  recognizance,  and  thereby  not  ellop  himfelf,    /'i/c  Sulk.  3.^/.  7.    Ld.  Raym,  64^ 
249.    -J  Med,  I'i.  6'rr.  205.  zStr.Zii.  ' 

In  cafe  of  felony  at  common  law,  if  a  perfon  were  indi£l:ed  by  v;de  Cr». 

a  wrong  name,  he  could  not  plead  mijhcmcr,  but  was  obliged  to  ^'"''  '°-^' 

plead  to  the  felony;  for  the  facl  being  fworn  againft  the  party  7^.  -,'/,'/» 

prefent,  it  was  thought  that  there  could  be  no  injury  by  the  mif-  670.  sid' 

nomery  as  there  might  be,  where  the  party  appeared  by  attorney  ;  ^o-  l^t. 

and  felons  generally  go  by  no  certain  name,  nor  have  they  any  y-'f^  j^^^j  ^f 

fixed  habitation.  Mihov.cr, 

and  Addi- 
tion, and  2  Hawk.  P.  C.  186,  7.  that  the  party  accufed  may  take  advantage  of  mifnctner,  or  the  -want 
of  addition,  but  yet  mult  plead  over  to  the  felony  ;  but  though  fuch  plea  be  found  for  him,  he  i:>  not 
to  be  diicharged,  but  mult  be  indiftcd  over  again  j  neither  ihailfuch  plea,  if  found  againft  him,  be  pe- 
remptory, but  he  ftall  be  tried  on  his  plea  in  chief. 

But 


lO 


Abatement 


But  it  is  now  ncceflary  to  fet  forth  the  flate,  place  of  abode  and 

dignity  of  the  perfon  cmpleaded,  left  an  innocent  perfon,  by  having 

the  fame  name  with  the  real  defendant,  fhould  fufFer ;  therefore 

the  I  //.J.  c.  5.  enatts.  That  in  all  perfonal  adlions,  appeals,  and 

indictments,  there  fhall  be  added  to  the  names  of  the  defendants 

their  eftates,  degrees,  myftery,  and  place  of  abode. 

(<i)Miftakes       Additions  (a),  which  are  inducements  to  the  a£lion,  mud  be 

in  fuch  ad.    j^^jg  yfg  gf  j  as  if  onc  is  liable  as  heir,  he  muft  be  named  heir  j 

good  objcc-    fo  if  as  executor,  he  muft  be  named  fuch. 

tioiis  in 

abatement  both  at  law  and  in  equity.     Raft.  324.   11  H.  7.  11.  Mitf.  Eq.  pi.  192.  Pr.  Reg.  278. 

Sec  further  tit.  ^^iCnOUlCr  and  ^Dtn'tion,  E.  F. 


(E)     Of  Abatement  by  the  Demife  of  the  King. 


Proceed 
on  an 
soation,  in 


dings  A  T  common  law  all  patents  of  juftices,  commiflions  civil  and 
infor-  i~\  military,  were  determined  by  the  death  of  the  king  ;  and 
naTu'reof  a  all  fuits  dependiiig  in  the  king's  courts  were  difcontinued,  fo  that 
juowarran-  the  plaintiffs  were  obliged  to  commence  new  actions,  or  to  have 
to,  are  not      yefummons  or  attachment  on  the  former  procefles,  to  bring  the 

abated  by  the     ,    ^       1  •        1        •  1       •  •  j   1 

demife  of  defendants  m  ;  but  to  prevent  the  mconvenience,  expence,  and  de- 

the crown.  Jay,  which  this  occafioncd,  were  the  ftatutes  of   i  E.  6.  cap.'], 

Whe^e'the'  7  ^  8  ^T.  3.  cap.  2).  /  21.  and  I  Ami.f.  i.  cap.  8.  fea.  5.  made, 

king  brings  which  vtde  undcr  title  COUCt0,  and  their  Jurifdiclion  in  gene- 

awritofer.    jg]^    Q 

ror  in  quare 

iw/ifif/V,  it  abates  b-y  his  death.     2  5/r.  837.     Fort.  213.     Fitxgib.  35,  36. 

Scire  facias  to  repeal  a  grant  of  a  market,  is  an  original  writ,  and  within  the  general  words  of  the 
Aatute  I  E,  6>  e.  Jt  and  i  Ann.  c,  8.  and  does  not  abate.     Stra.  43. 


-I 


Abatement  it 


(F)     Of  Abatement  by  the  Death  of  Parties. 

PERE  the  general  rule  (<i)  to  be  obferved  is,  that  wherever  31^0^.149. 
the  d.ath  ot  any  party  happens  pending  the  writ,  and  yet  the  |?7f"''^96. 
plea  is  in  the  fame  condition  as  if  fuch  party  were  living,  there  y^]  ^^^'f^ 
furh  death  makes  no  alteration  j  f.'r  where  the  death  of  the  par-  of  equity  in 
tits  makes  no  change  of  proceedings,  it  would  be  unreafonable  f'^'*  ''f'peft, 
that  the  furviving  parties  (hould  make  any  alteration  in  the  writ  j  t'^^t  which* 
for  if  fuch  writ  and  procefs  were  changed,  it  woulil  fet  rights  but  is  here  ftated 
in  the  fiime  condition  they  were  in  at  the  death  of  the  parties  ;  and  [gj^'^jl'  ^' 
it  would  be  abfurd  that  what  made  no  alteration  fhould  change  inte'reftofa 
the  writ  and  the  procefs  :  and  on  this  rule  all  the  diverfities  turn,     party  dying 

ib  deter- 
mines that  it  can  no  longer  affe£t  the  fuit,  and  no  ferfon  becomes  entitled  thereupon  to  the  fame  inte- 
reft,  the  fuit  does  not  abate.  (Jr  it' the  inteieft  of  a  party  dying  furvives  to  another  parly;  as,  if  a  bill  i« 
filed  by  oragainft  t.  uiiees  or  executors,  and  i.n^;  diss  ;  or  by  and  againll  huiband  and  wife  in  right  of  the 
jwife,  and  the  iiufband  dies,  the  proceedingi  oo  not  abate.  So  if  a  fjrv  ving  party  can  fuftain  the  fait, 
as  in  the  cafe  of  fevera:  creditors  clai.itiiis  on  behalf  of  themlelves  and  other  creditors.  For  the  perfoiis 
remaining  before  the  Court  in  ail  ih.fc  cafes,  either  have  in  them  the  whole  intereft  in  the  matter  in 
litigation,  or  at  leaft  are  competent  to  call  upon  the  Court  for  its  decree.  Mitf.  Eq.  pi.  56.  3  Ch. 
Rep.  40.  z  Vern.  249.  3  Atk.  726.3 

The  firfl:  difference  is  in  real  actions,  where  there  are  feveral  Cro.  Eliz. 
plaintiffs,  and  tiiere  is  fummons  ami  feverance,  as  there  is  in  moft  ^^^'  ^°' 
real  adlions,  there  the  death  of  one  of  the  parties  abates  the  writ ;  CrJ.  jac. 
but  in  perfoml  and  mixt  actions,  (wiiere  one  entire  thing  is  to  be  ^n-  loCo. 
recovered,)  tbere  the  death  of  the  parties  does  not  abate  the  vn-it ;   '  ?^"  -^"^o 
and  the  reafon  of  the  diflerence  is,  that  where  there  are  two  joint  26.* 
tenants,  and  the  one  goes  on  to  recover  his  moiety,  and  the  other 
will  not  proceed,  there  is  no  reafon  that  he  who  is  willing  fhould 
not  recover  his  right,  fince  fuch  tenant  has  a  diftlndl;  moiety,  and 
therefore  fhould  have  an  aclion  to  recover.     But  no  fummons  or 
feverance  lies  in  perfonal  a6lions,  as  if  trefpafs  be  committed  on 
fuch  joint  tenants,  they  mufh  both  join  in  the  aftion  j  for  as  one 
may  releafe  the  whole,  fo  the  other  may  refufe  to  go  on,  and  his 
companion  cannot  recover  his  part  of  the  damage  without  him  : 
fo  in  debt  on  an  obligation  to  two  there  can  be  no  fummons  and 
feverance,  becaufe  one  of  the  joint  obligees  may  releafe  the  bond : 
but  if  a  man  appoints  two  his  executors,  there  fhall  be  fummons 
and  feverance,    becaufe  one  of  the  executors  may  releafe  ;  yet 
fuch  a  releafe  is  a  devnjlavit  in  him  ;  but  if  he  will  not  proceed  at 
law,  it  is  no  devajiamt ;  and  therefore  both  executors  being  only 
truflees  for  the  perfon  deceafed,  they  ihall  not  be  compelled  to  go 
on  together  :  but  if  one  refufes,  the  other  may  bring  his  action  in 
the  name  of  both,  and  have  fummons  and  feverance  •,  for  other- 
wife  each  executor  might  by  collufion  with  the  debtor,  and  not 
proceeding,  keep  the  other  from  recovering  the  aflets,  and  yet 
not  create  a  devajlavit  in  himfelf.      But  after  fuch  fummons  and 
feverance  he  does  not  proceed  for  the  moieties  as  in  real  adlions, 
but  he  proceeds  as  the  fole  reprefentative  of  the  teflator,  and  is 
entitled  to  the  whole  the  teflator  v\'as  in  his  lifetime. 

From 


12  abaiejucnt* 

Co.  Lit.  From  thcTe  prcmifes  it  follows,    that  if  tlierc  be  two  jointc-^ 

^i^*  nunts  or  copartners,  and  tlicy  bring  a  real  a£lion,  ami  one  be  fum- 

moned  and  fevered,  the  other  fliall  proceed  for  his  moiety ;  and 
if  the  perfon  fevered  die,  the  writ  abates,  becaufe  he  goes  for 
the  whole,  in  cafe  of  the  death  of  the  jointenant,  or  of  the  co- 
partner without  ifTue ;  and  it  would  be  improper  to  do  it  on  that 
writ,  where  by  the  fummons  and  feverance  he  went  only  for  a 
moiety  before  ;  and  the  writ  cannot  have  a  double  efFefl,  for  a 
moiety  in  cafe  of  fummons  and  feverance,  and  for  the  whole 
in  cafe  of  furvivorfliip  ;  and  therefore  fince  the  nature  of  things 
is  changed  by  the  death  of  one  of  the  parties,  there  muft  be  an- 
other writ :  and  it  is  tlie  fame  law,  if  fuch  jointenants  proceed 
without  fummons  or  feverance;  for  fnice  both  by  the  writ  might 
by  polhbility  recover  their  moieties,  tliey  fliall  not  go  on  for  the 
whole  in  cafe  of  furvivorfln'p  ;  becaufe  the  words  and  effect  of  the 
A^rit  at  the  time  of  its  firft  purchafing  were,  that  each  might  reco- 
ver his  moiety,  and  therefore  a  new  writ  mull  be  purchafed  to  en- 
able one  to  proceed  for  the  whole  :  but  in  perfonal  and  mixed 
aftions,  where  there  is  fummons  and  feverance,  and  yet  after 
fuch  fummons  and  feverance  the  plaintiff  goes  on  for  the  whole, 
ihere,  if  one  of  them  die,  the  writ  fliall  not  abate,  becaufe  he 
goes  on  for  the  whole  after  fummons  and  feverance  ;  and  if  he 
were  to  have  a  new  writ,  it  would  only  give  tlie  Court  authority 
to  go  on  for  the  whole. 
Cro.  triz.  Therefore  if  there  be  two  executors,  and  they  bring  an  a6lion 

65Z.  Leon,    of  debt,  and  one  of  them  is  fummoned  and  fevered,  or  not,  and 
^^'  fuch  fevered  perfon  dies,  yet  the  writ  fhall  not  abate. 

Co.  Lit.  So  if  two  jointenants  bring  a  writ  of  ward,  and  they  are  fum- 

»39'  moned  and  fevered,  and  the  fevered  perfon  die,  the  writ  fliall 

not  abate  ;  becaufe  after  fuch  feverance  he  went  on  for  the  whole, 
and  fo  he  does  after  the  death. 
Dyer,  270.         So  in  a  quan'  ivipedit  by  two  jointenants,  and  one  fummon- 
ed anil   fevered  ;   if  the   fevered  perfon  die,  the   writ   flnall  not 
abate  ;  becaufe  the  advov/fon  is  an  entire  thing,  and  the  furvivor 
proceeded  for  the  whole  after    the    feverance,    and  fo  he  may 
after  the  death. 
70  Co.  134.       In  (a)  judicial  writs  the  fuit  fliall  not  abate  by  death,  if  the  per- 
Co.  Lit.        foil  furvivlng  be  entitled  to  the  whole  ;  as  If  a  fine  be  levied  by  two 
(i)'Butrha!i  coparcciicrs,  and  one  of  them  die  without  ifllie,  proceedings  fliall 
abate  in  .»      go  on  for  the  Other,  becaufe  he  is  entitled  to  the  whole  by  furvivor- 
Ja.t.i.  be-    fjjjp .  \^^^  -f  j.j^g  other  coparcener  have  iffue,  then  the  writ  fliall 
ginai  writ.      J^batc,  for  the  furvivor  is  only  entitled  to  a  moiety  :  for  there  is  no 
Browni.  64.  fummons  and  feverance  in  judicial  writs. 

but  not  upon 

a  writ  ot  inquiry.     Leon.  :63. 

20H.  6.  -c.  But  if  there  be  feveral  perfons  named  as  plaintiffs  in  the  writ, 
a  H.  7!  1^6  ^"^^  °'^^  °^  them  was  dead  at  the  time  of  purchafing  the  writ,  this 
Browni.  3,  may  be  pleaded  in  abatement ;  becaufe  it  falilfies  tlie  writ,  and 
4.  ciift.  becaufe  the  right  was  in  the  furvivors  at  the  time  of  fulng  the  writ. 
Raft.  Ent.  ^"'^  ^^^'^  ^^''^^  ""^  accommodated,  as  the  cafe  then  was. 
126.       *  But 
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^ut  If  an  erroneous  judgment  be  given  againfl  two,  either  of  2r,A(r.p.a|. 
thtiti  may  bring  a  M-rit  of  error,  and  he  may  fummon  and  fever  Br.Summ. 
the  other ;  for  it  would  be  unreafonable  that  the  one  fliould  not       "*  '* 
difcharge  himfelf  of  an  erroneous  judgment  becaufe  the  other  will 
not  intermeddle  ;  and  default  of  one  in  a  perfonal  action  flvall  not 
prejudice  tlie  other. 

If  there  be  feveral  defendants  in  the  original  action,  and  one  Cro.  Car, 
die,  the  writ  does  not  abate,  becaufe  there  being  a  joint  demand,  426.  jon. 
it  furvives  againll  the  refidue  j  but  if  one  happen  to  die  pending  l^^^[  j^^^^^ 
the  writ,  there  mufh  be  a  fuggeftion  on  th„  roll,  becaufe  it  would  151. 161. 
be  error  to  give  judgment  againft  a  dead  pei'fon.  iShow.iSfi, 

In  a  writ  of  error,  if  there  be  feverai  plaintiffs,  and  one  die,  the  YeW.  20S. 
writ  fliall  abate,;  beeaufe  the  writ  of  error  is  to  fet  perfons  in  Jlatu  y  ^' ^''* 
quo  before  the  erroneous  judgment  was  given  ;  and  the  plaintiffs  in  contr!  sid. 
error  are  diftinil:  fufferers  in  the  judgment,  fince  there  might  be  4'9-  [But 
different  executions  iffued  thereupon,  and  different  liens  were  ^l^^^^^^ 
made  by  fuch  judgment  on  the  lands  of  each  of  them  ;  and  by  Ld.  Raym. 
confcquence  the  furvivor  cannot  profecute  the  writ  of  error  for  the  ^44*  ^'^ere 
whole,  left  by  collufive  perfuafion,  or  by  negligence,  he  fliould  advan^di^ 
hurt  die  reprefentativc  of  the  deceafed.  the  text  ig 

admitted  by  tlie  Court.  J 

But  If  any  of  the  defendants  in  error  die,   yet  all  things  fliall  Sid.  419. 
proceed  ;  becaufe  the  benefit  of  fuch  judgment  is  to  go  to  the  fur-  ^'^'  ^2>"j. 
vivor,  and  he  only  is  to  defend  it. 

In  an  audita  querela  by  two,  the  death  of  one  (hall  not  abate  the  Theol.  139. 
writ;  for  the  furvivor  is  not  to  be  reftored  to  any  thing  that  he  ^  w*?*,'* 
has   loft,  but  only  to  difcharge  himfelf  of  the  execution;  and 
thereupon  notwithftanding  the  death  of  the  other,  he  may  proceed 
for  a  difcharge  in  toto  for  himfelf. 

[Upon  the  fame  principle  it  was  holden,  that  a  prohibition  by  MJddleton 
hufband  anil  wife  to  a  fuit  in  tlie  fpiritual  court  did  not  abate  by  c"oi"ts'*^^* 
the  death  of  the  hulband.  Andr.'^y. 

Caf.  Temp.  Hardw.  395. 

The  death  of  the  leffor  of  the  plaintiff  in  eje£lment  (though  only  ^  Str.  1056. 
tenant  for  life)  Is  no  abatement. 

A  fieri  facias  doth  not  abate  by  the  death  of  the  plaintiff  fl/z'i'r  Clerk  v. 
the  fcizure  of  the  goods,  fur  by  the  feizure  the  property  is  changed.  ^'J'^^'^*' 
But  if  the  goods  feized  are  not  fufRcient  to  fatlsfy  the  debt,  a  fe-  ,072.  iSaik! 
cond  fieri  facias  cannot  iffue  without  a  revivor  of  the  judgment.   322-  S-C. 
(«)  An  extent  abates  where  the  death  happens  before  the  hherate  ;  t^^'^'  "^°' 
for  until  that  is  awarded,  the  execution  is  incomplete.     So  a  fe-  (j)  wha- 
qucftratlon  to  compel  performance  of  a  decree,  when  the  party  dies  ""^  v. 
before  order  for  fale  of  the  goods.  Broughcon, 

A  fuIt  for  partition  of  lands  is  not    abated  by  the  death  of  8&9VV.  3. 
one  of  the  tenants.     Nor  is  a  fult  on  the  itatute  of  hue  and  cry,  *=•  l'/-  3- 
commenced  in  the  name  of  the  clerk  of  the  peace,  abated  by  his  A   j-,  ,'^ 
death  or  removal. 

If  the  plaintiff  or  defendant  die  whilft  tlie  Court  are  confider-  1  Burr,  147. 
ing  of  their  judgment,   they  will  permit  the  judgment  to  be   en-  "^"♦■g""* 
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V.  Lock-  tercd  up  as  of  the  term  in  which  it  regularly  might  have  been  j' 
vrood,  I  ^Q  perhaps,  if  there  be  any  frivolous  delay  by  the  other  party  ; 
^,7.  "       '  but  where  the  proceedings  arc  in  the  common  courfe  of  law,  they 

cannot  interfere. 
Sir  Thomas        An  information  does  not  abate  by  the  death  of  the  attorney-ge- 
WalUr  V.      neral ;  nor  by  the  death  of  a  relator  who  profecutes  for  the  king  ; 
Buiftr.  261.  (rt)  nor,  it  feems,  by  the  death  of  an  informer,  qui  tam,  &c.  for  in 
Morby  v.      fuch  cafc  the  attorney-general  may  proceed  for  the  king's  moiety. 

Uiiin, 

Hardr.  161.  (a)  Hammon  v.  GryfRth,  Cro.  El.  583.  Anon.  Moor.  54<. 

MItf.  Eq.  The  proceedings  upon  an  information  in  equity  can  only  abate 

pl.  91.  Pr.    by  the  death  or  determination  of  intereft  of  the  defendant.     But  if 
a  Eq.  Caf.     there  are  feveral  relators,  the  death  of  any  of  them,  while  there 
Abr.  I.        furvives  one,  will  not  in  any  degree  afFedt  the  fuit :  but  if  all  the 
4  Vez*  ''"''    ^^^^tors  die,  or  if  there  is  but  one,  and  that  relator  dies,  the  Court 
will  not  permit  any  further  proceeding  till  an  order  has  been  ob- 
tained for  liberty  to  infert  the  name  of  a  new  relator,  and  fuch 
•name  is  inferted  accordingly ;  otherwifc  there  would  be  no  per- 
fon  liable  to  pay  the  cofls  of  ihe  fuit,  in  cafe  the  information 
{hould  be  deemed  improper,  or  for  any  other  reafon  ftiould  be  dif- 
mifled. 
Eq.  C«f.  The  benefit  of  a  decree  in  equity  may  be  had,  notwithftand- 

Abr.  a.        j^g  j.}^g  death  of  fome  of  the  parties,  provided  that  nothing  be 

requlrable  of  their  reprefentatives. 
jVern.351.       After  a  caufe  has  been  heard  on  a  bill  of  interpleader,  and  a 
trial  at  law  has  been  direfted  to  fettle  the  right  between  the  de- 
fendants, the  death  of  the  plaintift*  does  not  abate  it,  for  his  in- 
tereft is  at  an  end.] 
Continued         By  the  1 7  Car.  2.  c.  8.  it  is  enabled,  "  That  in  all  a£l:ions  perfonal, 
c^6°'and**  "  ^^^^*  '^''  mixt,  the  death  of  either  of  the  parties  {b)  between 
madeperpe-   "  verdi£l  and  judgment  {liall  not  be  alleged  for  error,  fo  as  fuch 
tuai  by  1  Ja.  «  judgment  be  U)  entered  within  tM^o  terms  after  fuch  verdift." 

2.  C.  17. 

f.  5.  {b)  If  either  of  the  parties  die  at  any  time  before  the  afiizes,  it  is  out  of  the  ftatute  ;  but  if  after 
the  aflizes  begin,  though  before  trial,  it  is  no  error  ;  for  the  aflizes  are  but  one  day  in  law.  [And  in  the 
former  cafe  the  Court  faid  that  it  was  in  their  difcretioa  whether  they  would  arreft  the  judgment. 
Salk.  8.  p.  21.  But  in  Lord  Raym.  1415.  it  was  hoiden  not  afiignable  for  error,  it  being  ftated  on  the 
record  that  the  defendant  appeared  jjcr  attorr.atum Juum-'\  [c)  if  after  verdid,  and  before  the  day  in 
Bank,  the  plaintiff  dies,  and  the  defendant  figns  judgment  the  fecond  term  after  the  verdift,  this  is 
within  the  ftatute,  and  the  fame  as  if  he  had  adually  entered  judgment  on  the  roll.  Sid.  385. 
[Judgment  entered  according  to  this  fbtute,  after  the  plaintiff  s  death,  jhall  relate  in  all  refpefts  to 
his  life.  I  Lev.  278.  Raym.  210.  Where  the  jury  found  a  fpecial  verdift,  and  the  plaintiff"  died 
in  the  term  in  which  it  was  to  be  argued,  the  judgment  was  by  confer. t  entered  up  as  of  the  firft  day 
of  that  term.  Pond  v.  King,  i  Wilf.  124.  Where  rhe  plaintiff'  dies  between  the  verdift  and  the  entry  of 
the  judgment,  his  reprefentative  cannot  take  out  execution  without  a  fcire  facias.  Earl  v.  Brown, 
1  Wilf.  302.] 

Attorney  [An  information  for  a  penalty  under  the  French  z€t  was  ad- 

Bu?kiey,^*  j"^g^<^  ""t  to  bc  within  this  ftatute,  but  to  abate  by  the  death  of 
Parker,264.  the  defendant  between  the  verdid  and  the  jutlgment ;  for,  in  the 
firft  place,  it  is  not  an  adion  real,  perfonal,  or  mixt  ;  fecondly, 
the  king  cannot  be  properly  faid  to  be  a  party  ;  thirdly,  it  is  not 
a  duty,  or  in  lieu  of  cuftoms,  or  any  revenue  of  the  crown  ;  and 
laftly,  actions  do  not  comprehend  informations  between  party  and 

party, 
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party,  or  include  the  king.  A  fuggeftion  of  the  death  upon  the 
roll  confefled  by  the  attorney-general  was  thought  fufficient  with- 
out a  writ  of  error. 

The  rule  laid  down  by  the  Lord  Chief  Baron  Gilbert  in  the 
preceding  pr.rt  of  this  chapter  refpe£ling  the  non-abatement  of  a 
fuit  by  the  death  of  any  of  the  plaintifts  or  defendants,  when 
fuch  death  made  no  alteration  in  the  proceedings,  though  founded 
in  reafon,  was  not  uniformly  fupported  by  authorities,  but  the 
aid  of  the  legiflature  was  requifite  for  the  purpofe  of  enforcing 
it ;  accordingly,  it  was  enabled  by  the  8  &  9  W.  3.  c.  1 1.  f.  7. 

*  That  if  there  be  two  or  more  plaintiffs  or  defendants,  and  one 

*  or  more  of  them  fliould  die,   if  the  caufe  of  adtion  furvived  to 

*  the  furviving   plaintiff  or  plaintiff?,  or  againfl;  the  furviving  de- 

*  fendant  or  defendants,  the  writ  or  adlion  fhould  not  be  thereby 

*  abated  ;  but  fuch  death  being  fuggefted  on  the  record,  the  adtiou 

*  {hould  proceed  at  the  fuit  of  fuch  furviving  plaintiff  or  plaintiffs 

*  againft  fuch  furviving  defendant  or  defendants. 

The  formal  fuggeftion  of  the  death  need  be  only  on  the  pica-  Farr  r. 
roll;  nothing  more  is  neceffary  on  the  nifi  prius  roll  than  merely  Denn,  1 
to  point  out  to  the  judge  what  he  is  to  try,  and  between  whom.       "'^'  ^ 

Although  the    ftatute  make   mention  only  of  aEl'wns  at  laiuy  Brown  t. 
vet  it  hath  been  conflrued  to  prevent  the  abatement  of  a  fuit  in  Higden,  r 

J  *■  ^  A  tic    20 1« 

equity,  provided  that  the  fubject  matter  of  the  fuit  be  not  affedted 
by  it.] 

*  By  tlie  lafi  mentioned  ftatute,  f.  6.    it  is  enacbed,  That  if  any  [Where  a 

*  plaintiff"  happen  to  die  after  an  interlocutory  judgment,  and  be-  oeiendant 

*  fore  a  final  judgment  obtained  therein,  the  faid  a£lion  fiiall  not  ^j^^  expirZ 

*  abate  by  reafon  thereof,  if  fuch  adlion  might  originally  be  profe-  tion  of  the 

*  cuted  or  maintained  by  the  executors  or  adminiftrators  of  fuch  timetopleai 

*  plaintiff;  and  if  the  defendant  die  after  fuch  interlocutory  judg-  judgg'sor- 

*  ment,  and  before  final  judgment  therein  obtained,  the  faid  ac-  d-r,  it  w.w 

*  tion  (hall  not  abate,  if  fuch  adlion  might  originally  be  profecuted  ^'''^^".''jfi 

*  or  maintained  againft  the  executors  or  adminiftrators  of  fuch  de-  could ^not^ 

*  fendant ;  and  the  plaintiff,  or  if  he  be  dead  after  fuch  interlocu-  under  this 

*  tory  judgment,  his  executors  or  adminiftrators,  ftiall  and  may  f^'  ''p 

*  have  2,  fcire  facias  againft  the  defendant,  if  living  after  fuch  in-  armrueout 

*  terlocutory  judgment ;  or  if  he  died  after,  then  againft  his  exe-  a  fcire  fa- 

*  cutors  or  adminiftrators,  to  fhew  caufe  why  damages  in  fuch  ac-  '^^^°  "*^^^' 

*  tion  ftiould  not  be  affeffed  and  recovered  by  him  or  them ;  and  wiif.  315, 

*  if  fuch  defendant,  his  executors  or  adminiftrators,  fhail  appear  Waiiop », 

*  at  the  return  of  fuch  writ,  and  not  ^at"^-  or  allege  any  matter  '""^'^J 

*  fufficient  to   arreft    the    final   judgment  ;    or    being    returned 

*  warned,  or  upon  two  writs  ofybreyar/V/j  it  be  returned,  that  the 

*  defendant,  his  executors  or  adminiftrators,  had  nothing  where- 

*  by  to  be  fummoned,  or  could  not  be  found  in  the  county,  fhall 

*  make   default,    that   thereupon    a  writ  of   inquiry  of  damage 

*  ftiall   be    awarded,  which  being  executed  and  returned,  judg- 

*  ment  final  ftiall  be  given  for  the  faid  plaintiff,  his  executors  or 
«  adminiftrators,  profecuting  fuch  writ  or  writs  of  fc'ire  facias^ 

*  againft  fuch  defendant,  his  executors  or  adminiftrators  refpec- 

*  tively.* 

5  [Whtrc 
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Turner  v.  [Whcrc   plalntlfF  died  after  a  rule   by  confent  to  refer  t6 

Cowpcr,        prothonotary,  and  before  the  report,  the  Court  allowed  his  ex- 
Barnes,  zic.  ^^^^^^  ^^  ^^  made  z  party  to  the  rule,  and  direded  the  protho- 
notary to  proceed  without  the  defendant's  confent.J 

(G)     By  Reafon  of  Coverture. 

Doft.  PI. 3.  /^OVERTURE  is  a  good  plea  in  abatement,  which  may  be  cl- 
SiJ.  410.^  v>i  j.]jj,f  before  the  writ  fued,  or  pending  the  writ.  By  the  firft: 
169.  '  the  writ  is  abated  ^f^fl^f?,  but  the  fecond  only  proves  the  writ 
Vide  tit.  abateable  j  both  are  to  be  pleaded,  with  this  difference,  that  co- 
Baron  and  yerfure  pending  the  writ  mufl  be  pleaded  poji  uliimam  conthma* 
an  adion  tloiiem  \  whcrcas  coverture  before  the  writ  brought  may  be  pleaded 
asainft  ba-  at  any  time,  {a)  becaufe  the  writ  is  defacio  abated  ;  but  if  a  feme 
f""  ^"tlie  ^^^^  takes  out  a  writ,  and  after  marries,  the  defendant  was  legally 
baron  died,  attached  on  fuch  fuit  \  and  therefore  may  plead  in  chief  to  it  any 
and  the  feme  defence  he  has. 

jnarried 

again  pcntJentc  placito  ;  and  the  Couit  inclined  to  think  the  writ  abated,  becaufe  her  name  was 
changed.  iV/Vir,  138.  [But  zL(f.  iJj)'w.  1525.  2  5/r.  811.  Barrard.  X'  5.  70.  are  all  exprefs,  that 
coverture  in  the  defendant  after  aiflion  brought  cannot  abate  plaintifl's  writ.  See  too,  to  the  fame  eftcft, 
a  Rolie'sRep.  53.]     (a)  Vide  infra. 

Fitz.  Brief,        If  a  Writ  be  brought  by  A.  and  B.  as  baron  and  feme,  whereas 

♦"^"  they  were  not  married  until  the  fuit  depended,  the  defendant  may 

plead  this  in  abatement ;    for  though  they  cannot  have  a  writ  in 

any  other  form,  yet  the  writ  fhall  abate,  becaufe  it  was  falfe  when 

fued  out. 

Latch,  24.         If  a  writ  be  brought  agalnfl;  a  feme  covert  as  fole,  flie  may 

Stile,  254.    plead  her  coverture  ;  but  if  flie  negleft  to  do  it,  and  there  be  a 

2  Rol.  Rep.    recovery  againft  her  as  a  feme   fole,    the  hufband  may  avoid  it 

55.    [The    by  writ  of  enot-y  and  may  come  in  at  any  time  and  plead  it. 

plea  of  co- 
verture, whether  in  plaincift'  or  defendant,  can  only  be  in  abatement,  Milncr  v.  MiJnes,     3  Tcr.  Rep. 
627.     See  tit.  Baron  and  Feme,  j 

Salic.  8.  pi.  If  an  aflion  be  brought  in  an  inferior  court  againft  a  feme  fole, 
20.  Hechcr-  ^nd  pending  the  fuit  flie  intermarry,  and  afterwards  remove  the 
Reynolds,  caufc  by  habeas  corpus^  and  the  plaintiff  declare  againft  her  as  a 
Giib.  Hift.  feme  fole,  flie  may  plead  coverture  {h)  at  the  time  of  fuing  the  habeas 
r  ('/'>  But  the  ^°^'P'*^i  becaufe  the  proceedings  here  are  dc  tiovOy  and  the  Court 
pica  of  CO-  takes  no  notice  of  what  was  precedent  to  the  iabeas  corpus -^  but 
verturc  in  upou  motiou  ou  the  rctum  of  the  habeas  corpus,  the  Court  will 
hlth"cen  grant  a  procedendo  ;  for  though  this  be  a  writ  of  right,  yet  where 
difallowed.  it  is  to  abate  a  rightful  fuit,  tlie  Court  may  refufe  it ;  and  the 
Haddock  V.  plaintiff  had  bail  below  to  this  fuit,  which  by  this  contrivance  he 
Earnes  '-■-]  ^^  otiftcd  of,  and  poffibly  by  the  fame  means  of  the  debt. 
Cro.  Car.  If  a  feme  fole  plaintiff,  after  the  verdict,  and  before  the  day  In 

132.  iBuift.  Bank,  takes  huiband,  flic  ff)all  have  judgment,  and  the  defendant 

ciuniot  plead  this  coverture,  for  he  has  no  day  to  plead  it  at. 
»  Vez.  1S2.        [hi  equity,  a  fuit  does  not  abate  by  the  marriage  of  a  female 
defendant,  but  the  plaintiff  may  proceed,  only  entering  the  name 
of  jhe  huiband  and  wife  in  the  fubfcquent  proceedings. 

I  Though 
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Though  a  fuit  In  equity  regularly  become  abated  by  the  mani-  Lady  Cnm- 

age  of  a  female  plaintiff,  yet  if  the  afterwards  proceed  in  the  fuit  ^""^V 

as  a  feme  fole,  the  mere  want  of  a  bill  of  revivor  is  not  error  upon  ,  ch*.  r%*. 

which  a  decree  can  be  reverfed  upon  a  bill  of  review  by  the  de-  23'- 

fendant  {a).      And  if  the  hufband   die  before  revivor,    fhe  may  ["i'^^^t^^'^ 

proceed  without  it,  for  t)ien  her  incapacity  to  profecute  the  fuit  is  rm,  17*72,' 

removed;  but  the  fubfequent  proceedings  are  in  the  name  and  f'^f<i '" 

defcription  Ihe  has  acquired  by  the  marriage.]  pi!"-;!**" 

(H)     By  a  Defed:  in  the  Wrir. 

'T'HE  foregoing  obje<Sl:ions,  fuch  as  want  of  jurifdiclion,  difabi- 
-'■  lity  in  the  plaintiff,  or  privilege  in  the  defendant,  ^c.  btiii< 
matters  dehors^  muft  be  jQiewn  to  the  Court,  and  muft  be  pleaccd 
in  proper  time  and  manner  ;  but  for  defects  in  the  writ  itlelf  the 
Court  may  ^-.v  a^cio  abate  it. 

And  iierein  we  mull  obfen'e,  that  the  law  hath  been  very  flri£l  9  H.  7.  16. 

in  obliging  men  to  keep  to  the  legal  forms  it  prsfcribes  ;  and  there-  '°^'  ^'  ^' 

fore  in  the  writ,  which  is  the  foundation  of  the -whole  proceed-  ilnft.  662. 

ing,  requires   fuch  certainty  and  c>:aclnefs,  as  that  no  perfon  be  Hob.  i.  51, 

arreftcd  or  attached  by  his  goods,  unlefs  there  appear  fufficient  J^"  ^"^"^ 

grounds  to  warrant  fuch  proceedings  ;  [o  that  if  the  v,-rit  vary  ma-  Cro.  Uc.  ' 

terially  from  that  in  the  regifter,  or  be  defeclive  in  fubftance,  576-7« 
the  party  may  take  advantage  of  it. 

But  though  the  writ  vary  from  the  regifter,  yet  if  it  be  war-  Hob.  84. 
ranted  by  the  modern  precedents,  this  fhall  not  abate  it. 

(  I  )     By  the  Writ's  not  agreeing  with  the  C  .unt. 

TF  the  count  or  declaration  varies  in  form.,  the  defendant  may  Cro.  E\h. 

"*■  plead  it  in  abatement  (b),  for  the  plaintiff  has  abated  his  own  writ  z^--    Cro. 

by  profecuting  it  in  a  different  manner;  but  if  it  varies  in  fubftance,  jon.  ^^^^ 

the  defendant  may  move  it  in  arreft  of  judgment,  becaufe  the  [  ;^)  ihe 

Court  has  no  authority  to  proceed,  a  different  matter  being  profe-  oefendant 

cuted  from  that  which  the  writ  has  given  auJioritv  to  the  Court  '^"""''"^  P'^** 

to  take  cognifance  of.  -  bet^vecn  the 

writ  and  count,  v/irhout  praying  oyer  of  the  writ,  and  iTievving  it  to  the  Court.  2  W-T.  "3.  395.J 

The  declaration  varying  from  the  writ  (r),  as  by  laying  the  (0.  p^^- 

caufe  of  a£tion  in  the  reign  of  a  prefent  king,  where  the  writ  fup-  z^'i'.'^'^' 
pofed  it  to  have  been  in  the  reign  of  a  former  king,  or  by  giving  the 

defendant  a  name  different  from  that  in  the  writ  (d)  ;  as  where  the  (.J)  Yelv. 

.writ  calls  him  J.  B.  of  Lojidon,  alderman,  and  the  plaintiff  de-  ^fLav^T?^ 

Clares  againft  him,  as  A.  B.  of  London,  Efq.  ;  or  where  the  decla-  Laith.'i73. 
ration  is  otherwifc  defective  in  not  purfuing  the  wrir,  or  not  fit- 
ting forth  the  caufe  of  action  with  that  certainty  the  law  requires, 

or  in  [e)  laying  the  offence  in  a  different  county  from  that  n\  [e)  Alien, 

which  the  writ  was  brought ;  in  all  fuch  cafes  the  defendant  may  ^'> '"" 
plead  in  abatement. 

Vol.  I.  Q  lut 


1 8  Abatement 

Doa.Pl.84.       But  the  writ  may  in  fome  cafes  be  general,  and  the  declaration 
6f  fiui  un-;    fpecial ;  as  where  a  (latute  gives  an  aclion,  but  does  not  prefcribe 

fio'n'offhl''  ^"y  ^°^^  °^  ^^^  ^^^^»  *^^  ^'"^^^  framed  by  the  common  law  will 
declaration's  fcrvc,  and  the  fpecial  matter  may  be  fet  forth  in  the  declaration. 

agreeing  with  the  writ.     Tit.  Pleader. 

14H.  6. 14.       If  a  feme  fole  be  difleifed,  and  afterwards  marry,  and  {he  and 

a  And.  97.    j^gj.  hufband  bring  an  aflize  j  the  difleifin  muft  be  alleged  to  be 

done  to  the  wife :  but  if  a  feme  difleiforefs  marry,  in  an  aflife 

againft  them,  the  difleifm  fhall  be  alleged  to  be  done  by  them 

both,  bccaufe  there  is  no  other  form  of  writ. 

(K)     Where  the  Writ  is  abated  de  faElo^  or  is  only 

abateable. 


efnclo 

IVj  lines,  lu-  action  be  brouglit  againfl  a  feme  covert  as  fole,  this  makes  an- 
Pf3,  [Gj.      QxSxtx  man's  property  liable  without  giving  him  an  opportunity  of 

defending  himfelf ;  which  would  be  contrary  to  common  juftice, 

and  therefore  the  writ  is  de  facto  abated  {a). 
Carth.  171.  So  if  the  return  of  a  pluries  mandamus  be  laid  to  be  after  the  be- 
cale  tile  giuniiig  of  a  term,  and  the  memorandum  of  the  bill  be  entered  ge- 
Court  gave  ncrallv  of  that  term,  this  makes  the  writ  a  perfedt  nullity  ;  for  by 
leave  to  the  plaintiff's  own  (hewing  he  had  no  caufe  of  action  at  the  time 
"Tev'lio-.    'when  the  aclion  was  brought. 

Br.  Office  ^^  ^^  ^^^  matter  in  queftlon  appear  to  be  excluftvely  of  ecclefiaf- 
&c.  p,  16.  tical  cognizance  ;  (b)  or  if  an  appeal  of  death  be  brought  by  a 
*A^^  %"^'  '"'O"'"'^"  ^^  t^^^  death  of  any  one  elfe  than  her  hufband  j  {c)  or  the 
b.^^Bufr'.  '■^'^^^  ^^  ^^^^  to  ^^  under  forty  fliillings. 

1592.  4  'I'etm  Rep.  495. 

Jennet  v.  So  in  equity,  if  a  bill  of  appeal  and  review  be  brought  of  a  de- 

tvern^'iSA.  ^^^^  "^  ^^^^  court  of  a  couuty  pahtine. 

H..b.  aSo.         And  as  in  thefe  cafes  a  fatal  objedlion  to  the  proceeding  appear* 

3  Co.  Sj.      upon  the  very  face  of  the  rcGord,  the  Court  may,  and  ought  ex 

officio  to  abate  the  fuit  at  any  time,  and  in  any  ftage  of  it.    For  the 

Court,  who  are  to  judge  according  to  law,  are  not  concluded  by 

the  aumidion  of  the  parties  of  any  thing  that  judicially  appears  to 

be  contrary  t-o  it. 

i^acjiia  Y.         Regard  to  publick  decorum  and  their  own  dignity  fometlmes  calls 

Jorivs,  upun  the  Court  to  iutcifere  In  tliis  manner ;  as,  where  the  queftion 

lirowQ  V.       propofed  on  the  record  is  Idle  in  itfelf,  and  involves  no  civil  right 

Lcefon,  2H.  or  injury,  and  would  introduce  in  its  difcuflion  indecent  or  impro- 

Ei.  Rep.  43.  pgj.  evidence. 

Stcine  V.  Xhe  Courts  having  a  general  and  neceffary  control  for  the  pur- 

r^'^R-  pofes  of  juilice  over  all  caufes  depending  before  them,  will  occa- 
T^j..  Ken-  llunally  interpofe  on  the  motion  of  a  defendant,  and  ftay  the  pro- 
narj  V.  c^cdings.  Thus,  thougii  upon  the  face  of  the  record  the  demand 
ixnm        exceed  the  fuui  of  forty  fliillings,  yet,  if  upon  affidavits  on  the 

6  *  part 
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J^art  of  the  defendant,  uncontradicled  by  the  plaintifT,  it  be  (l.cwn  Rep.  495. 
that  in  fact  it  do  not  amount  to  that  fum,  the  caufe  will  noc  be  Weliir  gton 
perni.itted  to  proceed  any  farther  in  the  fuperior  court.       (a)  So  ^•^^^^^> 
if  in  an  action  for  bribery  on  the  (latute  of  2  Geo.  2.  c.  24.  it  ap-  Rep.  62. 
pear  that  the  plaintiff  was  guilty  of  ivilful  delay  in  the  profecution  1")  fetriev. 
of  his  fuit,  which  fa(£l  the  defendant  could  not  introduce  either  xerm  Rep. 
on  the  record,  or  at  the  trial,  the  Court  will  (lay  the  proceedings  ;   5. 
for  wilful  delay  is  exprefsly  prohibited  by  the  ftatute. 

[b)  So  where  they  find  that  actions  have  been  brought  againfl  (*)  Pcfliall 
feveral  upon  a  penal  llatute  which  makes  only  one  offence  ;  they  ^•}^^)"^'^^i 
will  (lay  the  proceedings  upon  payment  of  one  penalty.]  Rep.  7,2. 

Where  the  writ  is  only  abateable,  it  mufl  be  abated  by  plead-  (0  Saik.  2. 
ing  in  time;  for  matters  (<rj  in  and  {d)  before  the  writ,  cannot  P'-  5-  See 2 
be  taken  advantage  of  in  error.  g  "^  |JJ^*^ 

169.  Rol.  Ahr.  783.  That  a  man  /hail  not  a^ign  that  for  error  which  he  might  have  pleaded  in  abate- 
ment. Cartb.  1 24.  There  is  a  difference  between  original  and  judicial  writs  j  tor  in  the  former,  matter  of 
form  abates  them  as  well  as  fubftance  ;  al'itcr  in  the  latter ;  for  if  the  fubftance  be  good,  the  want  of 
form  will  be  aided.  41  E.  3.  13,  14.  id)  Otherwife  of  faults  in  the  proceedings  after  the  writ.  £re. 
Faux  Latin,  9.  48.     For  this  vide  tit.  Enoy. 

Therefore  if  a  feme  covert  bring  an  a£l:Ion  in  her  own  name  Carth.  124. 
per  attornatuviy  and  the  defendant  plead  in  bar  to  the  adlion,  he  P^^"'^" 
fhall  never  afterwards  aflign  the  coverture  for  error,  K.  b.  bay! 

Gro.  El.  554. 

So  though  it  be  a  good  plea  for  a  defendant  to  fay  that  a  (Iran-  Skin.12.pl. 
ger  is  tenant  in  common  with  the  plaintitF,  yet  if  he  does  not   '^-  Saik..4. 
plead  it  in  abatement.^  he  {Irail  not  have  advantage  of  it  in  arreft  of 
judgment. 

So  if  an  aftion  be  brought  againfl  one  executor,  wliere  there  Carth.  261. 
are  more,  if  that  one  executor  do  not  plead  this  in  abatement, 
but  plead  to  the  adlion,  ^he -fhall  never  have  advantage  of  this  plea 
afterwards. 

So  where  trefpafs  is  brought  by  one  jointenant,  or  by  one  te-  Carth.  261. 
nant  in  common,  and  the  defendant  pleads  to  the  adlion,  and  the 
jury  find  fpecially,  that  another  (not  named)   is  jointenant  or  te- 
nant in  common  with  the  plaintiff;  yet  he  fhall  have  judgment, 
notwithftanding  the  writ  at  firll  was  abateable. 

So  where  an  adlion  of  debt  is  brought  on  a  joint  bond  againfl  Cro.  Eiir. 
one  of  the  obligors,  and  upon  non  ejl  fucimn  pleaded,  the  jury  find  55''- 
that  J.  S.  (then  living)  was  jointly  bound  with  the  defc^ndant,  Moo't^IIg. 
yet  the  plaintiff  fhall  have  judgment.  3Mod.  323.  Mod.  102.  skin.  280. 

Tenant  in  common  of  lands  brought  an  adlion  of  trover  in  his  Trin.  24 
own  name   alone,    for  cutting  down   trees   and  carrying  them  ^^^^  ^• 
away  ;  the  defendant  pleaded  to  ilfue  ;  and  in  a  fpccial  verdidl  it  ;„  g  p^  ^e. 
was  found,  that  the  plaintiff  v/as  tenant  in  common  with  J.  S.  twcenBiack- 
not  named  ;  yet  the  plaintiff  had  judgment,  becaufe  this  was  a  ^""'v- 
matter  pleadable  in  abatement. 

[If  one  only  be  fued  on  a  joint  note,  it  mufl  be  pleaded  in  j^^gj  ^_ 
abatement ;  it  will  not  be  error.     So  in  adlions  againfl  partners.  Abbott, 
But  where  an  adlion  is  brousht  by  a  joint  covenantee,  advantage  Ccwp.  ^32. 
may  be  taken  01  it  by  demurring  generally.  Smith, 

a  Bl.  Rep.  947.  Ricev.  Shute,  5  Eurr.  2611.  i  Bi.  kcp.  695  S.  C.  Cabel  v.  Vaughan,  1  baund. 
a^i.  I  Sid.'42c.    S.  C.    I  V»nir.  34.  S.C.  B.  N.  ?,   isS.  500.119. 

C  2  '  In 
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Snyer  v.  In  fuch  a  plea  to  an  a£tion  on  a  boml,  it  muft  be  ftatcd  that 

Chavtor,  j^|,jg  Qj-}jer  oblicor  executed  the  deed,  and  that  he  is  ftill  alive.  It 
iSaundj^-i.  IS  not  lumcient  to  l:'.y  tliat  anotl\er.  not  named,  wasjonitly  bound. 
Horner  v.  But  if  it  appear  on  the  face  of  the  declaration  that  both  oblij^ors 
Moor,?-!,  z  |^^,_yg  fealed,  and  both  are  Hvine,  the  obieclion  is  <:ood  in  arrelt  of 
5Burr.36i.|.  judgment. 
II  H.  7.6.        But  in  trefpafs  it  is  no  plea  in  abatement,  that  there  is  another 

joint-trefpaiTar  not  named.  J 
Cro,  Jac.  If  a  quare  impedithc  bn-jught  againft  the  biiliop  and  incumbent, 

^5'*  only,  vvirhout  naming  the  patron,  though  this  might  have  been 

z  Browni.  pleaded  in  abatement^  yet  if  the  defendant  plead  in  bar,  ksfc.  it 
"9-  cannot  after,    upon  a  writ  of  error ^   be  affigned  for  error  ;  for 

Palm.^3o>.  (-{jQ^gh  the  want  of  the  patron's  being  made  a  defendant  might 
Rep.  259.  '  make  the  writ  abateable,  yet  it  vi'as  not  thereby  actually  abated  ; 
Dy-  76-        and  nothing  {hall  be  afhgned  for  error  concerning  the  vv,rit,  but 

what  actually  abates  it. 
Roll.  Abr.  If  an  action  be  brought  againfl  fir  Francis  Fortefcue  miliiem  ^ 
781.  79].  harotietttniiy  and  he  appears  and  pleads  to  ifllie,  and  a  verdi£t  and 
Roll*.  Rep.  judgment  is  given  for  the  plaintiff,  the  defendant  in  a  writ  of  er-- 
450.  s.  c.  ror  fliall  not  aflign  for  error  that  he  was  a  kttight  of  the  bathy  and 
ought  to  be  fo  named  j  fcr  he  has  lull  this  advantage  by  appear- 
ing to  the  other  name,  and  thereby  concluded  himfelf. 
Palm.  270,  If  a  writ  be  brought  to  the  damage  of  40/.  and  the  plaintiff  de- 
^^/'.u"*^     clare  ad  damnum  200/.  and  the  verdict  eive  qo/.  this  is  no  error 

as  to  thjs,  .  .     .  o  -' 

the  differ-      aff^T  verdid:,  for  the  writ  is  not  abated  dcfacio^  but  only  abatea- 

ence  i.,  that   ble  bv  plea. 

\f  the  de-  •'  ^ 

deration  varies  in   form,  the  defendant  muft  plead  it  in  ahatfrni-nt  ;  but  if  it  varies  in  fubdance,  the  de» 

fendant  may  move  it  in  arrelt  of  judgment,  or  take  advantage  of  it  in  error;   becaufc  the  Court  has  rjo 

authoriiy  to  proceed,  having  prolecuteJ   a  different   mitter  from  that  which  the   writ  has  given   the 

Court  authority  to  lake  cojjnizance  of.     ^£;«ri,  304.     Crs.  £/;*.  712.     C/s.  y^c.  654.      For  this  viae 

tit.  Error. 

Anon.   2  [A  bill  in  equity  is  not  difmifled  for  want  of  parries  ;  but  (lands 

Gwin^^"  °^'*^'-  ^°^  amendment  on  paying  the  cofls  of  the  day.  The  want 
Poole,  4  Br.  of  parties  may  be  pleaded  in  abatement  \  but  upon  allowing  the 
P.  c.  122,    plea,  the  Court  will  give  the  plaintiff  leave  to  amend.*] 

Fawkes  v.  01  ^ 

Pratt,  I  P.  Wms.  593.   Mitf.  Eq.  PI.  221. 

(L)     Where  the  Writ  fliall  abate  in  toto,  or  in  Part. 

22  F..1,.  4.  -VTyTHATEVER  proves  the  writ  [a)  falfe  at  the  time  of  fuing 
ill'  1'%  '^  °'^^»  ^^'•^^^  abate  the  writ  entirely;  as  if  it  appears  by  the 

Buift.  I.  plaintiff's  own  fhewing  that  he  had  no  caufe  of  action  for  part ; 
(d)  But  this  therefore  if  an  adion  of  trefpafs  be  broui^ht  aeainfl  two  defend- 


of  the  writ 
m   ;l  be  in 


'1  100 

ants,  and  the  one  pleads  that  the  other  was  dead  die  impetrationis 
hreviSf  or  that  there  is  none  fuch  in  rerum  uaturay  the  whole  writ 
-  material  Jr., 11  abate  ;  for  it  is  the  plaintiff's  fault,  to  ufe  the  authority  of 
Tf recipe  "^  ■''  Court,  to  Call  in  a  man  that  was  dead;  and  it  was  no  lefi 
<j:a-jd  r.ddat    an  abufe  of  the  proccfs  to  ilfue  it  agjiinfl  a  feigned  perfon. 

again fl-  two, 

if  one  (leads  non-tenure,  and  the  of'ier  takes  the  whole  tcn.incy  on  himfeif,  the  writ  fliall  not  abate  in 
the  whole,  but  iland  good  againft  him  that  hath  accep:cd  the  tenancy,  becaufc  there  is  a  proper  dt- 

iendaat 
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ftndant  to  the  a£tibn"5  and  the  non-tenure  of  the  one  does  in  no  ways  prejudire  the  other  defendant. 
;?<:/?.  fnf.  365.      Z)i;i7.P/.  7. 

But  if  one  of  the  defendants  die  pending  the  writ,  this  Hiall  not  Dj<a.  PI.  7. 
abate  the  aftion  againft  the  other  defendant  •,  for  this  is  the  acl  of 
God,  and  no  default  iu  the  plaintiff.     See  the  8  &  9  W.  3.  c.  r  i. 
f.  7.  fupra  (E). 

[The  bankruptcy  of  the  plaintiff  or  defendant  happening  In  my  Kewktv. 
ftage  of  a  fuit  either  at  law  or  in  equity  is  no  abatement.     Nor  Cibbns,  ^ 
is  the  difcharge  of  the  plaintitF  after  action  brought  under  an  in-  Krsr'chm'an* 
foivent  adl,  and  an  aflagnment  of  his  property  for  the  benefit  of  v.  JVyer, 
his  creditors.!  i  *'""r, 

-•  Rep.  463* 

Waugh  V.  Auften,  3  Term  Rep.  4.37.  Anon,  i  Atk.  263.  Butler  v.  Davidfon,  Exchequer,  Ea4. 
33  Geo.  3.  But  contr.  per  Loro  Thurlow,  wr.ere  it  happens  oefjre  decree  or  jud^imirnt.  Sel.as  v.  Daw- 
fon,  in  Chancery,  Dec.  8th,  179a.   Co   Bpt.  Laws,  bzi.  3d  edit.    Hedley  v.  lirowu,  Earnes,  3:59. 

If  there  be  two  executors,  and  one  who  is  named  of  D.  f^iy  he  is  Co,  Lit. 

of  C.  the  writ  fhall  abate  againll  both,  becaufe  they  are  both  re-  ^^^^^'p. 

prefentatives  of  one  perfon,  and  muil  both  be  legally  fuminoned  ;  ;,"h.  e.  '/. 

and  as  they  are  both  but  one  perfon  in  the  eye  of  the  law,  the  {")    The 

plaintiff  cannot  [a)  proceed  againft  the  one  without  the  other;  ''''^^'''.'^  °[. 

but  in  this  cafe,  the  other  defendant  will  be  obliged  to  plead,  fnaiiftr.pths 

though  the  defendant's  plea  in  abatement  fhall  be  firft  determined  j  others  from 

and  if  it  be  found  for  him,  {liall  abate  the  writ  m.toto.  proceeding; 

'  fjr  rhj  writ, 

when  abated  for  want  of  form,  is  abated  ^«3.-7r/  all,  though  they  have  pleaded  to  ifTue.  8  C:.  i?p. 
Cartb.  96,  But  if  two  executors  fue,  and  ie;  toith  themu-'ives  to  becxecuroib,  and  that  they  proved  the 
will  :  but  upon  the  probate  fet  forth,  it  appears  tojt  one  only  prr<ved  the  will;  and  the  defendant  pleads 
this  in  abatetncnt,  a  leff-cndeas  ovjler  will  be  awarded  ;  for  both  have  a  right ;  and  he  that  did  not  prove 
may  come  in  when  he  pleal'es.  Sulk.  %.  f-i.  6.  The  letting  forth  tnafthry  had  proved  the  will, 
amounted  only  to  furplufage  :  the  method  is,  to  declare  as  executors,  cenerally,  and  nidke  a  profi.-rt  of 
the  letters  teftamtntary,  whereby  it  appears  they  are  executors.  Vidi  head  of  Excutm's  and  Ad- 
mnijlratort. 

At  common  law,  non-tenure  of  parcel  of  the  lands  abated  the"  T^ooth,  -o. 
whole  writ ;  for  this  fallified  the  writ  which  alleged  the  defend-  ^''-  No.te- 
ant  to  be  tenant  of  the  whole  ;  but  it  was  thought  very  hard  that  1^0^^^" 
a  writ  which  was  good  in  part,  fliould  be  totally  deftroyed  by  this  l-'rom  this 
plea;  and  therefore  25^.3.  cap.  16.  enads,  that  the  wait  fJiall  ^2""'car<'fe 
only  abate  for  that  part  of  which  non-tenure  is  alleged.  t:o!i  ili  o>Jr 

books,  that  the  plaintiff  cannot  deftroy,  but  may  abridge  his  demand. 

At  common  law,  if  the  tenant  plead  non-tevure  and  difclahner^  Co,  Litt. 
the  plaintiff  could  not  aver  his  writ,  and  fay  he  was  tenant ;  for  in   j*^-'  3- 
real  a£lion3  anciently  tliere  were  no  damages  given  ;    and  the  i'J*  "    "l'^ 
plaintiff  by  this  plea  has  the  effetl  of  his  writ,  which  is  to  be  put  3  Lev.  -.-o." 
into  poffeffion  of  the  lands  ;  but  if  non-tenure  be  pleaded,  without  >"'^'-  h^l' 
dijcla'imei'y  the  plaintiff  may  aver  his  writ,  and  fliew  th.at  the  te- 
nant has  the  reverfion  in  fee  in  him  as  well  as  the  freehold,  or 
take  judgment  at  his  eleclion. 

If  the  demandant  enters  into  any  of  the  lands,  pending  the  writ,  e.  F.  4.  32. 
this  fliall  abate  the  writ  in  toio.  ^^  "^^'  '''•  5- 

The  plaintiff  declared  for  arrears  of  a  rent-charge,  and   de-  Saupd.  1S2. 
manded  a  larger  fum  than  was  due  to  him,  upon  his  own  fliew-  '■•■•»•' p*  ar.d 
ing,  by  7/.   ioj-.     The  defendant  pleaded  a  bad  plea,  and  the    '""''''* 
plaia--iff  had  judgment  for  his  whole  demand;  but  perceiving  his 

C  J.  iniilake 
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mlftake  on  the  entry  of  the  judgment,  he  releafed  the  7/.  tcs. 

and  it  was  held  a  good  releafe  ;  and  that  it  v/as  not  a  falfification 

of  his  writ,  but  rather  an  afiirmance  ;  but  if  the  defendant  had 

taken  advantage  of  it  in  due  time,  it  would  have  abated  the  writ. 

Co  Lit.  285.       If  an  aiSlion  is  well  begun,  and  part  of  the  a£lIon  determines  by 

*•  a6l  in  law,  and  yet  the  like  a61:ion  is  given  for  the  refidue,  the  writ 

fhall  not  abate,  but  the  plaintiff"  may  proceed  for  the  refidue  ; 

but  where,  by  the  determination  of  part,  the  like  a£tion  does  not 

remain  for  the  refidue,  there  the  adlion,  though  well  commenced, 

(hall  abate. 

Co.Lit.  185.       As  if  an  aftion  of  wafte  be  brought  againft  tenant  per  auter  vicy 

*•  and,  pending  the  writ,  ceflfqne  vie  die,  this  fhall  not  abate  the 

writ  in  tcto ;  but  the  plaintitr  may  proceed  to  recover  damages  on 

this  writ,  for  the  leflbr  might  have  an  adlion  for  the  damages, 

though  cejiy  que  vie  had  died  before  any  action  of  wafte  brought. 

C0.Lit.285.       So  if  an  eje<Slment  be  brought,  and  the  term  determine  pend- 

\  '^Z  n"  ^°  f^  ^"S  '^^^  writ,  yet  the  a£tion  (hall  proceed  for  damages  only  [a). 

the  plaintiff  die.     2  Str.  1056.] 

Co.Lit.  2S5.  But  if  tenant  pur  auter  vie  had  brought  an  affife,  and  pending 
*•  the  writ,  cej}y  que  vie  died,  although  the  action  was  well  com- 

menced, yet  the  writ  fhall  abate,  becaufe  no  afTife  lies  for  damages 
only. 
Co.Lit.  185.       So  if  an  a6lion  of  wafle  were  brought  by  baron  and  feme,  in  re- 
**  mainder,  in  efpecial  tail,  and  pending  the  writ  the  wife  die  with- 

out ifTue,  the  writ  would  abate,  becaufe  all  actions  of  wafte  muft 
be  ad  exhareditntionem. 
C0.Lit.28s.       So  if  a  writ  of  annuity  be  brought,  and  pending  the  writ  the 
^;  annuity  determine,  the  writ  faileth  for  ever,  becaufe  the  like  ac- 

tion cannot  be  maintained  for  the  arrearages  only. 
II  Co.  45.         When  a  writ  is  brought  for  two  things,  and  it  appears  the 
Godfrey  s      plaintiff  cannot  have  any  other  adlion  for  the  one  of  them,   the 
Saund.  285.  writ  fliall  ftand  for  the  part  that  is  good  \  but  where  it  appears  he 
Caf.  Temp,    can  have  another  writ  in  another  form  for  one,  there  the  wliole 
^arw.  273.  ^yj.|j.  ^j.j|j  jj^j^fg  J    becaufe,  when   there  can  be   no  better  writ 
brought  for  the  parcel,  it  ought  to  continue  ;  but  if  another  writ 
could  be  brought  for  that  parcel,  it  is  bad,  and  ought  to  abatt  in 
ioto. 

(M)     Where  it  fliall  abate  by  reafon  of  another  Ac- 
tion brought  for  the  lame  Thing. 

9  H.6.  12.  ^^r'HE  law  abhors  multiplicity  of  aflions  ;  and  therefore  whene- 
539-''^  5  Co.  ^''^'^  *'^  appears  on  record,  that  the  plaintiff"  hns  fued  out  two 

61.  Doft.    writs  agninft  the  fame  defendant  for  the  fame  thing,  the  fecnnd 

Where  V'  ^'^'^  ^^^'^  ^^""^^  '  ^"^  ^^  ^^  ^^^^^  allowed  that  a  man  fliould  be 
prior  writ  of  twicc  arrcilcd,  or  twice  attached  by  his  goods  for  the  f^me  thing, 
appeal  may  bv  the  fame  reafon  he  might  fuff'er  /';/  infimtum  ,-  and  it  is  not  ne- 
abatmtnt'"  ^^'^^""y  ^^"''^  ^'^^'^  H^oxild  be  pending  at  the  time  of  the  defendant's 
toafccoiid     pleading  in  abatewent ;  for  if  there  was  a  writ  in  being  at  the 

time 
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time  of  fulng  out  the  fecond,  it  is  plain  the  fecond  was  vexatious  appeal. 

and  ill  ab  imtio.  I  "^^^^' 

P.  C.  275. 

Where  a  prior  fuit  depending,  msy  be  pleaded  to  an  information.  2  Haivk.  P.  C.  275.  But  it  is  no 
good  plea  in  ahjiemsnt  of  an  indidlment,  as  it  is  or"  an  appeal  or  an  information,  [a)  that  there  is  another 
indidlmcnt  againft  the  defendant  for  the  fams  offence  ;  but  in  fuch  a  cafe  the  Court,  in  difcietion,  will 
quafii  the  firit  indidmsnt.  2  Hawk.  P.  C.  367.  [  Foft.  Cr.  Law,  104.  Dougl.  227.  (j)  (^  Whe- 
ther it  be  fo  in  any  informations  but  informations  qui  ttim  ?] 

But  then  it  mufl  appear  plainly  to  be  for  the  fame  thing  ;  for  4  l^-  6.  24. 
an  aflife  of  lands  in  one  county  (hall  not  abate  an  aflife  in  another  ^'^-  P'-'°- 
county,  for  thefe  cannot  be  the  fame  lands. 

In  general  writs,  as  tre/pafs,  ajftfe^  covenatit^  where  the  fpecial   ^Co.  61. 
matter  is  not  alleged,  and  the  plaintiff  is  nonfuited  before  he  counts,   ,2    ^rh'e"* 
though  the  fecond  writ  be  fued  pending  the  other;  yet  the  former  1.  n.  c.  39. 
fhall  not  be  pleaded  in  abatement ^  becaufe  it  does  not  appear  to  the  ^-  '-J- 
Court  that  it  was  for  the  fame  thing;  for  the  firft  writ  being  ge-  indebitatus 
neral,  the  plaintiff  might  have  declared  for  a  diftinct  thing  from  atfumpfit, 
what  he  demanded  by  the  fecond  writ :  but  when  the  firft  is  a  '^'*=  detend- 
fpecial  writ,  and  fets  forth  the  particular  demand,  as  in  a  precipe  ^nab'atanent 
quod  reJdat,  iffc.    there  the  Court  can  readily  fee  that  it  is  for  the  another  ac- 
fame  thing ;  and  therefore,  though  the  plaintiff  be  nonfuited  be-  foi'^epend- 
fore  he  counts,  yet  the  firft  fhall  abate  the  fecond  writ,   it  being  j-^^g  muter 
apparently  brought  for  the  fame  thing*.  in  the  Ex- 

chequer, and 
did  not  allege  that  the  plaintiff  had  declared  in  it ;  and  by  the  Court,  this  is  bad,  becaufe  '.  cannot  be 
traverfed,  whether  it  be  for  the  fame  matter  or  not.  7  W.  B.  R.  Lill.  Prac.  Reg.  8.  Mitcliell  and 
King,  2  Barnard.  K.  B.  143.  S.  V.] 

*  This  muil  mean  where  the  plaintiff  fucs  a  fecond  writ,   before  the  plaintiff  is  nonfuited  on  the  firft, 
becaufe,  in  fuch  cafe,  the  firft  writ  was  pending  when  the  fecond  writ  iflued. 

An  a£tion  depending  in  an  inferior  court  cannot  be  pleaded  to  5  Co.  62. 
an  action  brought  in  one  of  the  courts  at  JVeflminfler  for  the  fame  ^parry's 

,  .  °  J         J  cdfe.    Dyer, 

t^"^g-  9i,  93- 

fThe  plaintiff  csup.tei  upon  fcveral  promlfcs  for  work  and  labour  in  the  pariiTi  of  Saint  Mary  Le  Row, 
London  ;  the  defendant  pleaded  in  abatement,  that  brfore  thi?  aftion  brought  the  plainrifi'had  libelled  in 
the  Admiralty  for  the  fame  caufe  of  a£lion.  Upon  demur; er  it  was  infi:led  for  the  piiintiff,  that  this 
was  within  the  rule  in  Sparry's  cafe,  and  the  whole  Court  gave  judgment  againft  the  defendant,  quad  re- 
JfcndcM  cufitr,     Fitrgib.  313.    5  Geo.  2.  C.  B.      Ludficid  v.  Warden.] 

The  law  will  not  allow  two  qunre  iinpcdhs  to  be  brought  for  the 
fame  prefentation,  viz.  a  fecond  by  the  defendant  againft  the 
plaintiff,  when  there  is  one  pending  in  court  by  the  plaintiff 
againft  the  defendant,  etftc  in  btevi  de  partitioned  becaufe  the  de- 
fendant can  have  the  fame  remedy  on  the  firft  writ  as  he  could 
on  a  fecond. 

The  law  is  fo  watchful  againft  all  vexatious  fuits,  that  it  will  {j>)  There- 
neither  fuftcr  two  aclions  of  the  fame  nature  to  be  pending  for  I'oyV'.jej* 
the   fame  demand,  nor  even  two  aclions  of  [h)  a  diftercnt  na-  trefp^^i^ 
ture.  ^'^•"  ^^^ 

plaintiff  has 
lroUj?ht  a  replevin  for  the  fame  th'ng,  becaufe  in  both  cafes  damages  aje  to  be  giv-n  for  tha:  ca))'.!  m. 
S  i/.  6.  27.  D3c}.Pl.\o.  Sid  0:1.  And  fee  C:n-/'.  229.  and  .Sip.-.  3 S8.  [A  replevin  depending  in 
'he  flier  ff's  court,  it  fcems,  cannj;  be  plcjdeJ  to  tr-'fpafs  for  caking  cattle.  2  Wilf.  S7.  Wn  te  v. 
WiUis.]  So  in  an  affife  of  </j;7-^in  p:efeii:mcnt,  a  q~ar:  i/n/)t/r  depending  { >x  the  fjme  prefentation 
i}  a  good  plea.  Hsb,  184.  And  a  <juare  impeJit  is  la.d  to  be  de,.'end:ng  when  it  is  ie;jr;:ed. 
ai£.  ^.  ti. 

C  4  I" 
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Abatement 


Hob.  137. 
(a)  That 
where  an 
ad  ion  of 
trefpals  is 


In  a  quare  impsdity  brought  by  the  earl  of  Bedford  againft  the 
bifliop  of  Exeter  and  others,  the  defendants  pleaded  that  the  plain- 
tiff had  bvougiu  another  qiiare  itnpedit  for  tlie  fame  prefentation, 
•which  is  {till  depending  and  undetermined,  with  an  averment  that 
broug  t,an  j^  ^^,^^  ^^^  fame  plaint,  avoidance,  and  difturbance  ;  the  earl  rc- 
replevin  for  phes,  that  fuice  his  former  writ  purchafed,  the  fame  church  be- 
thefame  Jupr  ilill  void,  he  prcfcntcd  Henry  Curtis  to  the  bifliop,  who  re- 
fufed  him,  which  is  the  difturbance  he  now  complains  of,  and 
traverfes  that  it  is  the  fame  difturbance  on  which  both  aflions 
were  brought ;  the  defendant  demurs  ;  and  ruled  the  writ  fhould 
abate  -,  for  though  there  muft  be  a  difturbance  naturally  to  main- 
tain the  adiion,  yet  the  principal  effetSl  of  the  fuit  is  to  recover 
the  prefentation  ;  and  the  nature  of  a  qtiare  impedit  is  to  be  final 
ca'ufc  it'can-  ^'^  uoufuit,  or  difcontinuaucc,  which  this  would  deftat ;  for  by 
notfquare  this  rule  the  plaintiff  might  bring  a  new  one,  without  leaving  the 
former  fuit.  And  though  in  this  cafe  there  was  {a)  a  new  de- 
fendant, yet  the  writ  abated,  becaufe  there  were  two  qtiare  impe~ 
dits  againft  the  fame  man  ;  and  therefore  a  frefh  defendant  could 
no  more  enable  him  to  bring  a  fecond  qunre  impedit,  than  a  new 
difturbance  could.  But  againft  feveral  perfons  it  is  faid  a  man 
qu.    If  the    may  have  as  many  quare  impedits  as  he  will. 

ott.er  aftion 

might  not  be  pleaded  in  ahatcnient,  averring  tht  fa^  to  be  the  fame.  In  trefpafs  againft  two  defend- 
ants, they  both  pleaded  \n  abatement  another  bill  of  trefpafs  pending  againfrone  of  them  j  dr.d  three 
judges  againft  Holt,  who  doubted,  held  the  plea  good  as  to  both.     Cartb-  96,  97. 


thing,  there 
muft  not  be 
more  de- 
fendarts  in 
the  replevin 
than  there 
were  in  the 
aftion  of 


with  the 
averment; 
and  that  it 
js  ui:a  ea- 
demqut  cap- 
tio.    D:,i7. 
P/.  JO.   Sed 


Mayor,  &c. 
of  London 
V.  B. 
Freem.  401. 

y^lVn,  -4. 
Gilb.Hift. 
C.  P.  s6c. 

Dyer,  27,7. 
Carth.  453. 
517.   Lord 
ilaym.  347. 
6M0.I.  122. 


Cipmer  v.   . 
Wickett, 
Ld.  Raym. 
550.  Carth. 

517.  s.c. 


(a)   Dyer, 
2?7. 


Comb  V. 
Pit'-,  jEurr. 
1433, 


[If  two  a£l:ions  be  brought  at  the  fame  time  for  the  fame  thing, 
with  fome  trifling  variation,  they  may  be  pleaded  each  in  abate- 
ment of  the  other,  averring  that  the  caufe  of  a6tion  in  both  is  the 
fame.] 

If  a  fecond  writ  be  brought  tefted  the  fame  day  the  former  is 
abated,  it  fliall  be  deemed  to  be  fued  out  after  the  abatement  of 
the  firft. 

If  an  action,  pending  in  tiie  fame  court,  be  pleaded  to  a  fe» 
cond  a£lion  brought  for  the  fame  thing,  the  plaintiff  may  pray 
that  the  record  may  be  infpe6led  by  the  Court,  or  demand  oyer  of 
it,  which,  if  not  given  him  in  convenient  time,  he  may  fjgn  his 
judgment. 

So  to  an  aftion  of  battery  and  falfe  imprifonment  brought  in 
K.  B.  the  defendant  pleaded  in  abatement  another  adlion  depend- 
ing for  the  fame  matter  in  the  fame  court ;  the  plaintiff  replied,  nul 
tiel  record,  and  prayed  an  infpeftion  of  the  record,  without  giv- 
ing the  defendant  leave  to  rejoin  ;  upon  a  demurrer  to  this  repli- 
cation, the  plainiifrhad  judgment,  becaufe  this  being  a  record  of 
the  fame  court  in  which  it  was  pleaded,  the  plaintiff  might  {a)  have 
prayed  that  it  might  be  infpecSted  by  the  Court,  if  any  fuch  there 
was.  The  Court  held  too,  tliat  upon  this  plea  the  plaintiff"  might 
have  prayed  oyer  of  the  record  pleaded,  and  for  want  of  oyer  might 
have  figncd  judgment,  which  is  the  quickeft  method  of  proceeds 

[To  defeat  an  informer  by  a  plea  of  this  kind  pfhls  right  of  fuing, 
a  defendant  muft  ilievv  a  prior  right  attached  ni  fomebody  elfe,  and 

there- 
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therefore  If  the  pendency  of  another  a£lion  by  another  perfon  for  i  Bl.  Rep. 
the  fame  offence,  brought  in  the  fame  term,  be  pleaded  in  abate-  437-  S.  C. 
ment,  it  muft  be  (hewn  on  what  particular  day  fuch  other  aftion  ^  ThomM 
was  commenced,  that  its  priority  may  be  afcertained.    So  if  both  2  Lev.  141. 
actions  were  commenced  on  the  fame  day,  the  defendant,  it  feems,  J^^H***"  *' 
may  (hew  that  the  adlion  which  he  dates  was  prior  in  point  of  I'str^^ifia. 
time  on  that  day,  notwithftanding  it  was  formerly  holden  that  in 
that  cafe  the  right  was  attached  in  neither,  and  the  Court  could 
give  no  judgment.] 

(N)     Where    a   Defendant   may   plead  either  in 
Abatement,  or  in  Bar. 

TTTHATEVER  deftroys  the  plaintiff's  aftion,    and   difables  v«ntr. 245. 
* '^    him  for  ever  from  recovering,  maybe  pleaded  in  bar  ;  but  l^^^\^^ 
the  defendant  m  fuch  cafe  is  not  always  obliged  to  plead  in  bar,  zLd.Raytn. 
but  may  plead  in  abatement  j  as,  in  replevin  for  goods,  the  de-  9^4'    12 
fendant  may  plead  property  in  himfelf,  or  in  a  flranger,  either  in  j^^^^' ' ,  " 
bar  or  in  abatement ;  for  if  the  plaintiff  cannot  prove  property  in  joj.  BuH- 
himfelf  he  fails  of  his  action  for  ever,  and  it  is  of  no  avail  to  him  ^'fi  Pri.s4* 
who  has  the  property,  if  he  has  it  not. 

Outlawry  may  be  pleaded  always  in  abatement,  but  not  in  bar,  Co.  Litt. 
unlefs  the  caufe  of  adlion  be  forfeited.  p^^^  FLioc. 

In  perfonal  aftions  where  the  damages  are  uncertain,  outlawry  2  Lutw. 
cannot  be  pleaded  in  bar  j  but  in  actions  on  the  cafe,  where  the  \^°^^  ^ 
debt,  to  avoid  the  law-wager,  is  turned  into  damages,  outlawry  2Ventr.28». 
may  be  pleaded  in  bar  ;  for  it  was  veiled  in  the  king  by  the  for-  3  Leon.  197. 
feiture,  as  a  debt  certain  and  due  to  the  outlaw;  and  the  turning  ^^^'^^'1°^ 
it  into  damages,  whereby  it  becomes  uncertain,  fliall  not  divefl 
the  king  cf  what  he  once  lawfully  poffefled. 

Outlawry  may  be  pleaded  in  bar,  after  it  has  been  pleaded  in  loH.  7,  n. 
abatement,  becaufe  the  thing  is  forfeited,  and  the  plaintiff  has  no  ^^g^/* 
right  to  recover. 

Alienage  may  be  pleaded  either  in  bar  or  abatement ;  but  with  Bro.  Denl- 

this  dirTerence  (a),  that  alienaee  can  be  only  pleaded  in  abate-  ^en,  lo.Ce. 

,•        •     1  ,     ^  1         11^1-1  1-         Lite.  129.  b. 

ment  to  an  alien  m  league,  but  may  be  pleaded  m  bar  to  an  alien  [(a)Eutqu, 

enemy,  becaufe  the  caufe  of  action  is  forfeited  to  the  king,  as  a  ofthisdif- 
reprifal  for  the  damages  committed  by  the  dominion  in  enmity.      ["* t"rca7 

the  ground  of  the  plea  is  the  incapacity  of  an  alien  to  take,  Oi  a:  lead  to  hold,  that  which  is  the  objedl 
of  the  fuit.] 

[The  pendency  of  a  prior  a£lion  may  be  pleaded  either  in  bar,  Combe  r. 
or  in  abatement ;  though  it  is  faid  in  the  cafe  of  Baines  v.  Black-  |^"' ^   ""** 
bourne  {l?)  to  be  pleadable  only  in  bar.  j  (i)  Sayer'i 

Rep.  216. 

In  an  aiSlion  of  debt  on  a  judgm.ent  obtained,  the  defendant  Canh.  136, 
cannot  plead  a  writ  of  error  brought  and  pending,  either  in  bar   ,  j^^Vj^^^ 
or  in  abatement ;  but  in  {c)  one  place  it  is  faid,  it  may  be  pleaded  (^&  ^i^, 
in  abatement,  thoujrh  not  in  bar  *.  10  Mod.  17, 

<>  Ld.  Raym. 

47.]     *  But  the  Court,  on  motion,  will  ftay  proccsJinji. 

A  man 
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JO  Mod.  A  man  may  plead  in  bar  or  abatement  to  ^fci.fa.  as  well  as  td 

''*•  other  adlions. 

6  Mod.  105.       In  replevin,  if  the  defendant  will  take  advantage  of  a  variance 

JTIi^tc/itL  ^"  '^^  place  where  the  taking  is  laid,  from  that  in  which  it  really 

murt  be  was,  he  muft  plead  it  in  abatement. 

pleaded  in 

abatement,  and  cannot  be  pleaded  in  bar.  Salk.  3.  pi.  8.  zLd.  Raym.  1016.  Carth.  244.  SJiow.  98. 
[But  in  Barnes,  353.  it  is  faid  that  it  is  confidered  as  a  plea  in  bar,  and  not  in  abatement,  it  not  being 
neceflary  to  file  any  affidavit  with  it,  or  to  plead  it  within  four  days  after  the  delivery  of  the  declaration.] 

Comb.  483.       In  debt  on  a  bond  the  defendant  pleads  the  condition  for  the 

^^"/'ii^'       payment  of  three  feveral  fums  at  three  feveral  days,  and  that  he 

Ld.  Raym.    hath  paid  two  of  them  at  the  days  limited,  and  the  third  is  not 

345*  yet  come,  and  concludes  in  abatement  -,  and  it  was  argued,  that  this 

ought  to  be  pleaded  in  bar,  and  not  in  abatement ;  for  in  every 

plea  in  abatement  the  defendant  ought  to  {hew  the  plaintiff  how 

to  bring  a  better  writ,  and  here  he  fhews  that  he  ought  to  have 

none  at  all,  the  day  of  payment  of  the  third  fum  not  being  yet 

come ;  as  in  an  action  for  an  attorney's  fees,   if  the  defendant 

pleads  that  the  plaintiff  delivered  no  bill  of  them  to  him,  he  ought 

to  conclude  in  bar  ;  and  of  this  opinion  were  the  Court. 

Comb.  375.       The  plaintiff  in  bar  to  an  avowry  pleaded  a  diftrefs  for  the  fame 

l.^j'i        duty  in   other  lands  chargeable  :    and  Ho/i  faid  the  plea  was 

naught  -,    for  it  fhould  have  been  pleaded  in  abatement  of  the 

avowry,  that  a  former  replevin  was  depending  (if  the  truth  was 

fo},  or  if  determined,  then  levied  by  diftrefs,  ^  i^nt  riens  arere* 

(O)     Dilatory  Pleas,  how  reftrained. 

A  S  thefe  pleas  enter  not  into  the  merits  of  the  caufe,  but  merely 

"^^  tend  to  delay,  the  following  reftridlions  have  been  laid  upon 

them. 

[(-<)  Anaf-       By  the  ftatute  4  &  5  Ann.  c.  16.  for  amendment  of  the  law, 

iidavit  re-      ^^  dilatory  plea  is  to  be  received,  unlefs  on  oath,  {a)  or  probable 

cuired  to  a  rni^  '   \    J  i 

p.ca  in         cauic  thcwn  to  the  Court. 

abatement  that  the  writ  was  never  returned,  though  in  giving  oyer  plaintiff  had  not  fet  it  out.  Sherman 
▼.  Alverez,  i  Str.  (n,i),  Ld.  Raym.  14.09.  S,  C.  So  to  a  dilatory  plea  in  the  Crown  Office  to  an  in- 
dlfl.mcnt.  Rex  V.  Grainger,  3  Burr.  1617.  but  not  if  pleaded  at  bar.  Foft,  16.  Want  of  addition 
requires  none.  Pr.  R.  5.  Affidavit  to  the  truth  of  it  by  the  attorney  fufficient.  Lumley  v.  Fofter, 
Earne:,  344.  Where  the  affidavit  and  plea  were  wrong  entitled,  the  plea  was  fet  afide.  Clixby  v. 
Dines,  Barnes,  348.  So  where  the  affidavit  to  an  information  in  the  Crown-Office  was  without  any 
title.  Rex  v.  Jones,  2  Str.  iioi.  The  affidavit  m;ift  be  pofitivc  as  to  the  truth  of  every  maticr  ot  faft 
contained  in  t.he  plea:  it  muft  le;ive  notiiing  to  be  colle(flcd  by  inference  ;  tor  per  Deimif>nJ.  the 
woids  p> -habit  <v:/,'.'-  in  the  ftatute  only  extend  to  a  m.itter  of  record,  or  to  fome  other  collateral  matter, 
as  to  the  truth  of  which  tlicie  c.",nnot  be  a  pofuive  affidavit.  I'carce  v.  Davis.  Say.  Rep.  295.  For  the 
form  of  the  affidavic,  fee  Lill.  Entr.] 

Hctiy,  T26.  J^Tq  plea  in  r.batement  Hiall  be'receivcd  after  a  refpondeat  otijler^ 
TBui  it  w-as    ^^^^  "^^'^X  would  he  pleaded  /'//  infinitum. 

formerly  holdcn  that  more  di  atjries  than  one  might  be  pleaded.  Thel.  D.  163.  a.  p.  6.  Bradl.  4C0.  b. 
Finch.  L.  363.] 

Ve'v.  H2.        They  are  to  be  pleaded  before  imparlance. 

Lu:w.  24.    I  Str.  52c.' 

Caf.  Tern.         {"Thev  Cannot  be  pleaded  at  the  fame  time  with  a  plea  in  bar.] 
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Wlien  iflue  is  ioined  on  them,  if  found  againft  the  defendant,  *  Show.  42. 
It  fliall  be  preremptory.  ^  ' 

Nothing  {hall  be  pleaded  in  abatement  of  z  fcire  facias  upon  a  Salk.z.p-s. 
judgment  that  was  pleadable  in  the  original  action  ;  for  it  would 
be  unreafonable  that  the  defendant  (hould  difable  the  plaintiff  from 
having  his  execution,  after  he  has  admitted  him  able  to  have  his 
udgment. 

Though  a  plea  in  bar,  being  certain  to  a  common  intent,  is  Cro.jac.Si. 
good  ;  yet  every  dilatory  plea  muft:  be  certain  to  every  intent.  iSc.""    *^* 

[A  dilatory  plea  muft  be  pleaded  within  four  days  (the  firft  and  Imp.  K.  B. 
laft  both  inclufive)  {a)  after  the  declaration  is  delivered,  if  it  be  -39'  ^-  ^• 
in  term  time  ;  but  if  in  vacation,  or  within  lefs  than  four  days  (a)  Jennings 
from  the  end  of  the  term,  it  may  be  pleaded  (there  being  a  fpecial  v.  Webb,  i 
imparlance)  within  the  firft  four  days  inclufive  of  the  next  term,  J^s^^^\l' 
as  of  the  preceding  term  ;  and  within  that  time  it  muft  htfiled^  (for  v.  Lafceiies, 
it  is  not  fufficient  that  it  be  delivered  only,)  whether  a  rule  to  plead  4TermRep. 
be  given  or  not  [b).     Sunday  is  reckoned  as  one  of  the  four  days,  'iV'^^^  ^ 
though  it  happen  to  be  the  laft,  in  which  cafe  the  plea  muft  be  v.  Payne, 
filed  on  the  Saturday  (c).  ibid.  689. 

^    ^   '  (<-)  Harbord 

V.  Perigal,  5  Term  Rep.  210.  but  contra  Lee  v.  Carlton,  3  Term  Rep.  64^. 

It  is  inadmifiible  after  the  rule  for  pleading  is  expired,  {d)  or  Humphreys 
after  forfeiture  of  a  bail-bond.  B^^^^^^  ^.^^   (^d)  z'slk!^^. 

It  is  not  an  iffuable  plea  within  an  order  for  time  to  plead  upon  Kiiwick  v. 

,.  --      1  Maidman, 

the  uiual  terms.  ,  gurr,  59. 

But  whilft  a  too  eafy  admiflTion  of  thefe  pleas  is  thus  anxioufly  Wilkes  v. 
guarded  againft,  the  Court  on  the  other  hand  are  bound  ex  debito  ?^^'  °5vv-1c 
juflitia,  to  compel  the  plaintiff  to  entitle  his  declaration  of  the  ^^5/ " 
true  day  on  which  it  was  filed,  in  order  to  give  the  defendant  an 
opportunity  to  avail  himfelf  of  them.] 

(P)     Of  the  Manner  of  pleading  in  Abatement,  and 
the  Proceedings  and  Judgment  on  fuch  Plea. 

'TpHE  defendant  cannot  plead  two  outlawries,  or  two  excommu-  Carth.  8, 9. 
■■•     nications  in  abatement,  duplicity  being  a  fault  in  abatement 
as  well  as  in  bar. 

In  pleas  of  abatement  which  relate  to  the  perfon,    there  is  no  Salk.  4. 

neceffity  of  laying  a  venue,  for  all  fuch  pleas  are  to  be  tried  where  ^Tu^^}' 

the  a£lion  is  laid.  125.  195. 

If  a  defendant  plead  matter  in  abatement  and  conclude  in  bar,  2  Roll.  Rep. 

tliis  fliall  be  efteemcd  a  plea  in  bar,  and  the  Court  will  give  final  ^■** 

judgment  thereupon  ;  becaufe  by  pleading  to  the  a<Slion  the  writ  Mod.  214. 

is  admitted  to  be  good,  and  he  puts  the  whole  matter  upon  his  2  Saund. 

P'^"^     •  *  In  the  cafe 

o{  j\^cdi"a  and  Stcj^lton,  I  Ld.  Raym.  ^93.  Hclt  faiJ,  that  if  a  man  picad  matter  which  goes  in  bar, 
but  I cfin  and  con  lude  his  plea  in  abatement,  it  will  be  a  plea  in  nbatement  ;  for  it  is  ihe  hejjinning  and 
conciiilijn  that  nrijke  the  pica.  See  I  Sid.  189,  19c.  But  if  he  begin  in  bar,  though  he  conclude  in 
sbitemcMt,  or  coiicl^dc  in  bar,  though  he  begin  in  abatcmint,  it  will  be  a  piea  in  bar  Vtde  alfo  i  Ld. 
haym.  6"- 4. 

So 
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6  Mod.  103.  So  IF  a  man  plead  in  bar,  and  conclude  in  abatement,  this  fhall 

Lutw.  34.  ije  efteemed  a  plea  in  bar  j  becaufe  he  could  have  no  writ,  if  he 

ioH.  7. 11.  could  have  no  adiion ;  and  where  there  could  be  no  adion,  the 

•  Sec  infra,  difputc  about  the  writ  would  be  infignificant  *. 

Mod.  214.  A  plea  in  abatement  may  be  good,  though  it  contains  matter  in 

joH.  7.  II.  bar  J  but  this  is  to  be  underftood  of  fuch  pleas  as  may  be  pleaded 

either  in  difability  or  in  bar  j  as  alienage,  outlawry,  ^c. 

Salk.  177.  If  a  matter,  which  may  be  pleaded  either  in  abatement  or  bar, 

Car^.  i"?'.  ^'^  pleaded  in  abatement  only,  if  the  plaintiff  reply  or  demur  in 

Salk.  2i«.  bar,  this  will  be  a  difcontinuance  [a) ;  becaufe  the  plaintiff  does  not 

Gilb.  Hid.  maintain  his  writ,  and  the  defendant  may  have  other  matter  in 

See2Vcn^.  ^^^>  °^  which  he  would  hereby  be  excluded. 
179.     (a)  Eut  itisaided  by  verdidt.  Salk.  aiS.  [So  the  Court  will  give  Icare  to  amend.  1  Wilf.  302.] 

Vent.  136.  But  if  the  defendant  begin  fuch  plea  in  bar,  and  conclude  in 
Lutw.  36.  abatement,  or  plead  in  abatement,  and  conclude  in  bar,  there  the 
r  {^  S-  If  pl^i^^tiff  may  reply  or  demur  to  it,  either  as  a  plea  in  abatement 
in  this  cafe  or  in  bar  •,  and  if  he  demur,  or  plead  to  it  as  a  plea  in  bar,  then 
the  plea  be  j.|^g  judgment  is  final  (b)  ;  for  he  has  clofed  with  the  defendant  to 
fea'^and*^'     P'^^  ^^^  V^^'^  ^^  ^^^  judgment  of  the  Court,  as  a  bar  to  the  adtion. 

then,  though  the  plaintiff  have  difcontinued,  he  is  entitled  to  jud^jmcnt  of  irpondeat  cujler.  Bonner  v. 
Hall,  Ld.  Raym.  339.     Lug  v.  Godwin,  Ibid.  393.     Maiihal  v.  Charleton,  i  Barnard.  K.  B.  468.  j 

3  Lev.  120.  But  if  he  demur,  or  reply  in  abatement,  as  he  may,  then  the 
rTi,°f'  ^°f  *  judgi^s^t  is  quod  defendens  refpondeat  oujler ;  for  then  only  the  writ 
do  not  war-  is  put  in  judgment  before  the  Court ;  and  the  plaintiff,  by  putting 
rant  the  the  Writ  in  judgment  only  to  the  Court,  has  waved  the  benefit  of 
doftiine  m  puj-j-ing  that  matter  in  judgment  to  the  Court  as  a  plea  to  the  ac- 
tion \  and  if  the  judgment  were  not  in  abatement,  it  would  not  be 
purfuant  to  the  defendant's  prayer. 
sMod.  132.  Every  plea  in  abatement  is  cither  to  the  writ  or  count;  if  the 
faid  argil-  ^^^Jq^  ^g  brought  by  original,  then  the  plea  is  petit  judicium  de 
[  (f)  All  hrevi^  and  it  muft  conclude  in  the  fame  words  ;  if  it  is  to  the  de- 
pleas  to  the  claration,  then  it  muft  be  petit  judicium  de  btlla  is"  narrationey  for 
conclude"t;o    ^^^'^'^^  ^nd /wrra/w  arc  tlic  fame  (f). 

the  cognizance  of  the  Court,  praying  "  judgment  whether  the  Court  will  hare  further  cognizance  of 
the  fuit  :"  pleas  to  the  difability  conclude  tj  the  perfon,  by  praying  *'  judgment  if  the  faid  A.,  the 
plaintiff,  ought  to  be  anfwered  :'"  and  pleas  in  abatement  (when  tiic  fuit  is  by  original),  conclude  to  the 
writ  or  declaration,  by  praying  '"judgment  of  the  writ  or  dechraijon,  and  that  the  fame  may  be 
quafhed,"  cajjctur,  made  void,  or  abated;  but  if  theadlion  be  by  bill,  the  pita  muft  pray  <«  judgment 
of  the  bill,"  and  not  of  the  declaration,  the  bill  being  here  the  original,  and  the  declaration  only  a  ctipy 
of  the  bill.     3  Bl.  Comm.  303.] 

joMod.ii2.       It  is  faid  to  be  the  conclufion  of  a  plea,  and  not  the  matter  of 

rwTAftera  '^'^>  ^^^^  makes  a  plea  in  abatement ;  fo  that  fhould  a  man  plead  a 

plea  that  plea  that  for  the  matter  of  it  might  have  been  pleaded  in  bar, 

another  and  conclude  petit  quod  breve  cajfetur^  it  would  be  but  a  plea  in 

aco-defend-  abatement,  and  the  judgment  would  be  no  other  than  a  refpondeat 

ant,  con-  ouJlcr  ;  fo  vice  verfa  a  {d)  plea  in  abatement,   pleaded  in  form  of  a 

eluding  fi  plea  in  bar,  would  be  a  plea  in  bar,  though  an  ill  one. 

verfus  eum  Jolummcdo,  there  fhall  be  only  z  reJi>ondiat  oujler.     i  Ventr.  135.] 

6  Mod.  236.  If  a  dilatory  plea  be  pleaded,  and  the  plaintiff  take  iffiie  upon 
fcrHQ\t.      jj^  j^e  jYiay  conclude  with  2i  petit  judicium  b*  dmnna^  bacr.ife  there 

6nai 
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final  judgment  fhall  be  ;  but  if  a  dilatory  plea  be  pleaded,  which 
the  plui]itifi  does  not  deny,  but  confefs  and  avoid,  he;  muft  con- 
clude in  maintci);.nce  of  his  writ ;  as  if  ihe  cltfendant  plead  an 
attainder  in  difability  of  the  plaintiff,  and  he  plead  a  pardon,  he 
inufl  not  conclude  with  ■a.  petit  judicium  (5*  [a)  damnoj  but  in  main-  (a)  3  Mod. 
tenance  ofliis  writ."  ^^'*  ^•^• 

If  there  are  four  defendants,  and  after  feveral  continuances  tliree  3  Lc?.  129. 
of  them  plead  the  death  of  one  of  them  in  abatement,  -y/z.  petunt 
judicium  de  breve-  et  quod  breve  i/Iud  caJJ'etur  ;   this  is  ill  in  its  con- 
clufion,  and  fhould  have  ht&n  petutit  judicium  ft  curia  ulterius  procc- 
dere  velit. 

If  the  defendant  demur  in  abntement^  the  Court  will  give  final  Salk.  120. 
judgment,  becaufe  there  can  be  no  demurrer  in  abatement ;  for  if  g'.?-j 
the  matter  of  abatement  be  dehors^  it  muO:  be  pleaded  \  if  intrin-  ,q8.   [\x>.  ' 
lick,  the  Court  will  take  notice  of  it  themfelves.  v/imbifh  t. 

WiUough- 
by,  HI.  Comm.  73.  there  is  an  inf^ance  of  a  dcmvirrer  in  ah  ate  men  t  of  a  writ  for  an  infufiiclency  appear- 
ing on  it,  which  aathoriry  is  countenanced  by  Theol.  Dig.  1.  15.  c.  9.  f.  1.  Dy.  341.  Lutw.  1644. 
This  preccJsnt  from  PlcwJen  was  cited  by  Eyre  J.  wl;en  the  judgment  in  the  text  was  given.  The  judg- 
ment upon  the  demurrer,  if  againft  the  defendant,  will  be  fi.^al.  3  Lev.  222.]  But  a  demurrer  in 
tbatemtr.t  to  an  indiftment  for  a  capital  offence,  or  appeal  of  death,  (hall  not  conclude  the  party,  but 
he  fhall  have  leave  to  anfwer  over  to  the  ofteace.     2  Hawk.  P.  C.  334. 

If  there  be  two  defendants,  and  they  plead  two  feveral  pleas  in  Hob.  250. 
abatement y  and  there  be  ifTue  to  one,  and  demurrer  to  the  other, 
if  the  iflue  be  found  for  the  defendant,  the  Court  will  not  pro- 
ceed on  the  demurrer,  <^fic  vice  verfd ;  for  in  both  cafes  the  writ 
being  once  abated,  it  would  be  unneceffary  to  judge  whether  it 
cught  to  abate  on  the  other's  plea. 

Where  the  matter  of  abatement  appears  on  the  face  of  the  re-  Mocvr,  30. 
cord,  the  plea  (hould  begin  and  end  with  z  petit  judicium  de  brev? ;  ^w*^,"^^^^ 
but  where  the  matter  is  d^horsy  the  defendant  fliould  only,  end  his  \^, 
plea  with  a  petit  judicium,  Salk.  298. 

On  a  plea  in  abatement,  no  advantage  can  be  taken  of  the  errors  Salk.  21a. 
in  the  declaration  {b)  \  as  nothing  but  the  writ  is  then  in  queftion,  Lutw.isgz. 
for  nothing  elfe  is  pleaded  to.  {b)  'Zailt' 

feems  it  may,  if  the  matter  of  the  plea  in  abatement  be  pleadable  in  bar.     Lutw.  1604. 

If  on  a  plea  in  abatement,  a  refpondeat  oujler  is  awarded,  and  af-  Carth.  447. 
tcrwards  the  defendant  pleads  in  chief,  and  there  is  a  verdi«St  for  ^°^^  Raym. 
the  plaintiff,  yet  if  the  plea  in  abatement  does  not  appear  to  have  5  Mod.  399. 
been  entered  on  the  ti'ift  prius  record,  judgment  will  be  arrefted  ;  Carth.  499. 
for  It  being  entered  on  the  plea-roll,  (which  was  in  court,)  it  muft  be 
mentioned  in  the  nifi  prius  roll,  otherwife  it  does  not  appear  that 
it  was  a  verdidl  in  the  fame  caufe. 

The  judgment  for  the  defendant  on  a  plea  in  abatement  is  quod  Yelv.  112. 
breve  or  narratio  cajfetur,  and  for  the  plaintiff,  a  refpondeat  cujier  ;  ^  ^^'^^-  42. 
but  if  iflue  be  joined  on  a  plea  in  abatement,  and  it  be  found  for  Carth.^i"-8. 
theplaintiff,  it  fhall  be  peremptory  (^)againft  the  defendant;  and  the  iWiif.  302. 
judgment  (hall  be  quod  recuperet,  becaufe  the  defendant  choofing  [hctlit""^*^ 
to  put  the  whole  weight  of  his  caufe  on  this  ifTue,  v»-hen  he  might  demandant, 
have  had  a  plea  in  chief,  it  is  an  admifTion  that  he  had  no  other  who  joins 
defence  (d).  1^^'  ^  ^° 

^    '  infant. 

I  L:v.  16 J,  But  no:  fo  on  Indiilmcntt  for  capital  offences.  sHa»k.  P.  C.  334.     [(^}  In  an  adion 

thu 
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that  founds  In  damages,  the  jury  who  try  this  iffue  niuft  afTefs  the  damages  :  their  omiiTion  to  do  (^ 
cannot  be  fupplitd  by  a  writ  of  inquiry,  but  a  venire/acias  dc  novo  muft  be  awarded.  £ichorn  v.  Le 
Maicre,  z  Wilf.  368.] 

Thcoi.  Dig.  [But  on  a  demurrer  to  a  plea  in  abatement,  the  jutigment  ag^alnfl: 
f  '^*  ^l"  *^^^  defendant  fhall  only  be  to  anfiuer  over^  becaufe,  though  iflues 
163.'        '  in  facl  are  within  the  conufance  of  the  party,  iflues  in  law  are 

not. 
Puttv.  And  the  fame  judgment  (hall  be  given,  though  the  defendant 

Nofworthy,   joi^  i^  demurrer  to  it,  as  to  a  plea  in  bar,  becaufe  the  fault  origi- 
Blt'fee '^^'  "^tes  with  the  plaintifF. 
Lutw.  197.   1643.  1665.     But  fee  abjve,  whether  this  be  not  a  difcontinuance  ? 

Oftorne  v.  In  a  plea  in  abatement  in  C.  P.  the  plaintifF  may  enter  a  ml  ca- 
Ha-dock,      .  ;^^  .^^  breve,  without  leave  of  the  Court.! 

Barnes, 257.  r        r  ^  -i 

Saik.  4.  Where  upon  a  refpomlent  oujier  the  defendant  pleads  the  general 

P*  "•  iffue,  the  plaintiff  (hall  fign  judgment,  if  the  defendant's  attor- 

ney on  delivering  back  a  copy  of  the  iflue  will  not  pay  for  it :  and 
it  feems  that  the  old  courfe  was  to  deliver  in  a  copy  of  the  whole 
record,  viz.  the  declaration,  plea  in  abatement,  &c.  and  iflue ;  but 
the  Court  made  a  rule  that  for  the  future  a  copy  of  the  declaration 
and  iflue  fliould  only  be  paid  for. 
Salk.  7.  Upon  a  rcfpcndeat  oujier y  no  notice  need  be  given  of  it,  for  the 

p-  iS.  defendant  is  fuppofed  to  be  attending  his  caufe  in  the  paper  to 

maintain  his  plea. 


(Q^)     Of  the  Writ  by  Journles  Accompts. 

Spencer's      ["TTTHEN  an  abatement  of  a  fuit  happens  without  any  fault, 
caie,  6  Co.        VV    in-iputable  to  the  plaintiff,  he  is  permitted  to  fue  out  a  frefh 
writ  by  journies  accompts  j  which  is  qiinfi  a  continuance  of  the 
firll  writ,  and  placcth  him  in  the  fituation  in  which  he  would 
be  fuppofing  that  he  were  ilill  proceeding  on  that  writ  ;  for  the 
defendant  can  avail  himfejf  of  no  matter  which  arifeth  fubfequent 
to  the  time  of  the  firft  writ,  and  could  not  have  been  pleaded 
to  it. 
6  Co.  II.  a.       But  this  fecond  writ  is  not  fuable  at  any  diftance  of  time  after 
c^^'car^^    the  abatement  of  the  firft,  but  muft  be  profecuted  per  dietas  com- 
»J4.      *      putatas,  that  is,  recently,    as  foon  after   as  rcafonably  may  be. 
What  is  a  reafonable  time  is  a  matter  in  the  difcretion  of  the 
Court. 
6  Co.  ic.  b.        This  writ  being  in  a  manner  a  continuance  of  the  firft,  muft  of 
Lutw.  296.    courfe  be  brought  in  the  fame  court,  and  for  the  fame  matter. 
.  ^'  '  ^^^"  It  ought  regularly  too  to  be  between  the  fame  parties  ;  but  it  mqy 
be  fued  by  another  perfon  than  the  original  plaintiff,  if  there  be  a 
privity  between  them  ;  as  if  the  original  plaintiff"  be  executor  until 
his  fon  come  of  age,  the  fon  upon  coming  of  age  may  take  out 
this  writ,  but  not  ioy  if  he  be  admlniftrator  durante  m'uiore  atate 
of  the  fon  •,  for  in  that  cafe,  as  they  derive  their  titles  from  differ- 
ent perfons,  the  one  from  the  ordinary,  the  other  from  the  tefta- 
tor,  there  can  be  no  privity. 

'  If 


If  the  plaintiff  in  qtdare  impedit  die  pending  the  writ,  and  af-  Br.  Joum. 
ter  the  fix  months  have  elapfed,  his  executors  are  not  entitled  to  ^'i^^}' 
this  writ.  ^  160. 

A  judicial  writ  (hall  never  be  by  journiea  accompts,  becaufe  it  6  Co.  10.9 
never  abates  for  want  of  form.] 


:accompt» 


THE  proceedings  in  this  action  being  difficult,  dilatory,  and  Salk.  9. 
expenfive  («),  it  is  now  feldom  ufed,  efpecially  if  the  party  ch.'caf.^' 
have  other  remedy,  as  debt,  covenant,  cafe,   or  if  the  demand  249.  ve  n. 
be  of  confequence,  and  the  matter  of  an  intricate  nature  ;  for  in  ^^3-  47c- 
fuch  cafe  it  is  more  advifable  to  refort  to  a  court  of  equity,  where  ^^.^qJ' 
matters  of  accompt  are  more  commodioufly  adjufled,  and  deter-  Abr.  10. 
mined  more  advantageoufly  for  both  parties  ;  the  plaintiff  being  [  («)  From 
entitled  to  a  difcovery  of  books,  papers,  and  the  defendant's  oath ;  mem^made 
and  on  the  other  hand,  the  defendant  being  allowed  to  difcount  oFthisac- 
the  fums  paid  or  expended  by  him  ;  to  difcharge  himfelf  of  fums  fon  in  the 
under  forty  (hillings  by  his  own  oath  ;  and  if  by  anfwer  or  other  f^gy  v.SaunI 
writing  he  charges  himfelf,  by  the  fame  to  difcharge  himfelf,  ders,  3VViif. 
which  will  be  good,  if  there  be  no  other  evidence  :  farther,  all  94-  'ts  pro- 
reafonable  allowances  are  made  to  him  ;  and  if,  after  the  accompt  feeni"not  to 
is  ftated,  any  thing  be  due  to  him  upon  the  balance,  he  is  entitled  deferve  the 
to  a  decree  in  his  favour.  charader 

here  givea 
•f  them.     A  matter  which  had  b'en  fruitlefsly  depending  in  Chancery  upwards  of  twel%e  years,  was 
thorougly  examined,  and  finally  determined  in  this  form  of  aftion  in  the  courfe  of  two  years.  J 

We  ftiall  therefore,  under  this  head,  but  briefly  confider, 

(A)  Againft  whom,  either  by  the  Common  Law, 
or  by  Statute,  this  Adion  lies. 

(B)  Of  the  Maimer  of  bringing  Accompt,  with  re- 
fped  to  the  Perfons  againft  whom  it  is  brought ; 
and  herein  of  charging  one  as  Receiver  when 
Bailiff,  ^  vice  verfa. 

(C)  The  Nature  of  the  Demands  for  which  it  may 
be  brought. 

(D)  In  what  Cafes  this  is  the  proper  Adlon,  or  fome 
other  may  be  brought. 

(E)  What  fliall  be  a  good  Bar  to  this  Adion. 

(F)Of 
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(F)  Of  the  Auditors,  and  what  fhall  be  a  good  DiA 

charge  before  them. 

(G)  Of  the  Judgment,  and  fubfequent  Proceedings. 


(A)     Agairift  whom,  either  by  the  Common  Law, 
or  by  Statute,  this  Adion  lies. 

«H.  4-.  Ti.  "nY  the  common  law,  accompt  lay  only  againft  a  guardian  in  fo- 

b.  Co.  Litt.  Lj  j,^g^  ^^^^  bailiff,  or  receiver,  or  by  one  in  favour  of  trade  and 

b.  F.  N.  B  commerce,   naming  himfelf  merchant,   againit    another,    naming 

J 17-  E.  him  merchant,  and  fur  the  executors  of  a  merchant ;  for  between 

i/co  fo\'  ^^^^^"^  tliere  was  fuch  a  privity,  that  the  law  prefumed  them  conu- 

2  R.  Abr.  fant  of  each  other's  dilburfements,  receipts,  and  acquittances  [b), 

l6i  [{a)The.  '  '  ■         ' 

ftatuteof  Mailcbridj^e,  5a  H.  3.  cap.  17.  is  ufual'y  recited  in  the  writ,  as  if  the  writ  were  warranted  by 
that  ft.tute  only.  Mayn.  487.  F.N.  B.  1 18.  A.  but  accorr.pt  lay  againft  the  gua^-dian  in  focage  at 
commcn  law,  and  the  itatute  was  merely  in  affirmance  or  declarar.o.'i  of  it.  Co.  Litt.  89.  Cro.  Car, 
Z29.  (/))  By  the  prerogative  peifons  could  be  charged  as  accomptants,  notwithftanding  a  want  of  pri- 
vity.    11  Co.  80.  2  Roll.  Abr.  161.] 

I  Leon.  219.  The  ftatute  of  13  Edw.  i.  cap.  23.  gives  an  aflion  of  accompt  to- 

b.°  (c)'Be-  executors  ;  the  25  Edw.  3.  11.  5.  cap.  5.  to  executors  of  executors  ; 

fore  this  laft  the   3iEdw.  3.  c.  II.   to  adminiftrators  ;  and  by  the  ftatute   of 

ftatute,  if  4Ann.c.  i6.  feft.  27.  (r)  aftions  of  accompt  may  be  brought 

nant°ort^e-  ^g^inft  the  executors  and  adminiftrators  of  every  guardian,  bailiff, 

nantincom-  and  receiver,  and  by  one  jointenant,  tenant  in  common,  his  exe- 

"*^"'/^ii  cutors  and  adminiftrators,  againft  the  other  as  bailiff  (</)  for  receiving 

the  profits,  more  than  his  fhare,  and  againft  his  executors  and  adminiftrators. 

the  ocher  could  not  have  this  adlion,  unlefs  he  aftually  appointed  him  bailiff  or  receiver.  Co.  Litt. 
172.  a.  186.  a.  200.  b.  So  if  there  had  been  two  executors,  and  one  had  received  ail  the  debts  of  th« 
teftatorj  for  between  thefe  there  was  not  fuch  a  privity  as  the  law  required.  Br.  tit.  Accompt,  58. 
39  E.  3.  28.  [But  if  two  guardians  were  in  common,  and  one  took  the  entire  profits  to  his  own  ufe, 
accompt  lay,  and  the  count  was  to  be  igainft  him  as  receiver  to  their  common  ufe.  So  of  co-partners  ; 
but  not  fo  of  tenants  in  to.nmon,  for  they  might  have  an  aflife.  F.  N.  B.  118.  J.  One  joint  leflee  for 
jears  might  have  accompt  againtl  the  ctiier,  if  he  took  the  ifTues  and  profits  to  his  own  ufe  ;  for  he 
would  otherwife  be  without  remedy,  as  he  could  not  bring  an  aflize.  39  E.  3.  27.  b>  {d)  But  not  ag 
receiver.     Com.  Rep.  zyz.'j 

Rol.  Abr.  Though  an  infant  may  be  an  executor,  or  may  be  charged  in 

f'n  B  118  ^''ov^'')  being  a  tort ;  yet  if  he  be  made  fa£lor,  bailiff  or  receiver, 
CaLit.172!  he  iliall  not  be  accountable  for  what  he  does  during  his  infancy, 
S.  P.  Abr.  either  in  law  or  equity,  for  the  fame  reafon  that  other  a£ts  of  his 
Ca.  Fq.  6.    jjjj^j  j,jj^  j^^j. .  ti^gi-gfore  wlien  fuch  a  one  is  appointed  fador,  his 

friends  (liould  give  fecurity  for  his  accounting. 
F.N.B.119.B.     If  I  make  J.  S.  my  bailif}"  or  receiver,  and  he  make  a  deputy,  I 
[Vid°e"*i  ^''  "^^^  ^^^'^  accompt  againft  the  bailiff  or  receiver  himfelf,  and  not 
Vern.  2c3.    againft  the  deputy,  for  the  receipt  of  the  deputy  was  to  the  ufe  of 
Potts  V.        iiis  mafter. 

Potts,  where 

in  Chancery,  on  exceptions  to  a  mailer's  report,  it  was  hoWen  fufficient  for  a  fervant  or  apprentice,  I^ 
anfwer  to  a  bill  for  am  account,  to  fay  in  general,  that  whatever  he  received  was  by  him  received,  and 
bid  owt  tgi'in  by  his  mafler'*  order*.     But  he  muft  difclofe  this  matter  in  his  anf^cr,  Vern.  136.     But 

wbWf 


where  On  a  I'lU  for  an  account,  and  difcovery  of  money  received  by  defendant  on  t!i*  behalf  of  one  who 
became  a  bankrupt,  he  pleaded  that  he  leceivcd  it  only  as  a  nr.snial  fervant  to  the  bankrupt,  and  had  ac-» 
counted  for  it  to  him  already,  and  that  ;he  commiflio.-iers  had  examined  him  on  interrogatories  5  the 
plei  was  over-ruled.  WagftafT  v.  Bedford,  Vern.  95.  zVentr.  358.  S.  C.  Eq.  Cat.  Abr.  6.  p.  5* 
S.C.  cited  with  a  query,  whether  there  were  not  cjrcum(taaces  of  fraud  in  the  cafe,  era  combination 
between  the  bankruji":  and  fervant.] 

An  apprentice  by  the  name  of  an  apprentice,  is  not  chargeable  nCo.  So.  b. 

•_  .-  Though  he 

in  acccmpt.  -^  ^J 

chargeable  for  the  ordinary  receipts  upon  his  mafter's  tride,  yet  upon  collateral  receipts,  which  concern 
not  the  ordinary  trade  of  his  mafter,  he  is  chargeable  a-;  well  ai  another.  3  Leon.  63.  'But  then. he 
muft  be  charged  as  bailiff  or  receiver,  z  Inft.  379,  380.  fChincery  will  decree  an  account  againft 
the  adminillratjr  of  an  .apprentice  employed  as  a  factor.     Eq.  Caf,  Abr.  5.  p.  2.] 

(B)  Of  the  Manner  of  bringing  Accompt,  with  re- 
ipedt  to  the  Perfons  againft  whom  it  is  brought ; 
and  herein  of  charging  one  as  Bailiff  when  Re-* 
ceiver,  Eff  vice  ver/a. 

1 F  the  king  appoints  J.  S.  or  he  of  his  own  head  takes  upon  him-  4  Co.  127. 
■*    felf  the  charge  and  care  of  the  eftate  of  a  lunatic,  he  is  but  in 
nature  of  a  baiUfF,  and  accountable  to  the  lunatic,  his  executors 
or  adminiftrators. 

A  man  fliall  not  be  charged  in  accompt^  as  furveyor,  comptrol-  C0.Lit.17i. 
ler,  apprentice,   reive,  or  heyvvard,  nor  fhall   a  [a)  difTeifor,    or  j^,l-f°'^* 
other  wrong-doer,  be  fo  charged  ;  for  to  maintain  an  adlion  of  ac-  poims  J.  S, 
compty  tliere  mult  be  a  privity  either  in  law  or  by  the  provifion  of  to  receive 
^^^^^ri\cs.  ^  .tdiSfor 

cannot  have  a  writ  of  accompt  againft  J.  S.     3  Lcct.  24.     Dalt.  99.  S.  Pi 

At  common  law,  if  a  man  were  difleifed,  and  his  entry  taken  2  Rol.  Abr. 

away,  he  could  never  recover,  by  any  action,  the  mefne  profits  ^  ^S^- 

but  if  the  diflcifor  made  a  feoffment  in  fee_,  by  the  ftatute  oi  Glcu-  ilLther'he 

cejlery  the  dilleifee  in  an  [b)  alTife  might  have  recovered  damages  could  have 

for  the  mefne  profits,  being  a  continuation  of  the  firft  wronsr.  ^"  ^"^''^"  °^ 

.  ^  trcfpafs, 

feems  to  have  been  much  controver.ed  ;  for  which  v:di  P^oH'sAbf,  554.  n  Co.  51,  Ar.d.  icS. 
Hob.^i.     RolPtRep.  1 01.     Gcdb.^'il,.     T/j^f  tit.  Ejeftmcnt. 

But  the  Chancery  interpofed,  and  at  laft  carried  the  remedy  far-  Chan.  Rep. 
ther  than  had  been  admitted  at  common  law ;  for  though  in  the  V"^  '^9' 
cafe  of  Oiuen  and  Apricey  which  was  adjudged  4  Car.  i.  the  Court  zVern.  724^ 
left  the  plaintiff  to  his  remedy  at  common  law  for  the  recovery  of  the 
mefne  profits,  atid  would  not  afTifl;  by  their  dt;cree  (t);  and  though 
in  the  cafe  of  Eyre  and  Jachfin^   14  Car.  2.  they  refufed  to  alTcfs 
jmy  damages  for  a  trefpafs,  for  that  was  a  matter  determinable  at 
common  law,  and  to  be  afcertained  by  a  jury  (t);  yet  afterwards  they 

[(f)  It  is  generally  true,  that  a  court  of  equity  will  not  decree  an  account  of  mefne  profits  whett  thi 
title  is  merely  legal,  or  the  plaintiff"  is  out  of  pjlTe.Tun.  Ti'ly  v.  Bridges,  Pre.  Ch.  751.  Norton  ▼. 
Freckcr,  t  Atk.  524.  Saver  v.  Pierce,  1  Vez.  232.  But  from  this  rule  muft  be  excepted  all  thofe 
cafes  where  the  plaintiff  is  an  infant,  or  has  iieen  prevented  from  afierting  his  title  by  trulJ,  miftake,  of 
fraud  and  concealment  on  the  part  of  the  defendant.  Duke  of  Folton  ».  Deane,  Pre.  Ch.  516.  Ben- 
nett v.  Whitehead,  2  P.Wms.  643.  Dormer  v.  Fortefcue,  3  Atk.  130.  And  in  fuch  cafes  the 
Court  will  direft  the  account  to  betaken  from  the  time  the  pl>intiti"'s  title  accrued,  unlef'.  fpecial  cir- 
cumltancss  require  that  it  ib;>uld  sommcncc  from  the  time  of  entry,  or  filing  the  bill.     Ibid.j 

Vol.  !♦  D  began 
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beganto  make  tlic  perfon,  wlio  was  the  cUfleifor  of  the  mefne  pro- 
fits, accountant  to  hini  who  had  the  right ;  and  this  was  firil  be- 
gun where  lands  were  fettled  for  the  payment  of  debts  ;  there,  fuch 
trullecs,  and  the  heir  of  the  debtor,  were  accountants  to  the  cre- 
ditors for  whom  the  profits  were  to  be  received  j  and  this  was 
very  clear  and  plain,  becaufe  fuch  perfon  came  in  and  took  the 
Ch.  Caf.  profits  under  the  truft ;  and  this  was  fettled  in  the  cafe  of  G'tlpin 
*  "^^  and  Stiiithf  iZljJ'  i^  Car.  2.  Afterwards  they  came  to  extend 
their  notions  ;  and  the  perfon  that  took  the  mefne  profits  by 
wrong,  was  taken  as  trullee  for,  and  accountant  to,  him  that  had 
2  Ch.  Caf.  the  right ;  and  this  was  fettled  in  the  great  cafe  of  Coventry  and 
M4  '^i--.  ^'*^A  which  was  in  the  years  33,  34,  bJ  35  Car.  2.  and  was  this  : 
2Ch.  Rep.  Sir  Thomas  Thynn  having  treated  with  the  Lord  Keeper  Coventry 
059.  261.  for  a  marriage  between  his  fon  and  Catharine  the  dauglitcr  of  the 
[  {a)  But  Lord  Keeper,  the  faid  Sir  Thomas  covenanted  to  fettle  lands  on  hi* 
'•ivererr  ^°"»  ^"^  '•^^  conveyance  was  defeftive,  becaufe  it  wanted  the 
the  cafe  of  words,  that  he  JJjouldJlaiid J'eizccl :  the  fon  recovered  the  lands  by 
dower  be-  a  decree  in  Chancery,  notwithflanding  the  defe£t  in  the  convey- 
whlch  can  ^nce,  againft  the  heir  at  law  of  Sir  Thomas^  the  father,  and  after- 
be obtained  wards  Came  with  his  bill  for  the  mefne  profits;  and  though  the 
at  law,  if  heir  at  law  was  entitled  to  the  mefne  profits  at  law,  becaufe  the 
of^th"de"^  conveyance  was  defeclive,  and  the  firll  decree,  which  fct  up  the 
maud  be  un-  title  Under  the  fettlement,  had  ordered  no  account  for  the  mefne 
conicienti-  profits,  yet  the  Court,  on  this  bill,  carried  back  the  account  againfl 
^"ud'd"  *^^  ^^^^  ^^  ^^^  ^°''  ^^^  ^^^'^  profits  received  by  him  •,  and  though  it 
«nd  has  in  was  obje£led,  there  was  no  agreement,  nor  any  truft,  that  the 
fuch  cafe  j^gir  fhould  receive  the  profits  for  the  rightful  proprietor,  yet  the 
favour  ofthe  Court  rcfolved  that  he  fliould  account  from  the  original  juftice, 
widow's  re-  which  entitled  the  proprietor  to  feek  an  account  againil  that  perfon 
prefentative,  y,\^Q  j^^^j  taken  the  profits  of  the  land,  which  in  equity  and  juf- 
pcrfonai  re-  ^^'^^  belonged  to  him ;  and  tliough  the  heir  had  the  title  in  law, 
prefentative  yet  fince,  in  equity  and  confcience,  the  eftate  belonged  to  another, 
*f'*h-T'^*  fuch  heir  ought  to  account  with  him  for  the  profits  he  had  made 
an  account'  ^^  what  was  his.  And  from  this  time  equity  began  to  make  all 
of  the  mefne  perfons  account  for  the  mefne  profits  they  had  received,  to  fuch 
the'tJ^nro'f  P^^''"°"S  ^s  ^^^^^  t^i^  equitable  title  :  but  in  a  cafe  where  the 
the  death  of  hufiaand  fold  lands  for  valuable  confideration,  and  the  wife,  after 
thehufband.  his  death,  recovered  her  dov^'er  againlt  the  purchafor,  and  brought 
Curtis^*-  ^^^  ^^'^  ^"'^  Chancery  for  the  meine  profits  from  the  time  of  tlic 
Br.ch!Rep.  death  of  her  hulband  ;  the  Lord  Ch.  Cowper  would  not  relieve  her; 
620.  The  for  he  faid  that  he  could  not  alter  the  law  of  dower,  which  gave 
count^has  ^^  damages  againft  a  purchafor  uniler  the  huft)and  ;  and  he  fa\r 
been  dirca-   HO  teafoii  iu  equity  to  introduce  a  dirlerent  rule  (</). 

ed  in  favour 

of  th-  reprefentative  where  tl;c  widow  ha?  died  before  fhe  had  ertablifh^d  her  ti^'ht  to  dr  wer.  Wakefield 
V.  Child,  cited  in  Fonblanque'i  Notes  on  Eq.  Tr.  p.  147.  WJieicver  a  widow  rel'orts  to  Chancery  fur 
her  iower,  as  it  ffems  fhe  may  now  do  in  all  cafes,  tiie  general  courfc  of  that  court  is  to  give  her  an  ac- 
•ount  from  the  time  her  title  accrued.  The  mefne  profits  a."  there  cuniiJcred,  as,  wliat  they  really 
are,  the  widow's  fubfiftence;,  and  not  in  the  nature  of  vindictive  damages.  2  Br.  Ch.  Rep.  620. 
Dormer  v.  Fortefcue,  3  AtJc.  130,   i.] 

Fonbl.Notcs  [Court3  of  cquitv,  when  reforted  to  for  the  purpofe  of  an  ac- 
©nE^.  Tr.     count  of  mefne  profits,  will  in  many  cafe^  confult  the  principle  of 

\l  conv?- 


convenience  ',  and  therefore  Lord  Hardwich  held  lu  Tonaufcnd  v» 
AJhy  3  Atk.  386.  That  "  though  tlie  party  cluniing  a  fhare  in  the 
•*  New  River  water-works  had  not  eflabhllied  liis  right  at  law,  yet, 
"  as  fuch  right  appeared  to  tlie  Court,  he  ought  to  have  an  ac- 
•*  count  of  the  mefne  profits ;  for  though  {hai'cs  in  water-works 
"  are  a  legal  eftate  and  corporeal  inheritance,  yet  no  one  pro- 
"  prietor  could  receive  the  profits  himfelf ;  but  the  company,  or 
**  their  officers,  are  the  common  hand  to  receive  the  profits  ;  and 
**  that  it  would  be  abfurd  to  fend  the  plaintiffs  to  law,  for  it  would 
**  be  difficult  to  bring  ejeclment  for  a  tliirty-fixth  part,  and  bits  of 
"  land  in  feveral  counties,  and  to  bring  a<Stions  of  trefpafs  againfl 
<'  the  terre-tenants  would  be  very  extraordinary  ;  and  therefore  in 
*'  point  of  remedy  there  could  not  be  a  itronger  cafe  for  an  account 
"  of  mefne  profits." 

In  cafes  of  hardfliip,  as  where  an  heir  at  law  is  difinherited  on  a  Sympfon  t» 
nice  conftruilion  of  words,  tlie  Courts  deem  it  inequitable  to  lend  u  "','?/^''' 
tlieir  affiilance  If  there  is  no  infant  concerned,  and  leave  the  party 
to  his  remedy  at  law  by  entry  and  ejectment. 

Nor  will  they  interpofe  in  favour  of  judgment  creditors  upon  a  Higglns  v. 
bill  to  fet  afide  a  fraudulent  conveyance,  and  decree  an  account  Xo^kBuiid- 
agalnfl:  the  debtor  and  owner  of  the  eftate,  of  rents  and  profits  panv, 
received  pendente  lite  from  the  filing  of  the  bill  ;  nor  in  favour  of  a  Atk.  107. 
a  mortgagee  againfl  a  mortgagor,  left  in  polleffion,  for  any  of 
the  years  back  during  that  poifeffion.     In  the  former  cafe  the 
plaintiffs  have  their  legal  remedy  hy  elegit ;    and  in  the  latter, 
where  interefl  Is  not  regularly  paid,  the  mortgagee  has  a  legal 
remedy  to  get  poflefhon  of  the  eltate,  wliich,  if  he  does  not  avail 
himfelf  of,  it  is  imputable  to  his  own  laches. 

But  where  the-rnortgngce  enters,  and  takes  pofTeffion,  he  Is  fub-  Gould  r. 

ic£t  to  an  account,  being  in  the  nature  of  a  balllfFto  the  mort-  '^^""«:'^» 
•'  '  f  2  Atk.  534, 

gagor. 

The  cafes  decreeing  an  account  of  rents  and  profits  where  the  Fonbl.  149, 
legal  title  is  not  previoufly  cila'oliflied,  proceed  upon  that  rcfpecl, 
which,  in  juflice,  is  due  to  the  intcrefls  of  pevfons,  wlio,  by  in- 
fancy, fraud,  ^r.  have  been  prevented  from  purfuing  their  legal 
right ;  but  it  muft  net  be  Inferred  from  the  extreme  anxiety  of 
courts  of  equity  to  protccl:  fuch  rights,  that  they  will,  at  any  pe- 
riod (rt),  or  under  any  eircumftanees,  acl  upon  fuch  indulgent  dlf- 
pofitlon  ;  for  if  an  infant  neglect:  to  enter  within  fix  years  after  he  Lockey  t. 
comes  of  age,  he  is  as  much  bound  by  the  flatute  of  limitations  p°^  ^^jj 
from  bringing  a  bill  for  an  account  of  mefne  profits,  as  he  Is  from  an  518. 
a(5tion  of  account  at  common  law  ;  or  if  there  be  a  verdicl  at  law  Earl  of 
againfl  the  infant's  title,  courts  of  equity  will  not  direcl  an  account  ^'^p.^'j''^^'* 
of  mefne  profits,  but  will  merely  retain  the  bill,  for  the  purpofe  of  ftjffe^ 
giving  the  infant  an  opportunity  to  eflablifli  his  title  at  law.  iVcm.  295. 

{a)  But  if 
plaintifTh.is  h-en  kept  out  of  r"fi"-''"i''>n  by  fraud,  ^.  Whether  equity  will  not  relieve  at  any  diftance  of 
time,  as  no  length  of  tim-;  will  bar  a  fraud  ?   Cottrell  v.  I'urchale,  Ca.  Tenip.  Taltj^t,  63. 

It  Is  very  feUlom,  even  In  the  mofl  favoured  cafes,  that  interefl  Ferrers  v. 
w  allowed,  in  taking  the  account  of  rents  and  profits.]  Cj^'tcib 

Talb   2,  3.     Robinfon  v.Cummini?,  2  Atk.  405. 

D  2  AbaUiff 


^6  accompt* 

Rol.  Abr.  A  bail! iT  cannot  be  charged  as  receiver,  becaufe  if  he  be  charged 
Vv'  h  "Iff  3s(fl)bailifFupon  lus  account,  he  (hall  have  allowance  of  his  charges 
Js  underi»(>od  and  expcnces,  which  he  is  not  entitled  to  when  he  is  charged  as 
•  fervantthat  a  receiver;  alfo  he  is  not  allowed  in  an  a£lion  brought  agninft 
hat   admi-    j^^^^  ^^  ^  receiver,  to  pltad  that  he  was  before  char;;cd  as  receiver. 

4nd  charge  of  lands,  ro  ■d>,and  clut'eb,  to  nuke  the  bciJ  benefit  for  ihe  owner,  aijaiiilt  whom  an  ac- 
tion of  Jccomyc  ilotli  lie  for  the  prutiti  wiiich  he  hath  raised  or  made,  his  rcafonabie  charges  and  ex- 
pences  dedu<i)cd.  Co.  Lit.  172.  a.  A  receiver  is  one  wlio  rcccivcth  money,  .-"nd  ii  t')  render  an  ac- 
count of  it,  b'.;t  is  not  allowed  .my  clura;cs  or  ex,  e;xes  uut  what  1,  agreed  on  by  the  portie?  ;  and  in  thi« 
•afe  the  plaintiff  is  to  declaic  by  whole  hands  he  received  it.  -o  l^ii.  172.  a.  i' a  bailii!"  i>e  charged 
%s  receiver,  it  fcems  the  beft  way  is  to  plead  it  (juxiaily,  for  1-e  cannot  take  adv.mt.ige  of  it  after  judg- 
ment, <j:,:J  i-.Mtuu:.  zl.ev.  iz6,  Fieem.  578.  Wiiecher  a  perl'on  may  not  in  the  fame  a£lion  be 
charged  as  br.ililV  and  receiver,  <^/<r;.t-,  and  a'/Wt-  1  Rol.  /\br.  1 19.  Cro.  Car.  240.  In  fime  cales  in  an 
action  of  account  againlt  one  as  rccejioi  d<nnrioiuii:,  he  /hall  hjvc  allow.ince  of  his  expcnces,  and  Ibail 
account  for  tlie  profit  he  lectived,  or  might  rctionably  lecc.ve.     Co.  Lit.  172.  a. 


(C)     The  Nature  of  the  Demands  for  which  it  may 
be  brought. 

Bro.  tit.Ac-     *  >I  atlion  of  accompt  lies  not  for  a  thing  certain  ;  as,  if  a  man 
count,  35.      r\  delivers  10/.  to  B.  to  merchaiulize  with,  he  (hall  not  have  ac- 

2.£rown.  76.  .  .  . 

count  of  the  lo/.  but  of  the  profits,  which  are  uncertain. 
Rd.  Abr.  No  a£tion  of  acccmpt  lies  for  rent  veferved  on  a  leafe  ;  fo  if  a 

*'^*  leflee  of  goods  waHie  them,  yet  no  a£lion  of  accompt  lies  againit 

him. 
Rol.  Abr.  If  the  bailee  of  goods  to  bail  over  wafte  tliem,  or  refufe  to  de« 

Ow'    86      ^^^  *^^  them,  Jio  atStion  of  accovipt  lies,  but  an  aclion  of  detinue  or 

trover  and  convcrficn. 
3  Leon.  %\,  If  A.  hath  a  term  for  years  in  a  retflory,  and  tithes  being  fet 
forth  and  fevered  from  the  nine  parts,  B.  without  any  pretence  of 
title,  carries  them  away  and  fells  tliem,  yet  A.  ihall  not  have  a 
writ  of  accompt  againfti?.  for  after  fcvcrance  the  tithes  immediately 
vefted  in  A.  and  the  taking  by  B.  was  merely  wrongful,  and  there- 
fore without  privity. 

/  (D)     In  what  Cafes  this  is  the  proper  Adion,  or 

fome  other  may  be  brought. 


Rol.  Abr. 

116. 

Dyer,  20 


1 F  a  man,  by  obhgation,  acknowledges  that  he  has  received  mo- 
■*■   Titw  ad  proficicmhtm  iff  comptttandum.  the  oblicee  may  either  fuc 

ijg,  the  bond,  or  have  an  action  of  accompt  at  Ins  election. 

Cio.  El.  644. 

Roi.Rep.52.       So  if -^.  acknowledges  by  deed,  that  he  has  received  loo/.  from 

aBuUt.a56.  ig.  to  be  adventured  to  the  Wcjl  Indies ^  and  thence  to  England 
back  again,  and  covenants  to  render  a  true  account  thereof  upon 
his  return,  though  B.  may  have  a  writ  of  covenant  upon  this 
deed,  yet  he  may  alfo  have  a  writ  of  accompt  thereupon  at  his 
election. 

AJfiimpfity  in  which  the  plaintiff  declared,    that  intending  to  go 

beyond  fea,  he  delivered  a  box  full  of  goods  to  the  defendant, 

£  which. 


0ccompt»  2>7 

which  he  promifed  to  dlfpofe  of,  and  to  give  the  plaintiff  an  ac- 
count thereof  at  his  return  ;  the  defendant  pleaded  in  abattmentt 
that  he  was  bailiff  to  the  plaintiff,  to  merchandize  the  faid  goods  ; 
and  that  he  ought  to  bring  an  atlion  of  accompt,  and  not  an  action 
on  the  cafe;  and  upon  demurrer  it  was  adjudged,  that  here  being  Saik.9.  p!.r. 
an  exprefs  promife,  on  which  the  a£lion  is  founded,  ojjhmpfit  \V\[i  -wiiklns  "* 
lie  as  well  as  accjinpt ;  and  that  wherever  one  a£ls  as  bailiff,  he  canh.  89. 
promifes  to  render  an  account.  ^-  •-"•  ^^^'"^ 

it  WA,  helJ, 
that  the  a£lion  would  lie,  by  three  judges  againft  Holt,  who  doubted,  and  who  tolJ  the  plainiilT, 
tha:  when  it  came  to  be  tried,  he  would  no:  fufFer  him  to  give  all  the  account  in  evidence,  or  to 
enter  into  the  puticulars  thereof;  but  that  he  fhould  direct  his  proof  only  as  to  the  damages  which 
he  had  fuftained  for  not  accounting  according  to  the  promife,  for  he  would  not  ravel  into  an  accjunC  in 
fuch  actions.     Comber,  149.   S.  C. 

In  ajfumpf.t  for  money  received  ad  computandutrij  and  verdict  for  Saik.9.  ?'•*• 
the  plaintiff,  it  was  moved  in  arreft  of  judgment,  that  this  atl:ion  l'/'"'^'^''.!"* 

1-  1  1-         L  r        -r  Jo  '  r         •    ,     (-ornvvall. 

did  not  lie,  but  accowpt ;  tor  it  a  man  receives  money  to  a  ipecial  rjVe-show. 
purpofe,  as  to  account,  or  to  merchandize,  it  is  not  to  be  de-  Rep.  301. 
manded  of  the  party  as  a  duty,  till  he  has  negletted  or  refufed  to 
apply  it  according  to  the  truft  under  which  he  received  it  •,  and 
the  declaration  muft  fliew  a  mifapplication  or  a  breach  of  truft  : 
but  it  was  holden,  that  in  this  cafe  the  verdidt  had  aided  the  de- 
claration j  for  it  muft  be  intended  there  was  proof  to  the  jury  that 
the  defendant  refufed  to  account,  or  had  done  fomewhat  elfe  that 
rendered  him  an  abfolute  debtor. 


(E)     What  fhall  be  a  good  Bar  to  this  Adlon, 

"iN  accompt  againft  one  as  bailiff,  it  is  a  good  plea  that  he  was  Rol.  Abr. 

■*•   never  his  bailiff.  '-'• 

In  accompt  againft  a  baiJiff,  it  is  a  good  plea  that  he  was  the  Em.  29. 

plaintiff's  fervant  to  drive  his  plough,  and  keep  his  cattle  for  the  ^^^'  ^^^' 
drawing  of  his  plough,  ahfqiie  hoc  that  he  was  his  bailiff  in  other 
manner,  becaufe  he  is  not  accountable  for  this  occupation. 

[In  accompt  againft  one  as  bailiff,  he  cannot  plead  a  judgment  R.Abr.  tiq. 

againft  him  as  receiver.]  "^'""  '*^* 

It  is  a  good  plea  in  bar  to  an  aftlon  of  accompty  that  the  plain-  Ro'*  -Abr. 

tiff  hath  releafed  to  him  all  adtions.  the^plain- ' 

tiff  had  rekafed  to  him  ail  the  advantage  and  profit  that  he  might  have  by  the  account.     Rol-  Abr.  laj. 

So  it  is  a  good  plea  in  bar,  that  the  plaintiff  and  defendant  fub-  f^"""-  Car. 
mitted  to  the  award  of  J.  S.  who  awarded  that  the  defendant  l^'^^j'^ , , . 
ought  to  be  acquitcd  againft  the  plaintiff. 

So  it  is  a  good  plea  in  bar,  that  after  the  receipt  of  the  fum  of  r'""-  4S' 
which  the  account  is  demanded,  by  the  mediation  of  their  friends,   ^^V.    cut 
it  was  agreed  between  tliem,  that  the  defendant  fhould  make  an  thebdrc^c- 
cbligation  of  100/.  for  the  100/.  received,  and  the  profit  thence  to  ceprance  of 
arife,  which  obligation  of  100/.  he  did  make  and  deliver  accord-  j""  JouJ"j 
ingly  to  the  plaintiff;  for  the  acceptance  of  the  obligation  deftroy^  not  be  fuifi- 
the  duty,  and  the  fum  in  demand  is  thereby  as  ftrongly  releafed  as  ^lent.  v,ie 
by  a  releafe  of  all  adions.  lEuiiii-  lo'j. 

D  3  It 


sS  Hccompt 

Rol.  Abr.  It  15  no  good  plca  in  bar  to  the  adlon,  that  the  defendant  hath 
V'^ulu'^j     made  navment  of  the  money  v/hich  he  liath  receive;!  to  account 

oo  II  tnede-         •ii         111  ir-r-v-         r         1 

fendant         With,  or  that  he  hath  made  latisfattion  fov  the  lame. 

pleads  that  tlie  plaintiff"  has  given  him  an  acquittance  i't-.r  the  fum  received.  Bro.  tit.  Account,  59. 
For  thcfe  picas,  bein.i;  ina'.ters  which  fiiew  that  he  was  once  accouniabie,  arc  only  10  be  made  ule  of  be- 
fore the  auditors,     r.de  Dyer,  22,  i^^.     6  Co.  Ferret's  cal'e.     4.  Leon.  61.     Stile,  353.  410. 

49  E.  3.  10.       [Nonage  Is  a  good  plea  in  bar  of  this  aclion.  So  is  p/rve  cowpufa- 

V^iK^'iT.  ^'^'  and  an  account  before  the  plaintiff  woukl  be  fuihcient.     F/c;if 

l,utw.^58.     compuiavit  and  a  releafe  are  the  only  pleas  which  admit  the  plaintiff 

3Wilf.  iij.  to  be  accountable  that  can  be  pleaded  in  bar  to  tl;e  aclion  ;  and 

thefe  are  allowed,  becaufe  they  are  total  extinctions  or  the  right 

of  aclion.     Tliis  being  a  matter  for  the  Court  to  judge  of,  they 

muff  be  pleaded  fpecially,  and  cannot  be  given  in  evidence  on  ue 

xoiijiie  recelvouf. 

Southcot  V.        jf  x[\t  plaintiff  charc;e  the  defendant  as  receiver  for  a  particular 

Raym.  57.    'i^''^,  he  muit  anlwer  that  time  precifely. 

St.  2ija,  I.  Tlie  defendant  may  plead  the  ftatute  of  limitations  in  this  ac- 
v\d.Y.ntu  ^^°"  »  hut  if  the  plaintiff  reply  that  it  was  an  account  between 
ye.    I'r.       merchants,  the  plea  will  not  avail  him. 

Ch.  518. 

Eul.  Ni.  If  the  defendant  plead  that  he  has  accounted  before  R.  and  ?f ., 

rth'edft!*      evidence  that  he  accounted  b"forc  R.  only,  will  be  fufhcient,  for 
the  accounting  is  "Cixz  fubilauce.  j 

(F)     Of  the  Auditor^,  and  what  fnall  be  a  good  Dlf- 
charge  before  theai. 


..-d.  42.       tN  an  aclion  ol  nccompt  there  are  two  judgments  ;  the  firfl  is  quod 
i^Emils*.        computet^  after  which  the  Court  affigns  auditors,  ufu  illy  two  of 


M.-d. 
Brou'i 
Co.Ent.  46.  ,  ^.  . 

Lutw.  49.     the  officers  of  the  court,  who  are  armed  with  authority  to  convene 


Rail.  ,4.      ^},g  parties  before  them  de  die  m  diem,  at  any  day  or  place  that  they 
Lutw.  50.      ^   ,{  -.Ml  •       I  •       1         I         •         1  1-1 

Of  au(<itors    *"^''  appomt,  till  the  account  is  determined  ;   the  time  by  wnich 


Lutw. 

Ofau(< 

atiyned  by  the  account  is  to  be  ll-ttled,  is  prefixed  by  the  Court;  but  if  the 
th^mn'"  account  be  of  a  long  and  confufed  nature,  the  Court,  on  applica- 
byvimK  of  tion,  will  enlarge  the  time  {a)  If  either  of  the  parties  think  tliey 
the  ftature  do  him  injuftice,  he  may  apply  to  the  Court ;  and  if  the  defendant 
Vide -'^I'nft'  f'*^"^^^  ^"y  article,  or  demurs  to  any  demant!,  it  is  to  be  tried  and 
3S0.  "       *  determined  in  court. 

Brownl.  24.  (Where  tlie  audirors  are  not  ailigned  by  the  Court,  the  remedy  for  not  making  fuch 
allowances  to  the  accouni^nt  as  they  ouglu  to  do,  is  by  writ  of  tx  pai-tc  ta!:s,  which  is  a  cominiinon  to 
the  trcaliirer  and  biions  of  the  Exchequer  to  take  the  account.  F.  N.  13.  129.  ainll.  381.  (.f)  All 
articles  of  account,  thouj-h  incurred  i'u.cc  the  writ,  (h.ill  be  ijickidcd,  and  the  whole  brought  down  to 
the  time  wlicn  the  auditors  nuke  an  end  of  their  account ;  J>ct  L<J»->Maai(ield.  2  Burr.  igS6.] 

r-'^w'ir '^^  Wiiatcvcr  may  be  pleaded  to  the  adiiion,  fiiall  never  be  allowed 
Therea-'^  of  as  a  good  difcliarge"  before  the  auditors ;  therefore,  where  in 
fon  is,  to  accotitpt  the  defendant  pleached  .«fi-'(r  his  receiver^  Sec.  and  this  be- 
M°"^  j^''''*  ^"^  found  againlt  him,  he  was- adjudged  to  account;  and  before 
charj,e  to  ^^^^  auditors  he  pleaded  a  fubmiffion  of  all  debts,  accounts,  ts'i: 
the  parties,  to  J.  S.  who  awardctl  that  the  defendant  ihould  pay  lo/.  only,  in 
Cro.  Car.  difchargc  of  all  debts,  accounts,  ^c.  which  he  paid  accordingly  ; 
Jor  V.  Page."  ^his  was  holdcn  no  good  plea,  for  this  award,  ni;ide  before  the  ac- 
tion 
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.tion  brought,  ought  to  have  been  pleaded  In  bar  thereof;  which  Metl.  114. 
being  omitted,  he  hath  loft  the  udvantage  thereof,  and  lliall  not  ^'  ^' 
plead  it  before  auditors. 

[Nothing  can  be  pleaded  before  auditors  contrary  to  what  has  Godfrey  v. 
been  pleaded  to  the  atlion,  and  been  found  by  verdlcl  :  where,  ^f|^'",f"*' 
therefore,  a  defendant  clrarged  as  furvivingbailift'of  goods  delivered 
to  him  and  his  co-bailiff  to  be  merchandized,  and  to  render  an  ac- 
count, had  gone  to  iffue  upon  this  fail,  namely,  whether  upon  his 
tlelivering  over  the  goods  to  the  deceafed  bailiff,  all  his  (the  defend- 
ant's) concern  in  the  truit,  care,  and  management  thereof  ceafeJ 
tmd  was  at  an  end  ;  wliich  iiTuc  was  found  againll  him  ;  it  was 
holden,  that  he  could  not  plead  afterwards  before  auditors  that  he 
delivei'ed  the  goods  over  to  the  co-bailiff  with  the  confent  of  the 
plaintiff;  for  tins  matter  miglit  have  been  given  in  evidence  upon 
the  former  ifllie  ;  and  the  eonfequence  of  admitting  it  to  have 
been  put  in  iffue  before  auditors  would  have  been,  either  two  ver- 
tiitts  the  fame  v/ay,  which  woukl  have  been  nugatory,  or  two  con- 
tradictory verdidts,  which  would  have  entangled  the  Court  fo 
much  that  they  would  not  have  known  what  judgment  tp  have  given. 

The  defendant  may  plead  payment  to  the  plaintiff  without  41E.  3.  25, 
ihewing  an  acquittance.] 

It  is  a  good  difcharge  before  auditors,  for  a  faClor  to  fay,  that  Rol.  Abr. 
in  a  tempell,  becaufe  the  Hiip  was  furchargcd,  the  goods  vvcre  call  ]f^^\^^  a 
over-board  into  the  fea.  count,  10. 

So  it  is  a  good  difcharge  before  auditors,  that  he  v.-as  robbed  of  Co.  Lit.  St), 
the  goods  without  his  default  or  negligence  *.  *  Or  that  he 

°  °    °  put  them  m 

a  warehoufe  from  whence  they  were  taken  by  an  enemy.     Stra.  6So, 

It  is  a  good  difcharge  before  auditors  in  acroDipty  as  a  rec.nver  R"'-  Abr- 
of  10/.  if  he  tenders  the  10/.  {a)  and  fwears  that  after  the  time  \ls\^^^ 
that  the  money  was  delivered  him,  he  found  that  he  durft  not  muft  be  un- 
buy,  for  fear  of  lofs  ;  for  he  is  not  obliged  to  run  any  hazard  derftuoj  of 

himfelf.  one  who  re. 

ceives  mo- 


ney to  trade  and  merchandize  therewith  ;  for  no  otlier  receiver  is  In  any  cafe  obliged  to  buy  oi  fell, 
Rol.  Abr.  124,  ^i:rie,  Whether  fucli  oath  be  neceHavy  j  and  vide  2  Mod.  101.  i  Bulih  104. 
Equ.  Ca.  Abr.  369.'  2  Vern.  63S.  3  Wms.  185.  1S7.  279.  10  Mod.  144.  ii  Mod.  1514,  6ca. 
[Itfecms  that  the  defendant  may,  in  fome  cafes,  purge  himfelf  by  his  own  oath.  The  ftatute  of  4 
Ann.  c.  16.  r  27.  gives  the  auditors  a  power  in  the  cafes  there  provided  for,  of  adminiftering.  an  oath, 
and  examining  the  parties.  Fitz.  Abr.  Accompt,  p.  40.     Br.  Accompt,  p.  66.     2  Mod.  loi.J 

If  a  bailiff  of  a  manor  receives  the  rents  and  profits  of  the  te-  Rol.  Abr. 

nants,  and  retains  them  two  or  three  years,  yet  in  a  writ  oi  ac-  '^5« 
compt  he  is  not  to  account  for  the  profits  thence  arifing  in  the  mean 
time,  for  he  had  not  any  warrant  to  merchandize  with  the  money, 
or  to  gain  or  lofe  thereby. 

If  in  accompt  the  defendant  pleads  before  auditors,  that  the  goods  a  Mod.  loo. 

for  which  he  is  to  account  were  bona  peritura  ;  and,  notwithftand-  ^'^JjJ^JjjJ'g''" 

ing  liis  care  in  keeping  them,  were  worfe,  and  that  they  remained  (/,)  nof  ' 

in  his  hands  for  want  of  buyers,  and  were  in  danger  of  growing  pawn, 

worfe,  and  that  therefore  he  fold  them  upon  credit  to  a  man  be-  *^^'Fj^orI* 

yond  fea  ;  this  is  no  good  plea,  for  a  fador  cannot  fell  even  bona  now  have 

pcr'uiira  upon  ib)  credit,  witliout  a  U)  particulai  comiuiffion  fo  to  do.  ufu^ny  [^''^ 

^'^^  [The  ""^''^'°-- 


40 


0ccompL 


Bui.  NI, 
Pri.  128 


[The  defendant  cannot  in  an  a£lion  of  account  pay  money  into 
court,  as  he  may  in  an  aflumpfit. 
J  Lutw.  63.       If  the  plea  oi plene  computavit  be  found  againft  the  defendant, 
he  {hall  account  before  the  auditors  for  the  whole  money  he  is 
charged  with,  for  this  plea  admits  the  receipt  of  the  whole.] 


[(G)     Of  the  Judgment,  and  the  fubfequent  Pro- 
ceedings. 


j'Brownl.24.  "jN  this  action,  as  is  above  mentioned,  there  are  two  judgments  , 
Cro.Ei.8o6.  1  ^^  ^^^  -^  ^^^^  computet :  and  afterwards,  when  the  account  is 
finifhed,  the  fecond  judgment  is,  that  the  defendant  pay  the  plaintiff 
fomuch  as  he  is  found  in  arrear  (a).  Upon  the  firfl  judgment  a  ra- 
pias  ad  computandiwi  lies,  and  if  a  mn  ejl  inventus  be  returned  upon 
it,  an  exigent  iflues.  It  is  ufual  to  bail  the  defendant,  if  he  be  taken 
the  firii  in-   on  the  capias,  though,  by  the  rigour  of  the  law,  he  is  to  account 

Itance,  the      •  -j-     "^       '  o    '      /  & 

Courtfetit    mprifon. 

siide  upon  motion,  as  irregular.     Hughes  v.  Burgefs,  B.  R.  H.  394.     Andr.  19.  S.  C. 


3  Bl.  Com. 
163. 

(a)  Where 
£nal  judg- 
ment was 
entered  in 


Cro.El.  806. 
gWilf.  117. 
.Co.Lit.  139. 
b.  II  C0.39. 
ayE.  3.  87, 
aR.A.  131. 

Jenk. 288. 
J  Rol.  Abr. 

575- 

I  Leo.  302. 
a  Leo.  1 1 8. 
3Wi!f.  117- 

aiE.  3.  9. 
32.  4jAflr. 
II. 

{«)VJde  ■ 
I)anv.  233. 

}>utw.  51. 


If  the  defendant  make  default  after  the  interlocutory  judgment, 
at  the  day  afligned  by  the  auditors,  final  judgment  fliall  be  entered 
for  the  fum  demanded  by  the  plaintiff.     So  if  there  be  judgment 

on  demurrer  to  an  infufficient  plea  before  the  auditors, 
p.  4. 

It  feems  to  be  queftionable,  whether,  in  all  cafes,  damages  are 
recoverable  in  account ;  but  it  is  clear  that  if  the  defendant  refift  the 
plaintiff's  claim  by  pleading,  or  where  an  increafe  is  received  by 
a  receiver  ad  nienhandizandumy  there  (hall  be  judgment  for  da- 
mages. 

It  hath  been  holden,  that  the  firfl;  judgment  is  not  fuch  as  can 
be  revived  by  fcire  facias  upon  the  death  of  the  plaintiff,  before 
the  account  taken  {b)y  or  as  a  writ  of  error  can  be  brought  upon  ; 
and. yet  the  plaintiff  cannot  be  nonfuited  after  it. 

After  final  judgment,  /the  plaintiff  ought  to  pray  that  the  de- 
fendant's body  may  be  taken  in  execution  ;  or  he  may  pray  an  elegity 
if  he  refufes  the  body.  See  the  writ  to  the  gaoler  to  receive  the 
defendant  after  final  judgment.     Reg.  137.] 


[    4«     ] 

:^ccora  am  S>atisfa(tton. 


ACCORD  is  ,an  agreement  between  two  perfons  at  leaft  to  5E.  4.  7. 
give  and  accept  fomething  in  fatisfaiSlion  of  a  trefpafs,  <3'c.  roi^^^^J^ 
done  by  one  to  the  other.     This  agreement,  when  executed,  may  izy. 
be  pleaded  in  bar  to  an  a£lion  for  the  trefpafs  ;  for  in  all  perfonal  ^ide  Raym. 
injuries,  the  law  gives  damages  as  an  equivalent-,  and  when  the  ^Keb. ^^2. 
party  accepts  of  an  equivalent,  there  is  no  injury  or  caufe  of  com-  2jones,i58. 
plaint,  and  therefore  prefent  fatisfadlion  is  a  good  plea  :  but  if  the  l^^-  Y^^'^ 
wrong-doer  only  promife  a  future  fatisfadlion,  the  injury  conti-  bitrament* 
nues  till  fatisfaftion  is  a6lually  made,  and  confequently  there  is  and  Award, 
a  caufe  of  complaint  in  being  ;  and  if  the  trefpafs  were  barred  by  That  an  a- 
this  plea,  the  pInintifF  could  have  no  remedy  for  the  future  fatis-  pkadcd  in 

faction,  for  that  fuppofes  the  injury  to  have  continuance  *.  bar  to  an  ac- 

tion, though 
not  executed  ;  and  how  it  differs  from  an  accord.  •  But  if  a  defendant  has  promifed  to  pay  the  plain- 
tiff (o  much  as  a  facista^tiun,  in  cafe  the  plaintiff  will  not  fue  for  the  trefpafs,  action  of  ajjumfjit  will 
lie  on  that  promife. 

(A)  What  (hall  be  deemed  a  good  Accord  and  Sa- 
tisfad:ion. 

(B)  To  what  Adions  may  Accord  and  Satisfadion 
be  pleaded. 

(C)  Of  the  Form  and  Manner  of  pleading  Accords. 


(A)     What  (hall   be  deemed  a  good  Accord  and 
Satisfadion. 

A  N  accerd  muft  appear  to  be  advantageous  {a)  to  the  party,  9  E.  4.  19. 
"**■  otherwife  it  can  be  no  fatisfa£lion  ;  therefore  in  an  a£lion  of  ^°i'  ^^^' 
trefpafs  for  taking  the  plaintiff's  cattle,  it  is  no  good  plea  to  fay,  [(a)*  vide 
that  there  was  an  accord  that  the  plaintiff  Ihould  have  his  cattle  ^"^-  '"•749« 
again  5  for  this  is  not  any  fatisfaftion.  ?^  li^^caf 

of  Cumber  v.  Wane,  Sir.  446.  it  was  faid  by  the  Court,  that  the  fatisfaftion  muft  appear  to  them  to 
be  a  reafonable  one  ^  at  leaft,  that  the  contrary  muft  not  appear  ;  that,  confequently,  payment  of  a  left 
fum  could  never  be  admitted  as  an  accord  and  fatisfadlion  for  a  greater.  But  the  contrary  hath  been 
fince  adjudged  j  and  upon  this  gmund,  that  it  may  be  a  particular  convenience  to  the  creditor  to  re- 
ceive money  at  a  particular  time.  Hatdcaflle  v.  Howard,  B.  R,  Hil.  t6  G.  3.  Whee  the  thing  given 
in  fatisfa£lion  diffe;ed  in  quality  from  the  thing  demanded,  the  Courts  never  felt  any  difficulty  to  allow 
it  to  be  a  good  fatisfad^ion  ;  as  where  a  robe,  or  hawk,  were  pleaded  to  have  been  given  in  fatisfa£lion  of 
•I  pecuniary  demand  ;  becaufe  the  value  of  thefe  things  was  in  fome  meafure  arbitrary,  and  they  might 
poffibly  be  an  equivalent  to  the  plaintiff  for  his  money :  and  the  Court  would  intend  that  there  wiSjfctne  cir- 
tumjlance  wjiieh  ftampt  a  yjlvje  on  them  in  the  eye  of  the  plaintiff  beyond  that  which  they  might  fcera  to 


42  ^ccott)  anD  ^atfjOffaStion. 

bear.  But  they  thought  it  too  much  for  th:m  to  intend  that  a  lefs  fum  co'jld  hz  a  CiUtfiQ.')oit 
for  a  greater,  a  part  for  the  whole,  unkfs  fome  citcunirtance  that  might  malce  it  (o  were  rtated. 
Where  indeed  any  circumftance  of  that  kiiid  was  rtated,  the  plea  was  allowed  ;  thus,  payment  of  a  /f/» 
fain  before  tke  time,  or  at  a  diffirent  fUee  from  that  at  which  it  was  to  be  paid,  wat  admitted  a?  a  fatis- 
fadion  for  a  larger  fum  ;  becaufe  the  acceJcratiiig  the  day,  or  vavyi/ig  the  place  of  payntient,  might  be  a 
fufficient  reafon  with  the  plaintiff  to  abate  fi  m^th  of  his  demand.  Piiincl's  cafe,  5  Co,  1 17.  Abbot 
».  Chapman,  2  Lev,  Si.]  But  if  it  was  to  drive  them  to  a  certain  place  ;  fo  that  it  would  be  a  charge  t* 
him  to  do  it;  this  would  make  it  a  good  accord.  2  Rol.  Rep.  96.  In  covenant  againit  the  executor 
of  tenant  for  life,  ©", .  he  pleads  an  accord  tliat  he  fliould  quietly  depart,  and  leave  the  poffelTion,  fi^i. 
and  holden  good  ;  though  after  the  death  of  tenant  for  life  lie  had  no  incereit,  but  a  licence  in  lav»  only 
to  carry  away  his  goods.     Yelv,  124.  per  three  judges  agalnil  one. 

Rol.  Abr.  An  accord  that  each  of  them  fhould  be  quit  of  aftions  againft 

Stile  "ii;.     ^^^  Other,  is  not  (rt)  good  ;  becaufe  it  is  not  any  fatisfa£lion. 

i,otw.  57.  (fl)  But  an  accord  that  each  fhould  give  the  other  a  quart  of  wine,  in  fatisfaftlon  of  aftlon, 
js  good.     Rol.  Abr.  iz8. 

9E.4.  19.  In  an  action  upon  the  ftatute  of  5  Rich.  2.  J},  i.  r.  8.  if  the  de- 
^°8  ^''c  fs"^<'^nt  faith,  that  after  the  entry  an  accord  \vas  made  between 
Cro.*  Eiiz.*  them,  that  the  plaintift"  fliould  re-enter  into  the  land,  and  that  the 
194.  s.  c.  defendant  fliould  dehver  the  evidences  of  the  piaintiff  to  the  plain- 
cited.  ^Uy-  j.^1^'^  ji^Jj,  jg  j^Qj.  ^j^y  j^^j.  ^£  j.|^^   a£lion  ;  for  tlie  delivery  of  the 

s.'c.  cited,  plaintiff's  {})  Q^n  evidences  can  be  no  fatisfaclion  of  the  tortious 
(6)  But  if  he  entry. 

jnade  title 

to  the  evidence,  it  svould  be  a  good  bn.r.     Rol.  Abr.  12S.     That  the  delivery  of  the  deed  by  the  feoffee 

tocejluy  ju:  uj'e,  is  a  good  accord,  becaufe  it  belongs  to  the  feolfce.     Cro.  Lliz.  557. 

5.0I.  Abr.  An  accord  thzt  the  defendant  fhould  endeavour  to  malce  up  an-d 

'^^'  adjufl  differences  betvi'een  the  plaintift"  and  J.  S. ;  that  he  did  en- 

deavour, and  at  his  own  colls  make  up  fuch  differences,  is  a  good 
plea. 
Bro.  Tref-         In  trefpafs  for  trampling  his  grafs,  the  defendant  pleads  that  he 
pafs,  66.       yj-^^  amerced  in  the  court-baron  of  the  plaintift'  for  the  fa;ne  tref- 
pafs, Wiiich  was   afteared   to  two   ftiillings,    for  which  he   hath 
agreed  with  the  plaintiff";  arid  holden  a  good  plea  by  the  acceptance 
thereof,  though  the  amercement  in  the  court-baron  was  extortion* 
Rol.  Abr.  In  an  action  upon  the  cafe  for  fcandalous  words,  the  defendant 

(c)  Where  P^^^'is,  that  after  the  words  fpoken,  the  plaintift"  fued  the  defend- 
the  defend,  ant  in  the  military  court  before  the  lord  marlhal ;  where  it  was 
ant  pleaded  ordered  by  that  Court,  with  the  confent  of  the  plaintiff  and  de- 
agreed  the  fendant,  in  difcharge  of  this  fuit,  and  all  other  differences  between 
<lefendant  thcni,  that  the  defendant  fliould  make  a  fubmiffion  in  writing,  in 
ftould  COB-  jj  place  appointed,  and  before  certain  perfons,  ^c.  and  avers  that 
plaintiff  he  ^^^  ^^^  ^^  accordingly,  isfc.  and  on  demurrer  it  was  holden  no  good 
liad  done  plea  ;  for  it  being  a  point  of  honour  only,  [c)  could  be  no  difcharge 
him  wrong,  ^j£  ^jjg  damages, 
and  fhould  c) 

afk  forgivcncfs  on  his  .'cnces,  whcthe;-  tliis  was  a  fufficient  confideration  or  f:Atisfi<5lion.  2  Rol.  Rep. 
•6.  dubitaiur.     Vide  Stile,  245.  Salk.  71.  pi.  5.  and  head  of  Arbitrament  and  Aivard. 

3  Lev.  55,  Debt  upon  an  obligation,  dated  the  twenty-third  of  March 
a''dGi°da^t  24  Crt/'.  2.  upon  condition  to  pay  10/.  the  defendant  pleaded  an 
Hob.  6S.  accord  the  lafl  oi  April,  31  Car.  1.  whereby  it  was  agreed  that  the 
Lovelace  v.  defendant  fliould  give  the  plaintiff  a  new  fecurity  for  this  debt, 
Kw  obiiza-   ^^^  ^*^^  another  due  to  him  by  obligation  likcwifc  \  and  he  being 

th§ 


tlic  executor  of  the  obligor,  and  the  perfon  wich  whom  this  accord  t'on  w" 
was  made,  gave  fecuritv,  purfuaiit  to  the  accord,  by  a  bill  fealed  ^oMen  m> 
by  himfelf ;  the  plaintiff  demurred  ;  and  by  the  whole  Court  judg-  fatisfaftion, 
ment  was  given  for  the  plaintiff;  for  one  obligation  given  in  Iritis-  becaufe  it 
fic'Hon  for  another  is  no  difcharge,  whether  grounded  upon  an  ac-  tharthefirft 
cord  or  not ;  for  the  concord  does  not  mend  the  matter  ;  and  yet  obi;,iation 
here  the  new  obligation  binds  him  dc  bonis  prop}-iis,  whereas  the  ^?' ^*'^^*^/'' 
firll  obligation  bound  him  only  de  bonis  tejlatoris.  the  penalty 

w.!«  tht'  debt  ;  and  thcrtfjre  the  fccond  being  for  lefs,  could  not  be  a  fatisfaft'on  for  a  greater  fum» 
I.ut,..  46G.  VidrfCo.  117.  Cro.  El.  727.  4  Mod.  SS.  7  Mod.  17.  [One  limple  contraft  debt 
c  laiiot  be  pleaded  in  bar  ot  anotht;r.  Roadcs  v  B.irnes,  BuV/.  o.  Bl.  Rep.  65.  If  a  debt  is  on  deed 
or  obiijjatioii  without  condition,  the  accord  and  fitisfaftiun  mu!t  be  by  deed,  and  fo  pleaded  ;  if  there 
ai-ptui  a  cond.tion  for  pay:ncrit  of  money,  perhaps  it  may  be  pleaded  without  deed  ia  fitisfadlion  of  the 
money  or  condition.     2  Will.  S6.] 

[A  releafe  of  an  equity  of  redemption  Is  no  fatIsfa£lIon,  be-  Prefton  ▼. 
caufe  of  no  value  In  the  eye  of  the  law.  J  2  Wi'ffTsV. 

( !^  of  thi'!,  and  whether  courts  of  law  do  not  look  at  mortgages  now  with  the  fame  eyes  as  the  rell  of 
the  wo.  Id  ?J 

If  an  accord  be  to  do  two  things,  and  the  defendant  do  one  and  Rol.  Abr. 
not  the  other,  this  is  no  bar  of  the  a6lIon,  becaufe  the  plaintiff  ^^9'  That 
hath  not  any  remedy  for  that  which  is  not  performed.  ^^^^  hz^t- 

ccuted,  v'uh  jupra,  and  I'low.  ;;.  11.  b.  g  Co.  79.  b.  2  Jones,  15S.  !6S.  2  Keb.  332.  Saik.  76. 
T.  Ruyni.  450.  where  it  is  laid,  tliat  an  accord  may  be  pleaded  without  execution,  as  well  as  an  arbitra- 
ment ;  but  qtitfie,  and  fee  Allen  v.  Harris,  Ld.  Raym.  122.  Lutw.  1537.  S.  C.  James  v.  David« 
5  IVrm  Rep.  BR.   141. 

But  if  an  accord  be  that  the  defendant  fliall  do  a  certain  thing  6H.7.  n.  h. 

at  a  day  to  come,  In  fatisfa£lion  of  an  afllou  ;  If  he  perform  it  at  ^°''  ^^^* 
the  day,  this  Is  a  good  bar  of  the  a£lion,  though  it  was  executory 
at  the  time  of  the  accord  made,  iuafmuch  as  he  hath  accepted  it 
in  fatisfacliion. 

If  in  trcfpafs  the  defendant  pleads  a  concord  between  himfelf  and  Raym.  203 

the  plaintiti,  that  he   fnould  pay  the  plaintiff' 3/.   in  hand,  and  ^^^^^^  ^"*^ 

fiiculd  undertake  to,pay  the  plaintift''s  attorney's  bill,  and  avers  that  church,    i 

he  had  paid  3/.  and  was. always  ready  to  pay  the  attorney's  bill,  K.eb.  690. 

but  lie  never  Ihewed  him  any  •,  this  Is  no  good  plea,  becaufe  the  '    * 
accord  Is  not  fliewn  to  be  fully  executed. 

[So  performance  of  part,  and  tender  of  performance  of  the  re-  LcaIs  v. 

r  \  •  11  Shepherd, 

fulue,  IS  no  good  plea.  SirT.  jLs,  6. 

Where  to  debt  upon  bond  the  defendant  pleaded  payment  of  Baifton  t. 

part  before  the  day  on  v.'hich  the  bond  became  due,  and  a  proviife  £f''^*^"* 

to  pay  the  rejl  at  a  day  to  cotne,  to  which  the  obligee  had  agreed  ;  („)  Allen  v. 

the  Court  held  It  no  bar,  it  being  executory,     {a)  For  the  fame  Harris,  Ld. 

reafou  a  pita  to  an  a£lion  of   trover  that    the   plaintiff"  agreed  lu^^/i'-^V 

to  dikliargc  the  defendant  of  the  trover  In  confideration  of  his  un-  s,  C. 

dertakir.g  to  pay  a  fum  of  money,  was  holden  bad.     {b)  So  a  plea  (^)  Jame* 

that  the  plaintiff  and  defendant  agreed  to  fettle  all  matters  in  dif-  cTcrmR'cp. 

putc,  and  to  bind  thcmfelves  in  a  penalty  not  to  fue  each  other.  141. 

So  where  a  defendant  pleaded  that  his  feveral  creditors,  one  of  Heathcote 
whom  was  the  plaintiff,  had  come  to  an  agreement  to  accept  a  J^  Crook- 
corn  pofition  in  fatisfa£lion  of  their  refpec\:ive  debts  to  be  paid  within  ^  Term 
a  reafgnable  tinK,  which  he  tendered  and  was  ready  to  pay ;  it  Rep.  24* 

was 
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Kaym.  4.50. 
£jones,i58. 
S. C.    be- 
tween Cafe 
«nd  Barber. 


(a)  Vide  X 
jfones,  168. 
and  tit. 
Agreement. 


5  Lev.  1 S9. 
Ru/Teli  and 
RuHeU. 


was  Iiolden  that  this  was  no  plea  to  the  a£lion  for  tlil  wli'olc  de- 
mand ;  for  the  agreement  is  unexecuted,  and  the  promife  a  mere 
nudum  paBtim  for  want  of  a  confideration.  But  per  Buller  J.  if  the 
defendant  had  afTigned  over  all  his  elFefts  to  a  truftee  in  order  to 
make  an  equal  diftribution  among  all  his  creditors,  and  tliey  had 
been  bound  by  the  agreement  to  forbear,  it  might  have  been  a 
good  plea.3 

If  in  an  indehitatus  ajfumpjlty  ^c.  the  defendant  pleads  an  agree- 
ment between  the  plaintiff  and  defendant,  and  J.  S.  the  fon  of  tlie 
defendant,  that  the  plaintiff  fliould  deliver  to  the  defendant  cer- 
tain clothes  which  the  plaintiff  then  had  in  his  cuftody ;  and  that 
the  plaintiff  fhould  accept  the  faid  fon  her  debtor  for  9/.  to  be  paid 
fo  foon  as  he  received  certain  pay  from  the  king,  due  to  him 
as  lieutenant  of  a  certain  fluip,  in  full  fatisfac^ion,  isfc.  and  that 
after,  fo  foon  as  the  fon  received  his  faid  pay,  he  was  ready  and 
offered  to  pay,  ^c.  and  that  he  yet  is  ready ;  tliis  is  no  good  plea, 
for  it  doth  not  appear  that  there  was  any  good  confideration  why 
the  fon  fhould  pay,  but  (a)  a  bare  agreement,  without  confidera- 
tion ;  and  admit  the  promife  good,  if  not  in  writing,  by  29  Car.  2, 
cap.  3.  no  a«Slion  lies  thereupon;  and  therefore  it  ought  to  have 
been  fliewn  that  It  was  in  writing ;  for  when  fuch  agreement  is 
pleaded  in  bar,  it  muft  appear  to  the  Court,  that  an  action  will 
lie  thereupon  ;  for  the  defendant  fhall  not  take  away  the  plain- 
tiff's prefent  action,  and  not  give  him  another  upon  agreement 
pleaded. 

If  in  covenant  to  permit  the  plaintiff  to  receive  100/.  per  ann. 
rent,  the  defendant  pleads  a  concord  between  the  plaintiff  and  de- 
fendant, that  each  of  them  fhould  deliver  his  part  of  the  indenture 
into  the  hands  of  a  third  perfon,  to  be  cancelled,  and  that  each 
of  them  fhould  be  difcharged  of  all  actions  upon  the  indenture, 
and  avers  that  he  had  delivered  his  part  to  the  third  perfon  \  yet 
this  is  no  good  plea,  becaufe  it  does  not  appear  to  be  executed  on 
both  parts.     &ed  qu.  the  default  being  the  plaintiff's. 


(B)     To  what  Adions  may  Accord  with  Satisfadion 
be  pleaded. 

4  Co.  I.        A  ^  accord  with  fatisfa6Vion  is  no  good  plea  to  an  aflion  {h)  real  5 
9  Co.  79.  b.  r\  fQj.  .^  right  or  title  to  a  freehold  cannot  be  barred  by  any  col- 


.igl.. 
detin^utVor   ^^tcral  fatisfadion. 

charters  concerning  a  freehold  and  inheritance,  nn  accord  Is  a  good  plea.  yE.  4.  3;^.  9  Co.  78.  S» 
in  tvajie  againft  a  IclTee  for  years,  though  in  the  tcntt  an  accord  is  a  good  plea,  becaufe  a  chattel  only  is 
to  be  recovered.  N.Bendl.  35.  Mo.  6.  9  Co.  78.  But  6  Co.  44.  con/r.  Sci\n  ravijhmcnt  de gardy 
and  qtiare  ejecit  infra  ttrmir.um.  9  Co.  7S.  An  aicord  with  fatisfaft.on  is  a  good  plea  in  an  ejcfiinrtt 
jirmte  \  for  an  ejectment  includes  a  trefpafs,  and  they  are  fo  intei  woven  that  thev  cannot  be  fevered  ; 
and  in  all  anions  which  fuppoff  a  wrong  -vh  £f  arm'is,  where  a  capias  and  exigent  lay  at  common  law, 
there  an  affor</ is  a  good  plea.  9  Co.  77.  Brownl.  134.  S.  C.  a  Brownl.  12S.  S.  C.  Godb.  J49. 
In  an  appeal  of  woyhcm  an  accord  with  fatisfaflion  is  a  good  plea,  notwithftanding  the  writ  befefonice. 
6  Co.  44.  9  Co.  78.  So  in  a.ia'mt,  13  E.  4.  i.  6  Co.  44.  Cro.  Eliz.  357.  Dyer,  75.  li  201  accord 
be  a  good  plea  in  a  quart  imj>edit,  quare ,  and  vide  11  H.  7.  13.  b.  6  Co.  44.  a.  zBroivnl,  128, 
129.    BrownU  134. 


When 


When  a  duty  in  certain  accrues  by  the  deed  tivipire  co/ifecfianif  6 Co.  4.J. 
/cripU,    as  by    covenant,  bill,    or    obligation,   to    pay  a  certain  s"p'"^J*; 
fum  of    money;  this   certain   duty  takes  its   eflcnce    originally  jac.a54.' 
and  only  by  writing,  and  therefore  ought  to  be  avoided  by  mat-  s.p.  2R0II. 
ter  of  as  high  a  nature,  though  the  duty  be  merely  in  the  perfon-     *P'  ^  7* 
alty. 

But  if  in  covenant  againft:  an  aflignee  a  breach  is  afligned,  in  Palm,  no, 
not  repairing  the  houfe,  the  defendant  may  plead  an  accord  be-  ^^^  j^;^ 
tween  himfelf  and  the  plaintiff,  and  execution  thereof,  in  fatisfac-  304.  Co. 
tione  £5*  cxoneratione  reparationum  pracT  ;  for  no  certain  duty  ac-  Enj''-  i '  7- 
crued  by  the  deed,  but  the  adion  is  founded  upon  a  tort  or  default  ^l^^'  '^^^' 
fubfequent,  together  with  the  deed,   and  damages  only  to  be  re-  Croja.  100. 
covered,  which  are  in  the  pcrfonalty.  ^       ^'^e-  ^^** 

An  accord  with  fatisfaclion  generally  is  a  good  plea  in  all  actions  6  Co.  44. 
where  damages  only  are  to  be  recovered.  ^^^'  "^^^ 

(C)     Of  the  Form  and  Manner  of  pleading  Accords. 

'TrHE  bed  and  fafcfl  way  to  plead  an  a.rord,  is  to  plead  it  by  9  Co.  So. 
■■'    way  of  fatisfacliofiy  and  not  by  way  of  accord ;  for  if  it  is  to  ^^^^  ^^"* 
be  pleaded  by  way  o^  accord,  a  preclfe  execution  thereof,  in  every  Dan'v.Abr. 
part,  mull  be  pleaded-,  and  if  there  be  a  failure  in  any  part,  the  i4i- 
pica  is  infufHcient ;  but  if  it  be  pleaded  by  way  oi  fatisfaclmi^  the       *"  573* 
defendant  need  plead  no  move,  but  that  he  paid  the  plaintiff  lo/. 
in  full  fatisfaftion  for  the  adlion,  which  he  received. 

If  in  covenanty  by  the  heir  of  the  reverfioner  againft  the  execu-  Yelv.  114, 
tor  of  tenant  for  life,  for  not  repairing,  Isfc.  the  defendant  pleads  (^J.*„«jj^' 
that  the  teftator  died  19  March ,  and  that  the  22  March  concordat^  ford  and 
fe'  agreaf  fuit  between  the  plaintiff  and  defendant,  that  the  de-  Cuiciiff; 
fendant  (hould  quietly  depart  and  leave  the  poffefiion  to  the  plain-  y^^^.^auj^ 
tiff,  and  that  //;  conjidtratlonc  i/ide  the  plaintiff  did  agree  to  difcharge  Croke  -.  an* 
him  of  tlie  breach  in  mn  reparandoj  and  fhews  that  the  25  March  Williams 
he  did  depart,  bfc.  this  is  no  good  plea,  becaufc  the  concord  is  ^.^^^  ^^^ 
uncertain  as  to  the  time  of  his  departure  ;  and  though  he  fhews  a  indtfinite, 
departure  within  five  days,  yet  he  cannot  help  the  original  inluffi-  ^^i-  -^F*[- 
ciency  of  the  concord,  which  is  the  foundation  of  all.  to  have^beea 

immediately.     Noy,  no.  S.  C  cited. 

In  an  affumpfit  for  wares  fold  and  delivefed,    the   defendant  Vo>ing  v. 
pleaded  that  he  gave  and  delivered  unto  the  plaintiff  a  heaver  hat  ^^.-^^  .,-, 
in  fatisfaftion  and  difcharge,  tsfr.  and  that  the  plaintiff  accepted  5  Mod.  S6. 
the  faid  hat  in  full  fatisfaftiori  and  difcharge  of  the  pvomifes,  z^c.  S.  C. 
The  plaintiff  replied />rc/^/?fl/7^i>  that  the  defendant  never  gave  him  pj/,',  ^  c! 
any  fuch  hat  in  fatisfatlion  and  difcharge  of  the  faid  promifes,  Lor<i  Ri>ih. 
pro  placlto  dicitf  that  he  never  accepted  a  beaver  hat  in  fatisfa£llon  60.  s.  c. 
and  difcharge,  t5c.     On  demurrer  it  was  infilled  tirft,  that  the  if- 
fue  ought  to  be  upon  the  giving  in  fatisfadlion,  and  not  upon  tlie 
reciving  in  fatisfadlion,  becaufe  every  gift  or  payment  mull  be 
iirecled  by  him  who  gives  or  pavs,  and  not  by  him  who  receives 

it 
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(d)  Str.  23. 
ii()4. 


H»wkflisw 
r.  RawlingSj 
Str.  23. 
Paine  v. 
Mafters. 
Ibid.  573, 


Mm^  in  sencval. 

It  (/i) ;  but  the  Court  held  It  well  enough,  and  that  the  whole 
matter  concerning  the  payment,  as  well  ns  the  acceptance  hi  fa- 
tisfadion,  would  be  tried  upon  this  ifiue ;  as  to  the  objection  of 
its  being  pleaded  to  be  given  in  fatisfaclion  and  difcharge  of  the 
promifes,  ^c.  when  it  Ih.ould  be  pleaded  in  fatisfaclion  of  the 
money  mentioned  in  the  promifes,  and  not  oi  the  very  promifes, 
the  Court  held  it  of  no  weight. 

[It  hath  been  fince  fettled  that  this  is  the  proper  method  of  plead- 
ing ;  for  there  are  two  requifites  to  a  difcharge,  namely,  payment, 
and  acceptance ;  and  a  travcrfe  of  the  acceptance  is  an  argument- 
ative denial  of  the  payment.] 
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mk'il  aliud 
tft  quam  jus 
froiequcndi 
in  judicio 
qucdfib't  de- 
tetur.  Co. 
Lit.  2S5. 


THE  defign  of  entering  into  focicty  being  the  protection  of 
our  perfons  and  fecurity  of  our  property,  men  in  civil  foci- 
ety  have  aright,  and  indeed  are  obliged  to  apply  to  the  public  for 
redrefs,  when  they  are  Injured  ;  for  were  they  allowed  to  be  th-eir 
own  carvers,  or  to  make  reprifals,  which  they  might  do  in  the 
ftate  of  nature,  fuch  permiffion  would  Introduce  all  that  Inconve- 
orotherwife  niencc  wlilch  the  ftate  of  nature  did  endure,  and  wliich  govern- 
manJ  of "  mcnt  was  at  firft  invented  to  prevent :  hence  therefore  they  are 
ones  right,  obliged  to  fubmlt  to  the  public  the  meafure  of  their  damages,  and 
Cc.Lit.  235.  ^Q  j^^yg  recourfe  to  the  law  and  the  courts  of  juftlce,  which  are 
If  Imniits'a  appointed  to  give  them  redrefs  and  eafe  in  their  affairs  ;  and  this 
recovery  of,  application  is  what  we  call  bringing  an  {b)  aFilon. 

or  reiliru- 

tion  to  fometh'ng.  Co.  Lit.  289.  and  differs  from  a  writ  of  srrcr,  wjiich  is  no  adtion,  but  only  a 
commlllion  to  tjic  judges  to  examine  the  record,  S^c.  Jenk.  25.  2  Inft.  40.  Yt-lv.  209.  Yet,  if  by 
writ  of  error  the  plaintiff  therein  may  recover,  or  be  reftorcd  to  any  thing,  it  may  be  releifcd  by  the 
name  of  an  aclion.  Co.  Lit.  1%'i.  b,  .  V'ldi  for  this  2  Rol.  Abr.  ,5.05,  The  fuit  till  judgment  is 
propcrlv  called  an  adlion,  but  not  after ;  ajid  therefore  a  ulofc  of  all  aiftioni  is  lejularly  no  bar  of  an 
•xccutloj).     Co.  Lit.  2S9.  a>     Rol.  Abr.  291. 

Under  this  head  we  fliall  briefly  take  notice, 

(A)  Of  the  difierent  Kinds  of  Adlions. 

(B)  In  what  Cafes  an  Adion  will  lie,  and  for  whom, 
and  againfl  whom. 

(C)  In  what  Cafes  diHiacl  Things  may  be  laid  in  the 
fame  Action. 

(A)  Of 
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(A)  Of  the  different  Kinds  of  Anions. 

A  CTIONS  are  divided  into  criminal  or  civil ;  criminal  are  either  Co.L;t.2?4. 
■^  to  have  judgment  of  death,  as  appeals  of  death,  robbery,  (3'c.  ^  ^^^^^^j^ 
or  only  to  have  judgment  of  damages  to  the  party,  fine  to  the  ^g^. 
king,  and  imprifonmcnt ;  as  appeals  of  mayheWy  &c. 

Civil  adions  are  again  divided  into  real,perfonal,  or  mixed  ;  and  Co.[.it.:84. 
here  it  may  be  proper  to  inquire  a  little  into  the  nature  of  thofe  i^nft-4o« 
real  adlions  which  were  formerly  in  ufe,  and  how  they  came  to 
be  difcontinued. 

Adlions  real,  or  relating  unto  lands,  are  either  droitural,  that  is,  [TMs  hnot 
of  the  right  of  theanceftor  ;  or  pofleflbry,  which  complain  of  the  '['%'["^ 'Vl* 
violation  of  a  right  of  which  they  themfelves  were  poflefled.  t^^^..„  j^^i'' 

tural  and  fojjiffory  adiions.  Whether  the  aftion  be  dicituial  or  p^Jl^jJ'^>y  depends  not  upon  whe. 
ther  it  complan  of  an  injury  to  the  demandant  himfelf  or  to  his  anceftor,  but,  whsther  Jt  feek  to 
recover  thtprof>crty  or  the  poffrjjli^n.  If  the  former,  the  adlion  is  driJural ;  if  the  latter,  it  s  piffffj'oiy, 
Fii.ch  has  dated  this  corredliy.  "  Real  aftions,'  fays  he,  "  where  a  freehold  (hail  be  reco\eifd,  are 
**  flff'il/''D'y  °'^ '"  '^'  '"'g^f-  P<'jTtjTo''y}  which  are  to  recover  a  poflelFion,  as  all  aHifes,  writs  of  a\e.,  be- 
"  fayel,  and  coftnaje.  In  the  r.rht,  which  are  to  recover  a  p;il"eiTicn  mixt  with  the  rijjht.  And  b.  th 
••  thefe  may  either  be:  of  a  poCeilion  or  right  in  himfelf,  or  defcjnd-.d  from  his  anceftors,  which  we 
"  call  arctjiral.  Real  adioiis  in  the  right,  arc  rither  founded  on  the  right,  or  f  r  the  mere  ignt." 
Finch's  Law,  257  8.  Note — The  pirt  reftrred  to  in  the  fiilt  InlHtute  in  (upport  of  the  dodrine  of 
the  text,  1/ia-  I  Inft.  164.  is  not  at  all  refetabie  to  it,  nor  is  the  editor  awarf,  that  it  is  warranted  by  any 
paflage  in  that  book,  j 

The  law  always  diftinguirtied  between  a  right  of  entry  and  a  Booth,  99. 
naked  right  to  the  land  itfelf;  and  therefore  there  were  different  ^g^*^  ^"^* 
remedies  \  for  to  recover  the  naked  right,  the  law  only  gave  a  writ   i  h.  g.  7. 
of  right ;   and  in  this  aclion,  the   defendant  at  his  ekdtion  might 
put  himfelf  upon  his  country,  or  wage  battle ;  but  when  the  dif- 
feifee  had  a  right  of  entry,  it  was  preiumed  that  the  dilleifin  was 
fre(h  and  recent  ;  and  therefore  the  trial  w^s  coram  paribus  ctirtis  ; 
but  if  the  diffcifee  did  not  come  till  the  heir  was  feated  in  the  pof- 
feflion,  and  had  paid  relief  to  the  lord,  then  the  entry  of  the  dif- 
feifee  was  taken  av/ay,  and  his  title  became  doubtful  ;  and   then 
they  appealed  to  Providence  in  fuch  decifions  •,  and  if  any  freeman 
would,  with  his  own  body,  defend  the  title  of  the  pofleflbr,  the  de- 
mandant was  obliged  to  find  a  champion  to  enter  the  liils  witli  him. 

But  to  recover  the  right  of  poUeflion,  the  ancient  way  was  by  Booth,  177. 
writ  of  entry,  where  the  procefs  was  hy  funimons,  grand  cape  be-  '79' 
fore  appearance,  and  piiit  cape  afterwards,  as  in  the  writ  of  right, 
and  the  general  ilTue  was  dijffifivit  •uel  von  dijfeifivit :  and  this  illue 
was  tried  by  a  jury,  becaufe  when  the  diff-ifin  was  frefli,  they  did 
not  put  it  upon  the  hazard  of  a  battle,  as  they  did  in  thofe  cafes 
where  the  long  pofleifion  had  made  the  right  doubtful. 

But  in  the  writ  of  entry  they  recovered  no  damages ;  for  that  Booth,  175. 
fuch  writ  only  demanded  the  freehold,  and  was  not  mixed  with  *  I^'t.  za^. 
the  perfonalty  ;  and  therefore  tq  recover  the  profits  which  are 
merely  perfonal,  they  had  an  adion   of  trefpafs,  which  wa;,  ihe 
proper  remedy  for  the  damages  fuftained. 

There  were  anciently  only  three  forts  of  writs  of  entry,  one  F.N.B.19T. 
againft  the  difleifor  himfelf,  the  other,  which  was  again ll  his  l°^'^^]]l\[ 
feoffee,  which  was  called  the  writ  of  entry  in  ihe  pen  the  third  was  3  bi.  Com. 
after  a  fecond  alienation,  which  was  called  a  lurit  of  entry  m  the  c.  10.  ici. 
per  andcui ;  but  the  ftatute  of  Alarlb.cap.  30.  gave  a  writ  of  entry 
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in  ihc  poj},  which  did  not  he  at  common  law  againft  an  alienee  at 

a  third  hand. 

F.N. B  191.        And  as  a  man  might  have  brought  fuch  writ  of  aitry  of  his  own 

Booth  17?    '^^^''^'^'".  ^o  he  might  have  brought  it  for  the  difleifin  of  his  father, 

176  200.  '  or  he  might  have  brought  itfpr  a  dilTeifin  done  to  his  grandfather, 

3BI.  Com.     which  was  called  a  writ  of  aycl,  or  a  dilleifni  done  to  his  great 

^  5-  grandfather,  which  was  called  a  writ  of  brfnyel,  or  any  collateral 

coufins  that  were  more  remote  tlian  broihersand  filters,  uncles  and 

aunts,  nephews  or  nieces  ;  and  this  was  called  a  writ  of  cofmage. 

Clan.  c.  7.        But  becaufe  tlie  proccfs  in  a  writ  of  entry  became  tedious,  when 

rieu  ai  •     ^"*'^^  actions  were  removed  out  of  the  lord's  court  into  that  of  the 

ai5.        '    kirtg,  and  thereby  the  procefs   which  ilTucd  from  three  weeks  to 

i^idi  Aflife.  three  weeks  in   the  lord's  couit,  was  depending  fo  many  fevtral 

terms  in  the  king's  court,  therefore  the  affife  was  invented,  which 

•was  in  the  nature  of  a  commlffion  to  put  the  dlfieifee  in  poflcf- 

fion  by  trial  at  one  aflifes  ;  and  this  was  fo  fudden  and  immediate 

a  remedy,  that  the  writ  of  evtry  became  obfolete  j  and  therefore 

/  when  the   aflife  was  the  ufual  remedy,  the  writ  of  entry  began 

to  be  called  a  ivrlt  of  entry  in  the  nature  of  an  (fffe- 

Sothewtit         There  were  likevvife  other  remedies,  as  xhaforniedon  in  remaiti- 

ofqirJ  ci       ^gy.  ^fjj  reverter,  and  a  forviedon  in  defcender,  which  were  given  by 

which  was     "^^  Itatute  de  donts^  which  created  eltates-tail. 

given  by  a  llatuie  paffed  in  the  fame  year  with  the  ftatute  de  donis,  viz.  i  3  E.  ; .  c.4.  and  occafioned  b_v  it. 

I'.N.B  2:0        But  the  proceedings  on  thefe  real  actions  being  dilatory  and  ex- 

of  ihlt-      V^^^^^'^y  ^^'^  '^^  many  cafes  concluding  the  party  upon  one  trial,  a 

menr,  more  commodlous  method  was  contrived  to  difpute  the  title  to 

3  Bi.  Com.    lands,  which  began  in  the  reign  of  Hen.  VII.  in  this  manner ;  by 

c.  ji.aoo.    forming  a  term  for  years,  and  then  the  leflees  bringing  an  ejeft- 

ment  to  recover  the  term,  and  thereby  U)  alTert  the  title   of  the 

leflbr  of  the  plaintifl":  before  this  time,  if  a  termor  for  years,  who 

only  claimed  as  a  bailiff  to  the  freehokler,  had  been  oufted  of  his 

pofleflion,  he  had  only  a  remedy  to  recover  damages  in  ejedmcnt, 

Jenk.  Cent    and  could  not  recover  the  term   itfelf(«);  but  in  the   reign- of- 

iheRecor"  •^'^"•Vll.  the  courts  of  cquIty  having  obliged  fuch  wrong-doer  to 

in  Rail.        2  fpccific  rcflltutlon,  the  courts  of  law  likewlfe  gave  an  habere fa- 

f^\Th       ^-'^'•'"/'^ii:^^''^'''^  to  recover  the  term /«y/)mV. 

term  itfel.'^wasrecover.ible  only  by  covenant  againO  tbelelF  r.  Fitz.  Eje^.  a.  P.  6  R.  2.  F.  N.  B.  145.  M. 
So  eaily  as  the  reign  of  E.  4.  it  was  faid  by  Kjirfax  in  aigiiment,  chat  the  plaintiff  in  ij.Siione  Jirmit 
ftuulii  icpover  poileliion  of  hij  term,  as  he  would  in  a  <}uare  ejecit  infra  ttrminum.  7  E.  4-   ^-  b. 

Perfonai  a£lions  are^A;  contraclity  or  thofe  founded  on  contradi, 
as  debt,  wiiich  is  co  reftore  the  thing  in  numero  ■  or  detinue^  which 
is  to  reftore  the  fame  In  fnecle,  or  damages,  where  it  cannot  be 

forwncti       iJiro"  r  "■/- 

-vide  thefe-  'lad  ;   alio  aiiions  of  account^  covenant,  ajjum^it^  quantum  meruity 

vera)  h-ads.    quantum  valcbat,  and  annuity. 

f^idehcids  Or  ex  delicio,   as  trefpafles  founded  upon  force,  which  are  tref-* 

Trepafs,       pafTes  vi  i^  amiis,  or  upon  frniul,  which  are  actions  upon  the  cafe. 

Trover,  and    ^     rp,  r  -r  -^       ,  ,  1  ,         r  i.         1 

Converfton,         iiieretore  it  a  man  gets  the  goods  or  chattels  of  another  by 
and  Adions  lawful  means,  as  by  bailment,  borrowing,  or  pledging,  he  cannot 
Pn  the  Cafe,  have  an  acflion  of  trefpafi,  but  mufl;  bring  detinue  ov  trover,   be- 
caufe the  party  had  not  violated  his  pofrdhon. 
yidiiU.  So  where  a  man  comes  to  buy  goods,  and  they  agree  upon   a 

toflvcy-'?    P''^*^  ^"^  ^  ^'^^  ^°^  '^'^  payment,  and  the  buyer  takes  them  away, 
9  no 
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ho  trover  lies,  but  an  ajfumpfit  for  the  money,  becaufe  tlie  proper- 
ty was  changed  by  a  lawful  bargain. 

If  I  borrow  a  horfe  to  go  to  Doverj  and  go  to  other  places,  the  Roll.  Rep« 
owner  may  have  an  acflion  on  the  cafe  againft  me,  for  exceeding  '-^' 
the  purpofes  of  the  loan  ;  for  fo  far  it  is  a  fecret  and  fallacious 
abufe  of  his  property,  but  no  general  ad^ioli  of  trefpajSi  becaufe  it 
IS  not  an  open  and  violent  invafion  of  it. 

Where  the  a£t  is  lawful,  as  the  fixing  a  fpout,  and  the  conf6-  SMod.  lyi* 
tjuence  is  injurious  j  the  remedy  is  by  cafe,  and  not  trcfpafs.  j^gq."'^"*' 

Fortefc.  212.   I  Stra.  634* 

(B)  In  v^hat  Cafes  an  Adlon  will  lie,  and  for  whoiHj 
and  againft  whom. 

"iT  is  clear,  that  for  all  injuries  done  to  a  man's  perfon,  reputa-  *  (SeeJ/./rj 
-'■   tion,  or  property,  he  fhall  have  an  action,  and  that  for  every  ^^^'^V^ 
right  he  is  to  have  a  remedy  :  for  want  of  right  and  want  of  re-  ]arm.) 
incdy  are  the  fame  thirtg  *. 

It  is  alfo  agreed,  that  where  a  perfon  has  feveral  remedies,  he  Co. Lit. i45# 
may  chufe  which  he  pleafes  ;  but  he  cannot  devife  or  lay  hold  on  ^'"^'  4* 
aiiy  but  thofe  prefcribed  by  the  laws  of  his  country ;  for  if  this 
were  allowed,  it  would  be  conflituting  as  many  actions  as  there  ^ 

are  men,  which  would  be  highly  inconvenient. 

But  in  this  the  great  difficulty  is,  when  a  man  fhdl  be  faid  to  Vide  iJmU 
have  fuff'ered  an  injury,  or  to  h-ave  fuch  a  riglit  as  will  entitle  him  ^'^°"^' 
to  an  aclion ;  and  here  the  rules  cftabliflied  by  that  fociety,  of 
which  he  is  a  member,   niuft  govern  ;  and  therefore,  though  a 
man  has  a  right,  yet  if  he  be  burred  by  the  ftatute  of  limitations, 
he  can  have  no  remedy. 

So  if  I  promife  by  word  only  to  convey  lands,  or  to  give  goodo,  Yelv.  tgiJ. 
without  delivering  pofl'cffion,  or  if  I  promife  to  {ct)  build  a  houfe  ^^°'S^l\ 
without  confideration,  ISc.  though  by  the  laws  of  nature  thefe  pro-*-   j ', ,',  5  ^^^ ' 
mifes  are  binding,  yet  no  action  lies  ;  for  without  deed  duly  fealed   i3.  Roll. 
and  executed,  or  without  confideration,  no  property  is  altered  ;  V^^'-^'  .r 
and  every  fuch  promife  is  efteemed,  in  the  eye  of  the  law,  to  be  carpenter 
milium  pa di urn  nude  tion  oritur  acfio.  underta'ies 

to  build  A 
houfe  for  me,  and  does  it  ill,  AnaFi  n  on  the  cafe  lies  againft  him.  Kclw.  '■%.  Roll.  Abr.  9.   So  if  a  carpen- 
ter promifes  to  repair  my  houfe  before  fuch  a  day,  and  does  not  do  ic,   by  which  the  hoafs  fails,  en  ac- 
tion en  the  cufe  lies.     Roll.  Abr.  9.  but  for  this  tjide  j^Jfttmt.f.:  and  AFihn  tr.  the  Cafe. 

So  in  cafes  where  there  may  be  ^<3/«;«/w  abfque  wjurid^  the  party  Roll.  Abr. 
can  have  no  adtion  j  as  if  a  fchool  be  fet  up  in  the  fame  town  ''?J' 
where  an  ancient  fchool  has  been  time  out  of  mind,  by  which  the  Noy,  is.. 
old  fchool  receives  damage,  yet  no  aftion  lies. 

So  if  I  retain  a  mafl:er  in  my  houfe  to  inllrucl  my  children^  11^.4.4;, 
though  this  be  to  the  damage  of  the  common  mafler,  yet  no  aeliion  ^''"'  ^'"' 
lies.  •  iC7. 

[If  I  throw  out  windows  in   my  houfe  which  overlook  my  Non-isv. 
neighbour's  houfe,  and  break  in  upon  tliat  privacy  which  \\t  be-  ^'^^^''  ''/* 
fore  enjoyed,  yet  no  adlion  lies.  c!  p."i  hi 

cafe  of  Cherrington  v.  Abney,  i  V€rn>  646.  was  c'ltcd  In  the  arg'-.-ncnt,  but  the  Court  thought  ic  is- 
fcrved  no  attentioiir 
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3Bi.Comm.  Ko  a(flion  Hcs  for  the  fees  of  a  counfel,  or  pliyfician;  they  bc- 
*■'■  ^^"'''■^'  ing  given  as  a  mere  gratuity. 

4  IcrmKep.  317.    2Atk.332. 

RufTcii  V.  The  parties  to  civil  fuits  are,  individuals,  who  mufl  be  partl- 

thc  Men  of  cularly  named  ;  bodies  corporate,  and  pcrfons  quaft  incorporated, 
'iermRcp.  rendered  liable  to  be  fued,  and  capable  of  fuing  by  the  provifions 
€67.  of  particular  acls  of  parliament((7).  The  inhabitants  of  a  county  or 

'r!  ".^'^^?'^^  dillri6t,  unlefs  fo  embodied,  cannot  be  called  upon  to  anfwer  ci- 
«it  hue  ai.d  inlit'fr  for  an  injury  fultained  in  confequence  of  any  breach  of  their 
cry,  6.-C.        public  dutv  -,  for  collci^lively,  and  qua  inhabitants,  they  are  not 

otherwife  obje£ls  of  civil  jurifdi£tion.] 
Cn.T.irtiiS.       As  the  law  grants  rcdrefs  for  all. injuries,  and  gives  a  remedy 
^'.'^?  [.'^  ''^"  for  every  kind  of  ri^ht,  fo  it  is  open  to  all  kinds  of  perfons,  and 
none  are  excluded  from  bringing  an  action,  except  on  account  of 
their  crimes  or  their  country ;  as  men  attainted  of  treafon  or  fe- 
lony,   popifh  recufants,    perfons  outlawed  or  excommunicated, 
ccnvi£l  in  a  pvammure^  or  alien  enemies. 
2Riim.3ii.        A  man  that  hath  a  fpecial  and  limited  property  in  goods,  as  a 
Alo'd^io'.  "   c^^^^^^  ^bat  hath  goods  delivered  to  him,  a  ilieriff  who  hath  levied 
Sjnd.  47.  a  goods,  a  bailee  who  hath  goods  in  his  keeping,  ^V.  Ihall  have  ac- 
Keb.  fsS.     tions  agaii-fl  ftrangers  who  take  them  aw  ay,  becaufc  they  are  an- 
CrV'irf-:.  fwerabie  in  damages  to  the  abfolute  owner. 

Sid.  ^j£.  So  a  man  who  h-s  caufe  of  aclion  againfl:  two,  may  bring  it 

againil  winch  he  pleafcs ;  as  if  ^'.  takes  the  goods  of  C.  and  B. 
takes  them  from  A.  C.  ihall  have  his  atlion  againfl  A.  or  B.  at 
his  eleO.ion,  becaafe  both  damnified  C.  in  their  taking. 
jAileyn,  3.  So  if  two  of  the  fheep  of  A.  have  been  loll,  and  one  of  them  is 

atid^Zj^hai    ft^'-^id  again,  and  the  fliepherd  oi'  A.  afnrms  it  to  be  one  of  them, 
ry  Roll.       whcrv-^upon  A.  pays  for  the  feeding  of  it,  and  caufes  it  to  be  fhorn 
Ahr.  1 01.     and  marked  witxi  his  own  mark,  and  alter  the  fliepherd  knowing 
this  to  be  the  flieep  oi  yl.  falfely  and  fraudulently  affirms  to  the 
bailiff"  of  the  manor,  to  which  waif  and  ilray  belongs,  that  the 
iaid  iheep  is  a  flray,  whereupon  the  faid  bailiff  feizes  it,  tSi'c.  A. 
may  have  an  aclion  againfl  his  liiepherd,  for  that  by  his  falfe  prac- 
tice he  hath  created  a  trouble,  dil'gracc,  and  damage  to  him  ;  and 
tiiough  lie  hath  good  caufc  of  attion  againil  the  bailiff,  yet  this  will 
not  excufe  the  Ihcpherd. 
Ailevn, ;;.          So   if  one  flander   my   title,  whereby    I   am    wrongfully   dif- 
turbed  in  my  poikinon,  thougli  1  have  remedy  againil  the  tref- 
pafTor,  yet   I  may  have   an  attion  againil  him  who  caufed  the 
■  didurbance. 
Cm\\.  53.         If  there  are  fcvcral  proprietors  of  a  fliip  wliich  hath   ufually 
Si-di'i^d'^2  t^'^''fp"tted  goods  for  hire,  and  a  mailer  placed  therein  by  the 
balk. 440.     part-owners,  who  hath  60/.  wages  for  every  voyage  from  London 
pi.  1. 3  Lev.  to  T.  and  J.  S.  without  making  any  contract  witn  tiie  part-owners, 
'ii' S.  c  •    '^"'^^  none  of  them  being  prefent,  delivers  certain  goods  on  board 
Show.  10.     to  the  mafler,  to  be  carried  for  hire  from  Lc7idon  to  T.  and  the 
,Vi;rn.  -yp-],    ^i^jp  fafely  arrives  there,  but  the  goods  arc  fpoiled  through  the  ne- 
2V  rn.V'-    K^-<^  ^^  tbe  madcr,  an  adion  lies  againfl  the  part-owners;  for 
?  iViuo,  ^v    lii^'^iih  the  mafler  is  chargeable  in  rcfpcdl  of  his  wager,  fo  are 
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the  prdprietors  in  refpecl  of  the  freight,  at  the  election  of  the  iiMod.446. 

ther  all  the  part-owners  are  not  to  be  fued  ;  but  clearly,  if  they  are  not,  it  muft  l>e  pleaded  in  abate- 
ment. Stra.  553.  820.  2  Bl.  Rep.  947.  A  pcifon  attainted  is  not  to  be  charged  with  civil  fuits  but 
by  the  leave  of  the  Court,  or  of  a  judge.     F<;/?«t,  61. 

(C)     In  what  Cafes  diftind:  Things  may  be  laid  in 
the  fame  Ad:ion. 

THE  diftin£Hon  iiereln,  with  refpeft  to  real  actions,  depends  ^Co.  S7. 
on  the  different  kinds  of  writs  ;  for  all  original  writs  are  of  ''"^  ^'"'  ''''* 
two  forts,  vrzy  breve  mmlncttum  is"  innominatum  ;  the  firft  contains  oqq.  Owen* 
the  time,  place,  and  demand,  very  particularly  ;  and  therefore  in  n.Keiw. 
fuch  writ  feveral  lands  by  feveral  titles  cannot  be  demanded  in  '^5-  Dyer, 
the  fame  writ ;  the  other  contains  only  a  general  complaint,  with-  Brownl.s74. 
out  exprefiing  time,  damages,  ^c.  as  the  writ  of  trefpnfs,  quare 
<laufuiti  f regit y  i^c.  and  therefore  feveral  lands  coming  to  the  de- 
mandant by  feveral  titles,  may  be  demanded  In  fuch  writ. 

As  to  perfonal  aftions,  the  difference  arifes  from  the  above- 
mentioned  divifion  of  perfonal  adlions,  ^1%.  fuch  as  are  ex  con- 
traciui  and  fuch  as  are  ex  deliHo^  or  founded  on  a  iort;  therefore  debt  Cro.Car.20, 
on  an  obligation  and  on  a  miituatus  may  be  joined,  becaufe  the  \^^'  ^^''^* 
writ  is  general,  and  the  declaration  upon  both  will  be  warranted  s^-7'  3*0.* 
by  the  authority  given  by  the  general  words  of  the  writ  \  fo  debt  Joinder  in 
and  detinue  may  be  joined  in  the  fame  writ,  becaufe  there  are  ^'^'.''"'97' 
writs  in  the  reglllcr,  in  which  they  are  both  comprifcd  In  the  fame   i-o. 
writ ;  fo  debt  upon  a  leafe  and  for  clothes,  they  being  In  the  {a)  The 
words  of  the  fame  writ ;  but  debt  and  account,  or  debt  and  tref-  ^''"^  reafnn 
pafs(.)  cannot  be  joined.  ;^>;:,^-* 

not  be  joined,  is  not  the  difference  of  the  defendants  pleas  ;  for  if  th.t  were  the  reafjn,  debt 
upon  an  obligation,  to  which  the  plea  is  non  eft  faSfum,  and  on  a  muttiatus,  ni!  debet  could  not  be 
joined  ;  theicfore  the  true  reafon  a:ifes  from  the  difference  of  rhc  procefs,  and  the  fines  paid  on  tak- 
ing out  the  original  ;  for  in  debt  the  old  procefs  was  fummons,  attachment,  and  diitrefs,  and  on  taking 
out  the  original  a  fine  was  paid  to  tliS  king,  which  was  in  proportion  to  the  fum  demanded  ;  but  in  tref- 
pafs  the  procefs  wa^  a  cap'ms,  becaufe  the  man  that  had  commitred  a  tort  might  be  fuppofed  to  fiy  frorn 
juftice  ;  and  in  this  adtion  tlse  Court  fet  a  fine  on  him  in  proportion  to  his  offence,  and  levied  it  by  a 
<g/>iatur.    Gilb.  Hift.  C.  P.  6. 

In  perfonal  aftions  feveral  v/rong;s  or  trefpaffes  may  be  joined,  8  Co.  87. 
becaufe  they  may  be  comprifed  in  the  fame  writ,  and  (o  may  fe-  J^"*^'^'^- 
veral  actions  on  the  cafe,  where  the  cafe  Is  of  the  fame  kind  ;  as  Raym.  23*3. 
an  a£tion  for  a  fraud  on  the  delivery  of  the  goods,  and  on  the  war-  [(-^)Thedif. 
ranty  of  the  fame  ecods,  belnjr  both  on  the  contradt ;  fo  as^alnfl:  a  ''^i^'^y  ^'  ^'^ 

•'  -lori  1  1  ^»        what  coutjts 

common  carrier  on  the  cuitcm  or  the  realm,  and  trcver  may  be  may  be  ioin- 
joined,  becaufe  both  on  the  tirt^  it  being  a  violation  of  the  cuftom  ed  in  the 
not  to  deliver  the  charge  {h\  ^''T^  ^"^t* 

o     *    '  ration  hath 

at  length  m?t  with  an  eafy  folution  :  avy  counts  that  cdriit  ^J  the  pne  pha,  end  are  fiU'.ivcd  by  tlefjme 
judgment,  may  be  included  ir.  the  farr.t  dcc.'arattcn  j  but  counts  which  require  a  different  plea,  or  r.  ceive  a 
dijferent  }\iigmtnt,  cannot  be  joined  ;  and  yet  the  caufe  of  ?.<nion  comprized  in  fucii  counts  may  i/i  both 
cafes  be  identically  the  fame.  Thus,  a  count  againft  a  carrier  on  thi  cuftom  of  the  realm  ai;d  one  in 
tnver  rr.sy  be  joined,  becaufe  the  plea  and  the  judjmJnt  proper  to  both  are  the  fame  ;  bit,  inftcad  of 
the  count  upon  the  cuftom  of  the  realm,  fubftitute  a  count  in  airumpfit  agiinrt  the  carrier,  and  trovft 
C?nnot  be  jo'ned  with  it  ;  becaufe  the  plea  to  each  is  different,  fiio'.vn  v.  Dixon,  j  Term  Rep.  276. 
Mail  V.  Cesjfcn.  3  W'.if.  3^4.  Dickon  v.  Ciiftcn,  z  Wilf.  310.] 

E  2  But 
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»  Lev.  Toi.  Bat  a<^ions  founded  upon  a  tort  and  upon  a  contrail  cannot  b« 
s  Sid  air  joined,  as  ajfumpjtt  and  trover  againft  a  carrier ;  for  though  thefe 
izMod.  73.  come  under  the  general  head  of  actions  on  the  cafe,  yet  they  are 
See  Ld.        more  diftindl  caies  than  debt  and  ia)  account,  which  cannot  be 

SalL  .0.       JOl"ed. 

3  Salk.  204.     5  Mod.  85.     Comb.  332.     (<?)  Bro.  Joinder  in  ASion,  97. 

3  Lev.  99.         If  trover  and  ajfumpjtt  are  joined  in  one  action,  and  upon  not 

Bfomwell.     S^'^^X  ^'^^  J^'^X  (i^^oad  the  trover  find  for  the  defendant,  and  qitoai 

the  ajfumpjit  for  the  plaintiff,  yet  he  (hall  not  have  judgment,  for 

thefe  cannot  be  joined  in  the  fame  adlion,  and  the  feverance  by 

the  jury  will  not  help  it,  the  declaration  being  naught  at  firft. 

■Alleyn,  9.         One  aftion  will  lie  for  entering  the  houfe  of  the  plaintifl",  break- 

302?  Ldi      ^"S  ^^''^  chefts,  and  carrying  away  his  goods,  and  for  beating  his 

Raym.  274.  fervant^fr  quod  Jerviti urn  iimijtt. 

6tr.   635. 

Cro.  Car.  If  in  an  aftion  upon  the  cafe  the  plaintiff  declares,  that  whereas 

^°d  R^fd'*  accommodajfet  to  the  defendant  a  gelding  ad  equ'itand''  ab  L.  ujque 
ib\  But  die  ^-  ^  i^'^demjalvo  delibera/td'  to  the  plaintiff,  the  defendant  intend- 
pi.iintiff  had  ing  to  deceive  the  plaintiff,  rid  upon  the  faid  gelding  from  L.  to  E. 
judgment,  3,1^  £^  unto  L.  again,  and  by  that  riding  fo  much  abufed  the  faid 
verdfa  •  but  borfe,  that  he  became  of  little  value  ;  and  though  the  plaintiff  at 
perHobart,  £.  demanded  a  rc-dclivery  of  the  faid  gelding,  yet  the  defendant 
*^^  ^^^-l?^'  refufed,  and  yet  doth  refufe  to  deliver  him,  and  hath  converted 
haVedemur-  *^be  faid  gelding  to  his  own  ufe  j  this  declaration  is  not  (^)  good, 
red  for  the  bccaufe  it  contains  diflincl  matters,  for  part  is  founded  upon  the 
^f"h  *d*^*     contratl,  and  part  upon  the  to7-ty  which  are  feveral  caufes  of  ac- 

claration.         tlOn. 

Vide  head  of  Amendment  and  jeofail. 

Hob.  249.  An  ejeftment  and  affault  and  battery  were  joined  in  one  writ, 
^'^°"^'s  c  ^"'^  "°''  S^^^^y  pleaded,  and  a  verdicl  and  entire  damages  given  for 
^.n^Wivcb     the  plaintiff;  and  it  feems  to  have  been  aided  after  verdi6l. 

held  the  writ  naught,  but  the  damages  being  found  feverally,  the  plaintift'releafed  thofe  fur  the  battery, 
and  had  judgment  for  the  ejedment. 

Yeiv.  63.         Where  one  hath  a  right  to  recover  in  the  fame  kind  of  a£lion, 

noon^J'.Hiil.  though  he  derives  his  right  from  different  titles,  yet  being  con- 

Browni.  So.  joined  in  him,  he  may  recover  in  one  action  ;  as  if  in  debt  upon 

Cro.jac.6S.  2  ^  3  £.  6.  f.  13.  for  not  fctting  forth  tithes,  though  the  plain- 

Noy^'s!'^'    ^^^  fhews,  that  by  prefcription  the  redor  of  A^  hath  had  two 

S.  C.  parts,  and  the  vicar  of  y^.  the  third  part  of  the  tithes  there,  and 

that  the  faid  re£l:or  and  vicar,  by  feveral  leafes,  did  demife  to  thq 

plaintifl',  whereby  he  heczmc  prcprietarius  of  the  faid  tithes,  and 

the  defendant  fowed,  Is'c-.  this  acStlon  is  well  brought,  for  though 

the  vicar  and  parfon  could  not  join,  becaufe  they  claim  feverally 

by  divided  rights,    yet   when    both   titles  are  conjoined  in  one 

perfon,  the  matter  of  the  title  is  alfo  conjoined ;  and  this  being  a 

perfonal  a<Slion  and  founded  upon  a  wrong,  it  is  fufficient  to  fhevir 

generally,  that  the  plaintiff  isjirmar'nis  ox proprietarius  of  the  tithes, 

without  faying  by  what  title. 

^'^^^'{l^*         If  ■^-  being  feifed  of  a  third  part  of  a  mefTuage,  life.  In  fee,  de- 

2ik  v!'' '    i»ues  the  fame  to  B.  for  years,  who  alTigiis  to  C.  and  A.  by  bar- 

5  gai* 


gain  and  fale  enrolled  conveys  his  reverfion  to  D.  and  his  lieirs,  Wamford. 

who  was  then  feifed  of  another  third  part  in  fee,  and  afterwards  ^™'  ^'''" 

the  faid  D.  leafes  his  third  part  alfo  to  the  faid  C.  for  years,  and  o'wc'n,  n. 

dies  ;  and  his  heir  by  bargain  and  falc  enrolled  conveys  the  rever-  S.  c. 
fion  of  the  faid  two  third  parts  to  E.  and  his  heirs,  after  which 

waite  is  done  ;  E.  (a)  may  bring  one  action  of  wafte  upon  thcfe  {")  And  the 

feveral  leafes,  for  that  neither  tlie  intereft  of  the  terms  nor  of  the  ''^^''•p''^- 

,..,,  J.  ,  caujj  the 

inheritance  were  fevered  or  divided  to  feveral,  but  were  in  one  afljgament 
pcrfon  at  the  time  when  the  wafbe  was  done.  of  waftck 

^  in  one  and 

the  fame  thing.     Per  Poph.  Ch.  Jufl-.     Vide  head  of  Wap. 

If  In  covenant  the  plaintifF  (hews  that  A.  was  feifed  In  fee  of  Cro.  Jac. 
one  meffuage,  and  poflefl'ed  of  another  for  a  certain  term  of  years  ^"^'    p'°^ 
yet  enduring,  and  let  both  to  the  defendant  for  a  lefs  term  of  sc.john. 
years,  and  that  the  defendant  did  covenant  to  repair,  i^c.  and  Lev.  iio. 
(liews  that  A.  by  one  deed  did  grant  to  the  plaintiff  the  reverfion  ^"  ^'  ^ 
in  fee,  and  by  another  the  reverfion  for  years,  ^c.  and  that  after 
the  houfes  were  out  of  repair,  ^c.  this  aclion  is  well  brought, 
for  as  upon  feveral  leafes  or  upon  feveral  grants  of  a  reverfion 
one  action  of  wafte  lies,  fo  for  the  fame  reafon  one  writ  of  cove- 
nant will  lie. 

But  one  cannot  in  the  fame  a(ftion  join  a  demand  agalnft  one  in  Hob.  8g. 
Ills  own  right,  and  a  demand  on  him  as  reprefentative  of  another ;   Harendand 
as  if  in  ajfunipfit    againlt  an  a<lminifl:rator,  the  plaintiff  declares  AnlTTcS 
upon  a  fale  of  goods  to  the  inteftate  for  200/.  and  upon  another  S.  P.  For 
fale  to  the  defendant  herfelf  for  27/.  and  that  upon  account  the  ^'^'^  vide 
defendant  was  found  indebted  to  the  plaintiff  in  thefe  fums,  and  gcuto^s  and' 
promifed,  ^c.  the  declaration  Is  naught,  for  the  charge  being  In  Adminif- 
fcveral  manners,  viz.  in  his  own  right  and  as  adminillrator,  it  ^^^'^''s,  and 
ought  to  have  been  by  feveral  actions.  ^oC* 

Moor,  4i(;.    Hob.  184.    Noy,  19.    Vent.  26S.  2  Lev.  no,  iii.  228.  zKeb.  814.   3  Lev.  74, 

[Where  the  fame  perfons  are  affignees  of  two  bankrupts  under  Hancock 
feparate  con^miffion'j,  they  cannot  join  In  the  fame  action  a  joint  ^"'*  "''^s", 
debt  due  to  both  the  bankrupts  witli  feparate  debts  due  to  each.       Hayvva"'  \ 

Tor.  Rep.  433 

But  where  the  fame  perfons  were  affignees  of  A.  and  B.  and  Streatfieid 
Hkewife  affignees  of  C.  and  they  declared  as /i/ri' for  a  joint  dc-  ^j^^  ""^'l"'"' 
mand  due  to  all  the  bankrupts,  fuch  decLn-ation  was  holden  good  Hariiday]  3' 
UDon  a  motion  in  arreft  of  judgment.]  Ter.  Rep. 

779- 

Several  perfons  may  join  In  an  aclion  where  their  intereft  is  For  this  vide 
joint  j  as  if  the  feveral  cattle  of  A.  and  B.  are  diilrained,  and  C.  head  of 
in  confideration  of  10/.  to  him  paid  by  A.  and  B.  affumes  and  ^"'"''^"T^' 
promifes  to  them  to  procure  the  cattle  to  be  re-delivered  to  them,  RoIi!  Abr*. 
if  they  are  not  re-delivered  accordingly,  one  joint  action  lies,  for  3'-  ^'^^ 
the  confideration  Is  entire  and  cannot  be  divided. 

So  if  A.  hath  one  mill  and  B.  another  in  the  fame  manor,  which  2  l-ev,  27. 
they  have  ufed  to  repair,  and  time  out  cf  mind  ail  the  grain  which  ^'^^«'^y  and 
was  ground  and  fpent  in  the  houfes  of  the  tenants  of  the  faid  ma-  iKcb.  631. 
'i^QX%  and  was  not  ground  at  one  of  the  faid  niills,  hath  always,  and  ^  sand.  ns 

£3  ,  ought  ''^"^'''7- 
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S.c.  agreed  Ought  tO  be  groiind  at  the  other,  and  C.  a  tenant  of  the  laid  ma- 
fer  lotam  jjor,  grinds  at  another  mill,  ^c.  A.  and  B.  may  join  iu  cue  i£lion 
bwaufe'the'  ag^inll  C.  for  the  damage  is  entire  to  both  their  mills. 

plaintiffs  hid  declared  that  all  the  grain  ought  to  bs  ground  at  thofc  two  mills,  or  one  of  tluin,  which 
might  be  if  all  ought  to  be  ground  at  one  of  the  mills,  and  notiiing  at  the  other,  for  their  expedition 
they  prayed  a  nil  c^p-  fer  billani. 

3  Lev.  -?62.       If  within  the  parifti  of  A.  there  is  a  cuftom  for  the  parifhiotiers 
Warduf^/    yg^v-iy  j-q  eidct  two  pcrfons  to  be  churchwardens  there,  and  ac- 
tion, cording  to  the  uid  cuflom  B.  and  C  are  ele£ted,  but  the  furro- 
gate  of  the  bidiop  refufes  to  admit  and  fwear  them  into  the  faid 
office  ;  upon  -which  they  bring  a  niatuiamuSy  and  he  falfely  returns 
a  cuftom  for  the  vicar  to  chufe  one  churchwarden,  and  that  there- 
fore he  cannot  admit  both  the  faid  parties,  but  is  ready  to  admit 
one  of  them  ;  they  may  join  in  an  atliou  for  this  falfc  return,  for 
the  jnand^imus  and  whole  profecution  thereof  was  joint,  and  this 
is  no  office  of  profit,  nor  action  brought  for  that,  but  for  the  un- 
juft  return, 
n  Lev.  563.       So  if  the  regiftcr  of  the  biihop  refufes  to  regifter  a  licence  of  a 
l,'/\  '"         chapel  for  a  conventicle,  accordintj  to  i  JV.  t^f  M.  c.  18.  and  upon 

Mod.   34.0.  i        ,  ,       .  '  r   ir  r  i        r      1  •     L     L  • 

271.  a  mandamus  to  do  it  makes  a  lalle  return,  ieveral  oi  the  mhabit-s 

ants  may  joia  in  one  adtion  again il  him. 
Dyer,  19.  But  if  one  man  galls  two  other  men  thieves,  and  (hews  in  cer- 

Gouidfb.76.  j-jjjii  of  ^vhat,  l3c.  they  (hail  not  {a)  join  in  one  acSlion  againft  him  j 
Car.'ci2."    ^°^  ^'^^  wrong  done  to.  one  is  no  wrong  to  the  other. 

S.  P.  («)  So  in  falfe  inipvifonment.  Dyer,  19.  Nor  will  one  aftion  lie  againft  two  perfons  for 
words  fpoken  by  both.  Sryle,  24.1.  [2  Burr.  984.  Action  againft  hufband  and  wife,  for  words 
fpoken  by  wife;  and  adion  againft  hulband  only  for  words  fpoken  by  him,  cannot  be  confolidated. 
Swithin  v.  Vincent,  a  Wilf.  227.J 

Kelw.  55.  So  in  aflault  and  battery  ;  for  the  battery  done  to  one  cannot 
fn  Aftion^"  be  the  fame  as  that  done  to  the  otlier  j  and  one  battery  may  hurt 
37.Reg.105.  more  than  the  other. 

Owen,  106. 

Dyer,  351.  If  a  man  holds  fevcral  lands  of  feveral  lords  by  heriot  cuftom^ 
^  and  to  defraud  them  of  their  heriots  makes  a  fraudulent  gift  of  all 

his  beads  heriotable,  all  the  lords  may  join  in  one  a£lion  upon  the 
13  El'lT..  c.  5. 
Dyer,  370.         If  two  joint  owners  of  a  fum  of  money  are  robbed  upon  the 
highway,  they   may  join  in  one  adlion  againil  the  hundred  in 
which,   ^c.  otherwife  if    the  fums  are  feveral,  and  feveral  pro- 
perties. 
1  Bulft.  68.       l^  A.  delivers  goods  to  B.  to  deliver  over  to  C.  and  B.  does  not 
s.^p.  and      deliver  them  over  accordingly,  but  converts  them  to  his  own  ufe> 
there  faid       either,^,  or  C  may  have  an  action  againft  B.  but  buth  fhall  not 
that  they       j^^ye  an  a6lion,  but  he  who  firfi  bec^ins  his  aclion  {hall  go  on  with 

could  not         ^1        r  °  o  . 

tothjoin.  the  fame. 

3  Lev.  209.  If  ^.  is  fcifed  in  fee  of  the  reverfion  of  a  Ciofe  expectant  upon 
rnd^Onllow.  ^  ^^"'^"^  ^^'^'  y^^^^,  and  B.  is  poneflecl  of  another  clofe  adjoining 

4  Burr.  thereto,  between  which  clofos  tliei"^  runs  a  rivulet,  and  jy.  Hops 
2141.  ace.  it,  per  quod  the  clofe  oi  A.  is  fufrounded,  fo  that  the  timber- 
Ciffyrfli  trees,  l^c.  become  rotten;  A.  in  refped  of  the  prejudice  to  the 

reyerficn,  may  have  one  aiflion,  and  the  ternaor  in  refpefl  of  the 

pofTfffion, 
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pofiefTion,  and  of  tlic  fnade,  flieher,  '(Jfc.  may  have  another  a£tion, 
and  a  fatisfadtion  given  to  the  one  is  no  bar  to  the  other. 

One  aclion  will  not  lie  againft  feveral  men  for  fpeaking  the  Pa!ni.  313. 
fame  words ;  for  the  words  of  the  one  are  not  the  words  of  the  ^'^J^'^se'i 

.  1  •    •  n  •  I.  1-    •  J      ^P''"  motion 

Other,  and  can  no  more  produce  a  joint  atlion,  than  tneir  words  after  a  ver- 

and  toneues  can  be  faid  to  be  one.  <^i>^  ""■ 

°  ^        plaintiff. 

Cro.  Tac.  647.  S.  C.  adjudged.     Bukl.  15.  S.  P.  but  there  faJd,  that  It  was  otherwife  in  the  fpiritual 
court,  ioT  that  one  libel  may  be  againft  feveral  perfons. 

But  if  two  men  procure  another  to  be  Indidled  falfely  for  a  com-  Latch.  262. 
mon  barretor,  he  may  have  an  acSlion  upon  the  cafe  aeainft  them  ^°  '/.'^'* 

,     .      n    •  r^        r      1  r  -1  conlpire  to 

both ;  though  in  llrictnefs  the  piocurement  ot  one  is  not  the  pro-  maintain  a 
curement  of  the  other  *,  fut,ar,done 

only  gives 
money.     Bro.   Joinder  In  Aftion,  47.     Fitz.   Error,  31.     Fitz.   Maintenance,  15.    So  in  ttefpals. 
Latch,  262.      y'lJe  head  of  Trejfiaji.     So  one  deck:  tantum  lies  againft  all  the  jurors  who  take  money, 
for  they  all  give  but  one  verdict,   and  are  but  one  jury.     Bro.  Joinder  in  Aftion,   5.  47.  100.  icS. 
Fitz.  Diciet  tantum,  i.  4.  6.     *  It  is  in  the  nature  of  a  anfpiracy.     It  is  one  jiint,  entire  aft. 

[Where  there  are  two  or  more  bailiffs,  ^c.  of  a  borough,  a  joint  Schuidam  v. 
action  will  lie  againft  them  under  the  ftat.  of  3  Geo.  3.  c.  15.  ^^""'^j*  ^ . 
for  refufing  infpe£lion  of  the  books  and  papers  wherein  is  entered 
the  admiffion  of  freemen,  though  the  words  of  the  ftatute  are  in 
the  fingular  number,  **  mayor,  or  bailiff,  t^'s."  for  the  breach  of 
truft  in  one,  is  a  breach  of  truft  in  both,  they  being  in  law  but  one 
officer. 

One  a£lion,  it  feems,  will  lie  againft  all  the  coroners  of  a  county  Frcem.  191. 
for  a  falfe  return  to  a  capias  iitlagattnn. 

Where  two  partners  contract  to  pay  a  certain  fum  of  money  Byers  v, 
equally  out  of  their  private  capy  to  a  third  perfon,  they  muft  be  ^"''g^'^.^.g 
jointly  fued  upon  this  contract,  for  it  is  joint.] 

A  man  cannot  declare  againft  one  defendant  for  an  afTault  and  Stile,  1^3. 
battery,  and  againft  the  other  for  taking  away  his  goods ;  becaufe  ^t^'^^lfl^^ 
the  trefpalTes  are  of  feveral  natures,  and  againft  feveral  perfons f.     feve.-ai  dif- 

tin£t  caufes  of  aftion. 

If  A,  leafes  for  years  to  B.  and  C.  rendering  rent,  and  C.  afTigns  Palm.  283. 
his  moiety  to  D.  and  after  rent  is  arrear,  A.  may  bring  one  aflion 
of  debt  for  the  rent  againft  B,  and  D.  for  the  reverfion  remains 
entire. 


sections  JLocai  anD  XranCtorp. 


ORIGINALLY  all  anions  were  tried  in  t'le  prcper  coun-  7  C^.  t. 
ties  in  whicli  they  arofe,  purfuant  to  the  mixim,  viciin  vici-  ^'p*  "'^ 
norum  faE}a  puTf-.tmiintur  fcirc  :  this  created  no  inconveniency,  for 
all  men  being  anciently  in  dcceund  they  were  eafily  come  at,  the 

E  4  decenna 


S:::!:na  being  refponfible  for   their   appearance ;    but  when   thft 

cufLom  of  the  decennary  began  to  wear  off,  men  ufed  to  fly  from 

their  creditors,  and  this  begot  the  di(lin(£lion  between  local  and 

tra7ifttory  aEliom ;  the  firft  relating  to  lands,  which  muft  be  tried 

v.'hsre  the  lands  lie  ;  the  other,  a  debt  or  duty  adhering  to  the 

perfon  wherever  he  fled  :  hence  men  omitted  to  date  their  con- 

trafts  from  any  certain  place,  and  began  their  obligations  with  a 

noveriut  xiniverji :  when  this  diftinclion  was  eftabiiflied,  the  licence 

it  gave  was  foon  abufed  to  a  great  degree ;  for  plaintiffs  would 

lay  their  aiflions  far  from  the  place  where  the  fa£l  was  donej  and 

the  defendants,  for  fear  of  being  outlawed,  were  neceflltated  to 

carry  their  witnefles  into  that  county,    how  far  focver  remote 

from  the  place  where  the  caufe  of  aftion  arofe.     To  remedy  this, 

jlnft.  T-jo.       «  The  6  R.  2.  c.  2.  provides.  That  to  the  intent  that  writs  of 

Fitz.  Brief,    c<  ^g]3(.  a^f{  of  account,  and  all  other  fiuh  aFlions^  be  from  henccr 

274.  645.      *'  forth  taken  in  their  counties,  and  directed  to  the  fherlff  of  the 

691.  <f  county  where  the  contrafts  of  the  fame  a6lions  did  arife  ;  it  i? 

rin  theVl-  **  ordained  that  from  thenceforth  on  pleas  on  fuch  writs,  when  it 

kwing  reign  "  ihall  be  declared  that  the  contracl  thereof  was  made  in  another 

by  ftatiite4    <c  county  than  is  contained  in  the  original  writ,  that  then  inco,n.» 

h  wi  par-^"  "  tinently  the  {liid  writ  (hall  he  abated." 

ticularly  diredled  that  actornjes  ihould  make  no  fuit  in  a  foreign  county,  j 

Gilb.  Hift.  This  was  intended  to  have  confined  all  aftions  to  their  proper 
\^^  '  ^*  counties ;  but  as  it  would  have  created  greater  mifchief  than  it 
was  intended  to  prevent,  if  a  creditor  could  not  follow  his  debtor 
into  another  county  •,  and  as  the  ftatute  is  fo  worded,  that  it  only 
prefcribes  that  the  declaration  fhall  agree  uith  the  writ,  as  to  the 
place,  the  judges  conftrued  it  fo  as  to  impower  them  to  change 
the  venue,  and  thereby  oblige  the  plaintiff  to  give  evidence  of  the 
fa£t  within  the  county  where  the  writ  is  brought  5,  and  this  in 
effe£l  tends  to  abate  the  w.rjt  j^ccording  to  the  ftatute ;  and  here 
we  (hall  confider, 

(A)  What  Adions  are  Local  and  Tranfitory. 

(B)  In  what  Cafes  the  Court  will  change  the  Venue. 


W  Tbauii      (A)    {d)  What  Aaions  are  Local  or  Tranfitory. 

penal    fta- 

tutes  muft       A  LL  actions  real  or  mixed,  as  trefpajfes^  quare  claufum  fregtty 
the'^'ro'cr  ejcclment^  ivajle^  is'c.  muft  be  laid  in  the  county  where  the 

CO  Jly^-^i^c  lands  He  (3). 

jlcTwns  Sl^i  tan:,  letter  C.    Co.  Lit.  2S3.  6  Mad.  222.    [[h)  If  not  laid  fo,  it  is  caufe  of  demurrer. 
2.  Bl.  Rep.  1070.  J 

Cro.  Car.  go  311  zQdon  of  debt  for  rent,  againft  an  affignee  of  a  term, 

jj.^"  Thr"a"  °"  *^^  privity  of  eftate,  is  local,  and  will  lie  no  where  but  in 

V.  Cornwall,  that  couHty  whcrc  the  lands  are. 
jWilf.  165. 
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So  where  ^.  granted  a  rent-charge  to  B.  and  C.  for  their  lives,  Hob.  37. 
and  the  lands  out  of  which  it  iflued  came  to  the  defendant  after  ^o"  nt^j  of 
the  death  of  A.  and  the  plaintiff,  as  executor  of  the  furvivor  of  Leiccftpr- 
the  grantees,  brought  debt  for  arrears  incurred  in  their  life-time, 
and  laid  his  a6lion  in  the  county  where  the  lands  lay,  iind  on  ap- 
plication of  the  defendants  to  have  it  tried  elfewhere,  fuggefting 
the  plaintiff's  power  and  intereft  in  that  county;  it  was  holden  a 
local  action,  and  not  triable  elfewhere. 

A.  as  allignee  of  a  revcrfion,  brought  covenant  againft  the  af-  Carth.  \tz^ 
Cgnee  of  the  lefTee,  on  an  exprefs  covenant  between  the  lefTor  and  ^^^"  ^^ 
the  Icflee,  for  payment  of  rent  referved  out  of  lands  which  lay  in  saik.  80. 
Ireland^  and  which  was  made  payable  in  Lenchti ;  on  plea  to  the  pi.  1.3  Mod. 
jurifdittion  of  the  Court,  it  was  held  that  though  fuch  aclion  may  ^3o-  ^°^' 
be  maintained  here  by  the  {a)  lefTor  againft  the  leflee,  yet  that  by  6  Mod.  194. 
the  alTignment  the  privity  of  contrad-  v/as  deftroyed  j  and  there  s.  C.  cited; 
being  nothing  but  a  privity  of  eftute  between  the  tv.o  aliignees,  it  totceowi^ 
made  the  acSlion  local,  law,  there 

being  no  pii- 
vity  of  contrail  remaining;  and  triere  t?  np  difference  between  debt  and  covenant  where  tlie  aiflion  is 
by  hjjor  againft  l^Jf.e,  &c.  [a)  The  nl'ignee  of  the  reverfion  mny  maintain  debt  or  covenant  upon  the 
ftatuvc  32  H.  8.  cap.  34.  againft  the  leflee  5  ferHcIt  Ch.  Juit.  •  6  Mod.  194.  for  the  privity  of 
contradt  is  trans/ered  to  the  grantee,  by  the  ftatuce.  Carth.  183.  Sand.  238.  S.  P,  24.0.  S.  P. 
3  Lev.  154,   I  Wilf.  165,- 

But  wliere  the  leflbr  brought  debt  againft  the  leflee,  and  declared  6  Mod.  194. 
on  a  demife  of  lands  v.^hich  lay  iii  Jamaica,  on  plea  to  the  jurif-  ^'^J  ^^^ 
ditlion  of  the  Court,  and  objedlion,  that  if  the  defendant  had  aSaik  651, 
any  good  local  plea,  he  was  hereby  deprived  of  it ;  the  court  held  p-  31-  S-'^- 
that  this  being  on  the  privity  of  contra'51:,  was  a  {b)  tranfitory  ^y^  g"  p 
action,  and  might  be  laid  any  where  ;  and  that  if  a  foreign  iflue  2  vin.  Ah, 
arofe  which  was  local,  it  might  be  tried  where  the  aflion  was  ^2.  pi.  19. 
laid ;  and  for  that  purpofe  there  may  be  a  fuggeftion  entered  on  '^'jjj^  e'co." 
the  roll,  that  fuch  a  place  in  fuch  a  county  is  next  [c)  adjacent ;  48.  7  Co. 
and  it  may  be  tried  here  by  a  jury  from  that  place,  according  to  ^^'  Vent, 
the  laws  of  that  country;  and  upon  nil  debet  pleaded,  the  laws  of  ^^' 
that  country  may  be  given  in  evidence. 

If  a  declaration  contains  matters  lying  in  two  counties  that  join,  Cro.Elir, 
it  (hall  be  tried  by  both  counties,  on  a  venire  directed  to  the  fhe-  ^f.^-  74'- 

VlUC    1  rial 

pfFs  of  both  counties,  who  are  to  fummon  fix  of  each  county,       t,,,.  p^i^^ 

lo;;.  And  • 
that  the  trial  may,  by  confent  of  parties,  be  otherwife ;  and  16  &f  i-j  Car.  2.  cap.%.  Jeil.  i.  that 
after  verdict,  judgment  fliall  not  be  ftayed  or  rcverfed,  for  that  there  was  no  right  venue  ;  io  that  the 
caufe  was  tried  by  a  jury  of  the  proper  county  or  place  where  the  aflion  is  laid.  Vide  4  Ann.  c,  16. 
the  aft  for  amcr.dnimt  of  the  law.  As  to  an  affife  in  corjinio  comiiatui,  fee  the  flat.  7  R.  3.  10.  Co., 
Lit.  154.  a,  F.  N.  B.  iSo.  a,,  and  35  H.  6.  30.  a. 

An  aftion  of  debt  againft  the  executor  of  a  leffee,  in  the  detinet  Latch.  26s. 
for  arrears  in  the  teftator's  hfe-time,  may  be  brought  any  where;  *7i; 
but  where  it  is  in  the  debet  and  detinet  for  rent  accrued  in  the  exe-  ^     *  *** 
cutor's  time,  it  muft  be  where  the  land  lies. 

All  perfonal  anions,  as  debt,  detinue^  ajfault^  deceit ^  trover  and  Co.  Litt. 

converftony  accounty  <£fc.  may  be  brought  in  any  county,  and  laid  ^^j^'*j^^ 

in  any  place  ;  and  the  defendant  cannot  traverfe  it,  ov  be  allowed  fu„t  r.ullius 

to  fav,  that  the  caufe  of  action  accrued  in  anothei-  county  or  dif-  /««•  i  inii. 

•    '  '   r^«<..,*  231.  r  Co, 3. 


^  Mm$  £ccal  antj  ^tmUtov^. 

frrcnt  pJ.-acc,  except  in  the  cafe  of  an  officer  of  jultice,  who  may 

plead  a  fpecial  juftification. 
Griffith  V.         [An  adlion  againil  the  flieriff  for  a  falfe  return  is  tranfitory ; 
w»iker,  I     for  that  which  is  falfe,  is  univerfaliy  fo. 

Wilf.  336.  _  ''    _ 

Gregfon  v.  The  affigncc  of  a  ball-bond  may  bring  an  adlion  upon  It,  either 
Heather,  a     jj^  ^j^g  county  wherc  it  is  taken,  or  in  that  where  it  is  afligned. 

Ld.  Raym.  1455.  S.C. 

Mayor  of  An  adlion  for  breach  of  cufloms  of  a  town  is  local ;  the  aver- 

Eervnckv.     j^gj^^  ^f  ^^  immaterial  fadl  will  not  in  fuch  cafe  warrant  the 

iwart,    aBl.    ,       .  ,  r      ^  -1 

Rep.  1068.    laymg  the  veni/e  out  of  the  proper  county.] 

Co.  Litt.  An  aClion  may  be  brought  on  a  contra£l  or  matter  which  arofe 

^^''  M^^"^^'  beyond  fea ;  as  if  A.  enters  into  a  bond  to  B.  in  any  foreign 
228.  See' 2  country,  and  the  bond  bears  date  in  no  place,  B.  may  bring  his 
LorJ  Raym.  action  where  he  pleafes,  and  allege  that  the  bond  was  made  in 
3o43.2Saik.  j^j^y  place  in  Etiglatid ;  but  if  there  be  a  place  mentioned,  as 
ioMod.'25*5.  Bonrdeaux  in  France^  then  fliall  he  allege  that  the  bond  was  made 
»  Ld.Raym.  in  quodaiu  loco  vocat'  Bourdeaux  in  France^  in  IJlington  in  the  county 
arMod''?*  ^^  Middlefexy  and  from  thence  the  jury  Ihall  come. 

pi.  21.  12  Mod.  568.  Cowp.  177. 

Dutch  W.  I.       [An  adlion  may  be  maintained  in  Englattdy  to  recover  money 

Company  v.  borrowcd  at  Amfierdamt   and  covenanted  to    be  paid  in  bank 

Mofes,  I  ,  ./  '  1^ 

str.  612.      there. 

Ld.  Raym.  1352.  S.  C. 

Moftynv,  Trefpafs  and  falfe  Imprifonment  will  lie  in  this  country  for 
c*w'^^^6      ^'^  injury  of  that  nature,  committed  abroad  in  an  Englljh  fet- 

tlement. 

Cowp.  180.        It  was  formerly  thought  that  an  adlion  arifmg  abroad,  though 

in  its  nature  local,  as  trefpafs  quare  claufum  f regit y  might  be  main- 

'   tained  in  this  country,  if  the  fat'tsfa^ion  fought  ivere  merely  per^ 

fonaland  for  damages ^  and  there  would  be  otherivfe  a  failure  of  juflice: 

Donlfon  V.     but  that  opinion  hath  been  fmce  over-ruled,  being  found  to  be  in- 

Mitthews,4  confiftent  with  the  fettled  and  acknowledged  diilinclions  between 

Term  Ren.         -^ .  ,         ,  ,  r  -, 

507.Scetoo,  aclions  local  and  traniitory.j 

i  btr.  64b. 

(B)    In  what  Cafes  the  Court  will  change  the  Venue. 

Thepraflic-  'TpHE  defendant  cannot  by  his  plea  oblige  the  plaintiff  to  lay  his 
the t^nt'J"  adlion  in  a  different  county  from  that  in  which  he  brought 

kegan  in  the  it,  unlefs  the  matter  pleaded  be  local  {a)  \  for  in  tranfitory  adlions 

reign  of  ^g  muft  movc  the  Court  on  afhdavit(j^),  that  if  the  plaintiff  hath 

l^iT'^Val'k  ^"y  c^^^'S  o^  adlion,  fuch  caufe  accrued  in  the  county  of,  iSc, 

C90'.  2  Bi.  and  not  where  the  plaintiff  hath  laid  it,   \5jc.  and   fuch*  motion 

Rep.  1032.  mud  be   made  before   iffue  joined (r),    for  by  joining  iffue,  he 

Ij^^'ur^"'  agrees  with  the  plaintiff  as  to  the  manner  of  bringing  the  adlion; 

and  not  ,x  and  though  the  Court  feldom  refufe  en  fuch  aOidavit  to  change 

d(bt<)\ujii.  jbe  vsmuy  yet  if  before  or  after  the  motion  made,  the  plaintiff 

ShowT^Te.  "will  enter  into  a  rule  to  offer  no  [d)  evidence  but  what  arif  s  in  the 

Cartii.  iz6.  county  where  he  has  laid  his  adlion,  the  caufe  will  be  tried  there. 

[1  he  Courts 

wiU  not  thsngC'^l  to  any  of  the  fou.   northern  cjunt'cs,  previous  to  the  fpring  circuit  3  becaufe  there 

I  he 
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iheaiTizesarerolden  only  once  a  ye3r,at  the  time  of  the  fummcr  c'.rcuit.   3  Bl.Comm.  294.  iWilf.138. 
F.ut  thsy  will  move  it  inco  lomc  otlier  county,  wlicn  it  appears  irom  the  circumfbanccs  laid  before  them, 
that  there  is  a  probabie  ground  to  apprehend  that  a  fair,  impartial,  or  at  \eAi  a  fatisfadloiy  trial  cannot  be 
had  where  it  is  Jaid.      ^itr.  X7+.  3  Burr,  i  564..  4Eurr.  2447.      This  power   in  the  courts  of  common 
law  is  derived  from  the  rtstutc  of  6  R.  2.  and  is  therefore  limited  to  tranfitory  aftions,  thatftatute  mak- 
ing mention  only  of  dftt,  acotint,  and  other  fuch  a£lions  ;   for  though  in  local  actions  the  venue  is  occa- 
iionally  ch  inged  by  the  courts  of  law,  yet  that  is  only  indiredliy  and  by  mutual  confent ;  it  cannot  be  done 
diredly  and  abfjlutely  in  fuch  calls  without  the  aid  of  a  court  of  equity.    3  Bl.  Comm.  384.    (a)  Lutw. 
1437.   Cr>.  Litt.  282.    [b)  The  affidavit  is  neceflary,  bcciufe  the  motion  fucceeded,  and  was  equivalent  to 
•  plea  in  abatement.  2  B).  Rep.  1033.  It  muft  Anc  fofitl-vely  that  "  the  caufe  of  aftion  (if  any)  arofe  in 
A.  (the  county  to  which  it  is  prayed  tochange  the  •venue)  and  not  in  B.  (the  county  where  it  is  laid  in 
the  declaration)  or  e!fewhers  out  of  A."     This  is   the  eftabliiTjed  form,  with  which  the  Courts  ex- 
a£l  a  llridt  compliance.      Cole  v.  Goring,  Barnes,  477.   Bel/haw  v.  Porter,  Ibid.  478.  4  Burr.  2452. 
Allen  V.  Griffiths,  3  Term  Rep.  405.    It  hath  been  queftioned,  though  it  is  frequently  done,  whether 
the  venue  caa^roperly  be  changed  into  Wales  :   certain  it  is,  from  the  terms  of  the  affidavit,  that  it 
cannot  be  dheoTy  changed  into  the  next  Englirti  cunty,  though  the  procefs  may  be  afterwards  awarded 
L^to  it.    4  Burr.  2452.  Dougl.  262.    In  the  cafe  of  a  libel  difperfed  in  feveral  counties,  the  've-iue  can- 
not be  changed,  becaufe  the  affidavit  cannot  be  made  in  the  prefcribed  form,  the  publication  of  the  libel 
being  co-extenfive  with  its  circulation.     Pinkney  v.  Collins,    i  Term  Rep.  571.    Ciifibld  v.  ClifTold, 
ibid.  647.  S.  P,  But  if  the  printing  and  publishing  were  both  in  the  fame  Engli3i  county,  or  if  the  libel 
were  w.irtcn  here,  and  fenc  abroad,  there  is  then  only  cm  Eng'ijh  ccun;y  in  which  the  caufe  of  aftioa 
arofe.     Freeman  v.  Norris,   3  Term  Rep.  306.     Metcalfe  v.  Markh.im,  Ibid.  652.     One  only  of  fe- 
veral defendants  may  make  the  affidavit.     Box  V.  Ree-!.  Barnes, 482.     Where  it  appears  on  the  face  of 
the  declaration  tha;  the  caufe  of  ad^ion  is  heal,  no  affidavit  is  necefiary.     Mayor  of  Leicelterv.  Green, 
Ibid.  492.  fupra  (A),     {c)  It  may  bt  made  afterwards,   I  Term  Rep.  781.     So  it  may,  after  an  order 
for  time  to  plead,  though  upon  the  ter;.-is  of  pleading  iffuably ;  but  not  after  an  order  for  time  to  plead, 
upon  the  teims  of  pleading  iffuably,  and  taking  ftiort  notice  of  trial  at  thefirll  fittings  in  London  or  Mid- 
dlefex,  becauf:  tbtn  atrial  would  be  loft.   Petyt  v.  Berkley,  Cowp.  510.    Hunter  v.  Gray,  Barnes, 493. 
S.  P.  Contr.  Wightman  v.  Thompfon,  i  Wilf.  245.    A  judge's  order  for  an  imparlance  is  no  bar  to  it. 
Blackftjck  v.  Payne,  Barnes,  487.      Nor  is  the  putting  in  a  plea  after  a  rule  to  (hew  caufe  any  waver  of 
it.     Herbert  v.  Flower,  Ibid.  402']     {d)  Or  undertake  to  give  iraterial  evidence  in  the  county  where 
laid.  Sid.  404.  442.      f  But  fuch  undertaking  is  indifpenfable,  the  want  of  it  cannot  be  fupplied  by  an 
affidavit  that  the  ca'jfc  of  aftion  arofe  wiiere  laid.     French  v.  Co'ppinger,  I  H.  Bl.  Rep.  216.     The 
undertaking,  however,  is  fatisfied  by  very  flight  local  evidence,  or  by  proof  that  the  caufe  of  action  arofe 
abroad.     Watkins  v.  Towers,  2  Term  Rep.  275.     Gerard  v.  De  Roebeck,  i  H.  Bl.  Rep.  280.     But 
cvidene  merely  that  the  plaintiff's  witneffes  refide  in  the  county  where  he  has  laid  the  aftion  is  not  fuf- 
^cient.    2  Bl.  Rep.  1031.    If  the  plaifjff  fail,  it  feeins  by  the  better  opinion  that  he  fhall  be  nonfaited 
by  analogy  to  theftatute  of  R.  2.   Ibid    1051.   i  H.  Bl.  Rep.  2S0.  Cowp.  410.  aTerm  Rep.  275.  Af- 
ter the  vtru!  hath  been  changed,  the  Court  have  refufed  to  bring  it  back  upon  an  affidavit  that  the  wit- 
neffes live  in  Scotland,  and  will  not  come  farther  than  Carlifle.     Fogoe  v.  Gale,  i  Wilf.  i5z.J 

But  though  the  Court,  on  application,  feldom  refufe  to  change  2  Mod. 21  j. 

the  venufy  yet  there  are  cafes  in  which  the  judges  have  refufed  ;  ^'p*  "'^ 

as  where  a  peer  of  the  realm  brings  an  adlion  o( /candalum  7}tag-  See2Lord 

nattinty  the  Court  will  not  change  the  venue,  becaufe  a  fcandal  Raym.954. 

raifed  on  a  peer  refleds  on  him  through  the  whole  kingdom.  Wuot'iV- 

401.420.  Barnes,  343.  2  Stra.  S07.  2  Ld.  Raym.  141S.  Andr.  198.  Barnard.  K.  B.  60.  i  Lev.  56. 
S.  P.  For  the  king  himfelf  is  party  to  thefuit ;  but  in  my  lord  Shafi/hury's  cafe,  who  brought_/ir<j«- 
dalum  magna'. um,  and  laid  it  in  Lcriyo;;,  the  venue  v.as  changed.  Vent.  364.  2  Jones,  192.  But  ncfc, 
that  was  by  reafon  of  the  grer:t  influence  he  had  in  the  city  j  and  the  eilzbli/hed  dotlrine  is,  that  tr-e 
venue  cannot  be  changed  in  an  action  of fcjndalum  m.ignatum.  1  Salk.  668.  pi.  3.  I  Vern.  439.  It 
was  refufed  by  B.  R.  in  Lord  Sandiukh  and  MJer,     Eajier  Term  1773. 

A  ferjeant  at  law,  barrifter,  attorney,  or  other  privileged  per-  vi:ieheidof 
fon,  whofe  attendance  is   necefTary  at  IVefminJIer-hall,  may  lay  f^Ji'iJ^'^g^s 
hid  acTion  in  Aliddlcfexy  though  the  caufe  of  a£lion  accrued  in  pf,  j.  \^q^ 
another  county  ;  and  the  Court,  on  the  ufual  affidavit,  will  not  pi-  9- 
change  the  venue.  Rep^Trfi. 

pl.  172.  242.  pi.  239.  S.  p.  Though  the  pbint'ff,  v.ho  was  a  barrifter,  had  difcontinucd  his  praflx» 
for  fome  time  before.  fBut  ^  of  this  ?  On  motion  by  Mr.  SFeimr.n  to  re-change  the  venue  to  Mid- 
dlefex  on  the  ground  of  his  bing  a  barri.ter,  the  Court  obliged  him  to  make  affidavit  that  Mr.  Spfl::ua 
the  plaintiff  and  Mr.  Spelman  the  barriilcr  weie  the  fjme  petfon.  2  Bl.  Rep.  1067.  r  Bl.  Rep.  i«. 
An  attorney  does  ao':  Icfe  his  privilege  to  change  «r  reuia  the  *eoue  by  refidiug  in  the  cou  itry.  2  £1. 
Rep.  IC65.J 

-  But 
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Carth.  iz6.  But  if  3  privileged  perfoii  "he  fued,  and  the  acflion  brought  againft 
3,Ld.Raym.  jjj^  jj^  j|^^  rij^ht  countv,  his  privilege  will  not  entitle  him  to  have 

?i^fie  f.         Jt  fJ"icf'  i"  Mlddlefex. 

Harcourt.  2  Salk.  66S.  pi.  r.  Andr.^^Si.  4  Burr.  2027.  3  Term  Rep-  573.  Contr.  2  Str.  1049. 
J)albiTi  J.  remembered  a  caufe  whtre  che  ver.ue  was  altered,  though  an  attorney  was  plaintiff,  becaufe 
the  matter  did  arife,  and  a.)  the  witn.cfl'es  live  in  remote  parts.  Carth.  126.  So  where  the  plaintiff  was 
an  attorney,  but  h^d  nut  declared  in  perfon,  but  by  N.  C.  his  attorney.  Barnes  479.  So  where  plaintiff 
fued  defendant  by  iapius,  and  not  by  actachme.-it  of  privilege.  Fradl.  Reg.  C.  F.  419.  Rep.  &  Caf. 
Praft.  C.  P.  132.  So  where  he  luei  by  original.  Barnes,  484.  Rep.  &  Caf.  Praft.  C.  P.  145. 
Praft.  Reg.  C.  f.  420. 

Vent.  47.  So  if  an  attorney  lays  his  action  in  Loudoriy   the  Court  will 

^'it     1-^'  c''^'"^?^  ^^^  venue  on  the  ufual  aifidavit ;  for  by  not  [a)  laying  it  in 

pi.  5!  (a)  In  Middle/ex^  he  feems  regardlefs  of  his  privilege,  and  is  to  be  con-» 

order  to  fidercd  as  a  perfon  at  lar^e. 

prove   the 

venue  was  not  laid  \nMiddlef(x,  a  copy  of  the  declaration  was  produced,  by  which  it  was  fald.  It  ap- 
peared the  venue  was  laid  in  London,  but  the  Court  faid  an  affidavit  ought  to  be  annexed,  that  it  may 
appear  to  be  a  true  copy,   and  that  they  did  not  resjuire  this  affidavit  but  in  the  cafe  of  an  attorney. 

t  Salk.  66q.  If  niaterial  evidence  may  be  given  in  two  counties,  the  plaintifF 
g'^^Uitw''  ^'^y  ^^^^  ^°  bring  his  action  in  which  he  pleafes  ;  as,  if  ^.  draws 
415.  7  Co.  a  biil  of  exchange  in  Bri/'h/y  payable  in  Londo/i,  the  action  accrues 
Buiwer'3  by  the  refufal  to  pay  the  money  in  London^  and  therefore  the 
Tkelaw  in ^  pl^if^^i^ i^ot  obliged  to  change  the  venue. 

penal  aftions.     2  Terni  Rsp-  238. J 

Vent.  344.  So  where  an  affumpftt  was  brought  for  goods  fold  and  delivered, 
and  the  a£lion  laid  in  London^  and  a  motion  was  made  to  change 
the  venue  upon  affidavit  that  the  fale  was  in  Kent ;  but  it  appear- 
ing that  the  delivery  was  in  Loudon^  the  Court  held  that  where  the 
matter  conHfts  of  two  parts  in  fcveral  counties,  the  plaintifF  fliaH 
have  his  election. 
sSaik.  6<fo.  So  an  action  agalnft  a  lighterman  for  not  delivering  goods  was 
pi.  ...  Not    j^j^  jj^  London,  where  they  were  to  be  carried  to  ;  it  was  moved 

the  courfe  to  ,     ■  ,     '  1        '     r       i        1  1  1    n 

change  the  to  Change  the  venue,  becaule  the  damages  and  neglect  were  m 

venue  in  an  Kent  \  fed  non  allocatur  ;  for  the  neglect  is  tranfitory,  and  not  ma-r 

e^re-°per  ^^^'^"^^  where  it  was  ;  and  the  Court  will  never  change  a  venue  for 

Holt  Ch.  J.  a  carrier,  which  is  the  fame  cafe. 

Shirley  v.  [But  where  the  caufe  of  action  arifes  in  two  counties,  the  Court 

qoUis,  2BI.  .^iu  pQf  chanpe  it  to  a  third.  1 

Rep.  940.  i*  -■ 

a  Mod.  228.  If  the  action  be  grounded  on  a  fpecialty,  the  Court  will  not 
That  the  change  the  venue  ;  for  not  being  dated  at  any  particular  place,  it 
Court  wi      niay  be  prefumed  to  be  omitted,  that  it  may  charge  the  defendant 

not  cbanee  1  '  J  ts 

the  venue  in  at  any  place. 

an  adlion  oi covenant .     Lev.  307. 

Dupieflisv.        [Nor  will  they  change  the  venue  in  debt  for  rent  on  a  parol  de- 
S73.  Fitz-'    ^^^^  °^  I'-i-w^i  in  one  county,  and  the  action  laid  in  another, 
gib.  166. 

Meritt's  But  where  an  action  of  debt  for  rent  by  the  leflbr  againft  the 

cafe,  I  original  leffee  was  brought  in  London^  and  the  lands  lay  in  Glou- 

jrieem.  2  0,  /-ijleypjiyg  .  on  affidavit  made  that   the  defendant  would  plead  a 

fpecial  plea,  whereby  the    title   of   the    cltate    would  come    in 

queftion,  the  Court  ordered  the  venue  to  be  changed  into  Glou-^ 

cejiirjfjire. 


3iion0  Qui  tam.  ^j 

It  Is  a  pretty  general  rule  not  to  change  the  venue  in  debt ;  yet  ^odu  v. 
it  has  been  done  upon  certain  terms  impofed  upon  the  defendant,  J*'''"'''  ' 
on  a  fuggefticn  that  both  the  plaintiff's  and  defendant's  witnefles  yi'i, 
refided  in  the  county  to  which  it  was  prayed  it  might  be  changed  ; 
but  feveral  fimilar  applications  have  been  rejected. 

The  Court  of  Common  Pleas  refufe  to  change  the  venue  in  an  Barnes,  4.80. 
action  on  a  bill  of  exchange,  or  promidbry  note  (a),  where  the  423.485. 
caufe  of  action  is  confined  to  the  bill  or  note  only  ;  but  the  prac-  Rep'  q     ' 
tice  of  the  Court  of  K.  B.  in  this  relpccl  feem.s  to  be  different.         i  Wiir.  41. 

Say.  Rep.  7. 
Andr.  65.    (^i)  They  confider  thefe  in  the  nature  of  fpecialdw. 

Though  the  plaintiff  cannot  regularly  move  to  change  the  ve-  Stroud  v. 
nue,  yet  he  may  do  it  in  effect  by  moving  to  amend,  and  flriking  "^'"y'  Str. 
out  the  name  of  the  one  county,  and  inferting  the  otlier  ;  and  as  jVt^v.H^u' 
he  may  make  this  motion  at  any  time,  therefore  vhere  the  venue  let,  i  wiif. 
has  been  changed  by  the  defendant,  the  Court  will  permit  him  at  '''3- 
any  time  to  bring  it  back  on  the  ufual  undertaking.]  ^.  Hopkins,  Cowp!\79. 


ZttionS  Qui  tarn. 


ACTIONS  qui  tarn  are  {I)  fuch  as  are  given  by  afts  of  parlia-  3Bl.Comns. 
ment,  which  impofe  a  penalty,  and  create  a  forfeiture  for  .'^°-  ^^.^^^ 
the  neglect  of  fome  duty,  or  commilhon  of  fome  crime,  to  be  re-  c*aii^t'^!* 
covered  by  adlion  or  information,  at  the  fuit  of  him  who  profe-  pilar aakm, 
cutes  as  well  in  the  king's  name  as  in  his  own.  As  mod  penal  fta-  ^^'^"  '^-^ 
tutes  direct,  that  the  penalty  may  be  recovered  by  ac"tion  or  infor-  pan  of 'it°h 
mation,  we  will  confider  both  matters  together,  and  therefore  we  g'ven  to  an^ 
(hall  (hew  one  who  win 

fue  for  che 
fame.  In  thefe  aftions  or  infortnafions,  the  p»rty  who  profecutcs  lias,  by  commencing  his  fuit,  fuch 
an  intereft  in  the  penalty,  that  the  king  cannot  difcharge  or  fufucnd  the  fuit,  as  to  the  part  be  (the 
plaintiff)  it  entitled  to.  F.Je  2  Hawk.  F.  C.  392.  ard  head  oi  Pr^ragati've.  [Penal  actions,  though 
the  judgment  may  in  fome  cafes  be  followed  by  legal  difabilities,  .ire  confidcred  as  civil  oroceedincs. 
T]iey  ate  founded  upon  the  implied  contraft  which  eiery  one  is  under  by  the  fundamental  conftitutioA 
of  government,  to  obey  the  diredlions  of  the  legiilature,  and  to  pay  the  furfeiture  incurred  by  his  dif- 
obetiience  to  fuch  perlbns  as  the  law  requires.  3  Bl.  Comm.  j  :;9.  Therefore  the  affirmation  of  » 
Quaker  is  admiffible  in  them  ;  Cowp.  382.  the  proceedings  may  be  amended  ;  i  Str.  136.  2  Str. 
1227.  I  Wilf.  125.  and  3  new  trial  miy  be  hsd  after  a  verdidt  for  the  ilsfeadant.  Wilfon  v,  Raf*aJ, 
4  Term  Rep.  753. J 

(A)  In  what  Cafes  they  lie. 

(B)  What  ought  to  be  the  Form  of  them. 

(C)  In  what  Courts    they   may  be  brought,   and 
where  laid. 

(D)  Of  the  Proceedings  and  Pleadings  in  fuch  Ac- 
tions or  Informations, 

(E)  Cf 


6*  Miotic  Qui  tarn. 

(E)  Of  the  Judgment  on  fuch  Adions  or  Infotm* 
ations. 

(F)  In  what  Cafes  there  fhall  be  Cofts. 

(G)  Whether  the  Penalty   of  a  Penal  Statute  may 
be  compounded  or  granted  over. 

Within  what  time  the  profecution  muft  be  on  a  penal  flatute^ 
vide  head  of  Lwiitaiion  of  ABions» 


(A)  In  what  Cafes  they  lie. 

Co.  Ent.  TTTHEREVER  a  ftatute  prohibits  a  thing,  as  being  an  imme- 
375.  Lutw.  VV  diate  offence  againit  the  public  good  in  general,  under  a 
Dyer,  95.*  Certain  penalty,  and  the  penalty,  or  part  of  it,  is  [a)  given  to  him 
346.  And.  who  will  fue  for  it,  any  perfon  may  bring  fuch  adion  or  informa- 
^^  h  ^'f  h  ^'°">  '^"^  ^'^y  ^^^  demand  tarn  pro  domino  rege  quam  pro  feipfo. 
fcnalty  be  given,  no  perfon  can  fue.  2  And.  127.  2  Jones,  234.  2  Hawk.  P.  C.  377.  for  the 
whole  penalty  goes  to  the  king.  [It  hath  been  deternfiined  however,  that  where  an  informer,  entitled  td 
no  part  of  the  penalty,  fues  for  the  king  and  himfcif,  the  information  is  not  void,  but  the  whole  /hall 
be  adjudged  to  the  king.  Parker,  105.  Hardr.  185.  But  an  ad  which  gives  a  remedy  only  to  the 
party  grieved,  is  not  to  be  confidered  as  a  penal  aft.  Caf.  Temp.  Hardw.  412.  Andr.  115.  S.  C. 
Vin.  Abr.  tit.  Robbery,  (U)  p.  2.  S.  C,  2  Term  Rep.  148.  for  the  king  cannot  difchar^je  it,  or 
proceed  In  it  after  the  death  of  the  party.     Wood's  Init.  535.] 

Vide  2  So  where  a  ftatute  prohibits  or  commands  a  thing,  the  doing 

Hawk.  p.  C.  or  omifTion  whereof  is  both  an  immediate  damage  to  the  party, 

377'  4    o-  jjjjfj  2jf-Q  highly  concerns  the  good  of  the  public,  the  honour  of 

the  king,  id'c.  the  party  grieved  may,  and,  as  fome  fay,  ought  to 

bring  his  aclion  on  fuch  ftatute  tar,i  pro  domino  rege  quam  pro  feipfa^ 

efpecially  if  the  king  be  entitled  to  a  fine. 

(B)     What  ought  to  be  the  Form  of  them. 

5H,.  7.  !?•  "I  T  is  agreed,  that  an  a£cion  or  information  on  a  publick  ftatute 

b.    2  Roll.  1   need  not  recite  the  ftatute  on  which  it  is  grounded,  whether 

Plow.  7'g.  *^^  offence  be  fuch  only  becaufe  prohibiicd,  or  be  an  evil  in  its 

4CC.  48.  own  nature,  and  wliethv^r  it  be  prohibited  by  more  than  one  fta- 

Cro.  Ehz.  jmg    j^j.  jjy  Qj^g  Qj^l       £qj.  j.|jg  judjres  arc  bound  ex:  officio  to  take 

Car.  229.  notice  01  all  public  ftatutes. 

Dyer,  155.  ISJ-     Moor,  468.  699.    Show.  337.    2  Hawk.  P.  C.  349. 

Forth'svide      But  if  the  profecutor  take  upon  him  to  recite  the  ftatute,  and 

1  Hawk.       materially  vary  from  a  fubftantial  part  thereof,  this  is  fatal,  be- 

'  ■**^'    caufc  it  does  not  judicially  appear  to  the  Court  that  there  is  fuch 

a  foundation  for  the  profecution,  as  that  whereon  it  is  exprefsly 

grounded. 

Cro.  Jac.  But  if  an  Information  contain  feveral  offences  againft  a  ftatute, 

\>X\IT.      ^"'^  ^'^  ^^^^^  ^'^^^  ^^  ^"  fome,  and  defeclive  as  to  others,  the  informer 

2  Keb.  366.  may  have  judgment  for  what  io  well  laid  ;  as  v,here  the  words  of 
Cro.  £1.8  3  5.  fhe 


^ftionjSf  Qui  tarn.  .   6$ 

the  ftatute  are  fully  purfued  in  the  defcriptlon  of  fomc  of  the  of- 
fences, and  not  of  others ;  or  where  the  time  is  in  part  certain, 
anj^  in  part  uncertain. 

Alfo  an  a£lion  or  information  qui  iam  need  not  conclude  contra  2  Hawk. 
pacentf  or  171  contemptum  domuii  regis  ;  as  an  indictment  muft.  P-  ^'  S?*- 

He  who  brings  an  a£lion  on  a  penal  ftatutc,  which  gives  one  Jones,  261. 
moiety  of  the  forfeiture  to  the  king,  and  the  other  to  the  informer,  Jj"'  ^'*'- 
may  either  have  a  wTit  againfl  the  defendant  quod  reddat  domino  piow.  77. 
regi  ^  A.  B.  qt/i  tarn,  ^c.  quas  eis  debet,  or  quod  reddat  A.  B.  qui  Dyer,  95. 
iatfty  i^c.  quas  ei  debet ;  and  in  either  cafe  the  writ  is  well  purfued  Dal!''66V** 
by  a  declaration  in  the  name  of  the  plaintiff  only. 

But  it  feems  doubtful  whether  there  be  any  neceflity  that  either  Square, 
the  writ  or  count,  in  any  fuch  aftion,  do  exprefs,  that  it  is  brought  u"^l^*p  p 
by  or  for  the  king  as  well  as  the  party  *.  ^^^^ 

*  The  ufual  form  of  declaring  is,  that  the  party  fucs  as  well  for  the  king,  as  for  himfelf.  It  is  the 
fifeft  method,  and  perhaps  is  neceflary. 

But  it  feems  agreed,  that  every  information  muft  be  in  this  vide  Hawk, 
form,  viz.  that  the  informer  tarn  pro  dotni/io  rege  quam  pro  feipfo  ^*5'l^''1' 
fequitur,  even  where  it  is  brought  upon  a  ftatute  which  gives  one  authorities 
third  of  the  penalty  to  a  third  perfon  •,  but  there  is  great  variety  there  cited. 
in  the  form  of  fuch  informations  in  other  refpecls  ;  for  fometimes 
they  fay,  that  the  aftion  accrues  to  the  informer,  to  demand  the 
forfeiture  for  the  king  and  himfelf  ;  fometimes  that  it  accrues  to 
the  king  and  to  the  informer ;  fometimes  that  it  accrues  to  the 
king  and  to  the  informer  and  to  J.  S.  viz.  where  it  is  divided  into 
three  parts  ;  fometimes  they  have  no  claufe  at  all  of  this  kind  ; 
fometimes  a  procefs  is  prayed  to  bring  in  the  defendant  to  anfwer 
the  informer  ;  fometimes  to  anfwer  as  well  the  king  as  the  in- 
former ;  and  fometimes  to  anfwer  concerning  the  premifes,  with- 
out faying  to  whom. 

Such  information  may  demand  what  is  due  to  the  informer,  2  Hawk, 
without  mentioning  what  is  due  to  the  king  ;  alfo,  if  the  qucvituvi    . '^^  ^^^' 
depend  on  what  (hall  be  found  by  the  jury,  a  blank  f  may  be  left  to  the  blank 
for  the  fum  j  but  if  it  demand  more  or  lefs  for  the  party  than  his  '^^'^  '«o^\a 
due  (fl),  it  is  infufiicient  as  to  him  ;  but  even  in  fuch  cafe,  it  may  be  ""  „  .^ 
fufhcient  as  to  the  king's  ftiare.  245,  liuil.  Ni.  Pri.  196, 

If  the  action  be  popular,  i.  e.  fuch  as  any  perfon  may  bring,  i;  Bro.  A&'ma 
m?iy  couc\\ii\e  ad  grave  damnum,  without  adding,  of  the  plaintiff";  2  Hawk.'.  ^* 
becaufe  every  offence,  for  which  fuch  aftion  is  brought,  is  fup-  p.  c.  3£o. 
pofed  to  be  a  general  grievance  to  every  body. 

It  is  faid  that  the  fa^l  is  fuiHciently  alleged  after  a  quod  cum  in  Show.  3^-% 
an  a£tion  on  a  ftatute,  but  not  in  an  information  t.  }u-\  ^  t 

'  .  +  this  rulewiii 

hold  univerfally  ?  and  if  5t  muft  not  rather  depend  on  the  particular  circumftances  of  each  cafe  ? 

Where  the  penalty  is  given  for  continuing  fuch  a  practice  for  a  Lutw.  162. 
certain  time,  or  for  not  doing  fuch  an  act  within  fuch  a  time,  the  p  ^J^*^' 
information  muft  be  very  particular  in  bringing  the  offence  within  yxhe  ' 
the  time  prefcribed  0.  King  v. 

^  "  Taylor, 

L<ntajfxts  for  Surry  1776,  before  Mr.  J-  BUcijIiv-,  an  infornnation  againft  the  oefcndant  for  foUowinj 
the  buljnefs  of  a  tir.rcr,  not  having  ferved  an  arp-enticefhip.  The  evidence  <iid  not  (pecify  the  time, 
as  laid  in  the  intonnation,  thcjud^^e  thersibrc  circtlcu  the  jury  to  at'^u't  the  dt:en-a;:t,  and  he  ws:  ae- 

<j!:i;:tJ 


^4  ^ftiong  Qui  tarn. 

•ukted  accordirigly  ;  r.nd  the  Jrofecutor  having  cKi/ed  his  evidence,  the  judge  very  properly  rtuuVu  to  Ic* 
him  fupply  the  dtftcl.  j   it  being  a  profecution  that  was  not  to  be  encouraged. 

2  Hawk.  B)'  the  (ii)  1 8  Eliz.  cap.  5;.    'None Jljall purfue  agr.injl  any  pevfcn  cfi 

T^'m^a'  ^  p<^"^^  fattite^  hit  by  ivay  of  information,  of  original  aEllon^  except 
perpetual  by  ivhcre  the  penalty  is  limited  to  a  certain  per/on,  &ic.  yet  popular  ac- 
i7  El.  c,  10.  tions  in  the  King's  Bench  or  Exchequer  feem  not  within  the  mean- 
T'^^'rrhe  ^^^  of  this  ftatutc  j  for  it  doth  not  reftirain  the  fuit  to  orip;inal 
later  caies  writs,  but  Only  to  original  a£lion.'5,  and  fuch  actions  by  bill  are 
fupportthis  properly  original  ones  in  the  courts  in  wliicli  they  are  commenced  i 
L°ef  hT^"  and  therefore  it  feems  a  reafonable  conllrudion,  that  the  mean- 
Kent,  3  ing  of  the  llatute  was  only  to  rcflrain  foits  commenced  in  inferior 
Term  Rep.    courts,  and  aftctwaids  removed  into  fuperior. 

365.  n.  a.] 

(C)     In  what  Courts  they  may  be  brought,  and 
where  laid. 

vide  31  EI.  "  T)Y  the  ftatute  21  Jac.  i.  cap.  4.  all  ofTenccs  againfl;  penal  fta- 

€.5.  to  this  t(  ID  j-^tgg^   for  which  any  common  informer  may  ground  any 

the  «pofi-     *'  popular  a£lion,  bill,  plaint,  fuit,  or  information,  before  juflices 

tion  thereof.  «  of  afhfe,  or  nifi  priiiSy  or  of  general  gaol-delivery,  or  of  oyer, 

%  ^^'^^i?     *'  ^^*  ^^  °^  peace,  ^c.  (except  offences  concerning  recufancy  of 

%6q,       '    "  maintenance,  or  the  king's  culloms,  or  tranfpoiting  gold,  or 

"  filver,  or  munition,  or  m^ooI,  or  leather,  ^c.)  fhall  be  com- 

*'  menced,  fued,  tried,  recovered  and  determined  by  action,  plaint, 

*'  bill,  information,  or  indictment,  before  the  juftices  of  allife,  of 

*<  mji  priiiSy  of  oyer,  isJc.    or  gaol-delivery,    or  before  juftices  of 

*f  peace,  of  every  county,  city,  borough  or  town  corporate,  or 

*'  liberty,  having  power  to  inquire  of,  hear  and   determine  the 

*'  fame,  and  not  elfewhere,  fave  only  in   the  faid  counties,  of 

*'  places  ufual  for  thofe  counties,  or  any  of  them  •,  and  the  like 

*'  procefs  in  every  popular  a6tion,    bill,  plaint,  information,  or 

**  fuit,  {hall  be  as  in  actions  of  trefpajs  vi  CSJ"  arniis  at  common 

**  law  ;    and   all  informations,    aftions,  bills,  plaints,  and   fuits 

**  whatfoever,  either  by  the  attorney-general,  or  by  any  other  of- 

•*  ficer  whatfoever,  in  any  of  the  courts  of  Wejiminjlc}.,  for  or 

**  concerning  any  the  offences  aforefaid,  (hall  be  void. 

*'  And  in  all  fuits  on  pcnd  ftatutes,  the  cfFence  fliall  he  laid  irt 
«*■  the  proper  county  j  and  if,  on  the  general  ilVue,  the  offence 
**  be  not  proved  in  the  fame  county  in  which  it  is  laid,  the  de* 
"  fendant  (hall  be  found  not  guilty. 

<*  And  no  officer  fhall  receive,  file,  or  enter  of  record,  any 
**  information,  bill,  plaint,  count,  or  declaration,  on  the  faid 
*^  ftatutes,  which  by  this  act  are  appointed  to  be  heard  and  de- 
^  ^j^.j  "  termined  in  their  proper  counties,  till  the  informer  or  relator 
feaion  of  *^  hath  taken  an  oath  before  a  judge  of  the  court,  that  the  of- 
thc  ftatute  ct  fence  was  not  committed  in  any  other  county  than  where, 
to^be*ui'fre-  *^  ^7  ^^  information,  i^fc.  the  fame  is  fuppofed  to  h^ve  been 
gurc-d.  "  committecj*  iSc,  the  fame  oatli  to  be  there  eiU.ted  of  re- 
s?v.-.r/r*,      «  cord*;*  •^ 

la 


^aionjf  Qui  tarn.  6s 

\n  the  conflruction  of  this  flatute  It  hatli  been  holdcn,  that  no  2  fhwk. 
a£lion  of  r/^^/  or  infcrinat'wiy  or  other  fuit  whatever,  (o)  can  be  f',S',?^'^* 
brought  on  any  penal  flatutc  made  before  21  Jac.  i.  in  any  of  the   j^-a.  pi/13. 
courts  of  IVejhnitifer-hally  for  an  offence  not  excepted   by  the  c'arth.  465. 
ftatute,  and   for  which  the  offender  may  be   profecuted  in   the  5^0(1.425. 
country,   {b)  unlefs  fuch  ofrence  fhall  be  committed  in  the  fame  3  i„ft'  *^j[ 
county  in  which  fuch  court  fhall  (it  \  and  as  to  the  objedlion,  that  adjudged 
by  this  reilraint  of  fuits  on  penal  ftatutes,  to  tlie  faid  courts,  the  "^^•^encS. 
offence  would  become  difpunifnable  by   the  offender's  reilioving  3  Lev.  ti. 
from   the  county;    it    may  be  {c)   anfwered,    tliat   he    may    be  2Ke!j.40f. 

fued    to  an  outlawry   in  the   fame  manner   as  in  an  adion  of  ^^7-  Sid. 

J  303. 40c. 

trefpalS.  and   -vide 

Vent.  304.  2  Lev.  204.  I.atch,  102.  Sid.  359.  Ld.  Raym.  370.  Str.  415.  (c)  Jon.  193. 
(<)  Saik.  373.  pi.  14.     Salic.  372.  pu  13. 

That  where  a  fubfequent  ftatute  gives  an  nflion  of  debt,  or  EutrcrHolt, 
anv  other  remedy,  for  the  recovery  of  a  penaltv  in  any  court  of  '"^.'i^.'"''^ 

'1  11  •       <-       r  •  !•       11  ^  ^'  n        •  c  Within  the 

record  generally,  it  10  tar  impliedly  repeals  the  reftr^int  or   21   equity cttiie 
Jac.  I.  and  confequently  leaves  the  informer  at  his  liberty  to  fue  ftjtnte. 
in  the  courts  of  WepmnJler-haWyd).  ^^^^  "^^^ 

Caul.  1  Sa'ik.  372.  Ld.  Raym.  370.  S.  C.  Hick's  cafe.  1  Salk.  373.  But  this  was  merely 
the  private  opinion  cf  Holt  j  and  the  cafes  here  refened  to  have  been  confirmed  by  a  fubfequent  cafe  of 
Harris  V.  Reyney,  D.  R.  P.  i  734,  cited  in  I'arker,  iS5  ;  and  tie  reafon  of  the  judgment,  as  there  ftated, 
is,  that  the  preamble  fpeaks  of  offences  agiln.1  divers  and  fundry  penal  laws  and  ftatutes  of  the  realm  j 
and  the  enadling  ciaufe  of  or  concerning  ofrences  committed  nr  to  he  committed  aga:nft  any  penal  fla. 
tute,  mu(}  relate  to  a  ftatute  in  being,  for  there  can  be  no  offence  againft  a  ftatute  which  does  not  exiilf 
However  the  offence  rauft  be  laid  wi.hin  the  proper  county,    i  Salk.  373.] 

That  the   flatute  gives  no  jurlfdifVion  to  the  courts  therein-  Cro.  Car. 
mentioned,  over  any  offences,  in  relation  to  which  they  had  none  V^'  ^''^' 
before ;    and    therefore    that   fuits   for   fuch    oiTences    muil    be  Kut.'  98.  * 
brought  into  the  courts  of  Wef.minjter  in  the  fame  manner  as  ^ent.  8.  2 
before(.).      ^  ^tr.  ^Vi?' 

only  where  there  is  a  concurrency  of  jurifdi<Sion  in  the  fuperlor  and  inferior  courts,  both  as  to  lie  fubjecl 
matter,  aid  as  to  tbe  mode  of  fr.cccdlng,  that  the  ftatute  excludss^  the  jurifdiction  of  the  former.  There- 
fore a  fuit  may  be  maintained  in  the  courts  at  Weftminfter  for  the  recovery  of  penalties  incurred  againft 
the  ftat.  of  I  Jac.  i.  c.  22.  notwitliftanding  a  fubfequent  ciaufe  oi  that  ftatute  which  authorizes  juftices 
of  affize,  of  gaol  delivery,  and  of  the  peace,  to  inquire  of  the  premifes,  and  to  hear  and  determine  the  fame  j 
the  mode  of  proceeding  under  that  ciaufe  being  merely  by  ind.dlment  or  prefcntment.l 

That  the  faid  ftatute  hinders  not  the  removal  of  any  caufe  Into  Keb,  io5. 
the  Kitig^s  Bench  by  certiorari,  after  which  it  may  be  cither  tried  J'^"^^'J9l' 
there  or  in  the  county  by  nifi  prius  {J).  P.  c. -Sa. 

Rex  V. 
Martcl.    Bull.  N't.  Pri.  196.  4th  ed.    [  (f)  It  is  now  fettled,  though  formerly  doubted,  that  an  appeal 
lies  from  the  King's  Bench  to  the  ExclKouer  Chamber  in  ajt.i  tam  adlioi  of  d;br.     I'his  cueftion  w.i$ 
determined  fey  the  Exchequer  Chamber,   the  courts  of  King's  Bench  and  Chancery  having  previoully 
jefufed  to  entertain  it.     Lloyd  v.  Skutt.  Dougl.  353.  n.  j 

Alfo  where  a  ftatute  limits  fuits  by  an  Informer  qui  tam  to  other  ^  And.  127. 
courts,  yet  any  one  may,  by  conflruftion  of  law,  exhibit  an  in-  ^™"  i^'^' 
formation  in  the  Exchequer  for  the  whole  penalty,  for  the  ufe  of  Hawk.  p.  c. 
the  king.  3S1. 

Parker,  I S2 

That   on  the   laft  ciaufe  of  the  ftatute  It  cannot  be  aifigned  Cro.  Car. 
few  error,  that  an  infornjation,  bfc  was  filed  without  fuch  pre-  ^i^-  ^'^^^ 
Vol.  I.  F  vious     ^'•'■* 


CG  aaion^  Qui  tarn. 

a  iiift.  193.  vlous  cnth  as  the  ftatute  requires,  for  it  was  only  dire£l:orjr  to  the 
*"^^   ,     omccv(4 

V/hether  for  V    / 

want  of  fuch  oath,  the  Court  will  not,  on  motion,  fct  ifidc  tlie  procefs.  Salk.  367.  fl.  19.  LJ. 
Rr.ym.  426.  Car'Ji.  ;o  5.  [  (^)  This  oath  is  not  neccfljry  wlicre  ;hc  adiion  is  in  the  I'uperior  courts, 
the  fta'.utc  not  extending  to  any  anions  which  may  be  biouijiit  in  tliofe  courts.  Leigh  qui  lam  v. 
Kent,  3  T e:m  Rep.  362.     Balis  qui  turn  v.  Atwood,    i  H.  Bi.  Rep.  546. J 

Show.  354.       That  no  fuit  by  a  party  grieved  is  within  the  reftraint  of  the 

flatute. 
Gates  qui  [Wlicre  an  ofTerice  is  created  by  a  flatute  under  a  jjenalty,  the 

i- '-^u  reiialtv  may  be  fued  for  in  the  fupcrior  courts  ;  for  the  jurifdic- 

Term  Rep.  tioii  01  thole  courts  IS  not  to  be  taken  away  but  by  exprels  words 
4-T-'  or  neceiTary  implication.     But  the  ftatute  of  25  G.  3.  c.  51.  hav- 

ing impofed  penalties  of  50/.  and  of  10/.  and  having  enafled 
that  the  former  fliculd  be  fued  for  in  any  of  the  courts  of  Wejl- 
tntnjler^  but  having  provided  that  it  fliould  be  lawful  for  jullices 
of  the  peace,  ^c.  to  hear  and  determine  the  latter,  with  a  power 
to  mitigate  the  penalties ;  it  was  holden,  that  fuch  provifo 
culled  the  j  urifdiftion  of  the  fuperior  courts  as  to  the  penalties 
of  10 /.J 


(D)     Of  the   Proceedings    and    Pleadings  in  fuch 
Adlions  and  Informations. 

«  Kawk.  it   -qY  the  18  Eliz.  cap.  5.  every  Informer  on  any  penal  flatute 

n A^  Tie  "  ^^'^^  exhibit  his  fuit  in  proper  perfon,  and  purfue  the  fame 

fore  an  in-  "  either  by  himfelf,  or  by  his  attorney  in  court,  and  Ihall  not  ufe 

fantcan-  «  any  deputy  (^)." 

not    be    a 

common  informer,  for  he  muft  fue  by  guirdian.     Maggs  v. Ellis,  M.  25  G.  2.    Bull,  Ni.  Pri.  J96. 

^thcd.  and  he  cannot  be  an  attorney,  bc.aui'e  he  muft  be  fworn.  March,  91.] 

(.0  Co.  Lit.  Any  (f)  Informer  qui  tajn,  or  [d]  plaintiff  in  a  popular  adlion, 
339.  Fno.  j^^^,  ]^.^  nQiifuit  ^nti  thereby  determine  the  fuit,  as  to  himfelf 
(</)  Bro.  at  lealt ;  and  tnough  the  kmg  cannot  be  nonfuit,  the  attorney 
Konfuit,35.  general  may  enter  a  nolle  pyofeqiii  to  an  information  by  the  king 

Vide  Sid.  ■; 

^^o.    Salk.    O^^y- 

ai.  pi.  II.     [Moulton  qui  tarn  v.  Bingham.  2  Term  Rep.  1511.  n.  a.  Rut  the  aft  of  14  G.  2.  c.  17. 

for  judgment  as  in  cafe  of  a  nonfuit,  dues  not  extend  to  an  information  qui  tarn  for  the  king  and  party. 

Parker,  92.J 

4TermRep.  [Where  the  moiety  of  a  penalty  is  given  by  a  flatute  to  the 
K.  E.  224.  tre^fuier  of  a  county,  riding,  or  diviftotiy  the  word  divifion  does 
r.ot  apply  to  any  fmall  diilriQs,  or  to  any  arbitrary  divifions  of 
the  county  made  for  the  convenience  of  the  magillratcs,  and  to 
which  feparate  treafurers  are  appointed,  but  muft  be  taken  in  its 
legal  fenfe,  and  therefore  an  aclion  cannot  be  fupported  in  the 
name  of  the  treafurer  of  fuch  diftritls,  ^c.'} 

«  By  the  29  Ellz.  cap.  5.  and  3 1  Eliz.cap.  1  o.  if  any  natural-born 
"  fubje£l  or  denizen,  fhall  be  fued  on  any  penal  law  in  the  ^een^s 
*«  Betichy  Ccmmoti  Pleas,  or  the  Exchequer,  where  he  is  bailable, 
"  or  by  form  of  the  court  may  appear  by  attorney,  in  every  fuch 

"  cafe 


4J9 
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"  cafe  he  may,  at  the  time  contained  in  the  firft  procefs,  appear 
*•  by  attorney,  and  not  be  urged  to  perfonal  appearance,  or  to 
"  put  in  baiL" 

If  the  defendant  plead  a  fpecial  plea,  he  muft  take  care  to  fet  Rol.  Rep. 
it  forth  with  all  convenient  certainty,  and  to  anfwer  the  whole  f^'^^^' 
time  laid  in  the  information  ;  and  if  he  plead  the  general  iffue,  he  that  he  wn- 
niuft  depend  upon  it,  for  he  cannot  plead  together  with  it  a  fpecial  not  wage  Ws 
plea,  either  to  the  whole,  or  to  part  of  the  charge  (a).  '^"''  '^'  "^^ 

a  protedlion.  a  Hawk.  P.  C.  300.  (a)  [The  ftat.  4  Ann.  c.  i5.  does  not  extend  to  penal  aftions; 
fee  fcdt.  7.  z  Str.  1044..  2  Wilf.  21.  4  Term  Rep.  K.  B.  701.  A  ^ui  tarn  information  cannot  be 
jjiiaflied  upon  motion.     Str.  953«] 

If  the  defendant  plead  fiil  dehet^  it  is  fafeft  to  fay  exprefsly  that  Co.  Ent. 
he  owes  nothing  to  the  iufornier,  nor  to  the  king ;  for  if  he  only   '^5-    i"^"''. 
plead  that  he  owes  nothing  to  the  informer,  it  may  be  objedled  XiL'.  ■?  i!ev' 
that  the  whole  declaration  is  not  anfwered.  375.    VideCro.  Car.io,  n. 

If  there  be  more  than  one  defendant,  they  ought  not  to  plead  2  Hawk, 
jointly,  that  they  are  not  guilty,  but  feverally,  that  neither  they  ^«  ^-  392* 
nor  any  of  them  are  guilty,  l^c. 

[It  feems  that  nil  ikhety  or  not  guilty,  are  either  of  them  good  Hob.  2i5?. 
pleas.l  iTermRep. 

If  the  fuit  be  grounded  on  the  breach  of  a  ftatute  appearing  by  2  Hawk, 
matter  of  record,  nil  debet  is  no  good  plea.  P-C.  392. 

Wherever  a  fuit  on  a  penal  ftatute  may  be  faid  to  be  {h)  de-  21  Jac.  i. 
pending,   it  may  be  pleaded  in  bar  of  a  fubfequent  profecution,  ^'  ^\y 
being  exprefsly  averred  to  be  for  the  f;rme  offence,  as  it  may,  261!  Rol* 
though  it  be  laid  on  a  day  ditTerent  from  that  in  the  former  ;  and  Rep-  49- 
it  is  faid,  that  a  miftake  in  fuch  a  plea  of  the  day  whereon  fuch  ^^'^'    ^^^^* 
prior  fuit  was  commenced,  will  not  be  fatal  on  the  iffue  of  uul  [b)  Wheri 
tiel  recordy  if  it   appears  in  truth  to  have  been  prior,  l^c.  and  if  the  fuit  ftaii 
two  informations  be  exhibited  on  the  i\^me  day.  they  may  mutually       t    '^  °® 

.  ,      .  '  '  J    pending. 

abate  one  another,  becaufe  there  is  no  priority  to  attach  the  right  vide  2 
of  fuit  in  one  informer  more  than  in  the  other.  Hawk. 

.  P-  C.  39». 

and  ^.  Whether  from  the  time  of  the  purchafe  or  return  of  the  writ.  Saik.  89.  From  the  time  of 
thepu:chare  of  the  wii:.  [Ihe  day  of  fuing  it  forth  is  tiie  commencement  of  the  fuit.  3  Bur, 
1423.  Ccmle  V.  riit.  The  plea  irnj}  aver  the  priority  of  the  fuit,  and  the  very  hour  of  its  com'* 
mencement  may  be  ihewn,  if  neceflary.     Jackfon  v.  Gifling.   Str.  ii6y.     3  Burr.  1423. j 

[The  record  of  a  recovery  in  another  aftion  cannot  be  given  Breden  <^ui 
in  evidence  on  nil  debet ;  for  if  it  be  pleaded,  the  plaintiff  may  """ "'  ^"" 
reply  nul  tiel  record,' or  that  the  recovery  was  by  fraud  to  defeat  a  str.  701. 
real  profecutor,  which  he  cannot  be  prepared  to  fhew  upon  the  Bull.  A';. 
general  iffue.  .  ^  ^^-^J^r- 

If  the  defendant  plead  a  prior  recovery,  and  the  plaintiff  reply 
per  fraudenty  and  fuch  recovery  be  found  to  be  fraudulent,  the 
defendant  is  liable  to  two  years  imprifonment  by  4  H.  7.  c.  20.^ 

If  the  defendant  be^ithin  the  provifo  of  a  penal  (latute,  he  ^Ro'*  Ab""* 

may  take  advantage  of  Tuch  provifo  on  the  general  iffue,  in  a  fuit  ^awk^p.  c* 

on  fuch  llatute  ;  but  it  hath  been  holden  (even  fince  the  ftatute  of  39^.  that 

21  Jac.  t.  c.  4.)  that  if  he  have  matter  in  his  difcharge  depending  ^  ^^y  take 

on  a  fubfequent  ftatute,  he  muft  plead  it  fpecially.  kl^vutuf 

of  the  ftatute,  without  pleading  it  fpe«ially  5  but  as  to  thofe  matters  to  which  the  ftatute  doth  not 

F  2  ej(t«ad. 


<5S  Miom  Qui  tarn. 

extend,  ^.  [The  defendant  cannot  avail  himfelf  under  the  general  iffue  of  any  matter  that  goes  to  rfj» 
jurifdiftion  of  the  Court.     4  Term  Rep.  169.] 

a  Hawk.  j^g  j-q  replications  to  fpecial  picas  to  informations  qui  iam  in  tlie 

■  2>Tr  courts  of  IVeJitmnjJer-haHj  thty  are  properly  made  in  the  name  of 
the  attorney  general  only,;  and  fuch  replications  in  fuits  at  alTizes 
are  proper  in  the  name  of  the  clerk  of  aflizes  only ;  alfo  replica- 
tions to  general  ifiues,  on  fuch  informations  in  the  Kings  Bench 
or  Exchequer^  may  be  in  the  name  of  the  attorney  general  only  ; 
but  generally  the  plaintiff  only  replies  in  a6lions  qui  tarn ;  and  z, 
demurrer  to  a  plea  in  bar  to  an  information  qui  tarn  in  the  in- 
former's name  only  has  been  received, 
fc  Hawk.  Wherever  a  plaintlfl"  may  declare  lam  pro  domino  rege  qiiam  pro 

(v?) Hawkins  ^'^'  ^^^  '^'^^  Continue  the  fame  form  of  words  both  in  the  join- 
itives  it  a  ii]g  of  IfTue  and  in  the  venire ;  but  is  not  bound  to  do  it  unlcfs 
q^-'f'i,  the  king  be  ia)  intitled  to  part  of  the  penalty. 

.Vhethcr  he  o  v    /  x     ■  r  ; 

be  bound  tr>  do  it  in  this  cafe  ;  for  there  are  precedents  to  the  contrary.  The  ufiial  form  in  the  plain- 
tiff's replication  is,  "  ard  the  pla'wtffnvhofves  as  aforefaid,  doth  fo  iikewife,  CS?f."  where  defendant 
ofiers  ifluc.  If  the  plaintiff",  then,  "  and  of  tbi'  tkcjuj  A.  •wLofues  as  afortia'td,  fvts  hiwjeljon  tk: 
V  couKtry,  £;c." 

2  Rol.  Abr.       Where  feveral  perfons  are  jointly  charged  for  an  offence  agalnft 

lq!''Q.^^^    a  ftatute,  which  in  its  own  nature  may  be  committed  by  a  fingle 

perfon,  without  the  concurrence  of  any  other,  fome  of  them  may 

be  acquitted  and  others  found  guilty  ;  for  though  the  words  of  the 

information  be  joint,  yet  in  judgment  of  law  the  charge  is  feveral 

agalnft  each  defendant;  but  if  one  only  be  informed  agalnft,  as 

having  offended  oftener,  or  in  a  higher  degree  than  is  proved,  as 

for  having  been  abfent  from  church  ten  months,  where  he  has 

been  abfent  but  eight;  or  for  having  iiigroffed  1000  quarters  of 

wheat,  where  he  has  ingroffed  but  100;  he  may  be  found  guilty 

as  to  what  is  proved,  and  not  guilty  as  to  the  refulue,  for  fuch 

offences  are  in  the  nature  of  trefpaffes,  which  it  is  fuflicient  to 

.    prove  for  any  part;  but  if  the  offence  confift  in  making  a  contracfl 

contrary  to  the  purview  of  a  ftatute,  as  in  the  cafe  of  ufury,  it 

muft  be  proved  as  it  is  laid. 

J!sx  V.  j^Where  an  offence  made  penal  by  ftatute  is  In  its  nature  Ji/ig/c'^ 

Cowp^  f)iD    ^"^  cannot  be  fevered,  there  the  penalty  ftiall  be  only  fingle,  though 

Cro.  Eiiz.      feveral  perfons  may  join  in  committing  the  offence.     But  where 

^^°'  U°°^'  ^'^^  offence  is  in  its  nature  feveraly  there  every  offender  is  fepa« 

62?'     *'^'    rately  liable  to  the  penalty.     Thus,  impounding  a  diftrefs  in  :i 

wrong  place,  agalnft  the  ftatute  of  i  &  2  P.  &  M.  c.  12.  though 

done  by  many,    is    but    one   acb,    and  fliall  be  falisfied    by  one 

forfeiture.      So   under  the  Jlat.   5  Ann.   c.  14.     killing  a  hare, 

though  feveral  be  concerned  in  it,  is  but  one  offence.     But  the 

offence  againft  the  8  Geo.  1.  c.\%.  J.  25.  of  obftru(Sling  a  cuftom 

houfe  ofticer  in  the  execution  of  his  duty,  is  feveral ;  and  every 

offender  is  feparatehj  liable  to  the  penalties  \vhich  the  act  im- 

jpofes.] 


?i&m^  Qui  tarn.  C^ 


(E)     Of   tlic    Judgment   on   fiich    Adions  or  In- 
formations. 

^]¥  THERE  by  flatutc  the  ofTendcr  Is  to  forfeit  fuch  a  fum,  te  be  An.1.  135. 
'  '     divided  into  three  parts,  whereof  one  Ihall  go  to  the  king,  "'!''"'  Beg- 
one to  the  informer,  and  the  other  to  the  poor,  and  to  be  com-  102.  JKc^! 
mitted  if  he  do  not  pay  it  within  fuch  a  time,  the  judgment  may  S20.  a  And. 
be  general,  that  the  king  and  informer  (hall  recover  the  whole,  J*'"    *''"'" 
viihout  mentioning  how  it  Ihall  be  diflributed,  or  that  the  party  whrre^a^fta- 
be  committed  for  non-payment;  but  if  it  mention  only  that  the  t"-;  d.a.i. 
informer  only  fliall  recover,  without  fayine  any  thin;?  of  tlie  kinij,  ^^^!"i  '^"^ 
It  IS  erroneous;  yet  it  on  luch  mrormation,  as  it  is  laid,  the  m-  the  p-asity 
former  appear  to  have  no  right  to  any  part,  but  the  king  ought  '0  ^''^  in- 
to have  the  whole,  and  the  judgment  be,  that  the  defendant  for-    'u"^^'-  ^"'* 

Jo  '  tne  otner  to 

feit  the  whole,  and  that  the  king  (hall  have  one  part,  and  the  in-  the  poor,  dU 
former  another,  t^c.  it  is  erroneous  only  as  to  fuch  lafl  claufe,  '^^^^  "^^at 
V{Jiich  diftributes  the  forfeiture,  butfliall  ftand  for  the  firft  claufe,  ^^,;"''"^'"" 

7    uiall  recover* 

that  the  defendant  fliall  forfeit  the  whole  ;  («)  alfo  if  there  be  no  a  judgr 


;ment 


claufe  at  all  concerning  the  forfeiture,  in  a  conviction  on  a  penal  ^^^^  ^^^  >n- 
ftatute,  but  only  a  judgment  qnod  conviclusy  it  is  fuflicient,  for  the  tiie'^poor 
forfeiture  is  implied.  fhali  recover 

is  go-td.  4 
Burr.  201^.  (.1)  z  Hawk.  P.  C.  397.  Adjudged  Mich.  3  G.  i.  [Wherever  the  nft  exprciTes  the 
aniount  of  the  penalty,  or  leaves  it  to  the  difcrecion  of  the  magiftrace,  there  muil  be  a  juJgne'nt  of  for- 
feituie  as  well  as  a  conviction.  Rex  v.  Hawks,  Str.  8;S.  Fitzgib.  124.  Barnard.  K.  B.  212.  But 
where  the  a(5l,  as  9  Ann.  c.  14.  fays,  "  That  tie  offinier  fi,dl  forfeit  f,-vi  times  toe  -value,  ^c."  all 
the  judgment  the  Court  can  give  is,  quod  corfoicius  ej},  and  a  new  aiflion  mult  be  brought  upon  that 
juJgnaeiit  for  the  forfeiture.     In  recufancy  there  is  no  other  judgment.     Rex  v.  Luckup.     Str.  ioj.3.] 

[A  judgment  In  a  popular  aiHiion  may  be  affirmed  as  to  one  part,  4Burr.2oi8. 
and  reverfed  as  to  the  other ;  as  where  damages  and  cofts  were  f''^"^'<='^  v. 

.  .  r    \  ^'   ^  I  1     Lookup, 

given  on  9  Ann.  c.  14.,  it  was  reverled  as  to  the  damages  and  qu\;am. 
cofts,  and  afBrmed  as  to  the  debt. 

If  the  jury  find  a  general  verdifl  with  one  penalty  for  the  plain-  3  Ter.  Rep. 
tifF,  and  he  apply  it  to  one  count,  he  fliall  not  be  permitted  after-  44^* 
wards  to  apply  it  to  another  count,  though  the  former  were  bad 
in  law,  and  the  evidence  would  have  warranted  the  application  of 
it  to  any  other  count.] 

(F)     In  what  Cafes  there  fliall  he  Cofts. 

A  N  informer  on  a  popular  ftatute  fhall  in  no  cafe  whatfoevcr  aKeb.  781. 

^*'  have  his  coils,  unlefs   they  be  exprefsly  given  him  by  fuch  ^°'-  Abr. 

ftatute,  for  the  common  law  gives  cofts  in  no  cafes  ;  and  the  ^atw 

iiatute  of  Gloncefler  gives  the  demandant  cofts  only  in  cafes  wherein  Vent.  133. 

he  fhall  recover  his  damages,  which  fuppofes  fome  damage  to  have  ^^"^-  '^'^^^ 

been  done  to  the  demandant  in  particular,  which  cannot  be  faid  ^'.f'^^r  6c!' 

in  any  popular  adioh.  3  Lev.  374.  2inft.  2S8. 

But  wherever  a  ftatute  gives  a  certain  penalty  to  the  party  gricv-  1  Hawk. 

cd,  he  is  entitled  to  his  cofts  by  the  ftatute  of  Gliucejhr,  which  !;.^'  l^^' 

V  ^  •         Vide  the 

A'   3  gives 


yo  MiOnn  Qui  tain. 

•uthoritlcs  glvcs  the  demandant  his  colls  ui  all  cafes  wherein  he  (hall  {a)  fe* 
•^f"-  p  cover  his  damages  -,  for  oihorwife  it  would  be  in  vain  for  him  to 
71/(1")  AU'o  fue,  fincc  in  many  cafes  the  colts  would  exceed  the  penalty. 

where  a  ftatute,  intiodudlivc  of  a  new  law,  gives  a  remedy  in  a  point  not  remediable  at  the  common  law, 
but  no  certain  penalty,  the  jury  may  confider  the  colls,  lu  ai  to  give  damages  accordingly,  a  Hawk. 
P.  C.  389. 

(b)  Extends  By  the  18  Eliz.  cap.  5.  made  perpetual  by  27  Eliz.  cap.  10. 
comrnnnin-  "  ^^  i^)  ^"7  informer  or  plaintiff,  on  a  penal  ftatute,  fhall  will- 
former,  and  "  iiigly  delay  his  fuit,  or  difcontinue,  or  be  nonfuit,  or  fliall  have 
not  to  a  par-  «  t^g  trj^j  or  matter  pafled  againft  himfelf  therein  by  verdidl  or 
yet^^a  pr-  "  judgment  of  law,  he  (c)  fhall  pay  to  the  defendant  his  cofts, 
ty  grieved  "  charges,  and  damages,  to  be  alTigned  by  the  court  in  which  the 
brings  his  <c  fuit  fliall  be  attempted,  ^c" 

action,  and  '■ 

fuch  adtion  be  for  any  offence  or  wrong  peifonaj,  immediately  fuppofed  to  be  drre  to  the  plaintiff  or 
plaintiffs,  or  whatfoever  the  nature  of  the  afticn  m.iy  be  ;  if  the  plaintiff  might  l:.r.e  cofts  in  cafe  judg- 
ment fliould  be  given  for  him,  he  fhall  pay  them  on  a  nonfuit,  or  verditl  ajjaii.ft  him,  by  virtue  of 
25  H.  8.  Ccip-  15.  and  4  Jjc.  i.  cap.  3.  Fi,ii  2  Hawk.  P.  C.  -^go-  and  the  authorities  there  cited. 
£For  this  reafon  the  cofts  of  a  nonfuit  were  awarded  to  the  defendant  ,in  an  action  by  the  party  grieved, 
en  the  ftatute  of  9  Geo.  t.  c.  2z.  Greetham  v.  the  Inhabitants  of  the  Hundred  of  Thraie,  3  Burr. 
3723.  That  the  plaintiff  is  in  fuch  cafe  entitled  to  cofts,  fee  Witham  V.  Hill,  2  WHf.  91.  and  Jackfon 
V.  the  Inhabitants  of  Calcfworth,  i  Term  Rep.  71.  though  denied  by  Ailon  J.  in  giving  judgment  in 
the  cafe  of  Wiikinfon  ^ui  tarn  v.  Alloit,  Cowp.  366.  j  (c)  And  it  is  no  ubje£lion  againft  paying 
the  cofts,  that  the  Court  had  no  juvifdiftion  of  the  caufc,  «r  that  the  ftatute  on  which  it  is  grounded 
is  difcontinued.     z  Keb.  106.     FiJe  HMt.  35. 

2Ld.  Raym.  [There  is  a  provifo  in  this  acl,  that  it  fliall  not  extend  to  any 
^yr'^'pr  officers  who  are  ufed  to  exhibit  informations :  but  it  muft  appear 
334.  on  record  that  they  are  fuch  ofliccrs,  elfe  they  will  be  confidered 

as  common  informers,  and  affidavits  to  the  contrary  will  not  be 

admitted. 

"Lzw  qui  tarn       If  a  profecutor  qui  tarn  for  killing  game,  does  not  reply,  defend- 

^•,^f"^"'  ant  fliall  have  coils,  for  this  ftatute  extends  to  informers  on  all 
a  Will.  177.  ' 

penal  Itatutes. 
Caf.  Temp.       A  pi-ofccutor  not  going  on  to  trial  fliall  pay  cofts. 

Hardw.  159.   3  Burr.  1304. 

Iide  qui  In  an  adlion  qui  tarn  on  the  c  El'iz.  c.  4.  the  plaintiff  fhall  pat 

*a«v.  Ste-     ^   n^  -^  ->  "i  i:  i-  / 

phens,Ld.      COltS. 
Haym.  1333.  Jeynes  qui  tarn  v.  Stephenfon,  Barnes,  124. 

Parker  qui  Where  there  is  any  reafon  to  fufpefl  that  tlie  defendant  m,ay 
Sane.^3^'  ^°^*^  l"'^  ^^'^^^  '^  ^^^^  plaintiff  fliould  fail  in  the  fuit,  he  will  be 
Term  Rep.  permitted  to  pay  the  ifllie  money  into  court  to  abide  the  event. 
J37.  Field  Whether  the  plaintiff  can  in  fuch  cafe  be  compelled  to  give  fecu- 
Ca'rror  Th.  ^"^^7  ^^^  ^^^^  Q.^'^^i  is  a  poiut  iiot  vct  fettled,  there  being- a  difference 
bI.  27!  '  of  opinion  in  this  refped  between  the  courts  of  WcJlw'mJJcr-hally 
Vide  tit.  the  courts  of  Common  Pleas  and  Exchequer  holding  the  nega- 
ilofts,  mjra.  jjyg .  ^Yi\\i^   ti^(.  alKrmative  is  maintained  by  the  court  of  King's 

Bench. 
Englifti  qui       The  courts  have  refufed  to  ftay  proceedings  in  an  action  for  ufufy, 
Covvp*  3Z2!  ^^^  ^^  ^^'^^  °^  ^  nonpros  in  a  former  adion  by  a  different  plain- 
*  tiff  againft  the  lame  ilvfendant  were  paid.] 


H8l0n?S  Qui  tarn.  71 

(G)     Whether  the  Penalty  of  a  Penal  Statute  may 
be  compounded  or  granted  over. 

T)Y  the  18  Elh.  cap.  5.  *'  No  {a)  informer  or  plaintiff  (hall  com-  {a)  Extend* 

-^  "  pound  or  agree  v/ith  any  that  (hall  offend,  or  fliall  be  fur-  ""'ytocom- 

'*  mifed  to  offend  againft  (/')  any  penal  flatute,  for  an  offence  com-  ^^,c,  gut 

•*  mitted,  or  pretended  to  be  committed,  but  after  anfwer  made  it  extends 

**  in  court  to  the  fuit,  nor  after  anfwer,  but  by  confent  of  the  *u"^"^^''    • 

*'  court  in  which  the  fuit  Ihall  be  depending  ;  on  pain,  that  who-  fuc  for  the 

*'  ever  Ihall  offend  contrary  to  the  true  intent  of  this  ftatute,  or  ivhoie  pe- 

*'  fliall  by  colour    or  pretence  of   procefs,  or  without  procefs,  "^'.^y'  ^'.  '** 

**  on  coluur  of  any  offence  againft  any  penal  law,  make  any  com-  tormers, 

**  pofition,  or  take  any  money,  reward,  or  promife  of  reward,  for  Coap.  366, 

**  himfeif,  or  to  the  ufe  of  any  other,  without  confent  of  fome  of  o^!*^^'^' 

**  his  majefty's  courts  at  TVeJlminJier,  and  fhall  be  thereof  convict;,  {b)  Extend* 

"  ftiail  ftand  in  the  pillory,  iffc.  and  Tnall  be  difabled  to  fue  on  any  ^"^  ^cli  to 

«<  popular  or  penal  itatute,  and  fliall  forfeit  lol.  ^c"  pttSa" 

tutes,  as  to  thofe  which  were  in  being  when  i:  was  made.  Hutt.  35,  Alfo  it  extends  to  tiie  com- 
pounding of  fuits  commenced  in  cou.ts  which  have  no  jurifdiftion,  as  much  as  if  they  had  a  jurifjic- 
tion.     Keb.  106.    Sid.  311. 

By  the  21  Jac.  i.  cap.  3.  "  it  is  declared,  Tliat  all  commiffions,  "r^it  this 
**  grants,  licences,  charters,  or  letters  patent,  of  power,  liberty,  f^""''^  '^  '* 
**  or  faculty,  to  difpenfe  with,  or  to  give  licence  or  toleration  to  of  thecom- 
**  do  any  thing  againft  the  tenor  or  purport  of  any  law,  or  to  give  '^:0"  'aw, 
**  or  make  any  warrant  for  any  fuch  difpenfation,  t5V.  or  to  agree  ^'awk  P  c 
*'  or  compound  for  any  forfeitures  limited  by  any  ftatute  ;  or  of  398. 
**  any  grant  or  promife  of  the  benefit  of  any  fuch  forfeiture,  be-  (OSuchjuf- 
**  fore  judgment  thereupon,  and  all  proclamations,  ijc.  tending  to  ^."rantca*^ 
**  the  furthering  of  the  fame,  ai-e  contrary  to  law,  and  void  :  And  njake  n,ca 
*'  ;/  is  enacted^  That  all  fuch  commiffions,  ^c.  ftiall  be  examined,  "mpofition 
**  heard,  tried,  and  determined  by,  and  according  to  the  common  o7theVin\ 
"  laws  of  this  realm,  and  not  otherwife  ;  but  it  is  provided  that  this  only;  per 
"  act  J}}  all  not  extend  [c)  to  any  warrant  or  privy  feal  from  the  king  ^^'  ^°^^» 
"  to  the  juftices  of  either  bench,  or  the  Exchequer,  or  of  affife,  Bu"by  the  * 
**  or  of  o}vr  or  ^frw/Vw,  and  gaol -delivery,  or  peace,  or  other  juf-  iSEiiz./a- 
*'  tices  having  power  to  hear  and  determine  offences  againft  any  f"'  ^'l^y 
**  penal  ftatute,  to  compound  for  the  forfeitures  of  any  penal  fta-  le^ve  f(j*3„ 
"  tutes  depending  in  fuit  before  them,  after  plea  pleaded.     Aifo  informer  to 
«  it  is  further  provided,  That  the  faid  a£l  ftiall  not  extend  to  any  "JJ^'g^j"/ 
*'  grants,  l^c.  that  had  been  granted  concerning  the  licenfing  of  fendant after 
"  taverns,  or  felling,  uttering,  or  retailhig  wines  to  be  fpent  in  the  f'"  pleaded. 
**  houfe  of  the  party  felling  the  fame,  or  concerning  the  making  p^  , 
*' of  compofitions  for  fuch  licences,  fo  as  the  benefit  thereof  be  [itijtheru'e 
*'  referved  to  the  ufe  of  the  king,  ^c."  of  t^f  Courc 

of  King's 
Bench,  that  where  they  give  leave  to  compound,  the  king's  half  of  the  compoStion  fhall  be  paid  into 
the  hands  of  the  mafter  of  the  Crown  Office  for  the  ufe  of  his  majefty.  4  Burr.  1929.  The  giving 
leave  to  compound  is  difcretional  in  the  courts,  j  Str.  167.  i  Wiif.  79.  130.  It  hath  been  given 
after  verdidl  for  the  plaintiff.  5  Term  Rep.  98.  If  a  defendant  obtain  a  rule  to  ftay  proceeding* 
upon  payment  of  a  fum  agreed  upon  between  him  and  the  plaintiff,  the  Court  will  enforce  the  payment 
•f  that  lom  by  attachment.     5  Term  Rep.  25-'.] 

■F4 


[    7^    ] 

fictions  on  fi)t  Cafe. 


Co  Lit.  :;6. 
1.   6  Mod. 


IT  has  been  obfervcd,  that  for  every  right,  and  for  every  nijury 
done  a  man  in  his  perfon,  (a)  reputation,  or  property,  tlie 
{j)  For  ac-  party  liath  a  remedy,  but  this  remedy  he  muft  take  according  to 
tions  on  the  the  methods  laid  down  and  rules  prcfcribed  by  the  law  ;  for  which 
viJc  head^of 'P^n"'*^^'*^  there  are  writs  framed,  and  fettled  adlicns,  to  which  he 
Simder.  mull  apply ;  as  debt  upon  a  contradl,  trcfpafs  on  a  manifefl:  and 
^^I^Ta"^  open  invafion  of  his  property,  ^s'c.  but  where  the  law  lias  made 
thitfuchac-  ^''^  provifion,  or  rather  where  no  gener.il  acftion  could  well  be 
tion  was  ne-  framed  before-hand,  the  ways  of  injuring,  and  methods  of  de- 
ver  brought  reiving  being  fo  various,  every  perfon  is  {h)  allowed  to  bring  a 
vvhere  the      fpccial  a£lion  on  his  own  cafe,  which  is  a  liberal  (r)  aflion. 

kflorcon.ing 

to  view  the  lands,  to  fee  if  any  wade  was  committed,  being  hindered  by  a  ftranger  from  entering  the 
premifes,  brought  an  aftion  on  the  cafe  againft  him  ;  and  it  was  holden  to  lie,  though  fuch  a£tion  had 
never  been  brought  before.  Cro.  Jac.  478.  Rol.  Abr.  loS,  109.  z  Rol.  Rep.  311.  J^Ue  6  Mod. 
53.  and  Lit.  feCt.  108.  where,  per  Littleton,  no  aftion  having  been  brought  on  the  ftatute  of  Mer- 
tcn,  it  is  to  be  prefumed  no  .->.£llon  will  lie  ;  and  Co.  Lit.  81.  b.  per  Ld.  Coke,  non-ufjge  is  a  good  inter- 
preter of  a  law.  But  pfi-  Holt  Ch.  JuH.  wherever  an  .;<ft  of  parliament  gives  a  right,  the  common  Vxvi 
gives  a  remedy;  fo  where  the  common  law  gives  a  right,  or  makes  a  thing  an  injury,  the  fame  law  gives 
a  remedy  oradlion.  Salk.  ao,  21.  6  Mod.  54.  See  note  (2)  to  Co.  Litt.  81.  b.  13th  edit,  (c)  2  Burr. 
Rep.  906.  icii,  1012. 

f  They  ariie  Thefe  aclions  are  founded  on  feme  fraud  or  deceit  in  contrails, 
imj.  y  rom  ^^  fome  fccrct  injury  to  a  man's  right  or  property,  and  are  faid  to 
wrong,  arife  from  a  non-feafance,  male-feafance,  or  mlf-feafance  ;  but  as 

where  no  thisdivifion  fcems  too  general,  I  fliall  chufe  the  following,  as  more 
a^^conuaft  pi^opcr  to  includc  the  moft  material  cafes  that  fall  under  this  head, 
is  fuggefted,  referring  to  others  for  a  more  full  difcuffion  of  feveral  particulars 
and  no  for-  relatinff  to  them. 

cible    vie-  ° 

ence  imputed  to  the  defendant.     3  Wooddes,  167.] 

(A)  What  Perfons,  with  refped  to  the  Injury,  may 
bring  an  A6lion  on  the  Cafe. 

(B)  Againft  whom  fuch  Action  lies. 

(C)  For  what  Injuries  an  A6tion  on  the  Cafe  will 
lie  ;  and  herein  of  thofe  Cafes  where  a  Man  may 
be  faid  to  fuffer  Daimumi  ahfqne  injiirici, 

(D)  At  what  Time  the  Right  of  Action  fhall  be  faid 
to  have  accrued. 

(E)  Of  Adions  on  the  Cafe  for  Fraud  and  Deceit  in 
Contradts,  on  an  impHed  or  exprefs  Warranty. 

(F)  Of  Adlions  on  the  Cafe  for  Injuries  to  a  Man's 
Perfon,  Property,  Right  or  Privilege :  And  herein^ 

1.    WhcTfi 


£iaton0  on  x\)t  Carc» 

t.  T^^heie  an  Action  on  the  Cafe  will  lie  againft  Officers  and 
Miiiiflers  of  Juftice. 

2.  Where  Cafe  will  lie  for  Torts  and  Injuries  comrriittecl  by 
Perfons  contrary  to  the  Duty  of  their  Trades  and  Callings. 

(G)  Where  an  Adion  on  the  Cafe  will  lie  for  a  Na- 
fance,  and  therein  of  the  Inconvenience  of  mul- 
tiplying Adtions. 

(H)  Where  an  Adion  on  the  Cafe  will  lie  for  a  Con- 
fpiracy,  and  oppreffive  Proceedings  in  Profecu- 
tions  and  Suits  at  Law. 

(I)  Where  Cafe  will  lie  though  the  Party  injured  has 
another  Remedy. 

(K)  Where  Cafe  will  lie  though  the  Wrong- doer  be 
punifhable  criminally. 


"7  ■^ 


(A)     What  Perfons,  with  refpe6t  to  the  Injury,  m^j 
bring  an  Adion  on  the  Cafe. 

IF  J.  delivers  goods  to  B.  to  deliver  over  to  C.  and  B.  does  not  Buift.  ss. 
AaW^roT'      *\\arrt      /->«f.3v      r,  r^  r^  r\r  A  \  n  rr\  ^r        1-Mi«-    r-r\itxrar-t-o    «-1if!.-v->     «-rt    Vi » f    rytrm       Hard.    ■721 


S.  P,     an! 


deliver  them  over  accordingly,  but  converts  them  to  his  own 
ufe,  cither  ^4.  or  C.  may  have  an  action  againft  B.  but  both  (hall  fai/  they 
not  have  an  aclion,  but  he  that  firft  begins  his  action  fhali  go  on  ^^M  not 
U'ith  the  fame.  J'""* 

If  ^.  is  feifed  in  fee  of  the  rcvcrfion  of  a  clofe,  cxpe<fl:ant  upon  'J-^"-  ^^90 
a  term  for  years,  and  B.  is  pofleflcd  of  another  clofe  adjoining  ^1,^^-^°'' 
thereto,  between  wliich  clofes  there  runs  a  rivulet,  and  B.  llops  it,  Burr.  2*1*41. 
per  quod  the  clofe  of  A.  is  furroundcd,  fo  that  the  timber-trees,  b'r.  a<:c. 
become  rotten  ;  A.  In  refpeiSl:  of  the  prejudice  to  the  reverfion,  and  leifeslh    i 
the  termor,  in  refpc£l  of  the  poflelhon,  and  of  the  (hade,  flicker,  to  b.  for 
isfc.  may  each  (a)  have  an  aQion  ;  and  fatisfadlion  given  to  one  is  J""^''  *"<* 
nobartotheother.  down' ''"'"' 

through  the  ncgleft  of  a  neighbour,  yi.  may  have  aa  adlion  for  the  dama^  to  his  inheritance,  and  B, 
to  his  pofleirion.  3  Lev, -360.  But  fee  (>  Ann.  cap.  31.  Je^.  6.  made  perpetual  by  loylnn.  c,  14, 
feS7.  I.  by  which  this  remedy  is  taken  awjy. 

If  a  mafter  of  a  fliip  brings  an  a£lion  on  the  cafe,  and  declares 
that  the  fliip  was  laden  with  corn  in  fuch  a  harbour,  ready  to  fail 
for  Datiizicky  and  tint  the  defendant  entered  and  Icizcd  the  fliip, 
and  detained  her,  per  qu^d  iinpcdhiis  o*  objlrtiaus  fuit  in  viaglo  ; 
this  action  well  lies,  for  the  mafter  has  not  the  property  of  the 
fliip,  but  the  owners-,  and  he  is  only  a  particular  ofhcer,  and  can  Saik.  ro. 
only  recover  for  his  pai-ticular  lofs ;  yet  he  might  have  brought  P'-  4-   Ld 
trefpafs,  asabaililTof  goods  may,  and  then  as  bailiff  he  could  p;'|cs'"and 
only  have  declared  on  liis  pofllnTion,  which  is  fuiBcient  to  main-  Gaiuce. 
tain  trefpafs. 

If 
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RoJl.  Abr.  If  a  fervant  is  cofened  of  his  mafter's  money,  the  maftcr  may 
98.   Cro.      ^       ^j^  action  on  the  cafe  againfl  the  cofener  *. 

Jac.  223.  o 

So  if  a  furgeon,  in  confideration  of  a  fum  of  money,  undertakes  to  cure  my  fervant  of  a  hurt,  and  he 
applies  unwholfome  medicines  thereto,  on  purpole  to  make  the  wound  worfe,  by  which  1  lofc  the  fcrvice 
of  my  fervant  for  a  long  time,  I  may  have  an  aftion  on  the  cafe  againft  the  furgeon.  Rol.  Abr.  9S. 
Roll.  Rep.  124.  S.C.  adjcrtt.  z  BuliL  332.  S.  C.  and  iiuoad  the  point  of  law,  the  Court  inclined 
for  the  plaintiff,  but  for  default  in  the  pleadings  adjourned.  And  after  it  was  ended  by  compofition. 
Roll.  Abr.  88. 

Roll.  Abr.         If  a  bailiff  errant  takes  7-  ^-  i»  execution  upon  a  capias  adfatif' 

97.  98;      faciendum^  at  the  fuit  of  J.  D.  and  after  J.  S.  efcapes  by  a  refcue 

349*.^s'.V.    of  himfelf,  the  fheiiff  may  have  an  action  upon  the  cafe  againft 

admitted /i^r  him  for  this  efcape,  for  he  is  thereby  chargeable  {a)  over  for  this 

*■"'■•        .,    to   7.  D.  and  this  efcape  made  from  his  bailiff  was  an  efcape 
{a)  But  if     r     -^  t  •     r  If 
fuch  a  pri-  from  himielt. 

foner,  taken  by  a  bailiff  of  a  franchife,  efcape  fmm  a  bailiff,  the  fheriff  fljall  not  have  an  aftion  upon 
the  cafe  againft  him,  becaufe  he  is  not  chargeable  over;  but  the  bailiff  only  is  chargeable.  For  this 
•videKoU  Abr.  97>  98,  SJ-     Cro.  Eliz.  26.  34.9.     Moor,  432.  and  tit.  Efcape  is  Ci-vil  Cafes. 


Mafter  and 
Servant 


yiJehesdof  If  a  man  gives  money  to  his  fervant  to  carry  to  fuch  a  place, 
mT./T       J    ^^^^  ^^  ,^  robbed,  the  mafter  cannot  bring  cafe  againft  him,  for  a  , 

fervant  only  undertakes  for  his  diligence  and  fidelity,  and  not  for  ' 

the  ftrength  and  fecurity  of  his  defence. 
Sid.  298.  But  if  ui.  is  employed  by  B.  to  fail  from  England  to  the  Indies^ 

Huffey  and  ^^^  ^^  covenants,  that  he  or  his  fervants  will  not  thence  import 
388.  a  *  any  calicoes^  &c.  and  yl.  retains  C.  as  his  fervant  in  this  voyage, 
Keb.  88.  and  acquaints  him  with  the  covenant ;  and  notwithftanding  C. 
S.C.  Roll,  f^ifeiy  and  fraudulently  brlnfrs  thence  certain  ca/icoes,  isfc.  A.  Ihall 

Abr.  105.  J  •     ,\     /->         r  1  1  n-i'L  n. 

S.  P.  have  an  attion  aganilt  C;  tor  though  no  action  lies  by  a  malter 

for  the  bare  breach  of  his  command,  yet  if  a  fervant  does  anything 

falfely  and  fraudulently  to  the  damage  of  his  maiter,  an  a£tion 

will  lie. 

Davis  V.  [An  action  on  the  cafe  for  goods  loft  may  be  maintained  againft 

I*"''^'^"'  g-**    a  carrier  either  by  the  confignor  or  confignee ;  and  it  may  be  brought 

Moor  V.    *  by  the  former,  notwithftanding  a  private  agreement  between  him 

Wiifon,  I      and  the  confignee,  that  the  carriage  ftiould  be  paid  by  the  latter, 

Jc^qT  ^^^     ^^^  ^^^  carrier  is  liable  upon  his  agreement.] 

(B)  Againft  whom  fuch  Adion  lies. 

^H.  6.  53.  jF  the  fervant  of  a  taverner  fells  wine  to  another  which  is  cor- 
^'^s'c'"^'         rupted,  an  a£tion  upon  the  cafe  lies  againft  the  (Z-)  mafter, 

(i)  But  no  though  he  did  not  (c)  command  the  fervant  to  fell  it  to  any  particu- 

aaion  lies  lar  perfon. 

againft  the 

fervant.  Roll.  Abr.  95.  So  if  an  attorney  in  a<Slion  of  debt,  knows  of,  and  wa«  a  vritnefs  to  a  re- 
leafe  of  the  debt  made  before  the  aftion  brought  for  it,  yet  no  adlion  lies  againft  the  attorney,  for  he 
aded  only  as  fervant,  and  in  the  way  of  his  calling.  I  Mod.  209.  per  curiam.  Vide  2  Bl.  Rep. 
869.  (f)  If  a  fervant  fells  an  unfound  horfe,  or  other  meichandize  in  a  fair,  no  aftion  lies  againft 
the  mafter,  unlefs  he  commanded  him  to  fell  to  a  [virticular  perfon.  9  H.  6.  53.  Roll.  Abr.  95.  S.C. 
Poph.  143.  S.C. cited.  2Ro!l.  Rep.  6.  S.  C.  cued.  But  ifby  the  command  and  covin  of  the  mafter  he 
fells  to  a  particular  perfon,  an  adion  lies  againft  the  mafter,  for  it  is  then  his  own  faie.  9  H.  6.  53.  Fitx. 
A{i'mfur  It  Cafe,  5,  §.  C.  R9II.  Abr.  95.  Bridgni.  jaS.  S.  C.  ciud,  Std  S^u,  In  the  former  cafe,  if 


081on^  on  tlje  Cafe*  75 

Ifit  ferrant  warrant  a  horfe  found  when  he  is  nnfcund,  and  receive  a  found  prife  of  the  buyer,  wbethoc 
the  mafttr  is  not  bound  by  the  warranty  of  the  fcrvant,  and  liable  to  an  adlion  ? 

So  if  a  golclfmith  makes  plate,  wherein  he  mingles  drofs,  fo  '-'^^^  Cro. 
that  it  is  not  according  to  the  ftandard,  and  by  his  fervant  fells  ^  R"g-i"]{ 
it;  an  a£lion  lies  ngainlt  the  mafter,  becaufe  it  fails  in  the  28.  s^c. 
price  of  filver. 

But  if  yi.  being  pofiefied  of  certain  artificial  and  counterfeit  Bridg.  121;, 
jewels,  of  the  value  of  168/.  and  knowing  them  to  be  fuch,  deli-  "^^  South- 
vers  them  to  B.  his  fcrvant,  commanding  him  to  tranfport  the  faid  adjudged."  * 
jewels  into  Barbaryy  and  them  to  fell  to  th3  king  of  Barbary,  or  2  Roll.  Rep. 
fuch  other  perfon  as  would  h'.iy  them,  but  gives  B.  no  charge  to  5-  ^6,  27^ 
conceal  their  being  counterfeit ;  and  thereupon  B.  goes  into  Bar-  jJdgcd. 
iarvy  and  knowing  thefe  jewels  to  be  counterfeit,  Ihews  them  to  I'oph.  143. 
C.  for  good  and  true  jewels,  and  afhrming  to  C.  that  they  were  ^'j^'j^tr 
worth  810/.  defires  C.  to  fell  them  to  the  faid  king  for  810/.  which  jac.  469. 
money  C.  pays  B.  and  B.  thereupon  immediately  returns  to  Eng-  s.  c.  and 
landy  and  pays  the  810/.  to  A.  his  mailer;  and  after  the  jewels  co^/^*-^.''" 
being  difcovered  to  be  counterfeit,  C  is  imprifoned  by  the  faid  dined  againft 
king  till  he  repays  the  810/.  out  of  his  own  effedls  ;  of  all  which  the  piaintifl", 
matter  C.  gives  notice  to  A.  and  demands  fatisfaftion,  ^c.  yet  bec"ufe*y^ 
no  a£lion  lies  againft  A.\  for  jewels  are  in  themfelves  of  an  uncer-  did  not  order 
tain  value,  and  B.  was  not  by  A.  particularly  directed  to  C.  and  ^'  ^^  ^^n- 
all  that  was  done  quoad  C.  was  the  voluntary  a£t  of  the  fervant,  ^^^^  ^"^^ 
for  which  the  mafter  is  not  bound  to  anfwer.  terfelt. 

In  an  ad:lon  on  the  cafe  for  a  deceit,  the  plaintiff  fet  forth  that  Salk.  289. 

he  bought  feveral  parcels  of  filk  for filk,  whereas  it  was  an-  ^'  j^^* 

other  kind  of  filk  ;  and  that  the  defendant,  well  knowing  this  de-  Holt  on 

ceit,  fold  them  to  him  for filk;  on  trial,  upon  net  guilty,  evidence  at 

it  appeared  that  there  was  no  a£lual  deceit  in  the  defendant,  who  "i^^f"'}. 

1  1  1  1  •  •       1  •     r    r>         t  1    /•  ,     but  for  this 

was  the  merchant ;  but  that  it  was  m  his  i actor  beyond  lea  :  and  ^jj^  tit. 
the  doubt  was,  if  this  deceit  could  charge  the  merchant  ?  And  Merchant 
Ho/t  Ch.  Jult.  was  of  opinion,  that  the  merchant  vt-as  anfwerable  for 
the  deceit  of  his  factor,  though  not  crirninaliier  yet  civiliter  ,-  for 
feeing  fomebody  muft  be  a  lofer  by  this  deceit,  it  was  more  rea- 
fonable  that  he  that  employs  and  puts  a  truft  and  confidence  in 
the  deceiver  fhould  be  a  lofer,  than  a  ftranger ;  and  upon  this 
opinion  the  plaintiff  had  a  verdicl. 

If  A.  brings  cafe  againft  the  mafter  of  a  ftage-coach,  on  the  Sallc.282.pI. 
cuftom  of  the  realm,  for  a  trunk  loft  by  his  negligence,  ^c.  and  u' Holt 'at 
on  evidence  it  appears  that  the  trunk  was  delivered  to  the  fervant  „',ft  prius, 
who  drove  the  coach,  who  promifed  to  take  care  of  it,  and  that  and  piaintiS' 
the  trunk  was  loft  out  of  his  pofiefTion ;  the  aclion  does  not  lie  "^f'^hat  if 
againft  the  mafter,  for  a  ftage-coachman  is  not  within  the  cuftom  a  carrier's 
as  a  {a)  carrier  is,  unlefs  he  take  a  diftin£l:  price  for  the  carriage  po^'^''  ^^- 
of  goods  as  well  as  perfons ;  and  though  money  be  given  the  "g^^cafrkr  ** 
driver,  yet  that  is  a  gratuity,  and  cannot  bring  the  mafter  within  fliaii  be  lia- 
the  cuftom  ;  for  no  mafter  is  chargeable  with  the  a£ls  of  his  '>'«•    ^"''"^^'• 
fer\'ant,  but  when  he  a£ts  in  execution  of  the  authority  given  Ooiben'juf- 
by  his  mafter,  and  then  the  adl  of  the  fervant  is  the  a(St  of  the  tice. 
mafter. 

II  If 


and    Mer- 
chandize* 
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Saik.  17.  If  two  are  conftituted  pofl-mafters  general,  by  letters  patent 

Carth/48^7.  PU^^Li^"t  to  tlie  ilat.  12  Car.  2.  cap.  35.  and  in  the  patent  there  is 
Lane  -v.  Sir  a  power  to  make  deputies,  and  appoint  fervants  at  their  M'ill  and 
Robert  Cot-  pleafure,  and  to  take  fecurity  of  them  in  the  name  and  to  the  ufe 
Tb(^as  "^  °^  ^^^^  ^'"S»  ^"^  ^^'^^  ^^^y  ^^^^  poft-mafters  general  fliould  obey 
Frankland.  fuch  orders  as  from  time  to  time  {hould  come  from  the  king;  and 
*M°H*r^^  as  to  the  revenue,  fhould  obey  the  orders  of  the  treafury  ;  and  it 
xo8.°  Ld!  ^^  farther  granted  to  them,  that  they  fhould  not  be  chargeable  for 
Raym.  646.  theirxifficers,  but  only  for  their  own  voluntary  faults  and  mifbe- 
i2Mod.472.  havicPurs,  ^ud  this  is  granted  with  a  fee  of  1500I.  per  atiminiy  and 
joo,  *  ■^'  having  Exchequer-bills,  inclofes  them  in  a  letter  direded  to  B. 
(a)  Vide  at  Worcefery  and  delivers  it  at  the  pofl-office  at  LondoTiy  into  the 
S.^c'^'wfth'  ^^"'^^  °^  J-  ^'  '^^'^°  ^'^^  appointed  by  the  poft-mafter  general  to 
the  argu-  receive  letters,  and  had  a  falary ;  by  three  judges  againit  Holt  Ch. 
ments  pro     Juft.  the  pofl-mafters  general  are  (a)  not  liable. 

and  con.    at 

large;  and  Saik.  17,  18.  Holt's  reafons,  who  held  alfo  that  J.  S.  was  chargeable,  but  not  as  an 
officer,  but  as  a  wrong- dr.er.  [The  opinion  ofthe  three  jujges  hath  been  confirmed  in  a  late  cafe  of  Whit- 
field V.  Lord  Le  Defpenfer,  in  which  it  was  decided  that  the  poft-maller  was  liable  only  for  adlual  per- 
fonal  negledl  or  mifconduct.  Cowp.  754.  And  cafe  lies  againft  a  deputy  poft-mafler  for  a  perfonal 
misfeafance.     Rowning  v.  Goodchild.     3  Wilf.  443.     2  Bl.  Rep.  906.  S.  C] 

cheethamr.       [An  a£lIon  for  not  repairing  fences,  whereby  a  party  is  damni- 
Term  Re*  *  ^^^»  cannot  be  brought  againll  the  owner  of  the  fee,  who  is  not 
318.        '   in  pofleflion,  but  lies  only  againft  the  occupier.] 
Alieyn,  3.         If  one  flandcrs  my  title,  whereby  I  am  wrongfully  difturbed  in 
ferHaie.       j^y  pofTeflion,  though  I  havc  a  remedy  againft  the  trefpaffor,  yet  I 

may  have  an  action  againft  him  that  caufed  the  difturbance. 
Roll.  Abr.         If  I  deliver  my  horfe  to   a  fmith  to  fhoe,  and  he  delivers 
9°;    ^°  '^^  him  to  another  fmith  who  pricks  him,  I  may  have  an  aBion  on 
to  A.  who"  tk^  cafe  againft  him,  though  I  did  not  deliver  the  horfe  to  him. 

ieKvers 

them  to  B.  to  keep  to  the  ufe  of  A.,  and  B.  wades  them,  I  may  have  an  aSIicn  uj)in  the  cafe  againft 

iU  though  I  did  not  deliver  them  to  liim.     Roll.  Abr.  90. 


(C)  For  what  Injuries  an  Adion  on  the  Cafe  will 
lie;  and  herein  of  thofe  Cafes  wherein  a  Man 
may  be  faid  to  fjfier  Danmtim  abfque  injuria. 

T  tNDER  this  divifion  various  cafes  may  be  comprehended; 
^  but,  as  feveral  of  them  fall  under  others,  I  fliall  here  only 
obfcrve,  that  though  in  fome  cafes  an  injury  happens  to  a  man  ia 
his  property,  by  the  neglecl  of  another ;  yet  if  by  law  he  w^as 
not  obliged  to  be  more  careful,  no  action  will  lie. 

Leon.  213.        As  if  a  man  finds  butter,  and  by  his  negligent  keeping  It  putrl- 

Owen,  141.  fj(,3^  yet  no  a£lion  will  lie. 

Cro.  Elii.  Or  if  a  man  finds  garments,  and  by  negligent  keeping  they  are 

*'9*  '  motheaten,  no  adion  lies. 

Cro.  Eiiz.         So  if  a  man    finds  goods,    and    lofcs  them  again  •,  or  if  he 

*'9'  finds  a  horfe,  and  gives  him  no  fuftcnance,  no  adlion  lies ;    for 

in   thefe  cafes  the  law  has  laid  no  duty  oa  the  finder  •,  for  it 

would 
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tvould  be  too  rigorous  to  oblige  him  to  be  charitable  In  belialf  of 
a  carelefs  owner.  '^ 

But  if  he  makes  gain  and  advantage  of  tlie  things  he   finds ;  Roll.  Abr,  * 
as  if  he  rides  the  horfe,  or   if  he  abufes  the  things  ;  as  by  put-  ^'  ^''^' 
ting  paper  into  water,  or  if  he  kills  flieep,  ^c.  he  Ihall  anfwer  for  Eiiz'.  219, 
them.  <^°"""  ^55* 

Stile,  z6i. 

If  A.  hires  B.  to  carry  a  load  of  timber  from  one  town  to  ano-  2  Lev.  196. 
ther  to  be  unloaded  there,  at  fuch  a  place  as  ^^.  .fliould  appoint,  ^'.'*^''^  ^^""^ 
and  B.  gives  notice  to  ^.  that  he  will  bting  it  fuch  a  day,  and  ^,o.^s.  c. 
requefts  him  to  appoint  a  place   where  he  (hall  lay  it,  and  he  3  K.eb.  766, 
brings  It  accordingly,  but  j4.  will  not  appoint  any  place  where  it  ?' ';' *'^' 
fnall  be  laid,  fo  that  the  horfes  of  B.  are  kept  fo  long  in  the  cart,  ^"^^^  ' 
that  being  hot  they  catch   cold  and   die ;  yet  B.   fliall  have  no 
action  againfh  ^.  for  he  miglit  have  taken  his  horfes  out  of  the 
cart  and  walked  them,  or  put  them  in  a  liable,  or  if  j^.  would  not 
have  appointed  a  place,  as  foon  as  he  came  there,  he  might  have 
unloaded  in  any  convenient  place,  fo  that  the  injury  the  horfes  re- 
ceived was  through  his  own  default. 

If  it  be  dammim  abfqite  iiijuridi  no  acliofi  on  the  cafe  lies  {a)  \   as    t")  Darmnm 
if  a  fchool  be  fet  up  in  the  fame  town  where  an  ancient  fchool  ".-(?"-  '"/"' 
lias  been  time  out  of  mind,  by  which  the  old  fchool  receives  da-  f:rfn,  win 
mage,  yet  no  aclion  upon  tlae  cafe  lies,  becaufe  it    is  lawful   ^^^  •"=."'  ^ 
for  a  man  to  teach  where  he  pleafes  ;  and  this  is  for  the  eafe  of  e^Mod.^Ae, 

the  people.  per  Could 

Juftice.  5 
Bulftr.  95.  n  H.  4.  47.  21  H.  6.  14.  b.  Tltx.  ASlton  fur  h  Cafe,  2S.  S.  C.  Bro.  42.  S.  C, 
{iJoy,   184.  S.  C.   cited.  Roll.  Abr.  107.     Mod.  69.   S.P.  per  Tivijdcn  argucr.do. 

So  if  I  retain  a  mafler  in  my  houfe  to  inftruct  my  children,  tiH.4./^7. 

tliough  this  be  to  the  damage  of  the  common  mailer,  yet  no  aclion  ^^^}'  ^^^ 
lies.  "'' 

So  if  I  have  a  mill,  and  my  neighbour  builds  another  mill  upon  Roll.  Abr. 

his  own  crround,  per  quod  the  profit  of  my  mill  is  diminiflied,  yet  '°7-  Hard, 

no  action  lies  againlt  him  •,  lor  every  one  [o)  may  lawfully  erccl  a  ^y.    j^oy 

mill  on  his  own  ground.  1S4. 

(^)  But  if  I 
have  had  a  mill  by  prefcnptlon  In  my  own  land.  If  another  erefts  a  new  mill  upon  his  own  land,  if  this 
draws  away  the  llream  from  my  mill,  or  ftops  it,  or  makes  too  great  a  quantity  of  water  run  to  my  mill, 
by  which  I  receive  damage,  fo  that  my  mill  cannot  grind  as  much  as  it  was  ufed  to  do,  I  fnall  have  aa 
acilononthe  cafe  againft  him.     22  H.  6.  14.     Dyer,  248.     Koll.  Abr.  107. 

If  a  man  hath  a  houfe  upon  his  own  ground  by  prefcrlptlon,  22H.  6. 14. 
yet  if  I  build  a'houfe  upon  my  own  ground  next  adjoining,  no  )*o^°  r^.'*|/ 
aQion  lies  againft  me.  ,        i   had  a 

houfe  by 
prefcrlptlon  upon  my  ground,  another  cannot  erc£t  a  houfe  upon  his  own  ground,  &  near  to  it  as  to  ftop 
the  light  of  my  houfe.     22  H.  6.  15.     9  to.  59.     Bland's  cafe,  Bulft.  115.     Hut.  136.     Roll, 
Abr.  107.     2  Roll.  Abr.  143.     3  Leon.  93. 

Jf  I  have  100  acres  of  paflure  in  a  town,  and  before  this  time  22  h.  6. 14. 
.no  man  hath  ever  had  anv  paflure  within  the  fame  town,  and  thofe   ^7.'  'At* 

ri  ,  ri-ni-  -,       •  n  i  Roll.  AOT. 

ot  tne  town  nave  uled  to  agiit  their  cattle  in  my  paflure,  and  ano-   107. 
ther  that  has  freehold  within  the  town,  converts  his  arable  land 
into  paflure,  fo  that  tlwfe  of  the  town  aglft  their  cattle  there. 


jS  Miom  on  t^c  Cafe. 

per  quod  this  is  a  damage  to  me,  yet  I  cannot  have  any  remedy' 
againll  him  ;  for  it  is  lawful  for  him  to  make  the  bcft  advantage 
he  can  of  his  own  land, 
fccjvernor,  [If  I  fuftain  an  injury  by  the  att  of  comniiffioners  appointed  by 

Brkifh  Cait  ^^  '^^  °^  parliament,  v/ithout  any  excefs  of  their  jurifditlion,  na 
PJate-giai5  action  lies  either  againft  the  commiflioners  or  the  perfons  afting 
Manutac-      under  them.  1 

tory  V.  Me- 

iMith.     4  Term.  Rep.  734. 

(D)  At  what  Time  the  Right  of  Adion  fliall  be  faicl 
to  have  accrued. 


T  F  ^.  fells  fheep  to  B.  affirming  them  to  be  his  own,  whereas 
*   they  belong  to  C.     B.  may  have  an  a£lion  againft  ^.  for  this 


Roll.  Abr. 

98.    Cro. 

Jac.  474.  .    -  -  .         - 

S.  C.  3  deceit,  before  C.  hath  feiztd  the  fheep,  or  interrupted  him  ;  be- 
TermRep.  caufe  they  are  things  tranfitory,  and  therefore  the  aclion  lies  be- 
^^^  fore  interruption ;   for  if  he  fhould  ftay  till  C,  interrupted  him, 

he  may  be  dead  before,  or  other  difadvantage  may  happen. 
Cro.  Eliz.  If  y^.  recovers  in  debt  againft  B.  and  thereupon  a  capias  adfatisfa- 
«i.'  Vro/"  ciendum  is  direfted  to  C.  the  fheriff  of  N.  to  take  B.  in  execution, 
Eliz.  123.  which  is  accordingly  done,  and  after,  B.  refcues  himfelf, /^r  y«<?^ 
S.  P.  ad-  C.  becomes  liable  to  anfwer  for  the  debt ;  now  C.  may  have  an- 
•^"  ^  '         aftion  againft  B.  before  A.  fues  C  ;  for  the  refcue  and  efcape  was 

a  wrong  to  C  and  he  is  always  chargeable  to  A.  for  it ;  and  if 

C  muft  ftay  till  fued  by  A.^  B.  may  die  in  the  interim,  or  fly  his 

country. 
Raytn,  194.  A.  brings  an  a<^ion  againft  B.  in  which  C.  is  attorney  for  A. 
Ba^kr'^^'^  and  after  verdid  for  A.^  C.  enters  judgment  before  the  rules  (ac- 
a  Keb.  68S.  cording  to  the  courfe  of  the  Court)  are  out,  per  quod  B,  is  pre- 
S.  C.  ad-  vented  from  moving  in  arreft  of  judgment,  and  whether  B.  may 
-°Keb  716  J^^ve  an  a6tion  againft  C.  was  doubted  ;  and  Twifden  thought  it 
S»  C.  ad-  hard  the  attorney  fliould  be  fued  after  the  judgment  is  fet  afide  ; 
journ.itap  ^ut  «o?t',  it  docs  not  appear  in  the  cafe,  as  reported  by  Raymond , 
fudgm^nt^  otherwlfe  than  from  what  Tniufdeit  faid,  that  the  judgment  was 
was  fee  -fide  fet  afide  before  the  action  brought. 

before  B. 

brought  his  aflion.— An  a£tion  brought  againft  the  plaintiff's  attorney,  for  entering  judgment  againft 
the  defendant,  when  tiie  Court  ordered  a  non  froi.  Hut.  125.  and  yet  it  appears  the  judgment  was 
fet  afide  before  the  aftion  brought.  ■\  We  fliould  conceive  an  adlion  would  not  lie  againft  the  attorney  ; 
there  is  in  fuch  cafe  a  fuinmary  remedy — to  move  the  Court  to  fet  afide  the  judgment,  and  for  leave 
afterwards  to  move  in  arreft.  And  probably  the  Court  would  compel  the  attorney  who  occafioned  the 
exi)ence  of  the  application  (if  he  had.  previoufly  refufed  to  wave  his  judgment)  to  pay  the  cofts. 

Hob.  i^T  If  a  m.an  forges  a  bond  in  my  name,  it  is  poflible  I  may  be  dam- 
S  ^°^cittd*  "^^^<i  t)y  it,  but  till  it  be  put  in  fuit  againft  me  1  cannot  bring  an- 
where  by  the  a6lion  againft  the  forger. 

plaintiff's 

«wa  ibewiog  he  bad  no  right  of  adlion  at  the  time  of  bringing  Id    Viie  Cartb,  113.  and  title  ErrtTt 


anions  on  tfie  Cafe*  7^ 


(E)  Of  Actions  on  the  Cafe  for  Fraud  and  Deceit  in 
Contrads  on  an  exprefs  or  implied  Warranty. 

I.  On  an  implied  Warranty  in  Law. 

IF  there  be  a  communication  between  A.  and  B.  for  the  buying  Roll.  Abr. 
of  certain  iheep,  and  thereupon   B.  the  vendor  [a)  fays  they  5°^  ^°' 
are  his  own  flieep,  when  in  truth  they  are  the  (heep  of  another ;  s.  c. 
but  thereupon  A.  buys  them  of  B.  though  B.  made  not  any  ex-  («\  l"  an 
prefs  warranty  of  the  (lieep,  yet  an  aBion  upon  the  cafcy  in  nature  of  fraudulently 
deceit,  lies  againft  B.  felling  to  the 

plaintiff  an 
horfe  that  was  not  the  defendant's  own  horf.',  the  plaintifi'muft  prove  tbat  the  defendant  kaew  him  not 
to  be  his  own  horfe.     Allen,  91.     Keb,  523.  but  quarc  CS"  'v'.dc  Garth.  90,  and  Salk.  aio.  that  the 
having  poflefllon  of  any  perfonal  chattel,  and  affirming  it  to  be  his,  amounts  to  a  warranty;  and  aa 
aftion  lies  on  the  affirmation.     Fcr  HJt  Ch.  Juft.  See  ace.  3  Term  Rep.  57. 

So  if  the  vendor  afhrms  that  the  goods  are  the  goods  of  a  (Iran-  Roll.  Abr. 
ger,  his  friend,  and  that  he  had  an  authority  from  him  to  fell  them  5'« 
to  him,  and  thereupon^,  buys  them,  when  in  truth  they  are  the 
goods  of  another ;  yet  if  he  fold  them  fraudulently  and  falfely, 
upon  this  pretence  of  authority,  though  he  did  not  warrant  them, 
and  though  it  is  not  averred  that  he  fold  them,  knowing  them  to 
be  the  goods  of  a  itranger,  yet  B.  Ihall  have  an  aclion  upon  the  cafe 
for  this  deceit. 

In  an  aB'ton  upon  the  cafe  by  A.  againft  B.  if  the  plaintiff  declares  Roll.  Air. 
that  the  defendant  craftily  intended,  C5V.  and  offering  to  fell  a  9^.! 
gelding  to  the  plaintiff,  affirmed  that  he  brought  up  that  gelding  s.  c*. 
from  a  colt,  and  tliat  the  faid  gelding  was  then  his  own,  which  Keb.  523. 
the  plaintiff  believing,  afterwards,  that  is  to  fay,  upon  the  fame  ^"  ^*  *^' 
day  and  year,  and  at  the  place  aforefaid,  did  buy  the  faid  gelding, 
^c.  the  action  lies  upon  this  declaration,  though  there  was  no 
warranty  upon  the  fale ;  for  this  was  an  apparent  deceit,  contrary 
to  his  own  knowledge  ;  and  though  it  is  not  averred  that  he  fold 
him  at  the  fame  time  when  he  affirmed  he  bred  him  up  from  a 
colt,  but  that  hfipojlea  the  fame  day  and  place  bought  him,  giving 
credit  thereunto,    this  fhall  be  intended  immediately  after  the 
fpeaking  of  the  words  •■,  for  all  the  words  could  not  be  fpoken  to- 
gether. 

So  in  cafe^  in  which  the  plaintiff  declared,  that  there  being  a  Carth.  90.- 
colloquium  between  him  and  the  defendant,  concerning  the  buying  Q^-d^J"'* , 
and  felling  of  two  oxen,  which  the  defendant  then  had  in  his  pof-  Mod.  261. 
feffion,  that  he  (the  defendant)  adtunc  &  ibidem  false  ^  matitiose  S.  C. 
offinnabatf  that  thefe  oxen  were  his  ;  to  which  he  giving  credit,  ^°^'  '^' 
bought  them  of  the  defendant  for  fo  much  money  ;  when  in  truth  show.  68. 
the  faid  oxen  were  the  proper  goods  of  J.  S.  and  that  he  the  faid  S-  C. 
J,  S.  pofleoy  ^c\  lawfully  recovered  the  faid  oxen  from  the  plain-  ^^audlunOr 
tiff,  13 c.    it  was  holden    after   verdi£l,    that  the  a£lion  lay  on  ■veyid,dit,&c. 
the  bare  affirmation,  withgut  an  exprefs  warranty  j  and  though  ^^^i"/"- 

objeaed,  «i"a,:mp<»t. 


So  aationg  on  tlje-  Cafe* 

tnatiMvaa  obje6led,  that  it  was  not  fet  forth  that  he  {h)fciens  that  the  pxen 
^tl'^^x^A  iht    ^"'^^^  ^^^^  °-''^"  °^  J*  '^*  "O'"  ^^^^^  ^^^  ^'^^  ^^  deceptive. 

msant  thereof.  Stile,  310.  ^  Ktb.  S07.  v/W<  Kcb.  309.— So  jciens,  ^Cr  implies  that  it  war  fraiiiu" 
ientar.  Sid.  146. — So  where  the  plaintiff  declai^  qucd  imprcy'idl  ^  uicautiy  ahjque  corf.deiat'iont  inap- 
KtttdWn  l(ui,  he  diavc  his  hoifc  ovsr  the  plaintiffj  though  not  (aii/cie/is  that  they  were  onruly. 
s"Lev»  172. 

Salfe.  110.  So  wl)ere  the  plviiiitifF  declared,  that  the  defendant  being  pof- 
51-di'nai;  f<-'ffed  of  a  certaui  lottery-ticket,  fold  it  to  him,  affirming  it  to  be 
StQ*»ghton,  his  own,  whereas  in  trudi  it  was  not  his,  but  another's  ;  defend- 
for  felling  ant  pleaded,  he  bought  it  bond  ftde^  and  fo  fold  it :  on' demurrer, 
credit  Tills  ^^'^  ^^^'  J"*^'  beld,  where  one  h-uving  the  poifelfion  of  any  per- 
eafoisre-  fonal  chattel,  fells  it,  the  bare  afiirming  it  to  be  his,  amounts  to 
ported  by  3  warranty,  and  an  action  lies  on  the  alfirmation  j  for  his  havinc; 
wond^o-.  poiTeflion  is  a  colour  of  title,  and  perhaps  no  other  titie  can  be 
and  the  dif-  made  out  aliter,  where  the  feller  is  out  of  pofTeffion ;  for  there 
tiaaionhere  j^yay  ^e  room  to  qtieiliou  the  feller's  title,  and  caveai  emptor  In  fuch 
tween  tb«  ^"^^  '°  h:i\c  either  an  exprefs  warranty,  or  a  good  title  :  fo  it  is 
feller  being  in  the  cale  of  lands,  whether  the  feller  be  in  or  out  of  poffeffion  ; 
mpoiieirion   fgj.  ^j-jg  fgjier  cannot  have  them  without  a  title,  and  the  buyer  is 

and  out  01  1  .  .,  /-       .  ^ 

BoircfTion  is    at  his  peril  to  fee  it. 

not  mentioned  by  him.  See  Mr.  J.  BuJier's  obfenfations  upon  it,  3  Tir.  Rep.  5S.  Vide  StHe,  J43, 
54,6.     Cro.  Jaa.  197. 

Cro.  jae.  If  the  plaintiff  declares,  that  whereas  queen  EUzaheth  was  feifed 

»t^weH  and    '"  ^^^  °^  "^^^  advowfon  of  the  vicarage  of  S.  whereto  the  tithes  in 
"Vaughan.      ^'  di«l  belong,  and  that  the  defendant,  upon  the  nintli  of  Jietiet 
X'loor,  467.  did  affirm  bimfrlf  to  be  lawful  incumbent  thereof,  and  tharhe 
had  right  to  the  tithes  from  the  death  of  J.  N.  and  after,  upon 
the  fixteentli  of  _J'V«r,  the  plaintiff  having  a  communication  with 
the  defendant  about  his  buying  of  the  defendant  the  faid  tithes  till 
jMie.han'mas  following,  the  defendant  adtiinc fciens  thjt  he  had  no 
right  thereto  (the  defendant  not  having  been  inflituted,  fe'r.)  yet 
fcvUe  bf  dcreptive  fold  them  to  the  "plaintiff  for  30/.  and  alJeges  in 
facie,  that  J.  N.  was  after  prefented,  ts'c.  and  took  the  tithes^ferV. 
the  action  does  not  lie  ;  for  there  was  no  warranty  that  the  plain- 
tiff fhould  enjoy  them  j  and  this  allirmation  alfo  was  in  time  pre- 
cedent to  tlie  fale. 
Yeiv-20.  So  if  the  plaintiff  decJares,  that  upon  acommunicatron  between 

Karvey  aiy.t   ^|^g  plaintiff  and  the  defendant,  for  the  purchafe  of  a  certain  term 
Sac  3  Term   for  ycars,  which  the  defendant  then  had  in  certain  lands,  the  de- 
Rep.  57.       fend.int  njferuit  to  the  plaintiff,  th-it  the  faid  term  was  worth  150/. 
to.  be  fold  J   to  wiiich  the  faid  pLiintiff'^/^ii/dVw  adhihcns  did  give  the 
defendant  15c/.  for  the  fame,  and  that  after,  the  plaintitT offer- 
ing the  faid  term  to  fale,  could  not  get  fo  much  for  the  fame ; 
the  aclion  does  iK>t  lie ;  for  here  was  only  a  naked  affirmation  of 
the  defendant,  that  the  term  was  worth  fo  much ;  and  it  was  the 
plaintiff's  folly  to  believe  him. 
SaJJt.2TT.          But  if  on  a  treaty  for  the  purchafe  of  a  houfc,  the  defendant 
P'-  ^-  j^'^;    affirms  the  rent  to  be  30/.  per  ann,  whereas  in  truth  it  is  but  20/. 
b*y.*"Ld.^'    ^"^^  thereby  the  plaintiff  is  induced  to  give  fo  much  more  than  the 
Kaym.         houfc  is  worth,  the  action  («)  lies;  for  the  value  of  the  rent  is 
\  .  ^-  s.c   jnattej  that  lie&  in  tlve  private  kno^YIedge  of  the  Lindlord  and  te- 


aSionsf  on  tU  ^nfe;  8i 

nant ;  and  if  they  affirm  the  rent  to  be  more  than  It  is,  the  pur-  ^°^/  S'd, 
chafer  is  cheated,  and  (a)  ought  to  have  a  remedy  for  it.  ^1^;  ^|  * 

5^2.  S.  F.  refolved.  {a]  But  if  ^.  poflcfTed  of  a  term  for  years,  offers  to  fell  it  to  B.  and  fays  that 
a  ftranger  would  have  given  him  20/.  for  this  term,  by  which  means  B.  buys  it,  though  in  truth  A. 
was  never  offered  20/.  no  acei:,rt  on  tie  cafe  lies,  thought,  is  hereby  deceived  in  the  value.  Roll* 
Abr.  91.  joi.     Sid.  146.   S.  P. 

2.  Where  Cafe  will  he  for  a  Fraud  on  an  exprefs  "Warranty. 

l(A.  being  a  goldfmith,  and  having  (kill  in  jewels  and  precious,  Cro.  jac.  4. 
ftones,  hath  a  ftone  which  he  affirms  to  be  a  Bezoar-ftone,  and  /^^J"^s^«^ 
k-lls  it  to  B.  for  100/.  when  in  facl  it  was  no  Bezoar-ftone,  no  chandler 
.-.clion  lies  agaiiift  ^. ;  for  every  one  in  felling  his  wares  will  affirm  and  Lopus, 
th.it  his  wares  are  good,  or  that  the  horfe  wliich  he  fells  is  found  ;  ^f  e"rorTn ' 
and  yet  if  he  does  not  warrant  them  fo,  if  falfe,  no  a£lion  lies(/^).  cam"  jcacc\ 

and  the  firft 
judgment  reverfed  accordingly  by  all  the  juftices  and  barons,  cont.  Anderfon.  Vide  Dyer,  75.  in  Margirif 
S.  C.  cited,  as  adjudged  in  R.  R.  and  they  faid,  that  the  opinion  of  Popham  was,  That  if  I  have  any 
commodity,  which  is  corrupt,  and  knowing  it  to  be  fo,  fell  it  for  good,  and  affirm  it  to  be  fo,  an 
adlion  lies  ftr  this  deceit ;  but  though  it  be  corrupred,  if  I  know  it  not,  though  I  affirm  it  tj  be 
go'd,  yet  r.o  afiion  lies,  unlefi  I  warrant  it  tobefo.  Cro.  Jac.  469.  S.  C.  cited,  as  adju  ijjed  in  2?.  2Z. 
■z  Roil.  Rep.  5.  S.  C.  ci'-'d,  and  fiid  that  tlie  judgment  was  reverfed,  becaufe  it  was  not  pleaded 
that  he  knew  it  to  be  falie  :i:  the  time 'of  the  fale.  Fide  pcjlia  letter  (F),  wiiere  the  viclualiers,  &"<:. 
ailing  contrary  to  the  duty  of  their  cal'lng,  Ihall  be  cha'ged,  and  the  h.z^ii  of  inn-keepai,  carriers,  Gfir. 
f  (i)  An  affirmation  at  the  time  of  a  fale  is  a  warranty,  provided  it  appear  in  evidence  to  have  been  fo 
intended.      3  Term  Rep.  c^-j.  jupra,  (E.)] 

But  if  a  man  (r)  fells  a  tun  of  wine,  and  warrants  it  to  be  nH.  6.  iS. 
found,  and  not  corrupted,  if  it  be  corrupted,  an  aclion  upon  the  5  p'^'  ^'** 
cafe  lies.  '  Poph.  143. 

S.  p.  cited.  A.  fells  fheep,  and  v.-arrants  that  they  are  found,  and  fliaJl  continue  fo  for  a  year  after, 
this  i:  good,  and  Ihall  bind  hiin.  ^jt-'eDanv.  Abr.  iSS.  96.  (c)  This  action  lies,  though  he  hath 
not  paid  for  it  j  for  the  other  may  have  debt  for  his  money.     Ero.  Guarranty,  59. 

So  [d]  if  a  man  fells  a  horfe,  and  {e)  warrants  him  to  be  found  (<^)  11H.6. 
of  bis  wind  and  limbs,  if  he  be  not,  an  aclion  upon  the  cafe  lies.       ^"j^'j.    g 

S.  C.  (f)  But  without  fuch  warranty  no  adlion  lies.  20  H.  6.  35.  F.  N.  B.  94.  S.  P.  Bridg. 
127.  S.  P.  Roll.  Abr.  9c.  S.  P.  [If  fold  at  the  price  of  a  found  horfe,  cafe  in  the  nature  of  deceit 
would  lie.  lielancy  v.  Dymock,  fittings  after  Eailer  term  17S9,  coram  Ld.  Kenyon.  See  too 
3  VVoDddef.   199.] 

If  a  man,  knowing  his  horfe  to  be  lame  and  foundred,  offers  Roll.  Abr, . 
him  to  me  to  buy,  and  warrants  him  to  be  found,  cs'r.  relying  ?;,  g^^. 
upon  which  I  buy  him,  by  which  I  am  deceived,  {f)  though  the  quare.  For 
warranty  here  was  before  the  fale,  yet  becaufe  this  was  tlie  caufe  'tisagene- 
of  the  fale,  an  aHion  upon  the  cafe  lies  thereupon.  j},3[  tJ,^ 

warranty  muff  be  made  at  the  lime  of  the  fale.  Vide  Cro.  Jac,  4.  196,  T97.  630.  nor  can  it  be  made 
after;  per  Bridg.  127.  Godb.  31.  Vide  Salk.  21!.  pi.  4.  [Where  a  treaty  for  the  fale  of  a  com- 
m.idity  had  been  entirely  broken  off,  a  warranty  made  at  the  time  of  fuch  fale  was  holden  not  to  ex- 
tend to  a  fubfequent  fale  of  the  fame  commodity  at  a  reduced  price.     Anon.  Str.  414.] 

If  A.  fells  a  horfe  to  B.  and  warrants  him  to  be  found  of  wind  R°l'-  ^'"■* 
and  limb,  and  clean  of  legs,  whereas  he  v/ell  knows  that  he  is  j^Jjged." 
Ihoulder-pitched,  and  has  fplints  upon  his  legs,  an   adlion  lies  2  Roll.  Rep. 
againft  him  upon  this  warranty  ;  [g)  for  thefe  imperfetlions  are  g^^.^j^J^^ 
not  fubjefl  to  the  view  of  an  unlkilful  perfon.  ( g )  But 

qu^re  of  the  warranty  cf  a  horfe  that  is  blind.     2  Roll.  Rep.  5.     Erldg.  128,     Diverfi  y  where  he 
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has  no  eye, 
3  K.eb.  loi 

Salk.  211. 
pi.  4.    But- 
terfield  V. 
Eurrouglis. 
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•p.  Parn- 
fhaw,    z 
Term  Rep. 


Fielder  w. 
Starlcin,   I 
H.  Bl.  Rep. 
^7- 


and  where  a  counterfeit,   falfe  and  bright  eye  ;  and  ilJt  Cro.  Jac.   3S-,     3   Bulit.  g5r 
.     Bro.  Deceit,  29.     Fitz.  Deceit,  23.     F.  N.  B.  94.  note  [c],  2  Wouddef.  415. 

The  plaintiff  declared,  that  the  defendant  fold  htm  a  horfe  fuch 
a  day  and  place,  $5°  adltuic  ^  ibldctn  ivairo}iti%avit  equitm prad'ic? 
to  be  found  wind  and  limb,  whereupon  he  paid  his  money,  and 
avers  the  horfe  had  but  one  eye,  ^V.  on  plea  mn  luarrntitizavity 
the  plaintiff  had  a  verdict  -,  and  it  was  objected  in  arrefl  of  judg- 
ment, I.  That  the  want  of  an  eye  is  a  vifible  thing,  whereas  the 
warranty  extends  only  to  fecret  infirmities  ;  btit  to  this  it  v/as  an- 
fwered  and  refoived  by  the  Court,  that  this  might  be  fo,  and  mufl 
be  found  to  be  fo,  lince  tiie  jury  have  found  that  the  defendant 
did  warrant.  2.  As  the  warranty  is  here  fet  forth,  it  might  be 
at  a  time  after  the  fale,  whereas  it  ought  to  be  part  of  the  very 
contradl ;  and  therefore  it  is  always  alleged  luarraiiflzatido  vendi- 
illi  i  fed  mn  allocatur  i  for  the  payment  was  afterwards,  and  it  was 
that  which  completed  the  bargain,  which  was  imperfect  without  it. 

[If  there  be  an  exprefs  warranty  not  refpefting  the  foundnefs 
of  horfes  merely,  but  fome  diRindl  matter,  as  their  age  ;  and  it 
be  a  condition  of  fale,  that  the  hoifes,  if  conceived  to  be  unfound, 
fliall  be  returned  in  a  limited  time  ;  an  action  may  be  maintained 
by  the  buyer  if  the  horfes  are  not  of  the  age  they  are  warranted 
to  be,  though  they  are  not  returned  till  after  fuch  time  has 
elapfed,  for  the  condition  of  f^ile  applies  only  to  the  unfound- 
nefs  j  nor  does  the  buyer  lofe  his  remedy,  though  upon  the  fel- 
ler's refufing  _to  take  them  back,  he  fells  them  again  to  a  third 
perfon. 

It  has  been  determined  by  the  court  of  Common  Pleas,  that  the 
feller  of  an  unfound  horfe  warranted  found,  if  it  can  be  clearly 
proved  that  the  horfe  was  unfound  at  the  time  of  the  fale,  is 
liable  to  an  action  on  the  warranty,  without  notice  or  return.3 

(F)     Of  Adlons  on  the  Cafe  for  Injuries  to  a  Man's 
Perfon,  Property,  Right,  or  Privilege. 


Vent, 
2  Lev 


:nt.  295.  iF  -^.  rides  an  unruly  horfe  in  LhicohHs-hm  Feldsy  (being  a  place 

.cv.  172.  1   much  frequented  by  the  king's  fubje£ts,  and  unfit  for  fuch 

S.  c.^'and  purpofe,)  to  break  and  tame  him,  and  the  horfe  breaks  from  A. 

feverai  cafes  and  runs  over  B.  and  grievoufly  hurts  him,  i^c.  B.  fhall  have  an 

cited  of  aQion  againft  A. ;  for  though  the  mifchief  was  done  againfl  the 

brought  will  of  A.J  yet  fnice  it  was  his  fault  to  bring  a  wild  horfe  into  fuch 

for  injuries  a  place,  where  mifcluef  probably  might  enfue,  A.  mufl  anfwer 

done  to  a      ^^^  ^^^  coufequcuce  of  fo  ill  an  act. 
jnan  s  per-  ^ 

fon  by  wild  and  ungovernable  animals.  An  aftion  for  keeping  a  mid  bull  which  gored  the  plaintifi> 
&c.  Lutw.  go.  [But  in  fuch  cafe  it  muft  be  alleged  in  the  declaiation  that  the  defendant /Sn^ro  that 
the  bull  was  mad.  Ibid.  In  all  cafes  where  the  mifchief  is  done  by  animals  itiattj'ucta  natura,  the 
cwner  mud  be  (hewn  to  have  had  notice  of  vheir  vicioufnefs  before  he  can  be  charged,  and  fuch  notice 
muftbe  fet  out  in  the  declaration  5  but  as  to  animaisy".r«-  natura^  the  perfon  who  keepi  them  is  liable 
for  any  damage  they  may  do,  "zvlthout  r.c'lce,     Ld.  Raym.  606.  1583.     2  Salk.  662.] 

Roll.  Abr.  So  if  a  man  lays  logs  of  wood  crofs  a  highway,  though  a  per- 
ll'J'^f^'''-'  foii  nii^y  v/ith  care  ride  iitfel^'  bv,  yet  if  by  mc.ias  thereof  n\y  horfe 
*"^°^^"'-  •  ftumbles. 
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ilambles,  and  thereby  I  am  wounded  or  hurt,  I  fhall  have  an  ac-  fances  and 
tiiti  on  the  cafe.  '^"^'^  G. 

For  an   injury  accruing  to  a   man  in  his  {a)  real  eflate  of  Roll.  Abr. 
freehold    or   inheritance,  cafe  will  lie ;  as    if  A.   levies  a   fme,  '^o* 
fufrers    a    recovery,    acknowledges   a  judgment,    recognizance,  i2wtt  h\ 
ftatute    merchant,    or   ftaple,    in    my    name,    I    may   have   an  truftforme 
adion.  '■^^"'""  fo 

execute  the 
truft,  I  have  no  remeJy  but  in  Chancery  ;  but  if  he  enfeoffs  another,  an  nBhn  on  the  ccfe  lies.  Roll. 
Abr.  icS.    2  Vent.  27.    So  if  the  officer  refufes  to  enrol  a  bargain  and  faJe.    Sid.  209.    2  Bulft.  336. 

If  a  parilhioner  fets  out  his  tithes  of  hay  duly,  and  requires  the  R"^"-  Abr. 
parfon  to  carry  them  ofF  his  land,  but  he  does  not  carry  them  off  \'^^'^ 
in  a  convenient  time,  per  quod  the  grafs  where  the  hay  lies  is  im-  1891.  [The 
paired  by   the  hay's  lying  upon  it,  an  aHion   upon  the  cafe  lies  P^-fon  is  not 
againft  the  parfon.  ^   ^  ukftitheof 

grafs  the  day  it  is  cut,  but  may  let  it  lie  there  long  enough  to  make  It  into  hay.  Stra.  245-]     yide 
rbr  this  head  of  TUkcs,  and  for  trelpjir^i  on  land,  title  Trrfpafs. 

If  a  man  who  ought  to  inclofe  againft  my  land  does  not  Roll,  Abr. 
inclofe,  pet-  quod  the  cattle  of  his  tenants  enter  into  my  land  ^°5-  *  Or 
and   do  damage  to   mc,  1  may  have  an  acfioti  on  the  cafe  againft  ^^^  ^^'  ^ 

him  *.  pe^fon. 

[Tlie  a£lion  can  be  brought  only  againti  the  tenant  in  poflefllon.     4  Term  Rep.  318.     Supra  (B).j 

If  A.  being  a  mafon,  and  ufing  to  fell  ftones,  is  poflcfled  of  a  Cro.  jac. 
certain  ftone-pit,  and  B.  intending  to  difcredit  it  and  deprive  him  ^^'    ?;°"" 
of  the  profit  of  the  faid  mine,  impofes  fo  great  threats  upon  his  s.  C, 
workmen,  and  difturbs  all  comers,  threatening  to  maim  and  ve.x 
them  with  fuits  if  they  buy   any  ftones,  fo  that  fome  defift  from 
working,  and  others  from  buying,  ijc.  A.  Ihall  have  an   action 
upon  the  cafe  againft  J?.,  for  the  profit  of  his  mine  is  thereby  im- 
paired. 

If  a  man  menaces  my  tenants  at  will  of  life  and  member,  per  Roi''  Abr. 
fjuod  they  [h]  depart  from  their  tenures,  an  acfion  upon  the  cafe  lies  ?^73u°,f, 

againft  him.  threatening, 

without 
their  departure,  is  no  caufe  of  aftion.     Roll.  Abr.  108.     Where  a  copyholder  may  have  cafe  againft 
his  lord  for  cutting  the  tops  of  trees,    for  not  aomitring  on  a  fuirendcr,  or  for  not  holding  a  court, 
•uldc  head  of  Ccfyh-iid, 

If  a  commoner,  who  hath  a  right  to  common  by  grant  or  pre-  But  for  this 
fcription,  be  difturbed  by  the  lord  or  a  ftrano;er,  in  the  eniovment,  '^'■^^^"'1  of 

11  -.•',^  °  -'•'  '    Common, 

he  may  have  an  action  on  the  caje.  and  Danv. 

174.     4  Mod.  175,     6  Mod.  19.     Ld.  Raym.  J225.     Salk.  170.  pi.  3.  364.  pi.  5.     Skin.  214. 
Lutw.  74.  101. 

[If  a  man  have  a  private  way  over  the  land  of  another,  and  be  i  R.  Abr. 
obftrufted  in  the  enjoyment  of  it,  this  nQion  lies,  whether  he  ^^9«  Cro. 
claim  it  by  exprefs  rcfervation  in  any  modern  deed,  by  grant,  by      •     •*    • 
prefcription,  or  by  operation  of  lav.'.     This  eafement  may  be  ob-  2  R.  Abr. 
ftrudted  in  an  a£lionable  manner,  not  only  by  flopping  up  the  way  H^. 
or  paflage,  but  by  ploughing  up  the  land  over  which  the  road  lies. 
It  is  fufficient  as  againft  a  wrongdoer,  for  the  declaration  to  al-  iVentr.274. 

Q  2  lege  ^"^  7- 


H 
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In  an  aftion  lege  generally  that  the  plaintiff  was  lawfully  ponefled  of  a  certain 
againft  a       tenement,  and  by  reafon  thereof  entitled  to  the  way  in  cucftion, 

man  for  not  i     j       •  ,  ■   ,        r  I  r  •  r    ^      • 

lepairing  a     Without   deducing    a   regular    title    irom    any    perion    leiled    m 

|<rivate  road    fee, 

leading 

through  his  grounds,  it  is  fiifficient  to  charge  him  as  occupier,   upon  his  pofTeiTion  merely.    Rider 

V.  Smith.     3  Term  ilep.  766. 


1  R.  Abr. 
ig.    Rex  V. 
White,   I 
Burr.  333. 

For  this  -vlJe 
Curtoms, 
and  Roll. 
Abr.  107. 
Danv.  Abr. 
<;,  6.  and 
Carth.  117. 
Comb.  9. 
Skin.  J  75. 
pi.  5.  316. 
pl.3.  389. 
p!.25. 


Brown  v. 
Eeft,  iWilf. 
174. 

tli/Tet  v. 
Hart,  M.  18 
Geo.  z. 
C.  B.  Bull. 
JNi.Pri.-iG. 


'Tripp  V. 
Jrank,  4 
TeriTiRep. 
€66. 


Kell.  98.  b. 
P.N.B.127. 
(C).2Leon. 
95.    So  A. 
may  force 
B.  to  fup- 
port  his  un- 
der room  for 
the  prefervat 

Poph.  46. 
Edwards  and 
Halinder, 
adjudged  in 
the  court  of 
Ixclicquer, 
and  .-'.ffirmed 
in  Cam' 
Scac'',  7. 
Leon.  93, 
S4.  S.C. 


If  any  perfon  ere£ls  a  fmelting-houfe,  or  works  for  making 
aquafortis,  or  fuch  like,  the  vapour  and  fmoke  of  which  fpoil 
the  grafs  or  corn,  or  injure  the  cattle  of  his  neighbour,  it  is  a 
nuifance  to  the  land  for  which  this  adtion  lies.] 

If  A.  hath  a  mill  by  prefcription  which  he  hath  ufcd  to  repair, 
and  at  which  all  the  tenants  of  the  manor,  time  out  of  mind, 
have  ground  their  corn  and  grain  fpent  in  the  houfes  of  the  tenants 
of  the  faid  manor,  if  one  of  the  tenants  grinds  his  corn  elfe- 
where,  A.  fliall  have  an  ankn  on  the  cn.fe  againfl  him.  So  if  A.  by 
his  prefcription  has  a  mill  on  his  own  land,  and  B.  creels  a  mill 
on  his  own  land,  if  by  this  y^.'s  mill  receives  any  prejudice  by 
having  the  water  flopped  or  drawn  away,  or  having  too  great 
a  quantity  of  water  run  on  his  mill,  by  which  it  cannot  grind 
as  much  as  it  ufed  to  do,  A.  fliall  have  an  aciion  on  tlie  cafe  againfl 
him. 

[If  a  man  have  ancient  pits  which  are  repleniflied  by  a  rivulet, 
he  may  cleanfe,  but  cannot  change  or  enlarge  them,  if  he  does, 
he  is  liable  to  an  adlion  on  the  cafe  for  diverting;  the  water. 

If  a  man  have  an  ancient  ferry,  and  another  fet  up  a  new  ferry 
fo  near  to  it  as  to  draw  away  the  cuftom,  cafe  lies  ;  for  he  who 
has  an  ancient  ferry  is  compellable  by  law  to  keep  boats,  iSc.  and 
therefore  the  law  having  impofed  an  obligation  upon  him,  protects 
him  in  the  exclufive  enjoyment  of  the  right. 

But  an  exclufive  right  to  a  ferry  from  A.  to  B.  does  not  prevent 
perfons  from  going  by  any  other  boat  from  A.  diredtly  to  C 
tiiough  it  be  near  to  i?,,  provided  it  be  not  done  fraudulently,  and 
merely  for  the  purpofe  of  avoiding  the  regular  ferry.] 

For  injuries  to  a  man's  houfe  or  habitation,  an  acl'ion  on  the  cafe 
will  lie ;  as  if  A.  hath  the  upper  room,  and  B.  tlie  under  room, 
and  A.  negle£ls  to  cover  his  upper  room,  B.  may  have  an  aciion 
on  the  cafe  againlt  A,  and  thereby  compel  him  to  cover  his 
upper  room  for  tlie  prefervatioii  of  the  timber  of  the  under 
room. 

ion  of  the  upper  room  of  j^.     Kelw.  98. 

If  the  plaintiff  declares  that  J.  S.  being  feifed  of  a  mefTuage  in 
fee,  23  April  32  £Iiz.  did  demife  to  the  plaintiff  a  cellar  from 
week  to  week,  ^c.  and  that  after,  viz.  29  July  32  Eliz.  J.  S.  did 
demife  to  the  defendant  a  warehoufe,  being  right  over  the  faid 
cellar,  to  hold  from  M'eek  to  M^eek,  ^c.  and  that  the  plaintiff  being 
pofl'effcd  of  the  cellar,  and  the  defendant  of  the  faid  warehoufe, 
and  the  plaintiff  then  having  in  the  faid  cellar  three  butts  of  fack, 
of  the  value  of  40/.  i^c,  the  defendant  30  July  32  E/iz.  did  place 
fo  great  a  weight  of  g'Jods  in  the  faid  warehoufe,  and  thereby  did 

fo 
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fo  over-burden  the  floor  of  the  faid  warehoufe,  that  by  force  anJ 
■weight  of  the  faid  burthen,  the  faid  floor  on  the  faid  30  Ju/y 
broke,  and  the  faid  goods  did  fall  upon  the  faid  butts,  and  broke 
tlie  fame,  &i:  and  the  defendant  pleads  that  a  fhort  time  before 
the  floor  did  fuftain  as  great  weight  as  this,  and  the  warehoufe 
was  let  to  him  to  lay  in  thirty  tun  weight,  and  that  he  had  placed 
there  but  fourteen  tun  •,  and  that  what  damage  had  happened  to 
the  plaintiff,  was  by  reafon  that  the  floor  at  the  time,  as  alfo  be- 
fore the  leafe  to  him  made,  was  rotten,  and  the  wall  whereupon 
the  fioor  lay  fo  decayed,  that  tfie  laid  floor  broke,  Is'c.  for  want  of 
reparations  before  the  leafe  to  him  made  ;  the  plaintiflP  fhall  have 
his  judgment,  for  it  is  cxprefsly  alleged  that  the  floor,  by  the 
weight  of  the  faid  merchandife,  did  break,  and  that  is  not  traverfed 
but  anfwered  argumentatively  only,  viz.  that  it  did  bear  more  be- 
fore, ergo,  i^c.  and  though  it  was  ruinous  when  the  defendant  took 
it,  yet  if  it  fell  by  reafon  of  any  weiglit  by  the  defendant  placed 
there,  he  mull  anfvver  for  the  confequence. 

It  was  formerly  holden,  that  if  a  lire  broke  out  accidentally  in  a  For  the  cafes 
man's  houfe,  and  raged  to  that  degree  as  to  burn  his  neighbour's,  »" j'^ishead, 
that  he  in  whofe  houfe  the  fire  firfl:  happened,  v/as  liable  to  an  Abr.  ic  1*1. 
affion  on  the  cafe  on  the  general  cuilcm  of  the  realm,  quod  quilibet  and  "^a'k. 
hneni  fun  in  f:i!vo,  ii:c.  \        n   .\  '  V  ^'*  ^' 

^  J  J  '  19.    pi.  9.    Carth.  415.   Lutw.  33. 

"  But  now  by  the  6  Amu  cap,  3  i .  feci.  6,  7.  it  is  enafted,  that  no  This  feaion 
*'  a£lion,  fuit,  or  procefs  whatfoever  fliall  be  had,  maintained,  or  '"^^s  P"pe- 
*'  profecuted  againft  any  perfon  in  whofe  houfe  or  chamber  any  Ann.  c.  14. 
*'  fire  fhall  accidentally  begin,  or  any  recompence  be  made  by  <"•  i- 
"  fuch    perfon    for  any   damage  fuffered    or   occafioned  there-     o-^itt-sj. 

by,  ^c.  prcvicled  th.2t  nothing  contained  in  the  a£l  fhall  extend  i3thed. 

to  defeat  or  make  void  any  contrail  or  agreement  made  between 
*'  landlord  and  tenant." 

If  the  plaintitT  declares  that  he  was  and  is  yet  pofTelTed  of  a  Cro.  Car. 
leafe  for  feveral  years  adtunc  ^  adhuc  ventur^  of  and  in  a  houfe,   '^^'  |°^'* 
and  that  he  demifed  the  fame  to  the  defendant  for  fix  months,  adjudged.  * 
and    that   after  the    fix    months   expired,    the    defendant   being 
permitted  to  occupy  the  faid  houfe  for  two  months  longer,  pulled 
down  the  windows,  i^c.  this  a<Slion  well  lies,  in  regard  that  the 
plaintiff  is  chargeable  over  in  an  action  of  ivafle. 

If  a  man  hath  an  ancient  houfe,  and  another  builds  a  houfe  fo  9  Co.  5S.  ^ 
near  that  his  windows  are  darkened,  he  may  have  an  {a)aBionon  ^^fgNuu" 
the  cafe  againft  him.  fances,  and 

Danv.  203. 
Carth.  454.  Comb.  481.  6  Mod.  ii6.  313.  See  Ld.  Raym.  392.773.  2  Sa'k.  459.  pU  4. 
460.  pi.  6.  li  Mod.  63.  (a)  So  if  a  man  builds  a  houfe  fo  near  mine  as  to  caufe  die  rain  to  fall 
upon  my  houfe.     Roll.  Abt.  107.     2  Leon»  93.  S.  P.      [i  Sir.  643.  Fortefc.  212.  S.  P.] 

[If  a  man  have  a  right  to  fit  in  a  particular  pew  in   a  church,  Stocks  -o, 
and  be  difturbed  therein,  he  may  have  an  aclion  on  the  cafe.   ^e°;|j'Re 
Such  right  may  be  claimed  either  by  prefcription  as  appurtenant  428,  Gibi 
to    a  meffuage  from  keeping  it  in  repair ;  or    under   a   faculty  Cod.  643. 
[a)  from  the  ordinary}  or  perhaps  under  an  allotment  and  agree-  \^'^'^'^, 
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rick-y.Tay-  mciit  With  the  miniflcr  and  churchwardens,  efpecblly  where  the 

lor,  I  Wiif.  church  is  rebuilt.     la  all  cafes  it  fcems  neceilary  to  claim  the 

( *)  From  P'^w'  as  appurtenant  to  a  mefliiage  in  the  declaration  [b).     Where 

long  unin-  this  acliou  is  brought  againft  a  llranger  or  wrongdoer,  it  is  fuf- 

teniipted  ficient  for  the  plaintiff  to  alleee  in  his  declaration  that  he  is  en- 

ulaje,  a  fa-       .  ,     ,     ,  /    .      .  ,  *->  .  ,, . 

cuicymaybe  titled   by    pretcription    to   the  pew  in   qucition,  as  appurtenant 

prefumed,  to  his   mefluage,    without   farther  Hating  the  particulars  of  his 

z^^'^^aT  claim  {c).  But  againft  the  ordinary,  who  h^s  prima  facie  the  difpofal 

cuicy  to  a  ^'  of  all  the   feats  in   the   church,  a  title  or  confidcration  muft  be 

man  and  his  fhewn  in  the  declaration  and  proved  ;  as  a  faculty  from  one  of 

hiirsisnot  j^j     predeceflbrs    having  built   at  a   diftant   period,    or  by   due 

good  ;  nor  IS  f    ,  o         ,  n         ^  •      a     L      r 

a  prefcrip-     authonty,  fuch  pew,  or  havmg  conltantly  repau-ed  the  lame. 

tion  as  ap- 
purtenant to  land.  I  Term  Rep.  4.2S.  i  B.  E.  L.  331.  See  Crcfs  v.  Salter,  3  Term  Rep.  639. 
in  which  cafe  the  King's  Bench  held,  that  the  feiitences  in  the  ecclefuftical  courts  were  not 
conclufive  evidence  of  t>.j  right.  But  that  cafe  does  not  feem  to  afford  any  tsneril  rule,  for  the  two 
fuperior  ecclefiaftkal  jurifdiCl'ons  appear  not  to  have  decided  pofitively  on  the  righc.  3  WooJdef.  i()6. 
{b)  I  Wilf,  326.  I  Term  Rep.  451.  {c)  An  uninterrupted  pofleirion  of  the  pew  for  tnirty  years' 
is  prefamptive  evidence  ^if  a  prefcriptive  right  ;  but  that  prefumption  may  be  rebutted  by  proof  of  the 
non-exillence  of  the  pew  before  that  time.     Griffith  v.  Matthews.     5  Term  Rep.  296. 

Godb.  200.       If  a  parfon  deface  a  grave-flone  or  coat  armour  in  a  church,  this 

Cro.  J.  367.  a^lon  lies,  notwithfhanding  the  injury  be  wilful  and  dire^l: :  for 

in  this  cafe,  as  in  that  immediately  preceding,  trefpafs  'ui  et  annis 

cannot  be  brought  j  becaufe  the  freehold  of  the  church  is  in  the 

redior.] 

As  to  the  torts  and  injuries  affecting  a  man's  perfonal  property, 
and  for  which  an  action  en  the  cafe  is  the  proper  remedy,  they  are  fo 
many  and  fo  various  in  their  kinds,  that  they  cannot  well  be  laid 
together ;  I  fhall  fet  down  only  forae  of  them  here,  and  fuch  as 
may  govern  in  like  cafes. 
Pafley  v.  [Fraud  and  deceit  in  the  defendant,  and  damage  to  the  plaintiff, 

Freeman,      ^^^  ^  fufiicient  foundation  for  this  atlion,  though  no  benefit  ac- 
Rep.  51.       crue  to  the  defendant;  therefore  it  was  holden  by  thtee  juftices 
of  the  Court  of  K.  B.,  againft  Grofe  J.  that  it  would  lie  for  a  falfe 
affn^mation  refpefting  the   credit  of  a  third  perfon,  made  with 
intent   to  deceive  the  plaintiff,  and  by  which  he  was   injured, 
though  it  did  not  appear  that  the  defendant  was  benefited   by 
the  deceit,  or  that   he  colluded   with  him   of   whom    he    gave 
the  fi£litious  charafter.] 
Roll.  Abr.         If  a  man  razes  the  name  of  the  obligor  out  of  an  obliga- 
cheatin  ""^     tion,  and  in  the  room  thereof  puts  in  the  name  of  J.  S.  and 
with  dice,     after  fues  him  upon  this  obligation,  jf.  S.  may  have  an  acliori  on 
■vide  Cro.       fj;i;  cafe. 
£liz.  90. 

Co.  Ent.  8.  F.  N,  B.  95.  Moor,  776.  For  keeping  a  dog,  knowing  him  to  be  accuftomed  to  bite 
flieep.  Danv.  Abr.  ig.  [If  he  afterwards  bite  a  horfe  ;  for  the  owner  ought  to  have  deilroyed  him  on 
notice  of  the  firll  mifchief.  Ld.  Raym.  69.  That  he  hath  done  fo  iivke  before  is  fufficient  proof  of 
ufage.  Dy.  256,]  For  ufing  the  fame  mark  which  the  plaintiff  hath  ufed  to  fet  to  his  clochs«  Poph« 
144.     Cro.  Jac.  471.     2R0I.  Rep.  28. 


Roll.  Abr.         If  A.  takes  my  cattle  and  drives  them  into  5.'s  clofe,  where 
ICO.  Lane,  ^^^  ^^  j^^  £^^}^  prejudice  as  fubjetls  me  to  .S.'s  a(^ion,  I  may 
have  an  a£iion  on  the  cafe  againft  A* 

li 
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If  a  man  lend  or  hire  another's  horfe,  and  for  want  of  fafe  ^jo.  Eliz. 

keeping  tlie  horfe  die,  the  owner  may  have  an  acl'ion  on  the  cafe  ^'Jj„^  ^'_^ 

to  repair  the  damage  fuftained  by  the  negligence  of  the  borrower.  ^  co.  14. 

So  if  a  man  lend  another  (hecp  to  tath  his  land,  and  by  the  negli-  Dyer,  lai. 

gence  of  the  bonower  they  are  drowned.     So  if  a  man  lend  an-  j^l^'^'' 

other  a  horfe,  who  puts  him  into  a  ruinous  ftable,  which  tumbles  in  Stud.  240. 

upon  him  and  kills  him  ;  or  if  a  man  over-ride  a  horfe  lent  or  hired  Lutw.  98. 
to  him,  in  all  thefe  cafes  an  a£lion  will  lie ;  but  if  the  flable  had 
fallen  by  a  violent  tempelt,  or  the  horfe  died  of  any  difeafe,  then 
had  the  hirer  or  borrower  been  excufed. 

If  A.  obtains  a  judgment  in  debt  againft  B.   as  executor  to  his  Godb.  2S5. 

father,  and  thereupon  .'^.  takes  out  ti  fieri  facias ,  but  before  the  '^^°^^'^^^' 

fheritFcan  execute  it  B,  fcrete  iff  fraiidulenier  fells,  removes,  and  ^86.  This 

tlifpofes  of  all  the  teftator's  goods,  fo  that  the  flieritf  is  forced  to  laftauthoricy 

return  nulla  hcna^  l^c.  an  aclion  upon  the  cafe  lies  againfl  B.^  for  the  "e'"^^^'^!^. 

iherift  could  not  return  0.  ilczuiflavii  ,•  and  if  this  a6lion  does  not  lie,  ry. 
the  party  is  without  remedy. 

If  A.  declares  that  he  had  obtained  judgment  againft  J.  S.  for  Carth.  3,4. 

100/.  and  that  100/.  more  was  due  to  him  for  rentarrear  ;  that  he  ^i"'";!*^"'^ 

...  ,  .  ,       ,  .  ,     .  r~i-f    fonftall, 

mtendmg  to  take  out  execution,  and  alio  to  brmg  an  action  or  adjudged  on 

debt  for  the  rent  in  arrear,  (the  faid  'J.  S.  being  then  poflefled  of  demurrer  in 

goods  and  chattels  fufficient  to  difcharge  the  whole,)  which  being  ^,^^,^^^'1 

very  well  known  to  B.  (the  defendant)  he,  by  covin  confpiring  the  Houfc 

with  the  faid  J.  S.  to  defeat  him  of  his  execution,  and  of  reco-  of  Peers, 

vering  the  money  for  rent  arrear,  procured  the  faid  J.  S.  to  con- 

fefs  a  judgment  for  160/.  (of  fuch  a  term)  to  one  J.  N.  tihirevera 

the  faid  J.  S.  did  not  owe  any  thing  to  the  faid  J.  N.  and  that  he 

fued  out  execution  on  this  feigned  judgment,  by  virtue  whereof 

he   feifed   all  the   goods  and  chattels  of   the  faid   J.  S.   which 

he  efloined   to  places  unknown,  and   converted  to  his  own  ufe, 

by   reafon  whereof  the   plaintiff  loft  his  debt ;   the  aclion  well 

lies. 

Alfo  for  injuries  done  to  a  man  with  refpecl  to  his  wife,  as  by  Leon.  *4o. 
havinjj  criminal  converfation  with  her ;  with  refpeil:  to  his  child,  ?5°?''  '°o* 

,      ^       .    .         ,  .  ,  .    .'  t  •      r  /    \  Kelw.  iSo. 

as  by  enticing  him  away,  or  by  cnticmg  away  his  iervant  [a)  j  or  2  Lev.  63. 
if  my  fervant  without  caufe  or  licence  departs  from  my  fervice,  [Or  by  fe- 
and  J.  S.  knowing  him  to  be  my  fervant,  retains  him  iu  his  fer-  ^""^'"^  '"* 
vice,  and  fo  keeps  him  ;  an  aclion  lies.  per  quod 

fermitium 
ttmfit.  If  the  daughter  be  of  age,  a£ls  of  fervice  mull  be  proved.  2  Term  Rep.  1 56.  3  Burr. 
1878.  In  anions  of  adulteiy,  the  proper  form  is  tiefpafs  :  and  for  the  other  injuries  adverted 
to  in  the  text,  fatisfadion  may  be  had  in  that  form  of  aftion.  Cowp.  54.  3  Wilf.  iS.  See  2. 
Term  Rep.  167.  Ld.  Raym.  xayi.  and  the  remarks  thereon  in  3  Wooddef.  245,  246.  n. 
(a)  But  where  a  fervant  had  covenanted  to  work  at  a  trade  for  a  limited  time,  under  a  penalty, 
and  having  quitted  his  place,  tl>e  mafter  fued  him  and  recovered  the  penalty  ;  this  was  holden  to 
difcharge  the  fecond  mafter  from  an  action  for  hiring  hin\,  the  penalty  being  deemed  full  fatisfaftion 
for  the  lofs  of  fervice.     Bird  v.  Randall.     3  Burr.  1345.     i  Bl.  Rep.  373.  S.  C.J 

[So  it  was  holden,  that  this  a£lion  would  lie  where  the  defend-  Sheperd  v. 
ant  falfely  and  malicioufly  wrote  a  letter  to  a  perfon  who  was  ^  si^!'^^-' 
engaged  to  take  the  plaintiff  as  his  wife,  fuggefting,  that  he  was  i  uy.  53. 
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s.  c.  iKeb.  her  hufband,  by  means  whereof  the  intended  marriage  was  fruf- 
255.  269.     *rate(j 
308.  S.  C.      trdtcu. 

Jt  feems,  unlefs  fome  fpecial  damnge  could  have  been  proviH,  that  this  caufe  would  have  been  proper 
only  for  the  ecclefiaftical  court,  under  the  name  ot  ;i  fuit  tor  jidlitaiion  of  niirr':a-e.  3  Wooddef.  21 1.  j 

Roll.  Abr.         So  if  a  man  dies  a  ditch  in  the  highway,  into  which  my  fer- 
,'    R^^ii/  vant  falls  and  breaks  his  thigh,  by  which  I  lofe  his  fervice  for  a 
Rep.  124.     long  time,  I  fljall  have  an  action  on  the  c^fe  againft  him  {a)  for  the 
{a)  So  for     lofs  ^f  j^g  fervicc. 
digging  a 
pit,  ftr  quod  y-  S,   for  whof;  life  I  hold  lands,  was  drowned.     Keb.  S47. 

Vide  Ai-  Alfo  actions  en  the  cafe  are  proper  for  injuries  in  dlfturbing  one 

R^^f'^Ab      *"  '■^^^  enjoyment  of  any  right  or  privilege  he  is  entitled  to;  as  if 

,06."       *    the  beadle  of  an  hundred  ought  by  virtue  of  his  place  to  have  by 

prefcription  certrin  gallons  of  beer  of  every  brewer  at  a  certain 

price,  if  the  brewers  will  not  fuffer  him  to  have  it  accordingly,  an 

oStion  upon  the  cafe  lies. 

7H.  4.  44.  If  a  man  ought  to  have  toll  upon  the  buying  of  cattle  in  a 
b.^  9  H.  6.  j.f^j^j.]^et^  if  oue  buys  cattle  and  does  not  pay  the  toll,  an  aBion  on 
Fitx.'ylBhn  the  cafe  lies  againfl  him. 

Jur  le  Cafe, 

a6.  S.  C.  Bro.  37.  S.  C.  Roll.  Abr.  106.  S.  C.  In  fiich  cafe,  ajfumpfit  is  now  ufual'y  brought, 
I  Term  Rep.  616.  65o.  So  if  perfons  coming  to  market  are  difturbed,  by  which  1  lofe  my  toll, 
an  aftion  on  the  cafe  lies.  11  H.  4.  47.  b.  PvoU.  Abr.  ic6.  Vent.  z&.  28.  or  if  upon  a  I'a'e  in 
a  fair  a  ftranger  difturbs  the  lord  in  talcing  the  toll,  an  action  upon  the  cafe  lies.  9  H.  6.  45.  Roll, 
Abr.  106,     l^it  is  the  proper  remedy  for  a  fraud  upon  the  toil  of  a  market.     Cowp.  664.  j 

Baflett  1/.  j^An  a£l:ion  on  the  cafe  will  not  lie  againfl  jufticcs  of  the  peacq 

Ef'^^and ''     ^^'^  refufmg  to  grant  a  licence  to  keep  an  inn  or  ale-houfe.J 

others,    3  Wilf.  121. 

43  E-  3-  30-  If  my  tenants  within  a  certain  feigniory,  ought  time  out  of 
loVio?"^'     '^'"'^^■''^  to  go  free  to  every  market  and  fair  to  fell  and  buy  good? 

without  payment  of  toll,  and  one  takes  toll  of  them  in  his  fair  or 

market,  an  action  on  the  cafe  lies  againfthim. 
gSH.  6. 16.       If  a  man  difturbs  my  fteward  in  holding  my  leet,  an  aSiion  on  the 
W'?fer-      r«/^  lies  againfthim. 

rants  are  difturbed  in  coUedling  his  tithes,  19  R.  2.  52.  Roll.  Abr.  107.  So  if  a  Granger  who  has 
no  right,  holds  a  court  in  my  manor,  and  by  diftreffes,  &c.  fo  impoverishes  my  tenants  that  they 
(cannot  pay  their  rents,  an  aclion  on  the  cafe  lies.     13  H.  4.  11.     Roll.  Abr.  io6. 

gS  H.  6. 9.  If  a  man  hath  the  aflize  of  bread  and  beer,  fines,  amerciaments, 

b.  Roll.Abr.  ^^^^  other  matters  of  frankpledge,  by  the  king's  grant,  and  he  dif- 

an  aftion  on  trains  for  an  amerciament,  and  a  ftranger  makes  a  refcue,  an  ac^ 

the  cafe  the  tion  upon  the  cafe  lies  againft  him. 

plaintiff  de- 
clares that  QJ^lixaheth  did  grant  to  him  the  office  of  lleward  of  the  manor  oi  D.  and  that  the  defendr 
ants  eundcm  the  plaintiff  ad  exercend'  di&um  cffcium,  &  vadia,  feoda,  coniir.oda  £f  froficua  thereto  be- 
longing habere  &  percipere,  iii  fcf  armis  impcdi-vcrunt,  Cfc-  this  is  a  good  declaration,  notwithftanding 
the  caufa  caufans,  viz.  the  interruption  of  the  plaintiff' to  exercife  the  office,  is  laid  to  be  done  i-i  ©* 
e{m:i,  for  the  cauja  caujara,  lix.  the  lofs  of  the  fees,  is  the  point  of  the  aftion.  9  Co,  50.  4  Leon. 
24.3.     Hob.  180.    Palm.  46.    z  Brownl.  332.     Cto.  Car.  377.     2  Roll.  Rep.  139. 
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If  the  ftierifF  of  the  county,  or  his  bailifF,  execute  a  writ  in  a  9  Co.  28. 
francMfe  or  liberty  of  one,  who  by  grant  or  prefcription  hath  the  ^h"^*.-',^.^/ 
execution  .tnd  return  of  writs,  an  aclion  on  the  cafe  lies.  Comb.  198, 

We  are  next  to  inquire  for  what  wrongs  and  injuries  commit- 
ted by  otTicers  -nd  minifters  ofjuftice,  and  others,  acting  con- 
trary to  the  duty  the  law  lays  on  them,  with  refpetfl  to  their 
trades  and  callings,  an  aBion  on  the  cafe  will  lie.     And  therefore, 

I.  Where  an  Aclion  on  the  Cafa  will  lie  againft  Officers  and  Mi- 
nifters of  Juftice. 

It  feems  agreed,  that  {a)  no  a£lion  on  the  cafe  lies  againft  a  9  H.  6.  6o» 
judge  of  a  court  of  record  for  a  wrong  judgment,  and  that  if  it  ^'i.^^""' 
appears  to  have  been  an  [b)  error  of  his  judgment,  he  is  fubjecl  to  paim.  243. 
no  profecution  whatfoever.  Hawk.  p.c. 

550- 

(a)  Not  againft  a  judge  of  an  inferior  court  for  taking  infufScient  bail.  Hutt.  12c.  An  aftion  lies 
againft  a  judge  of  the  Srannary    court,  for  refufing  a  plea  which  by  law  he  ought  to  have  accepted. 

2  Roll.   Rep.  498.  per  Jones   Juil.  cater'n   abjimibui  j   but  for   this  -vide  title  BUh   of  Exceptions* 

(b)  But  fui  corruption  they  are  puniftiable  ;  the  judges  in  fFrJlm'mflir  Hall,  properly  by  impeachment  in 
parliament.  !  Hawk.  P.  C.  350.  Inferior  judges  by  information,  attachment,  £fc.  for  which  i;i<^e 
the  headj ;  alfo  the  head  of  Offces  and  Offi:ers  ;  and  i  Salk.  396.  \vht;c,  per  H'Jt,  the  mayor  oi Here- 
fardy  for  giving  judgment  for  his  own  lefTee  in  ejeflment,  was  cummitced  *. 

*  As  to  the  immunity  of  the  judges  from  profecutions,  vide  31  Ed.  3.  ft.  4.  c.  17. 

If  the  plaintiff  declares  that  he  affirmed  a  plaint  of  debt  in  the  Leon.  189- 
court  of  B.  againft  C.  and  thereupon  caufed  C.  to  be  arrefted,  and 
that  the  defendant  (being  the  mayor,  town-clerk,  and  gaoler  of 
B.)  did  confpire  to  delay  the  plaintiff  in  his  fuit ;  and  in  peril  of 
his  faid  debt  had  let  C.  go  at  large,  without  taking  any  bail ;  this 
adiion  lie,  for  the  not  taking  of  bail  is  not  the  caufe  of  the 
adlion,  but  the  confpiracy. 

If  the  bailiffs  in  ancient  cJemefne  hold  plea  after  the  record  is  re-  14 1. 1-  39. 
moved  in  bank,  by  which  the  tenant  lofes  his  land  there,  by  reco-  f:,^*^'.93- 

1  \      '  -,-  T/--ni  '  Like  point. 

very,  he  may  have  an  action  upon  the  cafe  agamit  them.  RoH.  a\,x. 

92.  S.  P.' 

a£lion  againft  the  under  fteward  of  a  court  baron,  for  proceeding  after  a  corpus  cum  cau^d  delivered. 

3  Leon.  99.  adjudged.  Againft  a  clerk  who  had  the  cuftody  of  a  record,  and  fuffered  it  to  be  altered. 
|laym.  53.     Sid.  77.-   Keb.  28.  346.     Fide  Lev.  64. 

If  an  efcheator  returns  a  falfe  office,  contrary  to  what  was  4  Inft-  226. 
found  by  the  jury,  in  prejudice   of  the  party,  an  aHion  upon  the  |^^|j' 
cafe  lies  againit  him  ;  for  in  this  he  is  barely  an  officer,  and  not  a  92. 
judge. 

If  my  fervant  is  robbed,  and  he  goes  to  a  juftice  of  peace  and  Leon.  323. 
prays  to  be  examined  touching  the  robbery,  and  the  juftice  re-  ^")  ^'^^"  f  7 
fufes  to  examine  him,  fo  that  I  am  thereby  damnified,  and  can-  Butfor  this 
not  proceed  againft  the  hundred,  I  fhall  have  an  action  againft  wW.-  title 
the  juftice;  for  the  examination  by  him  in  this  cafe  is  not  as  a  -f^fpl'jf 
judge,  but  as  a  particular  minifter  by  the  (c)  a£t  appointed  for  this 
purpofe. 

(d)  If  a  fummoner  of  the  ecclefiaftical  court  falfely  and  ma-  Roll.  Abr. 
JiciouHy   cahre  officii  fui  to  the  intent  to  fcandalize  J.  S.  with  g^  ^^• 

the 


6.  60. 
Abr. 
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^f!Il.  Cro.  the  fame    of  incontinency  with  ^.  and  to  put  him  to  expeticc 

Car.  291.  in  the  ecclefiaflical  court,  cites  J' S.  to  appear  for  incontinency 

Tones', -12.  with -^.  upon  which  7- "^^  ^ppe^'^s,  and  is  there  charged  by  the 

s.  c.  judge  with  it,  and  upon  his  anfwer  difcharged,  by  which  he  is 

(d}  Like  p^^j.  jQ  expencc  ;  J'.  C.  may  have  an  aclion  upon  the  cafe  againft 
aaionagainil  ^^^  fummoner  upon  fuch  a  dccla\-ation,  though  he  be  an  oiTicer  of 

church-  the  ecclefiaflical  court,  in  as  much  as  it  is  alleged  that  he  cited  him 

wardens  for  falfelv  and  maliciouily,  i^  colore  officiL  it  flriall  be  intended  that  he 

f  ucn  3  Drc-  "^  ' 

fentment.      ^"^^  it  without  procefs. 

Cro.  Car.  185!  Jones,  305.  S.  P.  K.0I!.  Abr.  112.  pi.  9.  Like  pnint  againft  churchwardens, 
a  Mod.  52.     Like  poini..     Vent.  86.     Sid.  463.     Lev.  292.     Like  point  adjudged. 

{a)  jBuift.  i^a)  If  a  minifuer  of  juftice  hath  a  warrant  to  [h)  attach  [c]  the 
€kkeCh!^  J  goods  of  anotlicr,  and  can  do  it  and  does  it  not,  an  acliou  upon  the 
Moor,  432.  cafe  lies  againd  him. 

Like  point 

ftT  curiam,  (i)  So  if  I  rtie.v  J.  S.  to  the  fheriff,  and  give  him  a  writ  to  arreft  him,  and  he  does  not. 
Cro.  Eliz.  873.  />(T  Waimily.  (f)  But  if  upon  a  ra/iii/j  a^A-^ar^/w  before  judgment,  the  fheriff  neg- 
fcfts  to  extend  or  feize  goods,  fefc.  this  is  the  king's  lois,  and  the  psrty  fhall  have  no  adlion,  though  it 
V'as  objeifled,  the  fterifF  extending,  fefc  would  have  been  a  means  to  force  the  defendant  to  appear; 
but  it  was  faid,  that  if  it  had  been  fhewn  that  the  fteriff  might  have  taken  his  body,  ©"<:.  there  would 
tave  been  more  reafon  to  fupport  the  ad  ion.     2  Vent.  90. 

For  this ':;i</«       If  a  fhcrifF  makes  a  falfe  return,  as  if  he  return  a  cepi  corpus  and 
ff'^^d^R^i  P^^'^i^'^  habeoy  or  langulduSy  when  the  party  is  at  large  without 
in  Civil  Ac-  hail,  an  acfion  on  the  cafe  lies  againft  him  for  the  falfe  return  ;  but 
tions.    .       if  he  had  taken  bail,  though  the  party  does  not  appear  at  the  re- 
turn of  the  writ,  yet  no  aclion  lies  againft  the  flierifFj  for  by  the 
23  H.  6.  c.  9.  the  flieriff  is  obliged  to  take  bail. 
26Aflr.  48.        If  the  flierifF  returns  the  tenant  fummoned  in  a  real  attion, 
(i^.  But'^t'o    "^^c*"^  ^^  '^'^s  not,  by  which  he  [d]  lofes  by  default,  an  a£l:ion  lies 
whataaions  againft  him  for  this. 

the  /heriff  is 

Kable,  wcie  head  of  Sheriff,     {d)  For  the  judgment  ftiould  {^and,  and  the  party  is  put  to  his  remedy 

againft  the  flieriff.     Moor,  349.     Bro.  j^Ei'ion  Jur  Caje,  5.     Gouldf.  laS. 

Palgrave  V.  [If  a  bailiff  rcmovc  goods  off  the  premifes  under  z  ^eri  facias 
Windham,    ^efoj-g  the  landlord  is  paid  his  year's  rent  purfuant  to  the  ftatute 

8  y^nfi.  c.  1 7.,  cafe  lies  againft  him  j  and  the  action  may  be  brought 

at  the  fuit  of  an  adminiftrator.] 
s  RoH.Rep.  If  at  the  petition  of  A.  and  the  reft  of  the  creditors  of  B.  a  com- 
47.  But  for  jYiiflion  upon  the  ftatute  againft  bankrupts  is  ifliied  out  againft  B. 
head  of  and  thereupon  the  commiffioncrs  (it,  and  offer  interrogatories  to 
Bankrupts,  C.  and  he  refufes  to  be  examined,  and  by  them  thereupon  is  com- 
and  Gaol       "fitted  to  prifon,  and  the  gaoler  fuffers  him  to  efcape,  ^.  may  have 

an  a£tion  againft  the  gaoler  for  this  efcape. 
Ravenfcroft        [If  a  gaoler  fuffer  a  prifoner  upon  7/iefne  procefs  to  efcape,  he  is 
zWuTzdi.  ^i^^^^  *^o  ^^  aftion  on  the  cafe,  though  the  prifoner  return  the  fame 

day  to  the  prilbn,   and  the  plaintiff  proceed  to  final  judgment 

againft  him.] 
Roll.  Rep.         If  a  warrant  upon  zjften  facias  to  levy  a  debt  at  the  fuit  of  J.  S. 
aIV.^I"*     ^^  dire6ted  to  an  under-bailiff  of  a  liberty,  and  he  by  virtue  thereof 
r^'/head  of  Icvy  the  debt,  and  after  conceal  the  writ  and  make  not  any  certi- 
ficate 
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ficate  thereof,  an  acl'wn  on  the  cafe  lies  againfl  the  undcr-baillff,  Attachment 
becaufe  he  has  done  a  perfonal  tort.  ^"°  ^*"'^* 

So  if  a  diftrefs  at  the  fuit  of  A.  ifiues  out  of  the  court  of  C.  di-  Latch,  159. 
reaed  to  J.  S.  (who  is  not  the  ufual  officer)  to  diftrain  the  cattle  of  Adjudged^ 

%/  \  ^  -  upon  a  writ 

J3.  Is'c.  or  that  B.  (hould  find  pledges  to  appear  the  next  court ;  ^f  error  up- 
and  thereupon  J.  S.  diftrains  the  cattle  of  B.  and  after  re-delivers  onajudg- 
them  to  B.  without  taking  fufficient  fecurity,  b'f.  and  B.  does  not  JJ"^j.'" 
appear,  ^c.  an  action  lies  again  ft  jf.  S.  notvvithftanding  he  is  no  Coun7 
known  officer,  but  hac  vice  only. 

If  a  fummoner  of  the  ecclefiaftical  court,  upon  a  premonition  Roll.Abr. 
dire£l:ed  to  him  by  the  ecclefiaftical  court,  to  warn  J.  S.  to  pay  ^^'„  ^,. 
certain  cofts  awarded  againft  him  by  the  Court,  returns  to  the  Moor,  835.* 
Court,  that  he  hath  warned  the  faid  J.  S.  by  waiich  the  faid  J.  S.   la  Co.  i2«. 
is  excommunicated,  where  in  truth  he  never  warned  him  ;  J'.  S.  ^°""g^^' 
may  have  an  aclion  upon  the  cafe  againft  Iiim  for  this  falfe  return,  adjudged  * 
though  he  be  an  ecclefiaftical  officer  •,  for  the  excommunication  is  between 
a  temporal  as  well  as  a  fpiritual  difadvantage,  as  during  its  conti-  "^^^^^^ 
nuance  he  cannot  bring  an  aclion,  and  is  liable  to  an  excoiumuni- 
cato  capiendo. 

If  71.  fieri  facias  de  honis  ecclefiafiicis  of  J.  S.  be  dire£led  to  the  bl-  Si  J.  276. 
(hop  of  E.  and  he  return  guod  nulla  habet  bona  ecclefiafiica,  w^hich   ^''^'  ^^^' 
is  falfe,  an  aEiion  on  the  cafe  lies  againft  the  bifhop  for  this  falfe 
return. 

If  upon  a  mandamus  to  reftore  J.  S.  to  his  place  of  a  burgefs  of  ^^  Co.  59, 
P.  vel  canfam  nobis  figrjf.  the  mayor,  ^c.  return  a  good  caufe,  ggggs's 
the  matter  of  which  is  falfe,  an  adlion  lies  for  the  falfe  return.       cafe,/>fr 

Curiam.  S» 
an  action  lies  againft  the  mayor  and  commonalty  of  L.  for  making  a  faife  certificate  of  a  cuftom.  Hob. 
S7.  So  againft  the  furrogatc  of  a  biiliop,  who  makes  a  falfe  return  as  to  the  cuftom  of  chufing 
churchwardens.  3  Lev.  362.  F"!(it:  i^aith.  zzj.  2  Salk.  428.  pi.  i,  430.  pi.  5.  Ld.  Raym.  391. 
Ficle  tit.  Mandamus.  [And  r.cte,  tliar  regularly  an  adion  on  the  cafe  is  the  proper  remedy  for  all  falfe 
returns.     Dougl.  153,  4.J 

If  the  plaintiff  declares,  that  within  the  city  of  London  there  is  VenL25,26. 
an  ancient  bridge,  and  that  by  cuftom  of  the  faid  city  two  officers  between 
to  look  after  it,  called  bridge-maftersy  by  the  citizens  at  a  common  sj^'^a^uei 
hall  aflembled  have  been  yearly  chofen  or  continued;  and  that  if  sterling, ad- 
one  of  them  within  the  year  hath  died,  another  for  the  remainder  judged  per 
of  the  year  hath  always  been  chofen  as  aforefaid,  and  that  there  '°;^'^ ^^i* 
are  certain  fees  and  profits  belonging  to  the  faid  office  ;  and  that  Vaughan, 
A.  and  B.  were  eleded  to  this  office  •,  that  A.  during  his  faid  year  ^"g^*'^^^ 
died,  and  upon  a  hall,  by  the  defendant  (being  then  lord  mayor)  upon  a  writ* 
called  for  the  eleftion  of  a  bridge -mafter  in  the  place  of  A.  then  of  error  in 
and  there  the  plaintiff"  and  one  J.  S.  as  competitors  ftood  for  ^*^j^^" 
the  faid  office  ;  and  thereupon  the  queftion  did  arife,  who  had  ,o,^„  c«- 
the   greater  number  of  elcdlors  ?  and  the  plaintiff  did  aver  his  riam.  zLev. 
number  to  be  the  greater  ;  and  thereupon  did  requeft  the  defend-  ^°j,'j^^* 
ant,  that  according  to  the  cuftom  they  might  go  to  the  poll,  but  the  cuftom 
the  defendant  did  refufc  to  number  the  polls,  and  made  procla-  was  laid, 
mation  that  the  ele6lors  fliould  depart,  and  difcharged  the  court,  efg^^orswere 
and  J.  S.  was  fworn  ;  per  quod  the  plaintiff  loft  the  profit  of  the  Co  divided, 
place,  ^c.  this  aClion  lies  as  well  for  this  (a)  injurious  prevention  that  the piu- 

14  ,  of 
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ralitj-  cnuld  of  him  from  obtaining  the  office,  as  for  an  hindrance  of  him  in 
know^n  by      ^^^^  execution  thereof  J  for  qui  def.ruit  medium  dejlruit  jinem. 

the  view, 

the  mayor  ought  to  grant  the  poll,  and  that  i he  electors  were  fo  divided,  &c.  And  adjudged  pir  cur' 
frrater  t'dughatty  that  the  adtion  lay  j  thou^n  it  was  not  averred  that  Le  would  have  been  eietted  if  the 
poll  had  been  granted  ;  tor  the  nr>^\or  did  not  his  duty,  and  that  the  per  quod  he  loft  the  profits  of  his 
place  is  fufficient  after  verdift.  {a)  If  upon  a  writ  d/  ccrotsatGre  cttgeiid''  tlie  ftierift' will  not  return  him 
coroner  who  is  chol'en  by  the  major  part,  an  ad^ion  iies.  2  Vent.  26.  V'de  2  Sid.  168,  169,  6ff. 
3  Kcb.  664.  859.     DiveiHly  between  an  office  of  government  and  an  office  of  profit. 

Saik.  20,11,  A.  declares  that  tl:e  king's  writ  ifTued,  and  was  delivered  to  the 
&c.  Lord^  flieriff  of  Bucks y  for  cleclion  of  members  of  parliament  in  his 
&c.  3's3ik!  county  ;  that  the  flicrilFmade  out  his  precept  to  the  defendants, 
J7-  8-  being  conftables  of  the  borough  of  Aylcjhtryy  for  the  ele£lion  of 
^af^rmp^  two  burgeffcs  for  that  borough,  which  was  delivered,  and  the  bur- 
Holt,  524."     gefles  duly  ailembled  to  chufe,  ^c.  and  that  the  plaintiff  being 

6  Mod.  45.  duly  qualified,  ^''l:  and  ready  to  give  his  voice  for  L.  and  M.  to 
^  wWte^  be  burgefies,  in^c.  the  defendants,  knowing  the  premifes,  malici- 
«/,'  adjudg.  oufly  obftrudlcd  him,  and  would  not  allow  or  receive  it,  and  that 
ed  by  three  without  his  voice  two  bui-geffes  were  chofen  ;  it  was  adjudged  af- 
/r^jHolt  cii  *^^  ^  verdicl  for  the  plaintiff  in  B.  R.  by  three  judges  againfl 
Jttft.  who  Holt  Ch.  Jufi:.  that  the  a£lion  did  not  lie  •,  their  chief  reafons 
held,  that  were,  that  this  was  a  parliamentary  offence,  and  properly  [b)  in- 
juryrn^ac-'  q^-ii^able  there  ;  that  to  determine  it  here,  might  occafion  a  clalh- 
tion  lay;  ing  of  jurlfdictions  ;  that  it  did  not  appear  that  the  party  had  fuf- 
thatthiswas  fered  any  injury  ;  that  to  allow  of  fuch  actions  v/ould  create  a 
done"^the  multiplicity  of  actions,  to  the  great  prejudice  of  officers  :  and 
plain tifF,  as  per  Gculd  ]\x^\cty  the  officer  is  a  judge,  and  therefore  not  liable 
|^.^^P"^f^  to  an  aclion  ;  and/)r?r  Poivis  juftice,  he  is  quaft  a  judge,  and  there- 
gi-eatsft         fo^^  ^33  a  dillinguiihing  power  who  to  admit  and  who  to  refufe. 

privilege  a 

lubjeft  has,  which  is  that  of  confenting  to  thofe  laws  by  which  he  is  to  be  bound  ;  that  the  parlia- 
ment's having  a  jurifJiclion  is  no  objection,  efpecialiy  in  thi?  cafe,  where  the  grievance  is,  that 
the  party  is  not  reprefinted  ;  that  the  officer  is  neither  a  judge,  nor  quaji  a  judge  ;  that  the  multiplicity 
of  actions  is  no  objedti.n  ;  for  if  a  man  will  multiply  wrongs,  it  is  but  reafonable  that  adlions  Hiouid 
be  mukiciied,  £fc.  Ani  note  \  the  judgment  was  reverfed  in  the  Houfe  of  Loids,  according  to  Hi3/f''s 
opinion  ;  Tre-vor  Ch.  Ju(r.  and  Price  and  16  lords  concurred  with  the  judges  of  B.B.-  the  reft  of  the 
judges  and  50  lords  concurred  with  Eoh.  See  Ld.  Raym.  907,  90S.  lo  Mod.  54.  12  Mod.  26. 
{b)  P^id e  Lxilw.  88.  Fared.  13.  2  Salk.  502.  pi.  i,  504.  pi.  i.  505.  That  no  a^ion  on  the  cafe 
will  lie  for  a  falfe  return  of  a  member  of  pailiament  j   but  for  this  fee  Court  cf  Parliament^  and  flatute 

7  &  8  W.  3.    c.  7.     See  too  3  VVooddef.  208,  209. 

2.  Where   Cafe   will  lie  for  Torts  and   Injuries  committed  by 
Perfons  contrary  to  the  Duty  of  their  Trades  and  Callings. 

Roll.Abr.a,  If  a  man  {c)  delivers  goods  to  a  (d)  common  carrier,  to  carry 
yide  for  ilus  ^i^Q^  tQ  a  certain  place,  if  he  lofes  them,  an  a^ion  upon  the  cafe 

tJtie  Carrier,  •    n    1  •  r        i  i  n  r      ■%  1       i 

and  head  of  lics  agamlt  hmi  ;  tor  by  the  common  cultom  of  the  realm  he 
Trover  and    ought  to  Carry  them  fafely. 

Converfion. 

(f)  An  adlion  lies  againft  a  ferryman  that  refufes  to  carry  pafTengers.  Hard.  163.  Vide  a  fpecial  de- 
claration againft  a  letter-carrier,  for  the  non-delivery  of  a  letter  delivered  out  to  him  at  the  general  poft- 
ofHce.  Rob.  Ent.  103.  {d)  So  againft  a  lighterman,  mafter  of  a  fhip,  or  owners.  Roll.  Abr.  2. 
^  Lev.  69.  Hob.  25.  That  the  undertaking  makes  him  a  common  carrier.  Cro.  Jac.  262.  Sid. 
245.  Vide  head  of  Bailment.  So  if  they  are  damaged.  Falm.  523.  So  if  he  be  robbed  of  them. 
4  Co.  84.  2  Sand.  380.  [The  carrier  is  liable  for  every  accident  except  by  the  aA  of  God,  or  of  tha 
king's  enemies,    1  Term  Rep.  3 3.  J 
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So  if  an  inn-keeper  refufes  to  entertain  a  gueft,  on  pretence  Roii.Abr.  3, 
that  his  houle  is  already  full,  an  acfion  on  the  cafe  lies  againft  him  ;  'r-  ^"^^or 
fo  if  tiic  goods  of  his  guslt  are  ftolen  or  loll  in  his  houfe,  ^c.        he'ad^V  inn« 

and  Inn- keepers* 

[So  if  a  man  fuffer  materially  from  the  negle6l  or  ignorance  of  a  Ld.  Raym. 
common  furgeon  or  apothecary ;  nlitcr^  if  of  a  perfon  not  making  ''^*  '^^nv. 
public  profelhon  of  fuch  bufinefs,  for  it  was  the  plaintiff's  own  where  a  fur- 
folly  to  truft  to  one  who  was  unfkilled  :  however,  upon  an  exprefs  geonandan 
undertaking,  the  action  would  lie,  even  in  that  cafe.  broke  th7 

callous  of  the  plaintlfTs  leg  after  it  was  formed  ;  it  appearing  that  it  was  done  by  their  going  out  of  the 
common  courfe  of  pradlice,  and  in  making  an  experiment  with  a  new  inftrument.  Slater  -v.  Baker  and 
Supleton,  zWJlf.  359.J 

If  a  fmith  {a)  refufes  to  flioe  my  horfe,  or  if  he  pricks  him,  an  (^)  KeJw. 
aclion  en  the  cafe  lies  againft  him.  .,  'c'  j  °  * 

-'  o  Abr.  yi.    Sand.  312. 

So  if  a  farrier  kills  my  horfe  with  bad  medicines,  or  by  neglecl  Roll.  Abr. 
in  curing  him  ;  an  aciion  on  the  cafe  lies,  without   any  exprefs  ^°^^\  . 

proraife.  7  bat' an  ac- 

tion lies 
againlt  a  ^ar^^r  forgiving  the  plaintiff"  negl'tgcr.ter  &  inarrfidaHtcr,  2  Bui  ft.  333.  VideHoh.  zii, 
1 1  Co.  54.  Sand.  312.  Before  5  Eliz.  tap.  4.  no  man  was  reftrained  from  exerclfing  any  trade  ;  but 
he  that  performed  it  falfely  and  infufficiently  was  aufwsrable  in  an  action.  [An  aclion  cannot  be 
maintained  againft  a  carpenter  fimply  as  fuch,  and  without  any  exprefs  confidcration,  for  an  injury 
f.iftained  in  confequence  of  his  not  entering  upon  a  piece  of  work  hy  had  engaged  to  perform.  £Ube 
V.  Gatward,  5  Term  Rep.  143.] 

If  a  client  receives  an  injury  by  the  ncgleft  or  fraud  of  his  at-  ^'icietit. 
torney,  an  aclion  lies ;  (b)  as  if  an  attorney  fuffers  judgment  to  f^T^^^X 
go  againft  his  client  by  ni/  dicit,  when  he  had  a  warrant  to  plead  90. 
the  general  ifTue :  (c)  fo  if  in  a  plea  of  land  he  makes  default ;  (0  RoIL 
(d)  or  if  an  attorney  by  collulion  with  J.  S.  and  without  any  war-  f'J^^'-c^  n 
rant  from  me,  appears  for  me  in  an  action  of  trefpafs  at  the  fuit  of  g6.    CrJ.  * 
y.S.  and  fuffers  the  inqueft  to  pafs  againft  me  by  default,  where-  Jac-  695- 
upon  J.  S.  recovers  againft  me,  I  may  have  an  aflion  on  the  cafe.       stile^'ife^ 

1.  Sid.  171.  Comb.  2,  And  ^  Whether  the  judgment  (hould  not  be  yacatcd.  Cro.  Jac.  344.  655. 
3  Inft.  122.  Keb.  89.  2  Roll.  Abr.  714.  Where  cafe  will  iie  againft  a  counfellor,  -vhie  Roll. 
Abr.  10.  91. 


[It  was  holden  to  lie  againft  an  attorney  for  not  charging  a  per-  Rufleil  v. 
fon  in  execution  at  his  client's  fuit  according  to  the  terms  of  a  rule  ^^}^^\\ 
of  court,  though  it  feemed  to  be  rather  an  error  of  judgment  than 
any  adlual  negligence. J 


Wilf.  325. 


(G)  Where  an  Adlonon  the  Cafe  wIJl  lie  for  a  Nui- 
iance,  and  therein  of  the  Inconvenience  of  muki- 
plying  Adions. 

iT  is  clearly  agreed,  that  for  a  common  nuifance,  which  is  an  r;^.- head  of 
-*  offence  againft  the  publick,  either  by  doing  a  thing  which  tends  ^"'['i'J''" V 
to  the  annoyance  of  all  the  king's  fubjeds,  or  by  negle£ling  to  a.^RoiKAbri 
do  a  thing  which  the  common  good  requires,  no  acJion  on  the  cafe  88.  no, 

will 
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2  Roll.  Abr.  •vvflll  He  ;  for  this  would  create  a  multiplicity  of  actions,  one  man 
Woor'tso  b^"^o  ''S  well  entitled  to  bring  an  action  as  another  ;  and  therefore 
4  Co.  i8.  in  luch  cafes  the  remedy  muil  be  by  indictment  at  the  fuit  of  the 
9  Co.  115.      kiiip. 

3  Brownl.  ° 

147.  Vaugh.  341.  Cro.  Eliz.  664.  3  Mod.  294.  Carih.  191.451.  Ld.  Raym.  486.  Salk. 
15.  pi.  17. 

Co.  Lit.  56.  But  if  by  fuch  a  nuifance  I  fuffcr  a  particular  damage,  as  if  by 
^g  J^^'  ftopping  up  a  highway  with  logs,  ^V.  my  horfe  throws  me,  by 
Keb.  847.     which  I  am  wounded  or  hurt,  an  action  lies. 

2  Jones,  157. 

Vide  the  authorities /w/irj.     /•'/We  Carth.  191.  451.     Saik.  15.  pU  17.     What  ihali  be  fuch  a  fpecial 

damage  as  will  maintain  the  aftion. 

Salk.  10.  Alfo  an  a6tion  lies  for  continuing  a  nuifance,  as,  where  for 

pi.  3.  ^"^'^-  ere6ting  a  nuifance  2  die  Febr.  the  defendant  pleaded  a  prior  ac- 
Raym.  370.  tion  brought  for  erecting  a  nuifance  20  die  Martiiy  and  a  recovery 
thereupon,  and  averred  thefe  to  be  the  fame  nuifance  and  erec- 
tion ;  and  on  demurrer  the  pialnciff  had  judgment ;  for  though  he 
cannot  have  a  new  a£tion  for  the  fame  eredlion,  yet  he  may  for 
continuing  the  fame  nuifance. 


(H)  Where  an  Aclion  on  the  Cafe  will  ile  for  a  Con- 
fpiracy,  and  oppreffive  Proceedings  in  Profecutions 
and  Suits  at  Law. 

Roll.  Abr.  "iT  feems  agreed,  that  for  {n)  a  falfe  and  malicious  profecution 
112,  Seve-  1  fQj.  jjj^y  crime,  whether  capital  or  not,  by  which  the  party  may 
this  pur-  be  put  in  peril  of  his  life,  fuffer  in  his  liberty,  reputation,  or  {b)  pro- 
pofe.  perty,  an  aclion  on  the  cafe  in  nature  of  a  writ  of  confpiracy  lies  ; 

{a)  How  far  ^yT^gfj^ej.  the  nrofecutor  proceeded  fo  far  as  actually  to  exhibit  an 

the  profecu-    •     ,-r>  t-   1      i  •        i 

tion  muft  be  indictment,  on  which  the  party  was  acquitted,  or  not. 

falfe  and 

malicious  ard  without  probable  caufe  of  fufpicion,  i-ide  Cxo.  Eliz.  70.  134.  Leon.  107.  Kelw.  8r. 
Mo.  600.  Danv.  ai2.  and  Salk.  15.  where  per  Kolt  Ch.  juft.  That  this  a£lion  is  not  to  be  fa- 
voured, becaufe  it  deters  men  from  profccuting;  and  therefjie,  ii"  the  grand  jury  find  the  bill,  the  de- 
fendant fliall  not  be  obliged  to  /hew  a  probable  caufe,  but  it  ihall  lie  on  the  plaintiff's  fide  to  prove  an 
exprefs  rancour  and  .Tjalice.  SJu^n,  How  fal:  :he  modem  pradlice  of  granting  a  copy  of  the  indiflment 
upon  an  acquittal,  makes  it  necelVdry  that  fuch  copy  ihould  be  produced,  in  order  to  prove  it  a  falfe  and 
malicious  profecution.  Andi/icf^  Carth.  416.  Ld.  Raym.  374  la  Mod.  208.  211.  5  Mod.  394, 
405.  408.  [A  copy  of  the  record  of  the  acquittal  granted  by  the  court  muft  be  produced  in  order  to 
fuppOFt  an  aclion  for  a  malicious  profecution  of  a  filonyi ;  but  in  the  cafe  of  mifdemefnors  the  prjftice  is 
different,  i  Bl.Rep.3S';.]  (h)  It  has  been  holaen;  that  forexhibiting  anindiflment,  which  only  affefted 
a  man's  property,  no  adlion  lay,  if  the  indictment  were  infufficicnt,  or  the  bill  found  ignoramus  by  the 
grand  jury.  Plde  Danv.  2cS,  209.  Several  cafes  put  ^ro  and  con.  And  Salk.  15.  w  margine,  that 
in  an  adlion  on  the  cafe  for  malicioufly  procuring  H.  to  be  indifted  for  exercifing  tlie  trade  of  a  badger 
without  licence,  per  quod  he  was  put  to  great  expence ;  in  which  it  was  agreed,  that  the  indidment 
WasinfufEcient;  it  was  refolved  by  Paricr  Ch.  Juft.  and  the  whole  Court,  upon  great  confideration,  that 
there  was  no  reafon  for  this  divcrfity  between  a  malicious  profecution  upon  a  good  indi^ment  and  upon 
a  bad  one  ;  and  that  this  adlion  will  lie  as  well  for  diimages  by  expence,  as  by  fcandal  or  imprifonment, 
though  the  indiftment  be  ir.fuflicient.  Hi!,  iz  Ann- Jonei  znAGwln,  10  Mod.  148.214.  [Gilb. 
Caf.  1 85,  Str.  691,  977,  Ca.  Temp.  Hardw.  54,  4  Term  Rep.  247,  ace.  It  may  be  brought  by 
a  hufband  for  the  expence  of  defending  his  wife.     2  Str.  977.J 

Carth.416.        [If  tlie    action  be  brought  againfl  feveral  and  one  only  be 

Jri'i'^But  fo^ii^*-^  S^iltyj  it  is  fufficieut  5  for  there  is  a  great  difference 

'*'  between 
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between  the  aclion  on  the  cafe  in  the  nature  of  confpiracy,  fee  a  doubt 
and  the  writ  of  confpiracy  at  common  law  ;  for  in  this  cafe  the  '" 'i^'^ 'f'^ 
damage  fuftained  is  the  ground  of  the  action.  ^vhere  the  * 

declaration 
ftated  the  injury  to  have  been  comnutted  per  conjpirathrem  inter  eot  habjtcm.  Saund.  230. 
In  aftions  for  prcfecutions  or  oppreflive  proceedirgo,  it  is  indifpenfably  neceffary  to  make  out  tw» 
grounds ;  tm^lke  and  ivart  cf  pictaLU  caufc.  4  Burr.  1 974.  From  the  latter,  the  tbrmer  may  be  implied, 
but  not  e  conicrfo.  V/heve  there  liad  betn  a  condemnation  of  goods  by  fub-commiffioners  of  excife  for 
not  encfring  and  caving  the  duiies,  which  was  afterwards  revei fed  by  the  commi/fioncrs  or  appeal,  it  was 
adjudged  that  an'-iction  for  a  malicious  profecution  did  not  lie  againft  the  informer,  for  the  judgment 
of  the  lub-commiflioners  fhewed  that  there  was  a  foundation  for  the  profecution.  i  Wilf.  232.  i  Term 
Rep.  506.  In  anions  of  this  kind  the  plaintift"  muft  allege  that  the  original  fuit,  wherever  inftituted, 
is  at  an  end;  Dougl.  acf.  for  otherwife  the  point  would  come  to  be  tried  too  foon  and  difofderly. 
Yelv.  117.  it  muft  be  legally  at  an  end  ;  and  therefore  in  an  a£tion  againft  a  juftice  for  an  illegal  com- 
mitment on  a  fuppofed  charge  of  felony,  the  Court  held  an  allegation  iha:  the  plaintiff  was  difcbarged 
from  his  imprifonment,  to  be  infufficient;  becaufe  there  are  various  ways  by  which  a  dijcharge  may  be 
had,  without  putting  an  end  to  the  fuit:  it  ought  to  have  been  fliewn  ho-w  a'lj.bargcd.  2  Term  Rep. 
225.  Str.  114.  Hob.  206.266,  loMod.  24^.  So  in  an  adlion  for  malicioufly  holding  to  bail,  it  mull 
be  ihewft  what  is  become  of  the  original  adlion.  i  Salk.  15.  Dy.  285.  If  it  has  been  abandoned, 
it  /hould  feem  that  an  adion  will  liej  for  abandonment  is  an  indication  of  its  being  falfe  and  hopelefs. 
W.Jones,  93.  So  where  the  p'aintifr' fuffered  himfeif  to  be  nonfuited.  Bull.  N't.Pri.  13.  4th  ed. 
But  a  mile  prrjeju:  by  the  attorney  general,  is  not  fuch  a  termination  of  a  criminal  fuit  as  will  author-xe 
an  aftion.  6  Mod.  261.  See  10  Mod.  219.  Gilb.  Caf.  185,  ^c.  ^  Whether  the  dcfeft  of  ftating 
the  original  a£lion  to  be  determined,  may  not  be  cured  by  a  verdift  or  plea  in  bar  f  Raym.  4~i8. 
a  Keb.  456.  753.     3K.eb.  781.     Saund.  229.] 

If  a  juftice  of  peace  moUtlofe  ^5*  invide  mnchinotis  f.  S.  de  lonis^  Windham 
twm'me,fanid  &  vita  deprivare^  direfts  his  warrant  to  feveralconfta-  ^^  '"*' 
bles  to  apprehend  J,  S,  alleging,  in  his  faid  warrant,  that  J.S.  cro.  Eiir.' 
was  accufed  before  him  for  ftealing  an  horfe  ;  whereupon  he  is  130-  s.  c, 
arrefted,  and  detained  till  he  enters  into  bond  for  his  appearance  ;  [^fj^f  ^'* 
whereas  he  was  not  accufed,  nor  ftole  fuch  horfe  ;  an  a£lion  will  v/indham 
lie  -,  for  though  the  (17)  juftice  is  excufedwhen  upon  a  falfe  accu-  -^^  ciereis 
fation  he  fends  out  his  warrant,  yet  it  is  otherwife  where  he  makes  "^ei^^^gj^ 
it  out  without  any  accufation  at  all  [b).  diaic  ad  of 

imprifon- 
Cicnt  proceeded  from  the  juftice;  and  therefore  the  action  (hould  have  been  trefpafs,  and  trefpafs  only: 
but  where  the  ^£1  of  imprifonment  by  one  perfon  is  in  confequence  of  information  f;oin  anoth:-,  there 
an  adtion  on  the  cafe  is  the  proper  remedy,  becaufe  the  injury  is  fuftained  in  confequence  of  the  wrong- 
ful a£t  of  that  other  perfon.  Morgan  v.  Hughes.  2Tenn  Rep.  231.]  {l>)  If  a  juftice  of  peace  pro- 
cures fome  witneflTes  to  appear  and  give  evidence  upon  an  indi^ment,  that  is  bat  his  duty  ;  and  though 
his  name  was  indorfed  upon  the  indictment  to  give  evidence,  yet  this  mads  him  no  prolecutorj  acd  (» 
eo  action  lies  againft  him  for  a  malicious  profecution.     Vent.  47.     »  Keb.  572. 

[An  aftion  on  the  cafe  is  the  proper  remedy  againft  excife  ofE-  Boot  w. 
cers  who  enter  a  houfe  under  a  legal  warrant  to  fearch  for  concealed  ^^^^'* 
goods,  when  there  are  none.  E.  25(3.  3. 

E.  R. 

I  Term  Rep.  535.  See  the  cafe  of  Eoftcck  v.  Saunders  and  others,  a  Bl.  Rep.  912.  3  Wiif.  434. 
where  the  court  of  Common  Pleas,  after  hearing  two  arguments,  held,  that  trefpafs  would  lie  ia  fuck 
a  cafe.] 

An  a£lion  on  the  cafe  lies  againft  church-wardens,  for  that  they  Vide  Roll, 
falfely  and  malicioully,  to  the  intent  to  draw  the  plaintiff  within  ^^^-  y^' 
the  cenfures  of  the  ecclefiaftical  court  for  adultery,  prefented  him  34.,.  where 
there,  upon  a  fame  of  living  in  adultery  with  ^.  S.  cafe  will  not 

'^  ^  '  lie  for  an 

ecclefiaftical  fcandalt  S(d  S^tt.  If  it  will  not  lie  fo;  the  expence,  trouble,  and  vexation,  attendinf 
defence  ? 

if 


gS  ^^iom  on  tlje  Cafe* 

Raym.418.  If  y^.  -was  church- warden  of  ^.  and  at  the  end  of  the  year  gave 

s.  C.^'ad'^^  "j?  ^'^  accounts  to  his  fucceilbr,  and  yet  A.  is  falfely  and  malicioufly 

judged;  the  citcd  by  D.  into  the  ecclcfiartical  court  to  render  an  account,  and 

plaintiff  de-  at  the  requelt  of  D.  he  is  excommunicated  for  not  rendrrini-   uo 

daring  tnat     i-  '  ^.        ,.  •     rt    t-^  ■  -  n        v  t-^*-*^ 

the  de/end-  "^'^  account,  an  adtion  hes  agamic  D.  notwitnltanaing  this  fentcnce 
ant  know-     was  given  by  the  judge. 

ing  the 

plaintiff  had  before  made  up  his  accounts,  wjikh  were  approved  by  the  parifli,  (s'c.     V\de  Hard.  194, 

195.  S.  C.  and  a  long  aigumenc, 

Salk.  14,  But  it  mufl  be  obferved,  that  there  is  a  great  difference  between 

\r^^'  'c^'  ^  f'llfe  and  malicious  profecution  by  way  of  indidtment,  and 
3  Leon.  138.  bringing  a  civil  aclion  -,  for  in  the  latter,  the  plaintiff  afferts  a 
Cio.  Jac.  right,  and  fliall  be  amerced  pro  falfo  clamore ;  alfo  the  defendant 
*32'  is  entitled  to  his  cofts ;  and  therefore,  for  commencing  fuch  an 

a£lion,  though  without  fufiicient  grounds,  no  a6licn  on  the  cafe 

lies. 
Sid.  424.  But  if  the  plaintiff  declares,  tliat  he  being  arrefted  in  Mid- 

Mod.  '4^'^  dlefex  at  the  fuit  of  the  defendant,  and  the  defendant  intending  to 
Lev.  275.  detain  him  in  prifon,  falfe  is"  malHiofe  dixit  to  the  fheriff  oi  Mid' 
3  Lev.  S.  C.  dlefexy  that  the  plaintiff  owed  him  500/.  requiring  him  to  take  bail 
14.  *S.  C.  accordingly,  per  quod  he  was  detained  in  gaol  feveral  days ;  this 
cited,  and      adliou  lies,  bccaufc  of  the  fpecial  damage  fuftained  by  the  party 

agreed;  3      on  this  falfc  affirmation. 
Term  Rep. 

385.  S.  F.  but  it  is  not  enough  to  declare  generally  that  he  brought  an  aftion  againft  him  ex  maVitia  & 
Jtne  caufa,  per  quod  he  put  him  to  great  charge,  &c.  but  he  muft  ihew  the  grievance  fpecially  } 
for  this  -vide  Saund.  228.  Vent.  12.  ig.  86.  Danv.  196.  i  Salk.  15.  pi.  6.  Ld.  Raym.  503. 
12  Mod.  273. 

7  H.  6.  43.  If  a  ftranger  brines  an  action  againft  A.  in  the  name  of  y.  S. 
101.*  s.  c.    witJ^out  the  confent  of  J.  S.  an  adion  on  the  cafe  lies  {a)  againft 

March,  47.     him. 

S.  p.  Cro.  Eliz.  629.  [a)  Or  there  may  be  remedy  upon  the  8  Eliz.  c.  2.  But  S^.  Where  there 
are  feveral  plaintiffs,  and  one  of  them  gives  his  confent.  Cro.  Eiiz.  236.  2Sid.  162.  Jf  upon  an  ifliie 
between  A.  and  B.,  a  ftranger  that  was  not  returned  of  the  jury,  caufes  himfelf  to  be  fworn  in  the  name 
of  one  that  was  returned  of  the  jury,  and  a  verdidl  is  given  for  B.  A.  may  have  an  adtion  upon  the  cafe 
againft  the  ftranger.     March,  Si. 

lT^*  'h'*        ^^  ■^*  ^^^^^^'^s  ^  petition  to  a  committee  of  parliament,  ap- 

King.  Mod.  pointed  for  the  examination  of  public   grievances,  and  therein 

58.  s.  c.  charges  B.  being  a  doctor  of  law,  and  vicar  general  to  the  bi- 

^fi^^'^fifi''  ^^P  °^  ^'  ^''^^  feveral  great  offences,  as  extortion,   isfc.  in  his 

659!  664.'  office  i  and    for   the    better   manifeftation   of   thefe   grievances, 

.Soi.  832.  caufes  the  faid  petition  to  be  printed,  and  to  be  delivered  to  feve- 

^   k^c  ^^^  "^  *^^  members  of  the  faid  committee  -,  yet  no   a£tion  upon 

Sid.  414.  the  cafe  lies  ;  for  this  printing  and  delivering  of  the  cafe  as  afore- 

S.C.  faid,    is    according  to  the  order  and  courfe  of   proceeding   in 

^^uTu  '^  parliament. 

It  had  been      ^ 

difperfed  abroad,  before  it  had  been  prefented.  Hardr.  S.  C.  2  Keb.  832.  i  Hawk.  P.  C.  e.  73. 
1.  8.  12.  15.  Cafe  will  not  lie  for  words  fpoken  or  fworn  in  a  legal  and  judicial  way.  2  Burr.  810.  J 
If  a  man  brings  a  writ  of  forgery  aiiainft  a  peer,  6ff.  and  the  defendant  is  found  not  guilty,  yet  fhall 
he  not  h&yefcandalum  magnatum,  and  lay  the  charge  contained  in  the  writ  to  be  a  fcandal.  Roll.  Abr. 
34.  Moor,  38.  Hetl.  55.  Hob.  266.  No  adlion  lies  againft  a  witnefs  for  perjury,  in  giving  his 
evidence  ia  a  caufe.    Vide  Danv.  195. 

If 
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[l(  one  hold  another  to  bail  in  an  inferior  court,  when  the  Smith  v, 
fum  adlually  due  would  not  require  bail,  this  adion  may  be  m^In-  ^l^l^l  \ 
tained  againft  him.]  '  ^ 

In  cafey  the  plaintiff  declared  that  the  defendant  malicioufly  Carth.  189, 
levied  a  plaint  in  London,  and  profccuted  the  plaintiff  thereon,  X":'"?'-  '• 
uh  revera  the  caule  or  action  did  arile  in  D.  in  Kent^  out  or  the  vv)rth, 
jurifdiclion  of  the  court  oi  London,-  after  verdift  for  the  plaintiff,  Sliow.  194. 
the  Court  inclined  that  the  a£tion  would  not  lie  ;  for  the  plain-  ^'j^"  ^c*^' 
tiff  might  have  pleaded  to  the  jurifdldlion,  and  if  they  had  re-  Bucnorefol 
fufed  his  plea,  he  mijjht  have  applied  for  a  prohibition.  lurion,  and 

^       '  ^      ^  ^  there  faid, 

that  it  was  lit  to  have  the  opinion  of  all  the  judj^es ;  for  that  fuch  a£tion  was  never  heid  to  lie  till 
North's  time.  Vitfe  Vent.  669.  2  Jones,  214.  Hob.  205.  Cro.  Ja..  667.  Sid.  463.  Sand.  221. 
4.  Co.  14.  No  adtion  lies  for  fuing  an  attorney  in  an  inferior  court;  for  who  krjows  whsthcr  he  will 
Vnfift  on  his  privilege,  and  if  he  does,  he  may  plead  it.  Mod.  207,  210.  pc  cur',  [k  is  now  fettlej 
that  an  adlion  of  the  cafe  will  lie  for  malicioufly  fuing  a  perfon  in  an  infeiior  court,  when  that 
tourt  has  no  jurifdi£lion  of  the  caufe  ;  and  the  court  of  Common  Pieas,  after  due  con fi deration,  re- 
fufed  a  new  trial  in  fuch  a  cafe,  though  the  declaration  did  not  allege  as  it  ought  to  have  dons,  that  the 
<iefendant  knew  that  che  inferior  court  had  no  juiifdiflion.     2  Wilf.  302.  J 

f  An  aftion  on  the  cafe  is  maintainable  for  a  malicious  abufe  of  Sutherland 
delegated  authority  of  the  higheft  nature  j  as  where  the  governor  j^t^^p^^t* 
and  vice-admiral  of  one  of  his  majefly's   iflands  fufpended   the  Weitmin- 
judge  of  the  vice-admiralty  court  from  the  exercifi  of  that  ollice,  -^er  after 
malicioufly  and  without  any  reafonable  caufe.  coVe  re  b 

1  Term  Re?.  53S, 

But  this  action  will  not  lie  for  a  malicious  prof.^cution  before  a  John'lone 
naval  court  martial,  for  an  offence  cognizable  therein  {a)-,  nor  for  ^j!^""r"*^j 
delaying  to  bring  an  officer  under  arreft  to  a  court  martial,  it  ^^j"^, 
being  a  military  offence.     Nor  will  it  lie  (^)  againft  a  commanding  {")  P-rtic-.i- 
officer  for  an  improper  exercife  of  his  power,  jlagranU  bello^  and  ^^^^^^^^^ 
out  of  the  Britifh  dominions.]  ha?  not  beei 

tried  for  it  by  a  court-martial,     (i)  Barvvis  v.  Kcppel.     2  V/ilf.  314- j 

(I)     Where  Cafe  will  lie,  though  the  Party  injured 
has.  another  Remedy. 

iF  one  flanders  my  title,  whereby  I  am  wrongfully  difturbed  AUcn,  3. 
■*■    in  my  pofleffion,    though  I  have  remedy   againfi    the  tref- 
paffer,  yet  I  may  have  an  aclion  againft  him  that  caufed   the 
difturbance. 

If  a  man  ftops  a  water-courfe,  per  quodX-Cv^  neighbour's  ground  P'"'^^?°- 
is  furrounded,  he  may  have  an  affife,  or  aclion  on  the  cafe,  at  '^,^^n!^^^'. 

his  eledlion.  So  if  he  di- 

verts lo'um 
(urfum  aqua  from  my  watcr-courfe  to  ray  mill,  tho-.'-h  I  may  have  an  affife  for  this,  yet  I  may  have 
an  aftion  upon  the  cafe,  at  my  eleftion.     Roll.  Abr.  104. 

If  a  copyholder  in  fee  furrenders  a  meffuage  to  the  ufe  of  one  1}-°^^'^^]°' 
for  life,  the  remainder  to  another  in  fee,  and  the  defendant  (the  ^^^  ^„^  ^g. 
hufband  of  the  tenant  for  life)  pulls  dovv-n  part  of  the  meffuage,  vinz««f' 
es'r.  he  in  the  remainder  may  have  an  atlion  on  the  cafe  againft  ^]"^'j'^'^_ 

him.  ton.    And 

ftr  Ptmhfrtcr,  and  Liiinr..  where  C?,V  f.vs,  that  before  '.he  ftatute  ?f  Gkuujiir,  the  leffor  svas  without 
*    VgL.  1.  H  ""'*^y 


g8  ^ftioniGf  on  tf)e  Cafe* 

remedy  for  wafta  done  by  his  tenant;  that  muft  be  intended  according  to  the  fubjeft  matter  of  *8Tiittl 
he  was  fpeaking,  fdlktt,  that  he  had  no  remedy  by  aftion  of  wafte  :  and  Por.berton  O'd,  that  without 
doubt  at  this  day  the  lefibr  may  wave  his  remedy  by  aftiori  of  wafte,  and  bring  an  aiftion  on  the  cafe*. 
*  Where  the  eftare  of  any  one  in  remainder  or  reverfion  is  injured  by  the  tenant  in  pofTeflion  or  any 
other  perfon,  an  aFtkn  on  the  caje,  in  the  natuje  of  an  adtion  of  watte  may  be  maintained. 

Klniyfide  [An  aclion  on  the  cafe  in  the  nature  of  wafte,  as  well  as  an 

^n  anT"'  ^'^iori  of  covenant,  will  lie  againft  a  tenant  for  years  after  the 
others,  expiration  of  his  term.] 

2  fil.  Rep.  nil. 

Roll.  Abr.         If  cejrut  que  vfe  at  common  law  had  requefled  his  feoffees  to 

736.  Roll.  ^3^s  3  feoffment  to  J.  S.  and  they  had  refufed,  no  action  on  the 

Rep.  125.  cafe  lay  againft  them,  but  his  remedy  was  in  chancery  only. 
Carth.  224.        If  a  parfon  is  guilty  of  dilapidations,  and  after  takes  another 

S.  c.^Lutw'  benefice,  by  which  his  former  becomes  void,  his  fucceffor  may 

116.  [This  have  an  a£tion  on  the  cafe  againft  him  ;  though  it  was  obje£led, 

aaion  lies  that  his  proper  remedy  was  in  the  fpiritual  court. 

{or  the  ne-  ^      *  '  *^         . 

gleft  of  repairing  a  prdandal  houfe  by  a  fucceeding  prebendary  againft  the  predecefTor,  or  his  perfonal 
reprelentatiirc,  as  well  as  in  the  cafe  of  paiuchial  preferments.  Radclifte  v.  D'Oyley.  2  Term  Rep. 
630.  3  Wooddes,  206.  n.J  Where  an  action  on  the  cafe  lay  for  a  legacy  in  CromivtlPs  time. 
Raym.  23.     2  Sid.  21.  85.     Keb.  116. 

Roll.  Abr.  If  j4.  and  his  predeceiTors  have  ufed  time  out  of  mind  to  find 

iVi't  we-*^"*  a  chaplain  to  fmg  divine  fervice,  and  to  perform  the  facraments 

public  cha-  and  facvamentals  in  the  chapel  of  £.  within  his  manor  of  D.  for 

pel.  Roll.  ^.  his  fervants  and  family,  and  he  does  not  find  a  chaplain  ac- 

Cro"^  Eliz  cording  to  the  cuftom  j  i>.  may  have  an  adlion  on  the  cafe  againft 

664.  Sid.34.  him. 

An  adlion 

on  the  cafe  lies  againft  a  parfon  for  refufing  to  give^.  5.  the  facrament,  becaufe  a  man  is  bound  t» 
receive  it  upon  a  penalty.  P<.r  Keb.  947.  Sid.  34  duhitatur.  Againft  a  bilhop  for  not  taking  cau- 
tion ot  a  parfy  excommunicated.  Raym.  226.  2  Inft.  623.  Againdt  an  ordinary  for  refuling  to 
grant  r.dminiftration.  Carth.  126.  [Againft  an  archdeacon  for  refufing  to  induft.  F.  N.  B.  47.  H. 
Fortefc.  Rep.  291.] 

Chapman  "j.  [Cafe  will  lie  for  falfcly  and  malicioufly  fuing  out  a  commifllon 
-  Wiin'^^iAc    ^^  bankrupt,  though  the  chancellor  has  power  under  the  ftatute  of 

3Eurr.i4i!<.  5  Geo.  2.  to  give  200/.  damages.} 

(K)  Where  Cafe  will  lie  though  the  Wrong-doer  be 
punifliable  criminally. 

Stile  346.  I T  feems  to  be  the  better  opinion  of  the  books,  that  a  perfon 
Tonnes  147^.°"  g'^^^'^y  *if  felony,  and  pardoned,  or  burnt  in  the  hand,  may  be 
Latch.  144.  proceeded  againft  in  a  civil  a6lion  at  the  fuit  of  the  party  injured  -, 
{a)  I3ut  no  for  wlien  the  party  is  profecuted,  there  can  be  no  [a)  inconvenience 
be  brou'ght  ^"  allowing  the  action,  a:id  the  criminal  profecution  ought  to  be 
vvhiht  the  no  bar  to  it ;  for  why  (hould  he  not  anfwer  in  damages  to  the  party 
party  is  un-  -wliom  he  hath  injured,  as  well  as  be  made  an  example  of  for  the 
meni"fort'he  ^"^^^  °^  '^^*^  public,  wliom  he  hath  offended  .'' 

fame  crime,  for  if  that  wc:e  allowed  it  mi^ht  hinder  all  exemplary  punifliment.  Stile,  346.  Sec 
4  Term  Rep.  332.  3. 

S'«i-  375-  In  cafe  againft  hufband  and  wife,  the  plaintiff  declared  that  the 

Wiiulm!      ^^^^  malitiofe,  ^c.  affn-med  herfelf  to  be  unmarried  i^  Jirenue  re- 

c  quijivii 


qu'ifivtt  him  to  marry  her  ;  to  which  affirmation  he  giving  credit,  Lev.  247. 
married  her,  being  then  the  defendant's  wife,  by  which  he  was  S-  c. 
put  to  great  charge,  injured  in  his  reputation,  and  greatly  troubled  \^2no^f 
xn  his  confcience ;  and  the  Court  held,  that  the  ground  of  this  ;t?,Twifden, 
action  being  the  converfation  and  contract  of  the  wife,   could  not  ^Y'^  ^^'f.'^ 

V    J  .1,      U    /^.       A  docs  not  lie  i 

bmd  the  hulband.  bccaufe  the 

marrying  of  the  fecond  hufband  is  felony.  [See  St.  i.  J.  i.  c.  ii.  That  if  feven  years  have  elapfed 
without  the  former  hulband  or  wife  having  been  heard  of,  the  guilt  of  felony  is  not  incurred.  How- 
ever, where  a  man  falfeiy  pretending  himfelf  /ingle,  only  folicits,  but  does  not  actually  contraft  a 
fecond  marriage  with  the  plaintiff,  and  (he  fuftains  fpecial  damage  In  confequence  of  fuch  rleceit,  as,  by 
lejedting  other  offers,  there  can  be  little  doubt  of  her  right  to  fue  this  adtion.     3  Wooddef.  201,  2.  J 

But  where  the  plaintiff  declared  that  fhe  was  a  virgin  of  good  Skin.  119. 
name  and  fame,  and  fought  to  for  marriage  by  J.  5.,  that  the  de- 
fendant, pretending  himfelf  to  be  a  fingle  perfon,  made  love  to 
her,  and  married  her ;  when  in  truth  he  was  married  to  another 
woman,  ^c.  whereby  (he  became  of  lefs  credit,  Is'c.y  the  Court 
held  that  the  a6lion  lay. 


;affi&at)it. 


AN  affidavit  is  an  oath  in  writing,  figned  by  the  party  depof- 
ing,  fworn  before,  and  attefted  by  him  who  has  authority 
to  adminifler  the  fame.  As  molt  motions  and  orders  of  Court 
are  grounded  on  affidavits,  it  feems  impracticable,  and  indeed  un- 
necefTary,  to  inftance  in  what  cafes  they  are  to  be  made  ufe  of,  or 
when  they  may  be  faid  to  be  defective,  {hort,  or  evafive  ;  this  be- 
ing a  matter  of  pradice,  and  few  things  relating  thereto  being 
thought  worth  reporting. 

We  fhall,  however,  under  this  head,  fet  down  what  we  find 
relating  to 

(A)  The  taking  and  filing  of  Affidavits, 

(B)  Where  an  Affidavit  is  neceflary. 

(C)  Where  it  may  be  faid  to  be  iliort  and  defedive. 


H  2  (A)  The 


IdO 


dfixtiaDit* 


StyliPiaft. 
Reg.  72. 

By  the  16  Se 
17  Car.  z. 
C.  9.  the 

chancellor 
of  the  duchy 
of  Lancafter 
may  im- 
power  per- 
fons  to  take 
affidavits. 
[By  the 
4  Geo.  3. 
c.  21.  a 
fimilar 
power  is 
given  to  the 
chancellor 
and  juftices 
of  the  court 
of  Pleas  in 
the  county 
Palatine 
of  Dur- 
ham.] 


3  Atk.  813. 

3  Term 
Rep.  403. 
sSalk.  461. 
pi.  2< 


t  Term 
Rep.  644.. 

J  Str.  704. 


Bevan  t. 
Eevan, 
3  Term 


(A)  The  Taking  and  Filing  of  Affidavits. 

A  FFI DAVITS  were  only  to  be  taken  by  fome  judge  of  ths? 
•^*^  court  in.  which  they  were  to  be  made  ufe  of.     But  now, 

**  By  the  29  Car.  2.  cap.  5.  the  chief  juftice,  and  other  the  juf* 
'*  tices  of  the  court  of  King's  Bench,  or  any  two  of  them,  where- 
"  of  the  chief  juftice  to  be  one  for  that  court ;  the  chief  juftice  of 
*'  the  Common  Pleas,  and  the  reft  of  the  juftices  there,  or  twocf 
*'  them,  whereof  the  chief  juftice  to  be  one  for  that  court  j  and 
"  the  lord  treafurer,  chancellor  and  barons  of  the  Errchequer,  or 
"  two  of  them,  whereof  the  lord  treafurer,  chancellor,  or  chief 
**  baron  to  be  one  for  that  court,  may  by  commiftioh  or  commif- 
**  fions  under  the  feal  of  the  faid  refpeclive  courts,  from  time  to 
"  time,  as  need  fhall  require,  impower  perfons  in  the  feveral 
*'  counties  to  take  affidavits  concerning  any  thing  depending  or 
**  concerning  any  proceedings  in  the  faid  courts,  as  mafters  in 
"  chancery  extraordinary  ufe  to  do ;  and  any  judge  of  aftize  in 
**  his  circuit,  may  take  affidavits  concerning  any  thing  depending, 
**  t^c.  as  aforefaid  :  which  affidavits  ftiall  be  filed  in  the  feveral 
**  offices  of  the  faid  courts,  and  be  made  ufe  of  as  other  affidavits 
"  taken  in  the  faid  courts  :  and  all  perfons  forfwearhig  themfelvcs 
*'  in  fuch  affidavits  ffiall  Jncur  the  farrie  penalties  as  if  they  had 
*'  been  taken  in  open  court ;  the  perfons  taking  fuch  affidavits 
*'  fhall  receive  only  is.  for  fo  doing,  befides  the  king's  duty,  which 
*^  duty  fhall  be  paid  to  the  proper  officers  in  the  faid  courts,  be- 
**  fore  fuch  affidavit  be  there  filed  or  made  ufe  of." 

[By  a  rule  of  the  Court  of  King's  Bench  E.  3 1  Geo.  3.  it  is  or- 
dered, "  That  where  any  affidavit  is  taken  by  any  commiffioner 
**  of  that  court  made  by  any  perfon,  who  from  his  or  her  figna- 
**  ture  appears  to  be  illiterate,  the  commiffioner  taking  fuch  affi- 
*'  davit  fhall  certify  or  ftate  in  the  jurat,  that  the  affidavit  was  read 
*•  in  his  prefence  to  the  party  making  the  fame,  and  that  fuch 
*'  party  feemed  perfeftly  to  underftand  the  fame,  and  alfo  that 
*'  the  faid  party  wrote  his  or  her  fignature  in  the  prefence  of  the 
**  commiffioners  taking  the  faid  affidavit." 

Affidavits  taken  before  a  perfon  who  is  follcitor  In  the  caufe  arc 
not  allowed  to  be  read  cither  at  law  or  in  equity.] 

If  affidavits  taken  before  commiffioners  in  the  country,  accord- 
ing to  the  above  ftatute,  be  exprelTed  to  be  in  a  caufe  depending 
between  A.  and  B.  and  there  be  no  fuch  caufe  in  court,-  they  can- 
not be  read,  becaufe  the  commiffioners  have  no  authority  to  take 
them,  and  there  can  be  no  perjury  •,  otherwife,  if  there  be  a  caufe 
in  court,  and  this  concerns  fome  collateral  matter. 

("If  an  affidavit  in  a  caufe  have  no  title,  it  cannot  be  received, 
though  the  adverfe  party  is  willing  to  wave  the  obje6lion. 

An  affidavit  upon  a  motion  for  a  certiorari  to  remove  an  indi£l- 
ment  is  properly  entitled,  the  King  v.  A.  B.  (the  defendant)." 

The  affidavits  on  which  to  apply  for  an  attachment  for  difobey- 
ing  an  award,  where  the  fubmifTion  is  made  a  rule  of  Court  un- 
der 


dcr  the  llatute,  need  not  be  entitled  in  any  caufe  :  but  thofe  in  Rep-  6oi. 

anfwer  muft.  The  fame 

practice  pr«« 
vails  in  affidavits  to  move  for  informations.   Rex  v.  Pierfon.  Andr.  310.  2  Str.  1107.  S.  C» 

Affidavits  for  attachments  in  civil  fults  are  to  be  entitled,  with  Wood  v. 
the  names  of  the  parties,  but  as  foon  as  tlie  attachments  iflue,  the  ^^^^^ 
king  is  to  be  named  as  profecutor.  Rep.  253. 

Where  an  affidavit  has  been  read  and  filed,  it  cannot  be  taken  z  Wjif.371. 
off  the  file. 

Affidavits  made  for  one  purpofe  may  occafionally  be  ufed  for  an-  Rex  v.  Jol- 
other.     Thus  an  affidavit  taken  before  a  judge  at  ni/i  prius  upon  «**'*'^?™ 
an  information  out  of  the  King's  bench,  and  afterwards  returned        '     *** 
into  that  court  and  filed,  was  admitted  as  a  ground  on  which  to  grant 
another  information,  the  Court  confidering  the  authority  of  the 
judge  at  nifi  prius  in  that  cafe  as  an  emanation  of  their  own.     So,  Cooke  t. 
affidavits  upon  which  a  defendant  hath  obtained  his  difcharge  in  j^*V^"^'' 
one  caufe,  have  afterwards  been  admitted  for  a  fimilar  purpofe  in 
another  caufe.]] 

(B)  Where  an  Affidavit  is  necelTary. 

'TT  HE  law  and  praflice  of  .the  Courts  require,  that  on  all  motions  ^ii^e  tlie  t^ 
'■'     for  an  information,  attachment,  complaint  agalnft  any  offi-  r ^ ^' 2'^c"^**f 

r  m  ■         y   •     \         r  r     y        /-^  r  [BytheSt.Ot 

cer  for  an  offence  not  committed  m  the  face  ot  the  Court,  tor  a  y&g  w.  3. 
new  trial,  relating  to  the  ferving  and  returning  of  writs  or  pro-  c.  34.  it  is 
ceffiis,  b'r.  oath  or  affidavit  be  made  of  what  is  affirmed,  that  the  'r**?^!^'^'^ 
judges  may  be  fatished,  as  well  of  tne  truth  thereof,  as  of  the  rea-  affirmation- 
fonablenefs  of  granting  relief  when  made  out.  *"<l  dechra- 

°  tion  of  a 

Quaker  /hall  be  accepted  in  all  cafes,  except  in  a  criminal  caufe,  inftead  of  an  oath  in  the  ufual  form. 
See  too  iz  G.  z.  c.  1 3.  22  G.  2.  c.  46.] 

Alfo  by  a£ls  of  parliament  affidavits  are  made  necefTary,  as  by 
4  Ann.  cop.  16.  feci.  1 1.  in  the  cafe  of  dilatory  pleas ;  and  by  the 
12  Geo.  2.  cap.  iK).  to  hold  to  fpecial  bail. 

If  a  perfon  exhibits  a  bill  for  the  difcovery  of  a  deed,  and  prr.ys  Cfian.  Ca. 
relief  thereupon,  he  muft  annex  an  affidavit  to  his  bill,  that  he  11'  "^'g 
has  not  fuch  deed  in  his  poflefTion,  or  that  it  is  not  In  his  power  2^^. ' 
to  come  at  it ;  for  otherwife  he  takes  away  the  jurifdifllon  of  the  3  Chan, 
common  law  courts,  without  fhewing  any  probable  caufe  why  he  ^'||j  ^^^.^ 
(hould  fue  in  equity.  Ch.  51. 

Eq.  Abr.  13.     2  Eq.  Abr.  13.    2  Freem.  71.   z  Will.  Rep.  541.    Prec.  Ch.  536.    3  Atk.  17.  131. 
Contr.  I  Vem.  59.  evidently  a  miftake.. 

But  If  he  feeks  difcovery  of  the  deed  only,  or  that  it  may  be  Vcrn.  180. 
produced  at  a  trial  at  law,  he  need  not  annex  fuch  affidavit  to  his  *^7« 
bill  •,  for  it  is  not  to  be  prefumed  that  in  either  of  thefc  cafes  he 
would  do  fo  abfurd  a  thing,  as  exhibit  a  bill,  if  he  had  the  deed  in 
his  pofleffion. 

[It  is  alfo  unneceflary  in  the  cafe  of  a  bill  for  difcovery  of  a  can-  Kiig  r. 
celled  inftrument,  and  to  have  another  deed  executed,  for  if  the  ^,'7;  ,  , 

TT  I    •      -iT  ^^olely  X52. 

II  3  plaintiff 
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Abr.  in  Eq. 
14.  Free. 
Ch.  536. 
Gilb.  hlft. 
Ch.  52. 
Philips  V. 
Carew,  i  P. 
Wms.  T17. 
Shirley  v. 
Earl  Fer- 
rers, 3  P. 
Wms.  77. 
1  Atlc.  4;;o. 
Mitf.  Eq. 
pi.  51.  131. 


Taylor  v. 
Sharp,   3  P. 
Wms.  •571. 
Mitf.  Eq.  pi. 
78.  S2, 


Eunb.  303. 

[{a)  He 
inuft  fx'-ear 
pofitively 
that  the  de- 
fendant is 
indebted  to 
him  in   a  fu 


plaimiff  had  the  cancelled  inflrument  in  his  hands,  he  could  make 
no  ufe  of  it  at  law,  and  the  relief  prayed  is  fuch  as  a  court  of 
equity  only  can  give.] 

Alfo,  if  he  fets  forth  the  whole  circumflances  of  his  cafe,  and 
prays  general  rehef,  the  prayer  of  relief  Ihall  be  applied  to  the 
difcovery  only. 

[If  a  bill  be  filed  for  examining  a  material  ^vitnef8  upon  the 
ground  that  his  evidence  is  likely  to  be  loft  by  death  or  de- 
parture from  the  realm,  there  muft  be  an  affidavit  annexed  to  it, 
of  the  circumftances  from  which  the  danger  of  fuch  lofs  is  appre- 
hended. So,  if  a  bill  be  filed  for  perpetuating  the  teftimony  of  a 
witnefs  upon  the  ground  of  his  being  the  only  witnefs  to  a  par- 
ticular point,  and  his  evidence  being  of  the  utmoft  importance,  an 
affidavit  of  the  witnefs  himfelf  fliould  be  annexed  to  it.  The 
principle  on  which  it  is  required  in  thefe  cafes  to  annex  to  the  bill 
an  affidavit  of  the  circumftances  which  render  the  examination  of 
witnelfes  proper  in  a  court  of  equity  ;  though  the  matter  is  capa- 
ble of  being  made  immediately  the  fubje6t  of  a  fuit  at  law,  feems 
to  be  the  fame  as  that  on  which  the  practice  of  annexing  an  affi- 
davit of  the  lofs  or  want  of  an  inftrument,  to  a  bill  feeking  to  ob- 
tain in  a  court  of  equity  the  mere  legal  effe£l  of  an  inftrument,  is 
founded  ;  namely,  that  the  bill  tends  to  alter  the  ordinary  courfe 
of  the  adminiftration  of  juftice,  which  ought  not  to  be  permitted 
on  the  bare  allegation  of  a  plaintiff  in  his  bill. 

In  order  to  obtain  the  leave  of  the  court  to  bring  a  bill  of  re- 
view, or  a  fupplemental  bill  in  the  nature  of  a  bill  of  review  upon 
the  difcovery  of  new  ir.attery  there  muft  be  an  affidavit  that  fuch 
new  matter  could  not  have  been  produced  or  ufed  by  the  party 
claiming  at  the  time  when  the  decree  was  made.] 

In  an  interpleading  bill,  the  party  who  prefers  it  muft  make 
affidavit  that  he  does  not  collude  with  either  of  the  other  parties. 

He  who  moves  for  a  ne  exeat  regno  againft  another,  muft  m.ake 
affi.davit  of  the  lofs  he  is  like  to  fuftain  by  the  party's  going  out  of 
the  kingdom,  and  that  thereby  the  debt  may  be  loft,  and  that  the 
party  is  aftually  going  out  of  the  kingdom  [n). 

where  indeed  a  bill  is  for  an  account  only,  the  plaintiiT's  fwearing  that  he  be- 


lieves the  balance  in  his  favour  will  be  io  much,  wjil  be  fufRcient.     3  Atk.  501 .] 


Wood  V. 
Story  I  P. 
Wms.  781. 
3  P.  Wms. 
142.  note. 

Jones  T  ?;;. 
Seld       "" 


[A  Quaker  hath  been  permitted  to  put  in  an  anfwer  to  a  fri- 
volous and  vexatious  bill  without  either  oath  or  affirmation. 

Where  a  party  excepts  to  a  facl  certified  by  a  mafter's  report, 
he  muft  fupport  his  exception  by  an  affidavit. 

The  nobility  of  this  kingdom,  and  lords  of  the  upper  houfe  of 
eld.  3  Vol.  parliament,  are    of  ancient  right  to   anfwer  in  all  courts  as  de- 
fendants upon  proteftation  of  honour  only,  and  not  upon  oath.] 

A  peerefs  by  her  anfwer  owned  that  (he  had  feveral  deeds  in  her 
power,  but  did  not  fet  them  forth  ;  and  on  motion  fhe  was  or- 
dered to  produce  them  on  oath,  but  that  order  was  changed,  and 
fhc  to  produce  them  on  honour  only,  being  in  fupplement  to  her 
anfwer,  which  v.'as  on  honour. 
Whether  an  ordtr  that  a  pter  or  peerefi  Ihould  produce  writings  on  afiidavit,  or  be  examined  on  oath,  as 


'335 

Preced.  in. 
Eq.  f;3. 
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ta  «ny  thing  in  his  anfwer,  is  not  good.  [Lord  Harcourt  held,  that  the  privilege  of  a  peer  to  depofe  on 
his  honour  only,  was  confined  folely  to  his  anfwer  in  Chancery  ;  that  in  all  other  cafes  he  mud  be  upon 
oath  ;  and  therefore  the  Lord  Stourton  was  put  to  anfwer  upon  his  oath  to  interrogatories.  Sir  Thomas 
Meers  v.  Lady  Stourton,  j  F.  Wms.  146.  J 


(C)  Where  it  may   be   faid  to  be  fbort  and  de- 

fedtive. 

A  N  affidavit  muft  fet  forth  tlie  matter  pofitlvely,  and  all  material 
"^  circumftances  attending  it,  that  the  court  may  judge  whether 
the  deponent's  conclufions  be  jufl  or  not. 

And  therefore,  on  motion  to  put  off  a  trial  for  want  of  a  ma-  Fared,  lar, 
terial  witnefs,  it  mud  appear  thatfufficient  endeavours  were  made  Comb.  422. 
ufe  of  to  have  him  at  the  time   appointed,  and  that  he  cannot 
poflibly  be  prefent,  though  he  may  on  further  time  given. 

Upon  a  rule  to  (hew  caufe,  the  plaintiff  offered  feveral  newaf-  aSalk.461. 
fzdavits,  and  this  diverfity  was  taken,  viz.  where  they  contain  new  P^*  ^• 
matter,  and  where  they  tend  only  to  confirm  what  was  alleged  and 
fwom  when  the  rule  was  made ;  in  the  latter  cafe  they  may  be  read, 
not  in  the  former. 

[When  a  defendant  who  has  fuffered  judgment  by  default  in  a  Rexv.WH- 
criminal  profecution,  is  brought  up  for  judgment,    each  party  j^^'^gf,^'" 
(hould  come  prepared  with   affidavits  difclofing  his  cafe  (if  he 
mean  to  produce  any) ;  but  if  in  the   courfe  of  the  inquiry  the 
Court  wilh  to  have  any  point  further  explained,  they  will  give  the 
defendant  an  opportunity  of  anfwering  it  on  a  future  day. 

When  a  defendant  who  has  been  convi6led  on  an  iii;ii£l:ment  Rex  v. 
comes  up  for  judgment,  the  profecutor  may  read  affidavits  in  ^harpnefs 
aggravation,    though   made    by   witueffes   who   were    examined  Rgp.  22S. 
at  the  trial,  which  affidavits  the  defendant  is  at  liberty  to  anfwer.] 

If  there  be  affidavit  againft  affidavit,  the  proper  method  is  to  Comb.  399. 
have  it  tried  by  an  iffue  at  law,  ^"'  '^'"Jl 

J  matter  dif- 

cretionary  in  the  Court.  See  3  Mod.  108.  where  an  a£lion  on  the  cafe  was  brought  for  fcdndalous 
matter  inferred  in  an  affidaiii ;  that  the  party  il  to  put  nothing  in  the  jffida-vit  but  what  is  material 
to  the  point,  and  theretore  not  to  fet  forth  the  merits  of  his  caufe  on  motion.  Stile  Frafc.  Reg.  79. 
where  the  ajftuaiit  of  one  who  flood  in  the  pillory  was  read.  2  Salk.  461.  But  for  this  "vidc  tit. 
Evidence, 


:^3reement2^* 


AN  [a)  agreement  Is  the  confent  of  two  or  more  perfons  con-  (j)  An 
curring,  the  one  in  parting  with,  and  the  other  in  receiving  agreement  Is 
feme  property,  right,  or  benefit  :  die  notion   of  contradbing  or  ag^^gatio 
entering  into  agreements  arofe  from  the  increafe  of  commerce,  and  mimium  in 

H  4  ^^^c 
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re  aliqua  the  neceflity  men  were  under  of  bartering  their  fuperfluities  (of 

faEia  vel  things  of  real  ufe,  which  lay  out  of  the  way  of  their  acquiring : 

>iowd.''i'7.a.  that  men  Ihould  execute  their  agreements  and  perform  their  pro- 

Though  a  mifes,  though  made    without  writing   or  confideration,    is   en- 

contrad  joined  by  the  law  of  nature  ;  but  in  civil  focieties,  and  in  ours  in 

with  ail  the  particular,  circumfbances  are  required  which  protect  the  weak, 

foiemnity  and  thofe  who  are  under  the  power  of  others ;  alfo  provifion   i« 

required  by  j^^^jg  afrainft  fraud  and  cii-cumvention,  and  that  no  man  ihould 

law,  may        ,..'^,.,.  ,,  r  rr 

properly  be    be  injured  ui  hi3  property  by  the  turn  ot  an  unwary  expremoiu 

called  an 

agreement,  vet  in  the  more  common  acceptation  of  the  word,  articles,  minutes,  and  Efcrow,  £?c.  con- 
taining lomething  preparatory  to  a  more  foiemn  aiid  formal  execution,  are  called  agncnuntu 

Under  this  head  we  will  confider, 

(A) 'Who  are  capable   of  contrading  and  binding 
ihemlelves  or  others  by  their  AgreementvS. 

(B)  Of  Agreements  which  are  good  in  Law,  and 
will  be  decreed  in  Specie  in  Equity  :  And  herein, 

1.  Of  unreafonable  agreements,  and  fuch  as  may  be  faid  to  be 
obtained  by  fraud  or  circumvention. 

2.  Of  voluntary  Agreements. 

3.  Of  the  Manner  in  which  they  are  to  be  performed. 

(C)  Of  Parol  Agreements,  or  fach  as  may  be  faid  to 
be  within  the  Statute  of  Frauds  and  Perjuries. 


(A)  Who  are  capable  of  contrading  and  binding 
themfelves  or  others  by  their  Agreements, 

But  for  this      (\    Perfon  non  compos  is  not  capable  of  entering  into  any  agree- 
idbts  anV^  ment,    for  an  agreement  is   an  act  of  the    underftanding 

Lunacicks.    which  fuch  perfons  are  incapable  of,  and  therefore  are  to  be  un- 
.der  the  care  of  their  curators  or  guardians,  by  a  commiflion  from 
the  publick, 
Vxdi  alfo  An  infant  for  the  fame  reafon  is  incapable  of  contrafting. 

head  of  In- 
fancy and  Age.     [If  an  infant,  fays  Ld.  Mansfield,  docs  5  right  aft  which  he  ought  to  do,  or  which 
he  was  compellable  to  do,  it  /hall  bind  him.     3  Burr.  1801.     And  if  an  infant  enter  into  a  contraft 
with  the  odvice  and  concurrence  of  his  friends,   and   fuch  contra£t  appear  to  be  beneficial  to  the  in- 
teiefts  of  the  infant,  equity  will  fupport  and  give  it  effeft.     1  E^.  Caf.  Abr.  ^87.] 

Vide  tit.  A  wife  during  the  intermarriage  is  {a)  incapable  of  entering 

Fe'^e  ^^^     ^'^'°  ^"y  agreement  in  paisy  being  under  the  power  of  her  huf- 
{a)  But  it  is  band. 

Jaid,  that  if 

a  feme  covert,  by  agreement  made  with  her  hu/band.  Is  to  furrender  a  copyhold  or  levy  a  fine,  though 

the  hufoand  die  b.fore  it  be  done,  equity  will  compel  her  to  perform  the  agicement.    2  Vera.  6i .  pi   ?2. 


2(0tcement]S.  1C5 

l<{.  CjS.  Abr.  4$.  pL  6.  Upon  looking  into  the  Regiftrai's  book  it  appeared,  that  the  Court  made 
no  decree  in  it  ;  but  it  was  by  confent  referred  to  Mr.  Serjeant  Ratolinjon  for  his  arbitration.  E(j.  CaC 
Abr.  62.  pi.  2.  per  Cur\ 

The  anceftor  feifed  in  fee  may  by  his  agreement  bind  his  heir  ;  2yern.  275, 
therefore  if  A,  agrees  to  fell  lands,  and  receives  part  of  the  pur-  [J/^\^^\j?^ 
chafe  money,  but  dies  before  a  conveyance  is  executed,  and  a  cuftomary 
bill  is  bronght  againft  the  heir,  he  will  be  decreed  to  [a)  convey,  h.-ir.  zVez. 
and  the  money  (hall  go  to  the  executor,  efpecially  if  there  are  f/°J,^^-^ 
more  debts  due  than  the  teftator's  perfonal  eftate  is  fufficient  to  100/.  af- 

Dav.  fumes  to 

*    '  *  make  a  leafc 

for  21  years,  and  dies,  his  heir  is  not  compellable  in  a  court  of  equity  to  make  the  leafc,  for  this  is 
asainft  the  common  law.     Square,  Eq.  Cal.  Abr.  265.  pi.  4. 

So  if  a  father  conveys  to  a  younger  fon  by  a  defective  convey-  Fide  infra  of 

ance,  and  dies,  the  heir  at  law  in  two  cafes  {hall  be  compelled  to  voluntary 

make  it  good.     i.  Where  there  is  a  (b)  covenant  for  further  aflur-  ^m.s!^up. 

ance,  binding  the  heir,  becaufe  the  heir  is  bound  by  the  covenant,  on  a  mar. 

2.  Where  there  is  a  provifion  made  by  the  father  in  his  life-time  ""'^s^  ^"""^y 

for  the  heir,  or  he  hath  fuch  a  provifion  by  defcent  from  the  500/. /.w 

father  (c),  annum  as  a 

jointure,  in 
confideration  of  a  marriage  portion  ;  jf.  S.  was  entrufted  with  the  drawing  of  the  fettlement,  which  wag 
never  read  by  the  wife  ;  the  jointure  fettled  was  but  400/.  per  annum,  of  which  the  huitind  took  no- 
tice, and  talked  of  making  it  upfo  much,  but  dying  before  it  was  done,  his  heir  was  decreed  n  make  ic 
up,  although  there  was  no  covenant  by  which  he  bound  his  heir  to  mak^-it  up  fo  much.  Vern,  16. 
[  (f)  See  the  cafe  of  Chetwynd  v.  Fleetwood,  4  Br.  P.  C.  435.  where  a  fpecifick  performance  of  aa 
agreement  made  by  the  anceCtor,  only  tenant  for  life,  was  decreed  againft  the  heir,  the  agreement  being 
clearly  for  his  benefit.] 

If  tenant  in  tail  agrees  to  convey,  or  bargains  and  fells  the  Hob.  coj. 
lands  for  valuable  confideration,  without  fine  or  recovery,  and  *'^^"'  ^^' 

.'  ^.  171. JO 

dies  before  the  fine  or  recovery  be  levied  or  fufFered,  the  iflue  Mod.  463. 
16  not  (^  bound  either  in  law  or  equity,  for  equity  cannot  fet  aVent.  350. 
afide  the  ftatute  de  dotiis.  which  favs,  volufitas  donatoris  ohfervetur  :   \'    ?  ^  ° 

,       r^  r  r  ■  i    'here  be  a 

nor  can  the  Court  fet  up  a  new  manner  of  conveyancmg,  and  decree 
fuperfede  fines  and  recoveries  *,  for  thereby  the  king  would  lofe  againft  the 
the  perquiCtes  by  fines,  on  the  writs  of  entry  and  fines  for  alien-  taH'.o^e"va 

ation.  fine  and  fjf. 

fer  a  reco- 
very, and  he  dies  in  contempt  and  in  prifon  for  not  executing  tt,  yet  the  ifTus  fhall  not  be  bound.  V:J- 
Eq.  Abr.  25.  pi.  4.  265.  pi.  2.  2  Vern.  306.  [2  Vcr.  634.  But  fee  Hill  v.  Carr,  i  Ch.  Ca.  204. 
The  illue  not  bound  by  a  covenant  for  further  affurance.  1  Lev.  237.  nor  by  articles  to  convey  for  pay- 
ment uf  debts.  2  Eq.  Ca.  Abr.  28.  p.  34.  By  analogy  to  the  cafei  of  tenants  in  tail  who  claim 
faramouni  to  the  contra^ing  party,  it  hath  been  holden,  that  the  widow  of  a  copyholder  for  life,  who 
had  agreed  for  the  falc  of  his  eftate,  but  died  before  the  conveyance  was  executed,  was  no:  debarred  by 
this  agreement  of  her  free  iir.cb  ;  for  that  her  claim  was  not  under  the  hu.'hand,  but  fi-om  the  cuftom  of 
the  manor.  Mufgrave  v.  Dalhwxid,  2  Vern- 45.  63.  But  Ld.  Hardwick  thought  that  the  widow's 
eftate  was  a  branch  of,  and  arofe  from  that  of  the  hu/band,  and  that  the  cu.lom  m-rely  dire<2ed  its  de- 
rivation ;  and  therefore  where  the  agreement  was  for  a  valuable  confideration,  paid,  as  to  the  greateft 
part,  he  decreed  a  fpecifick  performance  againft  her.  Hinton  v.  Hinton,  2  Vez.  631.  638.  Ambl.  277- 
S.  C.  In  the  fame  cafe  of  Mufgrave  v.  Dafhwood,  2  Vern.  63.  and  upon  the  fame  principle,  it  was 
faid,  that  if  a  joint-tenant  enter  into  an  agreement  to  alien,  a-^d  die  without  doirg  fo,  equity  would  not 
enforce  the  agreement  againft  the  furvivor.  But  this,  it  feems,  mult  be  taken  with  this  limitation, 
where  the  articles  are  not  fuch  as  amount  to  a  feverance  of  the  jointuie  ;  if  they  are  fuch,  equity  will 
«!ecree  againft  the  furvivor.    Per  Ld.  Hardwicke,  2  Vez.  634.    Co.  Litt.  59.  b.  j 

j4.  feifed  of  lands  in  tail,  agrees  with  B.  that  he  and  his  heirs  Chan.  Ca. 
fliall  enjoy  the  entailed  lands,  if  A.  and  his  heirs  may  enjoy  his  fee-  ^^^'^^0.' 

fimplc 
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fimple  lands ;  this  agreement  is  executed  accordingly,  and  JB.  had 
(a)  So  if  a  decree  again  ft  yf,  to  levy  a  fine  and  fettle  it,  purfuant  to  the 
*^'^h^r'"  agreement;  but  J.  died  without  doing  it:  though  it  was  decreed 
covered  part  ^^^*  '^'  liin^^elf  was  bound  by  this  agreement  to  convey,  yet  fince 
«f  the  pur-  he  died  before  he  executed  the  fine,  his  ifl'ue  was  not  bound  by 
ne"tn"hi'  *^^  agreement :  but  if  the  iiTue  in  tail  had  approved  of  his  ancef- 
father's  life-  tor's  agreement,  as  he  did  in  this  cafe,  by  entering  on  the  lan.l  of 
time,  or  af.  JB.  then  it  bccomcs  li.:,  u  .vn  agreement,  and  confequently  in  equity 
Sat'h^r  if  ^^  ^^^^  ^^  ^"^  obliged  to  perform  it. 

ie  had  joined  in  the  deed  with  the  father,  or  covenanted  for  further  afluranc?,  &c.  Chan.  Ca  171. 
Lev.  238.  [Any  agreennent  with  an  equivalent  \vi:l  bind  the  iifue,  as  a  partition,  though  but  by  parol. 
Or  an  exchange  of  lands,    a  A''ern.  202.    Co.  Litt.  174.  a.  o?^.  a.  j 

Chan.  Ca.         If  there  be  tenant  in  tail  in  equity  as  of  a  trufl,  or  under  an 

^^chan  equitable  agreement,  and  he  for  valuable  confideration  bargain 

Ca.  64.  ^i^d  fell  the  land  without  fine  or  recovery,  this  (hall  bind  his  iflue, 

aVent.  350.  bccaufe  the  ftatute  de  donis  doth  not  extend  to  it,  being  an  entail 

ern.  13.  -^^  equity  and  a  creature  of  the  court  [h). 

2  Vern.  133.  583.  702.  [  (^)  It  fjems,  that  upon  the  fame  principle  the  heir  in  tail  of  a  copyliold, 
>vhofe  anceftor  had  entered  into  an  agreemer, t  to  feii,  but  had  died  before  furrender,  would  be  decreed  to 
convey  to  the  purchafer  ,  for  the  entail  of  a  copyhold  is  not  within  the  ftatute  de  donh,  Powell  oq 
Contr.  1 2 6. J 

Bro.  Con.         As  tenant  in  tail  is  retrained  from  alienating  the  eftate  with- 

traa,  25.  Qm  ^j^g  Qj.  recovery,  fo  he  is  from  charging  it,  or  difpofing  of  the 

Pop.  194.  lafting  improvements  after  his  death  ;   therefore  if  tenant  in  tail 

(f)  Siu.  fells  the  trees  growing  on  the  inheritance,  the  vendee  muft  fever 

^a^^Lo^  ^^  t^eiT'''  during  the  life  of  the  tenant  in  tail,  for  if  he  dies  before  they 

have  relief  ^^^  cut  down,  his  iflue  (hall  have  them  as  part  of  the  inheritance, 

in  equity ;  and  the  vendee,  though  (r)  obliged  to  pay  the  whole  fum  con- 

%l^^\(\n  ^^"^^"^^  fo^j  y^*:  ^'^^^  '"ict  be  allowed  to  cut  down  one  tree  after  the 

adiion  fnr  death  of  tenant  in  tail ;  for  as  the  tenant  in  tail  bas  power  over 

money  had  the  inheritance  but  duriug  his  own  life,  fohe  cannot  delegate  that 

woul'dnotTe  po^'^''  ^^  another  but  for  the  fame  time  ;  and  confequently,  what- 

againft  ihe  ever  remains  part  of  the  inheritance  at  the  death  of  tenant  in  tail, 

reprdenta-  at  which  time  his  power  over  it  ceafes,  muft  necefiarily  go  to  the 

nantilun'  ^'^^'^■>  to  whom  the  inheritance  belongs. 

covcn.mt  to  make  a  Icafe,  which  he  has  power  to  make,  and  die  before  execution,  equity,  it  feems,  will 
car.'y  it  into  execution  againft  his  heir.  10  Mod.  469.  if  tenant  for  lite,  with  power  to  make  leafes 
for  2  '  J  ears,  grant  one  for  26  years,  luch  leafe  fliall  bind  the  remainder-man  fir  2  i  years,  for  under  the 
power  of  leafing,  there  is  a  rei'erable  privity  given.     Campbell  v.  Leach,  Ambl.  74c.  J 

High^rr  v.         [A  mother,  a£ling  as  adminiftratrix,  may  bind  her  children. 

Stunr.an,   i  Vem.  21c. 

Dr.  Martin  Chufclnvavdens  arc  in  that  clmrnftcr  competent  to  enter  into 

a  P.  W-Tis!  ^"y  agreement  which  may  be  beneficial  to  the  pariOi,  and  thereby 

266.  to  bnid  the  parifliioners  and  their  fucccfibrs,  as  alfo  lucceeding 

churchwardens. 

Jobnfon  V.  If  a  party  undertaking  for  and  on  the  behalf  of  another  have  no 

P.^Wms.^  authority  from  his  principal,  there  it  is  a  fraud,  and  the  under- 

279.  taker  ought  himfelf  to  be  liable.     But  where  a  due  authority  is 

^y^" ""''  given  to  treat,  there  the  performance  of  the  contrad  fliall  be  en- 

Vein?t27.  forced  againft  the  principal. 

Duchefs  of  Marlborough  v.  Strong,  5  Vin.  Abr.  533.  p.  38.     2  Br.  P.  C.  500.  S.  C.    If  an  attorney 

Hiouid 
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feould  bid  more  far  an  eftate  fold  und;r  a  decree  of  the  court  of  Chancery,  than  he  was  empowered  to 
bid,  and  declare  his  principal.  Sir  Thomas  Sewell,  Malter  of  the  Rolls,  tliought  that  the  attorney  him- 
felt  would  be  liable,  but  doubted  whether  the  principal  would.  Ambl.  498.  But  where  many  are  con- 
cerned in  intereft,  and  the  credit  is  evidently  jjiven  to  the  perfon,  and  not  to  any  fund,  the  immediate 
contraftors  are  liable.  Thus  where  a  man  contracted  to  pave  the  ftreets  of  a  town  by  a  written  indru- 
ment  executed  between  him  and  two  of  the  parishioners,  the  Court  of  Exchequer  decreed  him  rolief 
againft  the  undertakers,  and  left  them  to  their  remedy  over  againft  the  reft  of  the  parifh  ;  more  efpc- 
cially  as  the  wri'ten  contract,  which  was  the  p.aintift  s  evidence,  was  in  the  hands  of  one  of  the  defend- 
ants. Merick  v.  VVymondfold,  Hardr.  205.  So  it  was  holden,  that  a  bill  might  be  fupported  againft 
the  committee  of  a  club  for  an  agreement  entered  into  by  them  on  account  of  the  club,  without  mak- 
ing the  reft  of  the  fubfciibers  parties.  Culien  v.  Duke  of  QueenAiery,  j  Er.  Ch  Rep.  ici.  aSrmed 
in  Dom.  I'roc.  March  27,  17S7.  So  where  the  commlflioners  of  a  navigation  a£l  entered  into  aa 
agreement  with  an  engineer,  they  were  holden  to  be  fsrjcnally  liable.  Horflcy  v.  Bell,.  Ambl.  770. 
S.  C.  in  I  Br.  Ch.  Rep.  101.  in  not. 

Where  an  agent  employed  by  hufband  and  wife  to  fell  the  wife's  Daniel  v. 
eflate  by  publick  auction  fold  it  by  private  contra<Sl,  at  a  higher  '^'^^^ ^' 
price  than  they  had  required,  the  Court  refufed  to  compel  them  to 
execute  the  contract,  the  agent  not  having  acted  purfuant  to  the 
authority  given  hi'n. 

But  if  a  fa£tor  fell  goods  at  lefs  price  than  he  is  commiflioned,  Ambl.  498. 
the  fale  will  bind  the  principal  for  the  convenience  of  trade. 

The  agreements  of  the  folicitors  in  a  caufe,  relative  to  orders  of  Cox  v. 
court,  are  binding  on  their  clients.]  Ch'^R  ^'  *  ^'* 


(B)  Of  Agreements  which  are  good  in  Law,  and 
will  be  decreed  in  Specie  in  Equity :  And 
herein, 

I.  Of  unreafonable  Agreements,  and  fuch  as  may  be  faid  to  be 
obtained  by  Fraud  or  Circumvention. 

TN  many  cafes  the  party  injured  by  breach  of  an  agreement,  {a)  THJe  i'lt. 
may  have  a  remedy  either  bv  action  at  (^7)  common  law,  or  by  ^"'""^  '^'" 

r  c  •  \  ^  1  1  .1^    1        »"f"P'i':  and 

recourle  to  a  court  01  equity  ;  but  here  a  general  rule  mult  be  Covenant, 
obferved,  that  wherever  the  matter  of  the  bill  is  merely  in  da-  ^'^^  -i"". 
mages,  there  the  remedy  is  at  law,  becaufe  tlic  damages  cannot  A'l\  {.■ 
be  afcertained  by  the  confcience  of  tlie  chancellor,  and  therefore  the  rule  of 
mult  be  fettled  by  a  iury  ib).  Courts  of 

^        ^       J  "-    ^  ^  _  Equiry  not 

to  entertain  the  fu't  unicfs  the  plaintiff"  wants  the  thing  in  fpecie,  and  cannot  Iiave  it  in  any  other  way. 
Erringtcn  V.  Aynefiey,  l  IJr.  Ch  Rep.  343.  Therefore,  in  general,  they  will  not  ailow  a  b'li  for  a 
fpecinck  performance  of  contr.'-ftj  of  Hock,  corn,  hops,  or  other  artici»s  of  merchandize,  but  wui  leave 
the  plaiitiff'  to  his  remedy  at  law.  i  I'.  Wms  570.  5  Vin.  Abr.  53S.  S.  C.  Capper  v.  Harris, 
Bunb.  135.  Dorifon  v.  Wei^brook,  2  Eq.  Ca.  Abr.  161,  p.  S.  5  Vln.  Abr.  540.  p.  22.  A  breach 
of  the  common  covenant  to  repair  demifed  premifes,  is  conHdered  as  much  in  the  fame  light,  and  proper 
only  to  be  redreficd  by  ad. on  at  law.  Whiltler  v.  Mainwaring,  in  Ch.  Mich.  T4  Geo.  3.  cited  in  3 
Wocddes,  464.  n.  z.  J?ut  on  a  covenant  to  rebuild,  as  it  was  hoMen  by  Lord  I-lardwicke,  the  landlord 
or  leflbr  may  come  into  Chancery  tor  a  fpeclfick  performance,  if  he  is  in  due  time,  a.^d  no  conftrudlivc 
acvju'cfcence  can  be  imputed  to  him.  City  of  London  v.  Nafh,  I  Vez.  12.  and  3  Atk.  512.  S.  C. 
This  liodlrine,  however,  has  been  lately  controverted,  and  perhaps  entirely  over-ruled.  Lucas  v.  Comer- 
ford,  3  Br.  Ch.  Rep.  166. — In  the  cafes  of  Gardener  v.  Pullen,  2  Vern.  394.  Thomf-n  v.  Karcourt, 
2  Br.  P.  C.  415.  a  pe-formance  of  an  agreement  for  ftock  was  decreed.  But  it  fhould  be  obferved, 
that  in  thofe  cafes,  the  party  whn  had  undertaken  to  transfer  the  ftock  was  plaintiff,  feeking  relief 
againft  3  penalty,  in  which  he  had  bound  himlelf  for  performance  of  the  contract,  and  that  the  per- 
formance of  it  was  the  only  ground  on  which  equity  could  relieve  him.  Fonbl.  Notes  on  Eq.  Tr. 
p.  120.  But  on  a  bill  filed  againlt  the  party  who  had  undertaken  to  transfer  the  ftock,  Loid  King  did 
not  think  che  rule  fo  invarlabiy  fsitled,  a  to  allow  a  d-.;;nurrer  to  the  bill  for  want  of  equity.     Coh  v. 

Ncttervule, 
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Nettervill,  2  P.  Wms.  304.  And  contra^s  refpcfting  mere  perfonal  cbattels  will  be  cnfotcei  m 
equity  where  the  damages  recoverable  at  law  woijld  not  be  an  adequate  compenfation  fbr  the  non- 
perlormance.  Buxton  v.  Lifter,  3  Atk.  383.  and  Tayler  v.  Neville,  and  Duke  of  Buckingham  t. 
"Ward,  there  cited  ;  and  Lord  Kanelaugh  v.  Kays,  infra.] 

Chan.  Rep.  But  if  there  be  matter  of  fraud  mixt  with  the  damages,  as  if 
150.^  Abr.  ^^  £,^gg  ^^  ^^  ^  covenant  at  law  for  damages,  and  B.  files  a  bill 
for  an  injun6llon  upon  this  equitable  fuggeftion,  that  the  cove- 
nant was  obtained  by  fraud,  if  .^.  files  his  crofs-bill  for  relief  upon 
that  covenant,  the  Court  will  retain  it,  becaufe  the  validity  of 
the  covenant  is  difputed  in  that  court,  and  on  a  head  properly 
cognizable  there ;  and  therefore,  if  the  validity  of  the  deed  be 
eftablifhed,  the  Court  will  direcl  an  iflue  for  the  quantum  of  the 
damages. 
See  Chan.  So  where  the  agreement  is  to  do  fomething  xwfpec'ie^  as  to  con- 

wh'erTan  ^'^7  l^^^ds,  cxecute  a  deed,  l^c.  there  it  will  be  proper  to  apply  to 
agreementin  a  court  of  equity  for  a  fpccifick  execution,  to  which  the  party  is 
nature  of  a  entitled,  if  the  agreement  be  good  and  fufficiently  proved,  when 
dwfree/in     othcrwife  he  could  only  recover  damages  at  law. 

fpecic. 

Vern.  189.  The  plaintiff  affigned  feme  fhares  of  the  excife  to  the  defend- 
pi.  iqo.  ant,  who  thereupon  covenanted  to  fave  him  harmlefs,  and  to 
laugh  V."  '  ftand  in  his  place  touching  all  payments  to  the  king  ;  the  plaintiff 
Kays.  being  fued  by  the  king,  brought  his  bill  to  have  the  agreement 

*  S'^^o'p^*  performed  mfpecie ;  and  although  it  was  infilled  that  the  plaintiff 
might  recover  damages  at  law,  and  that  this  was  not  a  covenant 
for  any  thing  certain  ;  and  by  this  means  a  Mafter  in  Chancery 
was  to  tax  damages  inftead  of  a  jury ;  yet  it  was  decreed,  that  the 
defendant  fliould  perform  his  covenants;  and  it  was  directed  to  a 
mafter,  that,  as  often  as  any  breach  fliould  happen,  he  fliould  re- 
port it  fpecially ;  that  the  court,  if  occafion  fliould  be,  might  di- 
redl  a  trial  in  a  qiiajitiim  damnificat' . 
Abr.Eq.  i8-  So  if  a  jointrcfs  brings  her  bill  to  have  an  account  of  the  real 
P'' ''•  and  perfonal  eftate  of  her  late  hufband,  and  to  have  fatisfatlion 

Denton  v.  thereout  for  a  defe£l  of  value  of  her  jointure  lands,  which  he  had 
Stewart,  4.th  covenanted  to  be  and  to  continue  of  fuch  value  ;  and  the  defend- 
IrV  K  -  ^"^^  infifl-Sj  that  this  is  a  covenant  which  founds  only  in  damages, 
yon,  Mafter  and  properly  determinable  at  law  ;  though  it  be  admitted  that  a 
of  th.Roiis,  court  of  equity  cannot  regularly  affefs  damages  ;  yet  in  this  cafe, 
Maft/rto'^  a  Mafter  in  Chancery  [a)  may  properly  enquire  into  the  value  and 
i.-iquire  what  defc£l  of  the  lauds,  and  report  it  to  the  court,  who  may  decree 
damage  the    fuch  defcdl  to  be  made  good,  or  fend  it  to  be  tried  at  law,  upon 

plaint  ff  had  ^  J  •/:     >>  ^ 

fufla-.n.d  by    ^  q"atitum  dammjicat . 

the  defendant's  not  having  performed  his  agreement,  of  which  a  fpecifick  performance  was  prayed  by 
the  bill,  but  which  could  no:  be  decreed,  tiic  dt-rcudanc  h.ivijig,  by  (.i!e  of  the  eftate,  put  it  out  of  his 
pov.er  lO  perform  his  agiecment  with  the  plaintiff.     Fonbl.  Notes  on  Eq.  Tr.  3'ot;.] 

Abr.Zq.i8.  The  condition  of  a  bond  was  to  fettle  certain  lands  in  fuch  a 

r  a)  It  hath  '^^"oi'»  t)y  fuch  a  day;  and  the  obligor  died  before  the  day,  fo 

been  hoidtn  that  the  bond  was  favtd  at  law ;  yet  the  Court  decreed  a  fpecifick 

that  to  execution  (^). 

found  a  de- 

cice  for  3  fpecifick  performance,  the  contradl  mart  be  goid  at  law ;  and  therefore  it  is  ftated  by  Sir 
Tho.  CJarke,  Maiki  of  tha  Roils,  in  Ambi.  400.  that  it  was  liie  practice  before  Lord  Somers'  time 

with 
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•with  tefpeil  to  agrfemdnts,  to  fend  the  party  to  law,  and  If  he  rcccvircd  any  tbing  by  way  of  damages, 
then  to  entertain  the  fuit-  Butequit)-  will  often  enforce  a  performsncc  of  agreements,  though  no  a4- 
tion  will  lie  at  law  upon  them,  as  in  the  cafe  in  tljc  text,  and  in  Cannel  v.  Buckle,  a  p.  Wms 
24^.  Afton  V.  Pieice,  2  Vern.  4.S3.  Scoit  v.  Wray,  j  Chin.  Rep.  45.  Edwin  v.  Eail  Ind.  Comp. 
2  Vern.  zio] 

But  here  it  mud  be  obfen'ed,  that  agreements,  out  of  which  ^'^r-  Eq- 1;- 
^n  equity  can  be  raifed  for  a  decree  in  fpecie,  ought  to  be  ob-  ^.^f'  ^^^l^' 
tained  with  all   imaginable  fairnefj;,    and  without  any  mixture  Taib.  234, 
tending  to  furprize  or  circumvention  ;  and  that  they  be  not  un-  P^.ch.  538^ 
reafonable  in  themfelves  (.7}.  Rep? 440* 

[  [a)  Vaughan  v.  Thomas,  1  Bro.  Ch.  Rep.  555.  ace.  Stanhope  v.  Toppe,  2  Br.  P.  C.  1S5. 
2  E4.  Ca.  Abr.  55.  note  10  Ca.  1.  But  inadequacy  of  price,  fimply  and  of  itielf,  independently 
on  any  other  circumftances,  is  not  a  ground  with  the  Court  to  annul  an  agreement,  though  execu- 
tory, Keen  V.  Stukcley,  Gilb.  Rep.  155.  and  2  Br.  P.  C.  396.  Movtimcr  v.  Capper,  I  Cr.  Ch. 
Rep.  I  56.  FJoyer  V.  Sherrard,  Ambl.  18.  Jackfon  v.  Lever,  3  Br.  Ch.  Rep.  60  c.  Still  lefs  is  ir  a  ground 
to  reftind  one  already  executed.  Nicois  v.  Gould,  2.  Vez.  422.  Kenlcy  v.  Adlon,  2  Br.  Ch.  Rep.  17. 
Sprariey  t.  Griffith,  2  Br.  Ch.  Rep.  179.  Willis  v.  Ternegan,  2  Atki  251.  But  fee  Kerne  v. 
Mecies,  I  Vern.  465.  In  the  cife  of  Heathcote  v.  Paignon,  2  Br.  Ch.  Rep.  167.  Lord  Thurlow 
admitted,  that  mere  inadequacy  of  price  v.-as  fcarcely  fufficient ;  but  faid,  that  •'  there  was  a  di (Terence 
"  between  that  and  evidence  arifing  fiom  inadequacy  :  If  theie  is  fuch  inadequacy  at  to  .Oiev/  that  thj 
"  perfon  did  not  under ftand  the  bargain  he  made,  or  was  fo  oppreffed  that  he  was  glad  to  make  it, 
*'  knowing  its  inadequacy,  it  will  fhew  a  command  over  him  which  may  amount  to  fraud."  And  fee 
ace.  Young  v.  Clerk,  Pr.  Ch.  538.  And  where  agreen^icnts  aie  endeavoured  to  be  fet  afide,  for  fup- 
pofed  weaknefs  of  underftanding  in  one  of  the  contr.tfting  part'es,  for  breach  of  ccntidence,  or  other 
fubltantive  reafon,  the  inequality  if  the  terms  m,y  be  a  material  ingredient  in  the  cafe,  as  evidence  of 
impofition.  3  Woov'def  453.  and  Griffin  v.  De  VcuUe,  and  ethers,  reported  in  the  Appendix.  It  is 
to  be  further  obferved,  that  where  an  agreement  appears  very  unequal,  the  Courts  will  lay  hold  of  very 
flight  circumflances  to  avoid  enforcing  the  exe.ution  of  it;  as  w.here  the  plaintiff  had  not  made  out  hij 
title  by  the  time  ftipulated.  Kenn  v.  Stukciy,  2  Br.  P.  C.  396.  a  circumftance  which  in  genera!  h2« 
not  any  weight  with  them.  Gibfon  v.  Patrerfon,  1  Atk.  12.  If  the  contraft  be  fair  in  its  creation, 
jt  fliall  not  be  affefled  by  a  fubfequent  event,  which  has  thrown  the  advantage  greatly,  or  whollv  on  one 
fide.  See  the  cafe  of  Cafs  v.  Rudtle,  2  Vern.  28c.  more  coriedily  dated  in  i  Br.  Ch.  Rep.  157. 
City  of  London  V.  Richmond,  2  Vern.  4.23.  Carter  v.  Carter,  Ca.  temp.  Talb.  Z"!.  Mortimer  v. 
Capper,  i  Br.  Ch.  Rep.  i  56.  and  the  cafe  there  referred  to  by  Ld.  Thurlow.  Adams  v.  Wears,  i  Br. 
Ch.  Rep.  567.  Jackfon  v.  Lever,  3  Br.  Ch.  Rep.  605.  where  contrafts  under  fuch  circumitances 
have  been  f|iecific3lly  decreed  :  And  fee  the  cafe  of  Nicois  v.  Gculd,  2  Vez.  422.  Henley  v.  Afton, 
2  Br.  Ch.  Rep.  17.  Baldwin  v.  Boulter,  cited  in  i  Br.  Ch.  Rep.  156.  where  the  Courts  have  refi:f?d  to 
fet  them  afide.  To  this  current  of  authorities  muft  be  oppofed  the  diftu.Ti  of  the  Mafcer  of  the  Rolls, 
in  Stent  v.  Bailis,  2  P.  Wras  220.  and  the  cafe  of  Pope  v.  Roots,  7  Br.  P.  C.  104.  in  which  cafe  aa 
eftate  was  fold  for  an  annuity,  but  the  veniior  dying  bercre  any  payment  was  made  ;  and  arrcr  the  day 
•n  which  the  firft  payment  was  to  hnve  been  made,  the  contract  was  refcinded,  thoug.h  not  impeached 
in  any  other  refpeft.  Jsmes  v.  Owen,  E.  T.  1733.  cited  in  Fonbl.  Notes  on  Tr.  Eq.  c.  2.  f.  11, 
appears  to  have  proceeded  on  a  different  ground  :  the  plaintift  had  agreed  to  prcfentthe  -iefendant  to  the 
Court  of  Aldermen,  and  to  rcfign  the  pl_ce  of  printer  to  the  city  cf  London  in  his  favour,  to  which 
place  certain  fees  and  profits  were  then  annexed,  but  which  the  Court  of  Aldermen  intimat';J  their  in- 
tention to  reduce  ;  and,  for  that  reaf,)n,  the  defendant  refufed  to  perform  his  agreement.  The  Court 
thought,  that  the  object  of  tee  agreement  being  the  then  profits,  which  were  not  purely  contingent,  and 
the  plaintiff  not  having  aftualiy  lurrendcred,  tliC  performance  of  the  agreement  ought  not  to  be  decreed. 
A  party  who  demands  a  fpecihck  execution  of  an  agreement,  muil  fhew  that  he  has  per.*"crmed  all  that 
was  to  be  done  on  his  part,  or  that  he  is  ready  to  do  fo  ;  •*  for  if  he  cither  will  not,  or  through  his  own 
•'  negligence,  cannot  perform  the  whole  on  his  fide,  he  ha'i  no  title  in  equity  to  tlie  performance  cf  the 
*•  otfer  party,  fince  fuch  performance  could  not  be  mutual."  Tr.  of  Eq.  c,  6.  f.  2.  But  it  muft  be  ob- 
ferved, that  though  a  plaintiff  has  not  performed  what  was  required  on  his  part,  within  :be  th>:e  flipulated, 
he  is  yet  in  general  entitled  to  a  fpecifick  execution,  efpecialiy  if  the  non-perJorm'nce  has  not  arife:i  by  hi» 
default.  Pcnn  V.  Ld.  Baltimore,  1  Vez.  450.  If  in  the  faie  of  an  el^iate,  it  be  flipulated  that  the  price 
fhail  be  paid,  or  the  title  be  completed  by  a  certain  day,  which  elapfes  without  either  being  done,  fliil  the 
concradl  fhali  be  enforced  ;  for  the  general  rule  is,  not  to  coniider  the  time  as  of  the  effencu  of  a^'rceraents. 
Gibfon  V.  Paterfon,  i  Atk.  12.  In  the  cafe  of  non-completion  of  the  title  by  the  day  appointed,  if 
the  vendee,  immediately  upon  tl  e  vendor's  failure  in  that  rcfpeO,  demand  a  return  of  the  depr>(it,  and 
diflinftly  letule  to  go  on  jyith  the  purchafe,  the  Court  will  not  compel  him  :  but  if  he  acquiffce  in  the 
delay,  knowing  the  rtate  of  it,  or  do  not  luiSciently  declare  his  decermination  not  to  proceed  in  the  por- 
«hafe,  he  svill  not  be  allowed  to  refift  the  performance  afterwards  upon  that  ground.  Pinckc  v.  Curteis, 
4  Br.  Ch.  Rep.  329.  and  the  cafe  of  Ambrofe  v.  Holgfon,  the.-ein  cited.  Vernon  v.  Stephens,  2  P. 
Wms  66.  However,  in  eithsr  cafe,  if  any  injury  would  accrue  to  the  other  party  from  the  failure,  or 
jf  Ujs  tircimslan»"t$  which  gccaGoasd  it  arc  liksly  to  c;eate  any  eaj'sarrairment,  or  to  pr?traft  the  fin?l 

comphtigfi 


completion  of  the  agreement  for  any  unreafonable  time,  the  Court  will  fet  It  entirely  afide.  In  the  cafe 
©f  ^lackreth  v.  Marlar,  at  the  Rolls,  Jul.  lO,  1786,  Sir  L.  Kenyon  decreed  a  contract  for  the  pur- 
chaie  of  aneft«eto  be  delivered  up,  the  purchafer  having  died  fhortly  after  the  contract,  and  a  fuii  hav- 
ing been  inilituted  for  an  account  of  afiets,  which  wai  then  depending.  The  purchaler  had  agreed  to 
<on-.vle:e  his  purchafe  on  or  before  the  30th  of  Novenriber  j  he  died  on  the  i  zth  of  January  following  } 
and  the  vendor  fiied  this  bill  in  the  beginning  of  the  year  17S5.  The  decree  was,  that  the  defendants, 
the  executors  of  the  purchafer,  fhould  deliver  up  the  contrail  to  t!ie  plaintift  the  vendor,  and  that  the 
plaintift' Ihould  retain  his  cofts  out  of  the  depofit.  2  P.  Wms  67,  Note  I.  Equity,  too,  diilinguiihes 
between  thofe  cafes,  where  the  one  party  having  performed  part  of  the  agreemei.t,  is  rendered  unable  to 
perform  the  whole  by  fume  fubfequtnt  accident;  and  yet,  notwithftanding  the  part  performance,  is 
iiijlatu  quOf  and  thole  where  after  fuch  part  performance  he  is  not  \njla!u  quo,  and  in  the  latter  holds 
him  eniitled  to  a  performance  from  the  other  party,  though  it  refufes  it  in  the  former.  To  this  dif- 
tinftlon  tnurt  be  referred  the  difference  of  decifion  in  the  cafes  of  Earl  of  Feverlham  v.  Watfon,  Rep. 
temp.  Finch.  445.  2  Freem.  35.  S.  C.  Meredith  v.  Wynn,  l-'r.  Ch.  312.  Gilb.  Ch.  242.  S.  C. 
J  Eq-  Ca.  Abr.  70.  pi.  15.  S.  C.  Gilb.  Eq.  Rep.  170.  S.  C.  If  the  plaintift"  has  taken  all  neceffary 
fteps  to  perform  his  part  of  the  agreement,  but  has  been  prevented  by  the  defendant,  his  endeavours  will 
be  conGdeied  as  equivalent  to  performance.  Biackweli  v.  Mafli,  1  Str.  535.  Hotham  v.  Eaft  Ind. 
Comp.  I  Term  Rep.  6 38.  Though  it  be  generally  faid  that  contrafts  are  entire,  and  fhall  be  performed 
in  toto,  or  not  at  all,  yet  there  are  cafes  in  which  the  Courts  will  decree  a  performance,  notwithftanding 
a  partial  failure,  as  in  the  cafe  of  marriage  agreements,  in  favour  of  a  wife  or  children,  where  there  has 
been  a  failure  by  the  father's  or  mother's  relations  in  the  part  they  had  engaged  to  perform  j  Earl  of  Fe- 
verfham  v.  Watfon,  fupra,  Perkins  v.  Lady  Thornton  cited  in  Pyke  v.  Fyke,  i  Vez.  376.  or  of  part 
becoming  illegal  by  a  fubfL-quent  ftatutc  ;  Dr.  Bettefworth  v.  Dean  and  Chapter  of  St.  Paul's,  Sel.  Ca. 
Ch.  66.  or  of  part  exceeding  the  power  of  the  contradting  party;  Pawfey  v.  Bowen,  i  Ch.  Ca.  23. 
Campbell  v.  Leach,  Ambl.  74.0.  So  in  the  cafe  of  a  fale  of  an  eftate  by  lots,  though  the  vendor  cannot 
make  a  good  title  to  all  the  lots,  yet  the  Court  will  oblige  the  purchafer  to  take  thofe  to  which  a  good 
title  can  be  made,  if  they  can  be  feparated  from  the  others  without  being  lefTened  in  value.  Poole  v» 
Shergold,  2  Br.  Ch.  Rep.  ijS.j 

z  Ch.  Ca.  As  where  by  a  marriage  agreement  the  fon's  intended  wife  was 

*^"  to  have  more  than  would  have  been  left  for  the  father  (though 

indebted),  his  wife  and  two  daughters  unpreferred,    the   Court 

would  not  decree  it ;  principally,  by  reafcn  of  the  extremity  of  it, 

but  left  the  party  to  his  remedy  at  law. 

Vcrn.  227.         So  where  A.  articled  for  the  purchafe  of  ^.'s  eftate,  pretending 

Phi"Vv      ^^  bought  it  for  one  whom  B.  was  willing  to  oblige,  and  thereby 

Duke  of       got  it  fomewhat  cheaper,  when  in  truth  he  bought  it  for  ano- 

Bucks.         ther(rt),  equity  would  not  decree  an  execution  of  this  agreement. 

[[a\  In  the  \    '»      I       1  to 

cafe  of  Lord  Irnham  v.  Child,  i  Br.  Ch.  Rep.  95.  Lord  Thurlow  is  reported  to  have  faid,  that  "  he 
*'  fhould  be  very  forry  to  lay  it  down,  that  a  man  treating  with  a  third  perfon  in  truft  for  a  fecond,  whom 
*'  he  had  refufed  to  deal  with,  could  therefore  fet  the  contra£l  afide  ;  that  no  cafe  had  gone  fo  far; 
**  that  Phillips  V.  Duke  of  Buck;  was  upon  a  difference  of  price."  But  in  the  cafe  of  Eyre  v.  Pop- 
ham,  M.  14  G.  3.  Ld.  Bathurft  held,  that  an  agreement  entered  into  under  the  circumftances  ftated 
by  Ld.  Thurlow,  was  not  that  fair  agreement  which  ought  to  be  decreed  in  fptcie  by  a  court  of 
equity.] 

Bromley  and       So  where -^.  on  a  niarriage  of  his  daughter  to  B.  covenanted 
je  ^eries.  2     ^^^^  ^^  {hould  havc  his  lands  at  his  death  cheaper  than  any  other 
perfon,  and  he  lived  twenty  years  after,  and  devifed  to  B.  looo/. 
and  to  his  daughter  B.'s  wife,  500/.  and  he  devifed  the  lands  to  his 
grandfon  ;  the  Court  refufed  to  decree  an  execution  of  the  agree- 
ment, becaufe  of  the  uncertainty  of  it ;  and  it  not  being  mutual  > 
B.  not  being  bound  to  take  it  at  any  price. 
2Vern.632.        An   agreement  for  a  purchafe  being  obtained  by  an  attorney 
,9''^^"^"'^      from   an  old  woman  of  ninety,  and  feveral  fufpicious   circum- 

Wood.  Ca.       -  .  1/-,  "^li-ii^-  1 

tern.  Taib.  Itanccs  appearmg,  the  Court  would  neither  decree  it  to  be  car- 
236.  ried  into  execution  againft  the  heir  at  law,  nor  to  be  delivered 

Savage  v.       upon  a  crofs  bill  exliibited  for  that  purpofe ;  but  left  the  parties  to 
their  remedies  at  lavi'. 

Bat 


But  as  thefe  cafes,  and  nil  others  on  this  head,  depend  fo  much  [The  Court 
upon  circumftances,  and  are  to  (land  or  fall  according  to  the  de-  "y'^""', 
grees  of  fraud  or  circumvention  attending  them,  and  proved  in  purchafer » 
the  caufe,  or  by  what  appears  unreafonable  on  the  face  of  them ;  take  a  tide 
I  fhall  only  obferve,  that  a  court  of  equity  will  much  more  eafily  jjl'dotbtful- 
be  prevailed  on  to  difmifs  a  bill  which  prays  a  fpecilick  execution  shaphnd  v.* 
of  an  unreafonable  agreement  (a),  than  fet  afide  an  agreement,  Smhh,  iBr. 
though  not  ftridly  fair  (/>),  on  a  bill  for  that  purpofe ;  for  this  ^^'  ^.^^^^^ 
deprives  the  party  of  v/hat  he  had    a  right  to  by  law ;    and  v.  UenRs, 
that  where  fuch  agreements  are  fet  afide,  it  muft  be  on  refund-  ^Br-Ch. 
ing  what  was  kucl  fide  paid,    making  allowances  for  improve-  no^wili* 

mentS,  l^C.  [c)  they  inter- 

pole  where 
a  party  has  forborne  to  infift  upon  an  agreement  for  feveral  years,  ScolefielJ  v.  Whitehead,  2  Vern. 
117.  Wingfield  v.  Wheiey,  5  Vin.  Abr.  534.  pi.  7S.  Fowell  v.  Kinkcy,  2  P.  Wms.  Orby  v. 
Trigg.  9  Mod.  2.  unlefs  the  deiay  can  be  accounted  for  by  fpeciai  circumftances  ;  Eq.  Tr.  c.  4. 
f.  27.  nor  in  cafe  of  a  written  agreement,  afterwards  oifcbar;^ea  by  parol  ;  Gomanv.  Sai'fljury,  I  Vern. 
240.  Ld.  Milton  V.  Edgwoith,  b  Br.  P.  C.  5SQ.  Legal  v.  Miller,  2  Vez.  299.  nor  in  thi  cafe  of  a 
faie  by  aurtion,  where  an  accident  has  happened  to  caft  a  damp  upon  the  fale,  though  without  blame  im- 
putable to  any  cne  ;  as  where  the  vendor's  agent,  kn  lun  tc  htjuch  to  the  company  prefent,  bid  for  the  pur- 
chafer }  Twining  V.  Morrice,  2  Br.  Lh.  Rep.  326.  nor  if  the  agreement  be  to  do  a  thing  which  would 
tend  to  extortion,  or  promote  inebriety  ;  A'ythwoid  v.  Walbank,  2  Vez.  238.  uor  if  oama^tes  be  fti- 
puiated  ;  N\  oidward  v.  Gyles,  2  Vern.  1 19.  but  a  penalty  in  general  will  not  be  allowed  to  rileafc  par- 
ties from  their  ajreements  j  it  being  ufually  defigned  merely  as  a  medium  for  fecuring  the  perform- 
ance of  the  contracft-  Parks  \.  Vv'ilfon,  10  Mod.  517.  Chilliner  v.  Chilliner,  2  Vez.  52S.  Sloman 
Y.  Walter,  i  Br.  Ch.  Rep.  418.  Howard  v.  Hopkyns,  2  Atk.  371.  nor  will  they  intsrpofe,  if  the 
agreement  be  founded  on  an  illegal  confideration,  as  that  of  iVifling  a  profecution  for  felony,  ot  for 
fraud.  3  P.  Wms  279.  Keen  v.  Scukely,  Cilb.  Eq.  Rep.  153.  Hanger  v.  Eyles,  2  Eq.  Ca.  Abr.  20. 
p.  16.  Hickes  v.  Philips,  Pr.  Cb.  575.  {a)  Seeacc.  Savage  v.  Taylor,  Ca.  lepnp.  Taib.  236.  Young 
V.  Clerk,  Pr.  Ch.  53S.  Vaughan  v.  Thomas,  i  Br.  Ch.  Rep.  556.  Davis  v.  Symonds,  Scac.  1787. 
{i>)  Solemn  conveyancjs,  releafes,  and  agreements  by  parties,  are  not  fligr.tly  to  be  blown  cS' and  fet 
afide,  fer  Ld.  Macclesfield,  Cann  v.  Cann,  i  P.  Wms  227.  Eq'iity  J:u:eiore  will  net  avoid  a  rea- 
fcttjble  and fu'ir  agrccmer.r,  though  founded  en  miibke.  Frank  v.  frank,  i  Ch.  Ca.  5*4.  Srapleton  v. 
Stapleton,  1  Atk.  ic.  or  thouth  the  party  were  intoxic.;ttd,  or  in  prifon,  at  the  time  he  entered  into  "it, 
or  fome  patern.1l  authority  were  exerted,  and  fome  benefit  accrue  10  the  father  under  it.  Cory  v.  Cory, 
I  Vez.  19.  Hinton  v.  Hinron,  i  Vez.  632.  Kinchant  v.  Kinchant,  1  Er.  Lh.  Rep.  369.  it  will  not 
dic:-ee  a  forfeiture  jfter  an  agreement,  in  which,  if  the  e  were  a  miftaks,  it  was  the  miftakeof  ail  t:,p 
parties  to  it.  PuLen  v.  Ready,  2  Atk.  592.  Maiden  v.  Merril,  2  Atk.  S.  (it)  Savage  v.  Ta)li/r, 
Ca.  temp.  '^aib.  236.     For  cafes  of  Fraud,  -vide  infra,  tit.  Fraud.  (B).J 

2.  Of  voluntary  Agreements. 

As  men  have  a  right  to  their  acquifitions,  fo  may  they  difpofe  3  Co.  81.  b. 
of  them  at  their  pleafare,   and  Vv^ithout  valuable  conf^dernrion  ;  ~^]'  ^ 
but  if  a  man  promifes  to  convey  lands,  or  to  give  goods,  without  ^^^6.  b.    2 
valuable  confideration,  or  without  delivering  pofleiTion  of  them,   Eulrtr.  225. 
this  alters  no  property,  nor  has  the  party  any  remedy  in  law  or  i^.g\;3ve"° 
equity,  it  being  nudum  pacl urn  uude  nan  oritur  aclio  {d).  borrowed 

this  maxim 
from  the  civil  law,  yet  we  do  not  sgree  wjrh  the  civilians  in  their  definition  of  what  conftitutes  a 
nudum  factum,  tiie  want  of  coiiiidcration  Hot  being  regarded  by  them.  In  their  law,  "  I'ivda  an- 
"  "ventlo  eji,  qiitg  in  rvdis  p/.iciti  tt  curmetithfih  Jiricus  JIar,  nee  certum  r.omen  hah:rs,  ncc  uliam  olugtindi 
•'  c.^uf.K  pi attr  cor.'ventlor.iin.''''  D.  I.  7.  §  I.  2.  and  4.  de  pact.  1.  27.  Vinnius,  in  his  Commentary 
on  the  Ir.ftitutes,  p.  57S.  explains  fome  of  the  terms  of  thii  deiinition.  "  Duo  junt  an-ventk^um 
*' gererj  I  urum  coram,  qua;  ittciaU  n.men  habcnt,  tx  ouo  fer,:>  e  Jur.t  fmp>!':o-'vendirio,  iocatio-conduBiOj 
*'_/:.•  if .'j:,  Tnanddtum,  depcfitum,  ommidaiLm,  f'gnus,  ecjimiks  .cr.tra^tis,  qui,  quod  certum  nomen  haoentf 
"  dkuntur  ccntraclui  n:mii;alif  et  oLligatiouem  a£ii:ncmque  prcdycunt,  r.:K  utlqui  prcptcr  r.omen.,  qw.d  fX- 
"  tritjecum  quid  tji  ^tq  :  aiciden  j  led  propter  utilitaum  ccmmercii,  cujus  indUiurt  eJi,  qu:d  etrto  ac  prj- 
"  pno  noirir.e  afpJ.'ai:!ur  ;  vel pot. us  quia  bee  con-ventiones  ob  friquentior-.m  ujum  tj/em  accipire  vim  ac 
*'  KjturatK,  qua:  ttiumfi  r.d.A  jpicialiter  di^un  Ji:,  ex  ipjo  rcmlr.e  fatii  intetligatur.  Grot.  L.  2.  dejure 
"hell,  it  pac  12.  n.  3.  yiltcium  genui  eJi  earum  cor.'uenlivrum,  qua  nomine  quidtin  propria  carent,  ]i.d 
"  jitiiat  prater  canjerjum/ubeji  cauja,  ul  hi(  eypriKit  jurijconjultui,    D.  1.  7.  §2.    Etta  quaqut  an' 

*'  vevtiones 


**  vent'iores  ohl'igationem  tt  aH'ionem  parti'nt,  Caufam  dcfin'io  datiortcm  ve!  faEJutn  ctrta  lege,  put/Ty  fi 
*'  qtt'id  tlb'i  dedi  aut  feci  ea  lege,  ut  tnc:J[i>!:  mil:  aliquid  dares  aut  faceres.'"  Sec  further  Fonbl.  Note* 
on  Eq.  Tr.  p.  326.  A  mere  agieemeiic  by  a  creditor  to  take  a  ids  fum  than  that  which  is  owing  to 
him,  is  nudum  paSlum.  Heathcote  v.  CrooklTianks,  2  Term  Rep.  24.  As  to  nudum  faEium,  fee 
Elfee  V.  Gatward,  5  Term  Rep.  143.  A  confideration  executed  will  not  fapport  a  fubfcquent  promife, 
unlets  the  aS  were  done  at  the  requeft  of  the  party  promifing.  Dy.  272.  Lampieigh  v.  Braithwaitc, 
Hob.  105.  Hayes  v.  Warren,  3  Barnard,  141.  Robertfon  v.  St.  John,  2  Br.  Ch.  Rep.  14.0.  or  unlefs 
the  party  promifing  were  under  a  moral  obligation  to  do  the  aft  himfelf,  <x  to  procure  it  to  be  done. 
Church  V.  Church,  cited  in  Hunt  v.  Wotton,  Sir  T.  Raym.  2S9'  Turner  v.  Watfon,  Bull.  Niji  Pri. 
147.  4tlied.  Trueman  V.  Fenton,  Cowp.  544.  An  agreement  to  fettie  Iwundarits,  though  nothinjf 
valuable  is  given,  implies  fufScient  confideration  extending  to  both  parties,  who  have  an  inCercft  in 
ihumiing  contcnciOft.   Penn  v.  Lord  Baltimore,  i  Vez.  444.] 

PI.308, 309.  But  if  it  be  done  by  deed  duly  executed,  under  feal,  this  is 
Cro^Ta^  *  go^  ^^  \ii^y  though  there  be  no  confideration,  or  no  delivery  of 
27c.Brovvn!.  pofleffion  J  becaufe  a  man  is  eftopped  to  deny  his  own  deed, 
III. 3 Burr,  or  affirm  any  thine  contrary  to  the  manifell  folemnity  of  con- 

1637.  2BI.      .        r,-         /    X      ■'  °  ^  ' 

Comm.446.  traamg(«). 

f  A  confideration  Is  by  our  law  neceffary,  tiiough  the  agreement  be  evidenced  by  "writittg,  unlefs  the 
writing,  as  in  the  text,  from  its  being  of  the  hii;heft  folemnity,  import  a  confideration,  or  unlefs  it  be 
negotiable  at  law,  and  the  intcrefts  of  third  perfons  be  involved  in  its  cfEcacy  ;  for  in  this  latter  cafe 
as  hctiucen  the  original  parties,  the  want  of  confideration  may  be  averred,  and  will  bar  the  plaintiff  from 
lecovering.  Pearfon  Vi  Garnett,  4  Mod.  242.  Jefferies  v.  Auftin,  1  Str.  674.  Gilb.  Lex  Praetoria, 
2S8,  289.  Fonbl.  Notes  on  Eq.  Tr.  335.  {a)  Though  the  agreement  be  uoder  feal,  yet  if  there 
lie  no  confideration,  equity  will  not  decree  fpecificaliy  5  for  as  in  fuch  cafe  nominal  damages  only  coul4 
Le  recovered  at  law,  equity,  which  follows  the  law,  will  not  give  more  fubftantial  lelief.      i  Vez.  450. 

1  Atk.  10.  Furfaker  v.  Robinfon,  I  Eq. Ca.  Abr.  123.  Pr,  Ch.  475.  S.  C.  Gilb.  Eq.  Rep.  479. 
S.  C.    Tudor  V.  Anfon,  2  Vez.  582.] 

Vern.  100.  So  in  equity,  voluntary  conveyances  are  good  againft  the  par- 
1-6  "^^Va  ^'^^^»  "^^^  cannot  be  revoked ;  nor  vi^ill  the  Court  interpofe  in 
a'Ch.  Rep.  behalf  of  oue  volunteer  againft  another;  but  if  they  afFecl  cre- 
173.  2  Ch.  ditors,  purchafers,  or  younger  childreni  the  Court  will  fet  them 
^'P-  ^^^'     afide  '        ;       b 

For  cafes  re-   3"^^' 

fpefting  creditors,  &c.  fee  tit.  Fraid. 

2  Vent.  365.  If  there  be  a  defe£^ive  conveyance,  without  an  equitable  con- 
aVern*47c  C'ieration,  a  court  of  equity  will  not  oblige  the  party  to  make  it 
1  Ch.  Rep.  good,  though  there  be  a  covenant  for  further  afl'urances ;  as  if  a 
^47-  man  makes  a  feoffment  to  a  ftranger,  without  livery,  the  feoffor, 
f  (/riQuity  ^"^  ^^^  ht'ir,  fhall  not  be  obliged  to  make  good  that  feoffment,  but 
will  not  fup-  it  {hall  be  conftrued  in  equity  to  be  an  eftate  at  will,  as  it  is  at 

p!y  the  want  J^^  /^\ 

of  a  furren-  * 

der  of  a  copyhold  in  favour  of  a  bjftard  daughter  againd  the  heir  of  her  father,  though  the  father  had 

convcnanted  to  convey  it,  and  make  fuithcr  alfuranccs  ;  for  the  daughter  is,  in  confideration  of  law, 

a  mere  ftranger,  nuUiusfUa,  and  the  conveyance  is  merely  voluntary.     Furfaker  v.  Robinfon,  I  Eq. 

Ca.  Abr.  123.] 

Abr.  Eq.24.  If  an  annuity  is  granted  by  one  to  his  houfe-keeper,  with  a 

**•  ^-  93-  bond  for  payment  of  it,  and  the  bond  is  loft,  equity  will  decree 

[(<:)  Equity  payment  of  the  annuity;  for  fcrvice  is  a  confideration,  and  po 

will  enforce  fuypis  cotitraElus  fhall  be  prefumed,  unlefs  proved  [c). 

the  payment         ■*  * 

of  a  bond  given  to  an  innocent  woman  whom  the  obligor  hath  feduced,  for  it  is  pramium  pudortSt 
Waichionefsof  Annandale  v.  Hanis,  2  P.  Wms.  432.  Eo.  Caf.  Abr.  87.  p.  6.  S.  C.  3  Br.  P.  C.  445» 
S.  C.  day  v,  Rooke,  Ca.  temp.  Talb.  153.  S.  P.  And  a  bond  of  this  kind  hath  been  holdcn  good 
at  law.  Turner  v.  Vaughan,  2  V/ilf.  339.  So  where  a  provifion  his  been  made  for  her  by  an  inef- 
feftual  conveyance,  it  will  interpofe  in  her  behalf  both  agaiiid  the  grantor  himleif  and  his  reprefenia- 
tlve.  Ord  V.  Blackctt,  cited  in  2  P.  Wms.  435.  and  Carew  v.  Safford,  ibid.  See  the  laft  cafe  in 
Arobl.  520.  by  the  name  of  Cary  v,  Stafigrd..    Nor  wiU  it  reJieve  i.%i\\\t  a  bcod  given  even  to  a  comman 

frtftitute. 


^/ojHtute,  if  there  le  no  fraad  In  the  cafe,  though  the  application  ht  made  fcy  the  reprefentatlve  of  the 
obligor.  Hill  V.  Spencer,  Ambl.  641.  a  circumftance  which  hath  been  formerly  thought  to  ftrengthea 
the  ground  for  relief.  Matthew  v.  Hanbury,  2  Vern.  187.  Aliter  where  there  is  fraud,  as  where 
the  plaintiff  claims  it  as  premium  pudiciiia,  artd  flie  is  found  to  have  been  a  proftitute  prior  to  the  time 
of  her  having  been  conneded  with  the  party  giving  it.  Clarkv.  Periam,3  Atk.  3-53.  But  bonds  of  this 
kind  entered  into  ex  turpi  cauja  are  void  :  as  where  a  woman,  kntnuing  a  man  to  be  married,  fubmits  to 
his  temptation;  Frieft  v.  Parrot,  2  Vez.  i6o.  or  where  a  woman  having  ignorantiy  married  a  man 
who  had  another  wife  alive,  upon  coming  afterwards  to  the  knowledge  of  his  fituation,  continues  to 
live  with  him.  Lady  Cox's  Ci\'s,  3  P.  Wms.  339.  So  wheic  the  condition  of  the  bond  was  that  the 
parties  fliould  live  together  in  a  ftate  of  fornication.  Walker  v.  Perkins,  Adminiftrator,  3  Burr.  I568» 
iBl.Rcp.  517.  S.  C] 

[Equity  will  not  carry  a  merely  voluntary  covenant  beyond  the  "^^^^  ^» 

letter  of  it.  /  /  >  ^  Grey,  2 

Vern.  692, 

In  decreeing  the  execution  of  agreements,  it  regards  the  in-  [{a)  This 
tent  of  the  parties,  and  does  not  confine  itfelf  to  the  flriclly  le-  fp'^'j^'H" 
gal  operation  of  the  words.     AVhere,  therefore,  marriage  articles,  \omoiyiue 
literally  taken,  would  give  the  Iiufband  or  wife  an  eftate  tail,  it  ''"■'t'  by 
decrees  a  ftrid  fettlement ;  for  otherwife  the  provifions  for  the  fi^ft'^J^'^^* 
iflue  (a),  the  objedl  of  the  fettlement,  might  be  defeated.]  there  are  ar- 

ticles cr.Iy  as 
in  Jones  v.  Laughton,  i  Eq.  Ca.  Abr.  392.  pi.  2.  Nandick  v.  Wilkes,  i  Eq.  Ca.  Abr.  393.  pi.  5. 
Cufack  V.  Cufack,  1  Br.  P.  C.  470.  Trevor  v.  Trevor,  i  P.  Wms.  622.  Dodd  v.  DoJd,  Ambl. 
274.  Robinfon  v.  Hardcallle,  2  Term  Rep.  252.  So  where  there  are  articles  before  marriage,  and 
a  fettlement  is  made  after  marriage  in  the  words  of  the  articles,  as  in  Streatfield  v.  Streatfield,  Ca. 
temp.  Talb.  176.  or  where  there  are  both  articles  and  fettlement  before  marriage,  and  the  fettlement  \% 
made  in  purfuar.ce  of  the  articles,  as  in  Honor  v.  Honor,  i  P.  Wms.  123.  Roberts  v.  Kicgfley, 
I  Vez.  238.  But  otherwife,  where  the  fettlement  made  before  marriage  is  n'jt  in  purfuance  of  the  arti- 
cles ;  for  then  the  parties  will  be  prefumed  to  have  come  to  a  new  agreement.  Legg  v.  Goldwire, 
cited  in  Ca.  temp.  Talb.  20.  Partyn  v.  Roberts,  Ambl.  515.  And  the  fame  equity  arifes  to  the  if- 
fue  female.  Burton  v.  Hallings,  Gilb.  Eq.  Rep.  113.  Weft  v.  Erifley,  2  P.  Wms.  349.  and  Hart 
T.  Middiehurft,  3  Atk.  371.  But  this  muft  be  underftood  where  the  articles  make  no  other  provifiora 
for  them.  Powell  v.  Price,  a  P.  Wms  535.  [b)  But  where  this  mifchicf  does  not  occur,  or  where 
the  intention  of  the  parties  to  create  an  eftate  of  inheritance  is  not  fufficiently  explicit,  it  feems  the  rule 
is  not  applicable.  Chambers  v.  Chambers,  Mof.  333.  Green  v.  Eakins,  2  Atk.  476.  Partyn  v. 
Roberts,  Ambl.  315.     Cordwell  v.  Mackrill,  Amb.  515.     Highway  v.  Banner,  i  Br.  Ch.  Rep.  5S4. 

In  contra£ls  proper  for  a  fpecifick  performance,  equity  confiders  Money  co- 
them  often  as  aftually  performed  (r)  from  the  time  they  are  en-  r",^"?V 
tered  into.     Money  covenanted  to  be  laid  out  in  land,  it  confi-  -,„  land,  will 
ders  as  land ;  and  land  articled  to  be  fold,  it  treats  as  money  j  and  go  to  the 
invefls  each  with  the  qualities  of  the  other.  ^^'Z'  f^^ 

^  not  the 

executor.  Chaplin  v.  Homer,  1  P.  Wms.  483.  Scudamore  v.  Scudamorc.  Pr.  Ch.  540,  Edwards  v. 
Lady  Warwick,  2  P.  Wms.  171.  Lechmere  v.  Earl  of  Carli/le.  3  P.  Wms.  221.  Settled  on  the  wife  of 
a  freeman  of  London  in  lieu  of  dower,  will  not  bar  her  of  her  cuftomary  part.  Babington  v.  Greenvrood, 
I  P.  Wms.  530.  It  will  not  be  perfonal  aflets;  Earl  of  Pembroke  v.  Bowden,  3  Ch.  Rep.  115. 
a  Vern.  52.  S.  C.  Lawrence  v,  Beverley,  2  Keb.  S41.  cited  alfo  in  i  Vern.  471.  It  fliall  be  fubjedl 
to  the  curtefy  of  the  hufband,  Sweetapple  v-  Bindon,  x  Vern.  536.  Otway  v.  Hudfon,  2  Vern. 
5S3.  Cunningham  v.  Moody,  i  Vez.  176.  but  not  to  the  dower  of  the  wife,  becaufc  (he  is  not 
dowable  of  an  equitable  eftate.  It  fliall  pafs  as  land  by  a  will,  under  fweeping  words,  if  at  the  time  of 
making  the  will  the  teftator  has  an  equitable  eftate  therein,  Davie  v.  Beardfham,  1  Ch.  Ca.  39.  Prideaux 
▼.  Gibben,  2  Ch.  Ca.  I44.  Milner  v.  Mills.  Mof.  123.  AUeyn  v.  Allcyn,  Mof.  262.  Greenhill  v. 
Greenhill,  2  Vern.  679.  Pr.  Ch.  320.  S.  C.  Shorer  v.  Shorer,  10  Mod.  39.  Lingen  v.  Sowray, 
1  P.  Wms  172.  Pr.  Ch.  400.  S,  C.  Langford  v.  Pitt,  2  P.  Wms  629.  Guidot  v.  Guidor, 
3  Atk.  254.  Potter  v.  Potter,  1  Vez.  437.  Gibfon  v.  Lord  Montfort,  i  Vez.  494.  And  it  will  not 
pafs  as  money  under  a  general  bequeft  to  a  legatee,  unlefs  defcribed  as  (o  much  money  agreed  to  be  laid 
out  in  land.  Crofs  v.  Addenbroke,  and  Fulham  v.  Jones,  cited  in  a  note  3P.  Wms.  221.  Where 
a  recovery  would  be  neceflary  to  give  a  perfon  the  abfolute  intdeftin  it,  if  land  ;  a  fine  will  not  be  fuffi- 
cient.  CoUvell  v.  Shadwell,  cited  in  :  P.  Wms.  471.  485.  Edwards  v.  Countefs  of  Warwick,  2  P. 
Wms  171.  Collet  v.  Collet,  3  Atk.  1 1.  TrafFord  y.  Bechm,  3  Atk.  447.  Carter  v.  Carter,  Ca.  temp. 
Taib.  272.  But  equity  will  not  confider  money  as  land,  unlefs  the  covenant  or  dircflion  to  lay  it  out 
in  land  be  exprefs,  Sjmons  v.  Rutter,  2  Vern.  227.  Curling  v.  May,  cited  in  %  Atk.  255.  And 
monry  thus  ciicum!tan(cJ  ihali  be  deemed  as  part  of  the  perfonal  eftate  <)i  one  who  might  have  ^ 
V»L,  I,  I  aliened 
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aliened  it,  there  being  no  other  ufebut  to  himfelf.  Chichefter  v.  BickerftafF,  i  Vem.  295.  Pulteney  V» 
Earl  of"  Darlingtoiij  i  Br.  Ch.  Rep.  236.  Wade  v.  Paget,  i  Bro.  Ch.  Rep.  368.  But  fee  Lechmere  v. 
Ear!  of  Carlifle,  3  P.  Wms.  220.  Ca.  temp.  Talb.  90.  S.  C. — Where  land  is  agreed  or  diredled  to 
be  fold,  it  feems,  the  creditors  cf  the  bargainor  may  compel  tlie  heir  to  convey  the  land.  Beft  v.  Stam- 
ford, 1  Salk.  154(c).  Therefore  the  perfonal  eftate  of  a  man,  who,  in  conlideration  of  marriage  with 
an  orphan  of  a  citizen  of  London,  had  covenanted  to  take  up  his  freedom  of  the  city,  was  divided  ac- 
cording to  the  cuftom,  though  the  co. enant  was  not  pciformed.  Frederick  v.  Frederick,  i  P.  Wms» 
710.  4  Br.  P.  C.  7.J 

3.  Of  the  Manner  in  which  they  are  to  be  performed. 

Gerrard  v.  If  an  agreement  be  to  quit  the  pofleflion  of  lands,  the  Court 

Vaux,Vern.  y^j\\\  ^q^  decree  a  conveyance  of  the  lands  themfelves  ;  but  if  the 

a're'ements  agreement  was  to  convey  the  lands,  it  is  faid  that  the  Court  would 

and  promifes  have  decreed  the  agreement,  though  the  party  was  not  apprized 

aretobeexe-    ^^,^^^  ^^^j.^  }^g  \-^^^  in  the  lands. 

cuted  at  law, 

•vide  heads  of  Aff^npfit  and  Covevant, 

Gardner  V.         If  one  is  bound  to  transfer  300/.  Enji-Lidln  (lock  before  fuch  a 

PuUen,  2  time,  which  he  neglects  to  do,  and  the  ftock  is  much  rifen,  he 

Vide  fupra  chilli  bc  obliged  to  transfer  the  flock  in  fpeciey  and  account  for 

(B)i.  all  dividends  from  the  time  that  it  ought  to  have  been  trans- 

""'"  "•  ferred. 

Vern.  2!0.        If  a  creditor  agrees  with  his  debtor  to  take  lefs  than  his  debt, 

Bur^^whel  ^^  ^^^"^  ^'  ^^  P^^^  precifely  at  fuch  a  day,  and  the  debtor  fails  of 

ther  eijjity  payment,   he  cannot  be  relieved,  for  cujus  ejl  dare^  ejus  eji  dif- 

wiu  not  re-  po'neve. 

lieve  in  fuch 

cafe,  if  the  fecurity  be  bettered,     i  Ch.  Ca.  1 10.] 

2  Vern.  134.  If  money  be  lent  on  a  mortgage,  at  5  per  cent,  and  the  mort- 
nL'*Jr!s''  S'^go^"  covenants  to  pay  6  per  cent,  if  he  make  default  for  die 
[(fl)^  As  this  fpace  of  fixty  days  after  the  time  of  payment;  if  he  makes  de- 
cafe  is  itated  fault,  the  Court  will  not  relieve,  this  being  the  agreement  of  the 

in  Lady  •       i    \  o  o 

Holies  V.       parties  (fl). 

Wyfe,  2  Vern.  289.  and  in  Shode  v.  Parker,  2  Vern.  316.  the  intereft  was  referved  at  6  /.  jier  ccr.t. 
with  an  agreement  to  accept  5/.  per  cent,  if  duly  paid  :  a  flatement  doubtlefs  correct,  as  it  reconciles 
the  cafe  to  the  other  decifions  upon  this  point,  which  at  prefent  it  claflies  with.  See  Jury  v.  Cox. 
Pr.  Ch.  i6c.     Walmfley  v.  Booth  Bernard,  Ch.  Rep.  481,     NichoUs  v.  Maynard,    3  Atk.  519. 

3  Burr.  1374,] 

Vern.  316.  If  a  leflec  for  a  long  term  of  years  covenants  to  lay  out  200/. 
Holder^!  upon  the  premifes  within  the  firfl  ten  years,  and  lays  out  but 
Eq.  Ca.Abr.  30/.  and  after  the  expiration  of  thirty  years  of  the  leafe,  the 
28.  pi.  5.  leiTor  brings  an  a6lion  of  covena7iti  and  recovers  150/.  damages, 
equity  will  neither  relieve  againft  the  damage,  nor  decree  the 
money  to  be  now  laid  out  in  the  improvements  ;  for  though  the 
damages  feem  exceflive,  yet  the  jury  were  proper  judges;  and 
to  decree  it  to  be  laid  out  now  the  leafe  is  almoft  expired,  is  not 
proper ;  for  it  is  probable  the  leflee  would  not  be  fo  careful  in 
laying  it  out  in  lalting  improvements,  as  he  would  have  been  if 
laid  out  at  fall. 


(C)Of 


s.c. 


agrcementjef/  115 

(C)  Of  Parol  Agreements,  or  fuch  as  may  be  faid 
to  be  within  the  Statute  of  Frauds  and  Perjuries, 


npHE  common    law   required  no   other  fclemnltv  in   paiTmg  Co.  Lit.  4?. 
-■■    lands  or  tenements,  but  that  of  livery  and  feifi  i,  which  be-  ^^f^', 
ing  a  tranflation  of  the  feud  ccram  paribus  curtis,  and  teftlfied  by  g  Co.137! 
them,  was  held  an  acl  of  fufficient  notoriety  to  dire£l  the  lord  of  Roil.Abr.  7, 
whom  to  demand  his  fervices,  and  ftrangers  againft  whom  to 
commence  their  actions  ;  but  now. 

By  the  29  Car.  2.  c.  '^.fecl.  i.  it  is  enabled,  "  That  all  Icafes, 
*'  eftates,  interefts  of  freehold,  or  terms  of  years,  or  any  un- 
**  certain  intereft  of,  in,  or  out  of  any  mefluages,  manors,  lands, 
**  tenements  or  hereditaments,  made  or  created  by  livery  and 
*'  feifin  only,  or  by  parol,  and  not  put  in  writing,  and  figned  by 
**  the  parties  fo  making  or  creating  the  fame,  or  their  agents 
**  thereunto  lawfully  authorized  by  writing,  fhall  have  the  force 
**  and  effe6l  of  leafes  or  eftates  at  will  only,  and  fhall  not,  either 
"  in  law  or  equity,  be  deemed  or  taken  to  have  any  other  or 
**  greater  force  or  efFeft  5  any  confideration  for  making  any  fuch 
**  parol  leafes  or  eftates,  or  any  former  ufage  to  the  contrary . 
'*  notwithftanding. 

<*  Except  leafes  not  exceeding  the  term  of  three  years  from  the  s.  2, 
"  making  thereof,  whereupon  the  rent  referved  to  the  landlord, 
"  during  fuch  term,  (hall  amount  unto  two  third  parts,  at  the 
"  leaft,  of  the  full  improved  value  of  the  thing  demifed." 

Alfo  it  is  enacted,  *'  That  no  leafes,  eftates  or  intereft,  either  S.  3. 
**  of  freehold  or  terms  of  years,  or  any  uncertain  intereft,  not 
"  being  copyhold  or  cuftomary  intereft  of,  in,  to  or  out  of  any 
"  melTuages,  manors,  lands,  tenements  or  hereditaments,  fhall 
**  be  afTigned,  granted  or  furrendered,  unlefs  it  be  by  deed  or 
"  note  in  writing,  figned  by  the  party  fo  afTigning,  granting  or 
**  furrendering  the  fame,  or  their  agents  thereunto  lawfully  au- 
**  thorized  by  writing,  or  by  aft  or  operation  of  law." 

And  it  is  further  enafted,  "  That  no  action  fhall  be  brought  S.  4. 
**  whereby  to  charge  any  executor  or  adminiftrator,  upon  any 
*'  fpecial  promife  to  anfwer  damages  out  of  his  own  eftate,  or 
**  whereby  to  charge  the  defendant  upon  any  fpecial  promife  to 
**  anfwer  for  the  debt,  default  or  mifcarriages  of  another  perfon; 
*'  or  to  charge  any  perfon  upon  any  agreement  made  upon  con- 
•*  fideration  of  marriage,  or  upon  any  contract  or  fale  of  lands, 
"  tenements  or  hereditaments,  or  any  intereft  in  or  concerning 
•*  them  •,  or  upon  any  agreement  that  is  not  to  be  performed 
*'  within  the  fpace  of  one  year  from  the  making  thereof,  unlefs 
**  the  agreement  upon  which  fuch  atlion  fhall  be  brought,  or 
**  fome  tnemorandi{m  or  note  thereof,  fhall  be  in  writing,  figned 
**  by  the  party  to  be  charged  therewith,  or  fome  other  perfon  by 
•*  him  thereunto  lawfully  authorized."  S.  7.  it  is  enacted,  "  That 
*'  all  declarations  or  creations  of  trufts,  or  confidences  of  any 
**  lauds,    tenements   or  hereditaments,    fhall  be  manifefted   and 

I  2,  "  proved 
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*'  proved  by  Tome  writing  figned  by  the  party  who  is  by  law  en- 
"  abled  to  declare  fuch  truft,"  or  by  his  lall  will  in  writing,  elfe 
[{a)  By  4    they  {hall  be  utterly  void  and  of  no  effed  (a). 

Ann.  c.  i6.  ■'  '  ^    ' 

f.  15.  it  ii  declared,  that  declarations  of  ufes,  trufts,  &c.  of  fines  or  recoveries  fliall  be  valid  and  effeSual, 

tlijugii  the  deed  ot  uies  be  made  after  the  levying  or  fuft'ering  of  fuch  fine  or  recaveries.] 

S.  S.  *'  Pi'ovlded  that  where  any  conveyance  fhall  be  made  of  any 

*«  lands  or  tenements,  by  which  a  truft  or  confidence  (hall  or 
"  may  arlfe,  or  refult  by  the  implication  or  conftru6tion  of  law, 
*'  or  be  transferred  or  extingulflied  by  an  a£l  or  operation  of 
*'  law,  then,  and  in  every  fuch  cafe,  fuch  truft  or  confidence 
•'  fliall  be  of  the  like  force  and  efFe£l  as  the  fame  would  have 
"  been  if  this  ftatute  had  not  been  made.'* 

♦'  Se6t.  17.  it  is  enadled.  That  no  contrail  for  the  fale  of  any 
**  goods,  wares  and  merchandizes  for  the  price  of  ten  pounds 
"Jler/i/tgi  or  upwards,  (hall  be  allowed  to  be  good,  except  the 
*'  buyer  fliall  accept  part  of  the  goods  fo  fold,  and  adlually  re» 
*'  celve  the  fame,  or  give  fomething  in  earneft  to  bind  the  bar- 
"  gain,  or  In  part  of  payment ;  or  that  fome  note  or  memoran- 
*'  dum  in  writing  of  the  faid  bargain  be  made  and  figned  by  the 
*'  parties  to  be  charged,  or  their  agents  thereunto  lawfully  authc- 
«'  rized.'' 

In  the  conftru^llon  of  this  ftatute,  the  following  points  havd 
been  refolved  : 
Attorney  [That  a  judicial  fale  of  an  eftate  under  a  decree  of  the  court 

Da"^7v«    of  Chancery  is  not  within  the  ftatute.     Thus  J.  being  likely 
11 S.*  to  die,  made  a  conveyance  of  a  real  eftate  in  favour  of  a  cha- 

rity, and  then  made  a  will,  by  which  he  gave  3000/.  (the  exa£l 
value  of  that  land,)  and  alfo  250/.  to  the  fame  charity,  and  gave 
the  eftate  to  D.  (wife  oi  B.)  and  C,  A  bill  was  brought  for  an 
account,  and  for  the  direction  of  the  Court  for  a  fettlement  o£ 
the  eftate  under  the  will ;  and  a  decree  was  had  thereupon,  and 
the  mafter  was  thereby  direcled  to  receive  a  fcheme  for  carrying 
the  conveyance  into  execution ;  the  foundation  of  part  of  which 
was  to  coiifider.  In  what  way  the  money  fliould  be  laid  out,  and 
a  perpetual  fund  created  for  the  maintenance  of  the  charity. 
The  mafter  reported  a  fcheme  for  laying  out  the  money  In  the 
purchafe  of  lands ;  and  the  cafe  being  fet  down  to  be  heard  era 
tlie  matter  referved,  the  Court  made  a  decretal  order  confirming 
the  inafter's  report,  and  ordering  that  the  fcheme  fliould  be  ap- 
proved of,  and  the  other  matters  therein  carried  Into  execution. 
Thefe  diretlions  were  all  acquiefced  under  by  B.  and  D.  whoi 
furvived  him.  After  her  (l^.'s)  death,  an  Information  was 
brought  on  behalf  of  the  charity,  together  with  the  admlnU 
ftratrix  of  £).  to  have  this  purchafe  carried  Into  execution  by  the 
aid  of  the  Court  againft  the  devifee  of  the  heir  at  law  of  D.  and 
the  infant  fon  of  C.  the  co-devifee  with  D.  And  It  being  objefted 
that  there  was  no  agreement  figned  purfuant  to  the  ftatute  of 
Frauds,  one  queftion  was,  whether  the  tranfailions  which  pafled 
in  the  life -times  of  D.  and  C.  amounted  to  a  binding  agreement 
©n  them  for  the  fale  of  the  lands  ?     And  Lord  Hardivicks  held, 

that 


that  here  was  fuch  an  agreement  as  the  Court  ought  to  execute 
notwithftanding  the  flatute ;  this  being  a  judicial  fale  of  the  el- 
tate.  And  upon  the  fame  principle  it  is  holden  that  purchafers  ibid.  221. 
before  the  mailers  are  out  of  the  ftatute,  and  the  Court  will  in 
fuch  cafes  carry  into  execution  againft  the  reprcfentutive,  a  pur- 
chafe  by  a  bidder  before  the  niafter,  without  the  bidder's  fubfcrib- 
ing,  after  confirmation  of  the  mailer's  report  that  he  was  the 
bell  bidder;  the  judgment  of  the  Court  taking  it  out  of  tlie  fta-  Ibid. 
tute.  So  if  the  authority  of  an  agent  who  fubfcribed  for  a  bid- 
der before  the  Mailer  cannot  be  proved,  yet  if  the  Mailer's  re- 
port can  be  confirmed,  the  Court  will  carry  it  into  execution, 
unlefs  there  be  fome  fraud. 

And  Lord  Thurloix)  was  of  opinion,  where  the  attornles,  con-  Cox  v. 
cenied  in  a  fuit  by  a  firll  mortgagee  for  a  foreclorure,  agreed,  !'f '*;' f  ^^' 
with  refped  to  the  final  decree,  that  the  ellate  fiiould  be  fold,  3^4.  '^' 
the  firfl  mortgagee  paid  principal  and  intercll,  and  the  remain- 
der paid  to  the  fecond  mortgagee,  but  that  the  former  fliould  in 
the  mean  time  take  a  decree ;  that  if  the  firll  mortgagee  made  an 
improper  ufe  of  the  decree,  this  agreement,   though  by  parol, 
might  be  read,  on  an  application  to  open  the  foreclofure,  as  an 
agreement  relative  to  a  decree  ;  the  attornies  being  competent  to 
make  agreements  relative  to  the  orders  of  the  Court.     And  upon 
that  ground  he  admitted  the  evidence  of  it  de  bene  ejje,  though  it 
had  been  reje£led  at  the  Rolls,  becaufe  it  was  not  in  writing, 
and  therefore  void  under  the  ftatute.] 

If  there  be  a  parol  agreement  for  the  purchafe  of  lands,  and  ^br  Eq.  19. 
a  bill  brought  for  a  fpecifick  execution  thereof,  and  the  fub-  j^'  ]"  ^''''* 
fiance  of  the  agreement  is  fet  forth  in  the  bill,  and  confefled  by  s.c.  Giib.* 
the  defendant's  anfwer,  the  Court  will  decree  a  fpecifick  execu-  ch.  237. 
tion,  becaufe  there  is  no  danger  of  perjury,  which  was  the  prin-  f^^\  *,'"' 
cipal  thing  the  ftatute  intended  to  prevent.  s.  c, 

Symnndfon 
V.  Tweed,  Pr.  Ch.  374.  Lacon  v.  Martins,  3  Atk.  3.  Attorney  General  v.  Day,  i  Vez.  22.1 .  S.  P. 
Gunter  v.  Halfey,  Ambl.  586.  Potter  v.  Potter,  i  Vcz.  441.  [See  Eyre  v.  Ivifon,  Scat.  i'r.  17S5. 
cited  a  Br.  Ch.  Re;j.  563.  Stewart  v.  Careiefs,  Scac.  Apr.  17S5.  cited  ibid.  564.  and  Pvond?au  v. 
Wyatt,  2  H.  Bl.  Rep.  68.  If  the  party  himfelf  die,  his  heir  will,  it  Icems,  be  bound  on  a  biti  of  re- 
vivor. Per  Lord  Hardwicke,  i  Vez.  azi.  And,  upon  this  principle,  equity  will  decree  an  agre^^inenton 
evidence  of  its  having  been  confeJed  by  a  party  to  it,  although  it  be  denied  by  his  anlwer.  Aa  whcra 
an  agreement  was  proved  by  one  witnefs  only,  and  pofitively  denied  by  the  defendant's  anfwer  5  but 
there  was  proof  in  the  caufe  that  the  defendant  iiad  confeflld  the  agreement  :  tlic  Mafter  of  the  Rolls 
oftcred  to  dircd  an  ifl'ue  to  try  the  n^rcemcnt  if  the  defendant  defired  it;  but  he  declined  th.it,  iin!i:ls 
his  Honour  would  make  an  order  that  his  anfwer  iliould  be  read  at  the  trial,  which  his  t-Ionour  nnuffj, 
there  bein^  circumftances  to  corroborate  the  evidence  of  the  (ingle  witnei's,  and  decreed  the  a^'reement  to 
be  carried  into  execution.  Only  v.  Walker,  3  Atk.  407.  Where  the  two  defendants  in  afui:  con- 
feflfed  an  agreement  in  their  anfwer,  but  different  from  that  ft.ited  in  ti.?  bill,  and  an  agresmei.t  dif- 
ferent from  cither  was  proved  by  the  teftimony  of  only  a  fingle  \vitn::fs.  Lord  Lougliborough  C.  dccrei:d 
a  performance  purfuant  to  the  terms  of  the  agreement  confcllisd  by  the  antwer.  Mortimer  v.' Orchard, 
Z  Vez.  jun.  243.  In  what  manner,  and  in  what  cafes  the  ftatute  may  be  pleaded  to  a  bill  foi  the  per- 
formance of  a  parol  agreement,  vidcm  Whitbread  v.  Brockhurit,  i  Br.  »-'Ii.  Rep.  404.  Whicehurclx 
V.  Bevis,  2  Br.  Ch.  Rep.  559.  and  the  cafes  theic  mentioned.  Sec  alfo  Mitf.  Eq.  Tr.  212.  Taylor  v. 
Beach,  i  Vez.  297.] 

If  a  parol  agreement  is  agreed  to  be  reduced  into  writing,  and  Abr.Eq.19. 

In  part  executed,  but  the  reducing  it  into  writing  is  prevented  P'-4-  if  • 

by  fraud,  it  may  be  decreed  in  equity ;  as  if  upon  a  marriage-  ^^^^'^  q 

treaty  inftru<llions  are  given  by  the  huiband  to  draw  a  fetrlcment,  Prcc.  Ch. 

and  by  him  privately  countermanded,  and  afterwards  he  draws  in  S^"*  S..  C. 

1  i  3  tlie 


ii8  9grcemcnti2(* 

stra.  236.     the  woman  by  perfuafions  and  afiurances  of  fuch  fettlement  to 
HiScT!'^'  marry  him  («). 
244.  S.  C.  sBr.  Ch.Rep.  565. 

Abr.Eq.  io.  So  where  a  parol  agreement  was  concerning  the  lending  of 
P-  5-  money  on  a  mortgage,  and  the  conveyance  propofed  was  an  ab- 

269.  231.  folute  deed  from  the  mortgagor,  and  a  deed  of  defeafance  from 
Skin.  143.  the  mortgagee,  and  after  the  mortgagee  had  got  the  deed  of  con- 
3  ^.''^•■'f'9-  veyance,    he  refufed  to  execute  the  defeafance,    yet  it  was  de- 

•3  W  ooddci*  .  .  . 

^,n.  creed  againft  him  on  the  point  of  fraud. 

[Where  a  man,  in  confidence  of  a  paioi  promife,  has  omitted  making  that  provifion  for  others  which 
he  intended,  fuch  prcmife  has  been  enforced  in  equity  on  the  ground  of  fraud.  Deveniih  v.  Baines,  Pr. 
Ch.  3.  2  Eq.  Ca.  Abr.  43.  S.  C.  Sellock  v.  Harris,  Vin.  Abr.  tit.  Cor.trja  zndjgreepient,  (H).  p.  31. 
R.ech  V.  Kennigate,  Anibl.  67.     Harris  v.  Ko;\vci],  Glib.  Eq.  Rep.  11.] 

Abr.Eq.  2c.       So  where  the  defendant  on  a  treaty  of  marriage  for  his  daugh- 

2Vein.373.  tgj.  with  the  plaintiff,  figned  a  writing  comprizing  the  terms  of 

no  m*entk)n  ^^^^  agreement,    and  afterwards    defigning   to    elude    the   force 

nadeof  the  thereof,  and  get  loofe  from  his  agreement,  ordered  his  daughter 

iraud,  only  j-q  p^j-  qj^  ^  good  humour  aud  get   the   plaintiff  to   deliver  up 

thereon-^'  ^'^'^^  writing,  and  then  marry  him,  which  {he  accordingly  did, 

I'er.ted  to  and  the  defenda/.c  flood  by  at  a  corner  of  the  flrect  to  fee  them 

the  match.  gQ  T^y  jq  \)q  married  j  and  the  plaintiff  was  relieved  on  the  point 

of  fraud. 
sVern.  322.  On  a  bill  exhibited  for  a  marriage  portion,  the  chief  evidence 
Fre^m.291.  ^^  fupport  it  was  a  letter  proved  to  have  been  written  by  the  fa- 
Wherealet-  thcr's  direftion,  where  it  was  faid  he  u-ould  give  1500/.  por- 
ter from  the  tion  with  his  daughter,  and  that  he  was  afterwards  privy  to  the 
jnifina' a '^°"  ri'i^^"i^?;e>  aiid  confented  to  it,  and  the  portion  was  decreed  the 

portion,  and    hulband. 
a  marriage 

had  in  parfuance  thereof,  has  been  held  fufficient,  viJe  2  Vent.  361.  2  Vern.  200.  2  Ch.  Rep. 
157.  Preced.  in  Chan.  561.  Where  an  uncle  in  his  letter  promifed  his  niece  1000/.  portion  ;  but 
in  the  fame  letter  difluadcd  her  from  marrying  the  perfon ;  Lord  Chancellor  would  not  decree  the 
payment,  but  left  the  party  to  his  action  at  law.  2  Vern.  202.  [A  letter  from  a  father  to  his 
daughter  that  he  will  givd  her  30C0/.  not  fliewn  to  the  hufband,  who  afterwards  accepts  of  2000/. 
under  a  will,  is  no  foundation  for  a  decree.  See  a  different  flate  of  this  cafe  in  9  Mod.  3.  2  P. 
"VVms.  65.  Nor  is  a  letter  promifing  a  portion,  but  not  reducing  it  to  any  certainty.  Hall  v.  But- 
ler, Eq.  Ca.  Abr.  p.  7.  Gilb.  Lex  Praetor,  243.  For  a  letter  cannot  bs  fet  up  as  an  agreement  unlefs 
the  terms  of  the  contrail  are  dlftindly  fet  forth  therein.  Seagood  v.  Neale,  I  Str.  426.  Pr.  Ch.  560, 
Clerk  V.  Wright,  I  Atk.  f3.  But  a  letter  (though  not  figned)  referring  to,  and  promifing  to  perform 
an  agreement  in  which  the  terms  are  fet  forth,  is  fufficient.  Tawney  v.  Crowther,  3  Br.  Ch.  Rep.  318. 
.^  Whether  a  court  of  equity  will  decree  an  agreement  entered  into  by  letter,  if  a  deed  appear  to  have 
been  afterwards  framed,  (but  not  executed,)  varying  the  terms  exprefled  in  the  letter  }  Cookes  v. 
Mafcal,  2  Vern.  35.  Or  if  the  terms  he  varied  by  parol  .?  Jordan  v.  Sawkins,  3  Br.  Ch.  Rep.  388. 
See  2  Ch.  Ca.  180.  Fitzgib.  213.  2  Salk.  444.  That  an  agreement  in  writing  may  be  difcharged  by 
parol,  fee  i  Vern.  240.  2  Vez.  376.  A  bond  given  by  a  woman  to  her  intended  hufband,  conditioned  to 
fettle  an  cftate  upon  him  in  fee,  is  good  evidence  of  the  agreement  fo  fpecified  in  the  condition  on  a  bill  in 
equity  to  carry  it  into  execution,  though  it  be  void  at  law.  Cannel  v.  Buckle,  2  P.  Wms.  242.  It 
is  a  fufficient  (Igning,  if  a  perf.»n,  knoiulng  the  contents,  fubfcriba  a  deed  as  a  witncfs  only.  Welford  v. 
Beazsly,  3  Atk.  503.  i  Vez.  6.  i  Wilf.  118.  As  to  the  fignatuie,  in  order  to  comply  with  the  re- 
quifitions  of  the  ftatute,  it  muft  have  the  effeft  of  giving  authenticity  to  the  whole  inftrument;  and 
where  it  has  that  effeft,  it  is  immaterial  in  what  part  of  the  inftrument  it  is  found  :  but  where  a  party 
had  given  written  inftrudtions  to  his  agent  for  a  leafe,  and  had  inferted  his  name  in  thofc  inftruftions 
as  applicable  only  to  a  particular  purpofe,  the  Court  of  Exchequer  held  that  this  did  not  amount  to  a 
fufficient  authentication.  Sto.kes  v.  Martin,  1  P.  Wms.  771.  note  i.  It  was  formerly  thought  ^e- 
cefidry  that  both  parties  Hiould  fign  ;  but  in  the  cafe  of  Cotton  v.  Lee,  before  the  Lords  Commiflioners, 
1770,  it  was  determined  to  be  fufficient,  if  the  party  charged  has  fis^ned.  Cited  in  a  Br.  Cb.  Rep.  564. 
An  agreement  figned  by  one  party  may,  in  fome  cafes,  be  conclufive  againft  both.  Owen  v.  Davies, 
1  Vez.  82.  But,  though  the  contract  itfelf  muft  be  in  writing,  an  authority  to  buy,  or  treat  as  agent 
for  another,  may  be  good  without  writing.  Vin.  Abr.  tit.  Contrail  ani  Agreement)  (H),  p.  45. 
Weddcrburne  Vi  Carr,  in  the  Exchequer,  T.  T.  1775.    3  Wooddef,  427. j 

But 


But  where  on  a  marriage-treaty  the  lady's  fatlier  propofed  to  Abr.Eq.  ix. 
give  4500/.  portion,  and  the  hufband  was  to  fettle  4  or  500/.  ^awdes  and 
per  ann.  for  a  jointure  ;  the  father  and  intended  huihand  went  to  rpr.  ch.' 
Mr.  MinJIjul's  chambers,  who  hearing  the  propofals  on  both  fides  402.  s.c. 
took  down  minutes  or  heads  thereof  in  writing,  and  the  fame  ?f^  \°'\  -, 
day  gave  them  to  his  clerk  to  draw  a  fettlement  according  to  the  obierva'ticns' 
terms  of  the  agreement ;  the  next  day  the  father  fell  fick  fud-  "pon  this 
denly,  and  died  in  two  hours  after,  and  the  next  morning  the  '^'^^l'  ^  ^^^* 
marriage  was  confummated ;  and  on  a  bill  brought  to  have  a  fpe-  (^j'Anote 
cifick  performance  of  the  agreement,  my  Lord  Chancellor  decreed  ^g^sJ  a"d 
it  to  be  within  the  ftatute  of  frauds,  and  faid  he  knew  no  cafe  f  ^o"  "^7  ^ 

11-11  1    •        r      r  hUiband  to 

where  an  agreement,  though  written  by  the  party  himfelf,  fliould  his  wifepre- 
bind,  if  not  figned  or  in  part  executed  by  him  [a)\  and  that  thofe  vloufly  to 
preparatory  heads  might  have  received  feveral  alterations  or  addi-  \ll^^^  "^^^^^ 
tions,  or  the  agreement  might  have  entirely  broke  off  upon  fome  mifing  to 
further  enquiry  of  the  party's  circumftances  ;    and  this  decree  '"'^f^'^'y  a 
was   thought  very  juft   by  the   Bar,    who   all  agreed  with  my  Jhefeuie^ 
Lord  Chancellor,  that  if  the  marriage  had  been  on  the  foot  of  ment,  ire 
this  writing,  and  the  father  had  been  privy  and  confenting  to  it,  cpnfidera* 
that  he  fliouId  afterwards  have  been  obliged  to  execute  his  part  ^^kh  (he 

thereof.  was  induced 

to  execute 
it,  was  holden  to  be  parf  of  the  fettlement,  and  binding  on  the  hufband  and  his  aflignees.     Tyrrell  v. 
Hope,  2  Atlc.  553.] 

On  the  marriage  of  the  plaintiff  with  the  defendant's  daughter,  25)30.1724. 
the  defendant  promifed  to  give  her  450/.  portion,  and  accordingly  ^"  p'^^  ^"'* 
paid  the  plaintiff  200/,  in  part,  but  took  a  bond  from  him  for  adjudged be- 
it  till  a  fuitable  fettlement  fhould  be  made,  and  the  defendant  t^een  San- 
himfelf  gave   particular    directions    concerning   the   fettlement,  g^'^'^'* 
which  was  drawn  accordingly  and  engroffed  ;  but  before  it  was 
executed  the  plaintiff's  wife  died,  and  the  bill  was  brought  to 
have  the  200/.  bond  delivered  up,  and  the  remaining  250/.  paid  ; 
the  defendant  pleaded  the  ilatute  of  frauds  and  perjuries^    the 
agreement  not  being  reduced  into  writing  and  figned  by  the  par- 
ties ;  and  by  way  of  anfwer  denied  that  the  200/.  was  paid  in 
part  of  the  portion,  but  faid  it  was  lent  the  plaintiff,  and  the 
bond  given  for  it ;  and  the  plea  was  allowed  ;  for  if  the  marriage 
ihould  be  looked  upon  as  an  execution  of  the  agreement  on  the 
one  fide,  fo  as  to  take  it  out  of  the  ftatute,  it  would  entirely  evade 
it ;    for  all  promifes  of  this  kind  fuppofe  a  marriage  either  al- 
ready had  or  to  be  had. 

[The  plaintiff  agreed  with  the  defendant  to  fell  him  a  houfe  for  Hawkins  y. 
640/.  and  by  confent  of  both  parties  an  attorney  was  employed  p^JJ'^'j  ^ 
to  make  a  draft  of  the  conveyance  ;  which  the  attorney  accord-  770. 
ingly  prepared  and  fent  to  the  defendant,  who  made  feveral  al- 
terations therein  with  his  own  hand,  and  delivered  it  back  to  the 
attorney  to  be  engroffed  ;  upon  which  a  time  was  appointed  for 
the  plaintiff  and  defendant  to  meet  at  a  tavern  to  execute  the 
writings,  and  for  the  latter  to  pay  the  money.     The  plaintiff  and 
his  attorney  came  to  the  tavern,  where  the  plaintiff  executed  the 
\^ritin2s,  and  having  gotten  the  conveyance  regiftered,  (the  houfe 

I  4  being 


being  in  Middlefexy)    brought  his  bill  againfl:  the  defendant  to 
compel  him  to  pay  the  purchafe-money.     The  defendant  pleaded 
the  ftatute  oi  frauds ;  and  it  was  holden  he  was  not  bound,  he 
not  having  figned  the  agreement. 
Whsley  V.         A.  agreed  by  parol  with  B.  for  the  purchafe  of  lands.     B.  de- 
^^l^^^^p  c   ^i^'^'^^^  "^  rent-roll  wliich  was  dated  and  altered  in  his  own  hand- 
^,'    '    '  writing,  and  fliewed  by  the  title  of  it  that  an  agreement  had 
been  made  between  them  for  the  fale  of  the  eftate  at  2t   years 
purchafe.     An  abilraft  of  the  title  was  alfo  delivered  to  A.  toge- 
ther with  the  deeds,  in  order  to  be  compared  with  the  rent-roll. 
B.  like  wife  wrote  letters  to  feveral  of  his  creditors,    informing 
them  that  he  had  contratled  with  A.  for  the  fale  of  his  eftate  at 
11  years  purchafe,  and  fent  the  tenants  to  treat  with-<^.  for  the 
renewal  of  their  leafes.     Notwithftanding  all  thefe  circumftances, 
upon  A.h  filing  a  bill  for  a  fpecifick  performance,  the  plea  of  the 
ftatute  oi  frauds  was  allowed  by  the  Houfe  of  Lords  both  as  to 
the  difcovery  and  relief, 
a  Br.  Ch.  If  there  be  general  inftruclions  for  an  agreement  confifting  of 

llep.  569.  material  circumftances,  to  be  hereafter  extended  more  at  large 
and  to  be  put  into  the  form  of  an  inftrument  with  a  view  to  be 
figned  by  the  parties,  and  no  fraud,  but  the  party  takes  advan- 
tage of  the  locus  panitentuty  he  (hall  not  be  compelled  to  perform 
fuch  an  ai:;reemeut  as  that,  when  he  infifts  upon  the  ftatute  of 
frauds.     Per  Lord  Thurloiu.] 

There  are  feveral  cafes  in  which  it  has  been  holden,  that  a  pa- 
rol agreement  in  part  executed  fhall  be  performed  in  the  whole ; 
but  as  thofe  cafes  are  not  exactly  ftated  or  well  reported,  it  will 
be  fufficient  to  mention  what  feems  to  be  the  fenfe  of  them,  and 
I>eek  V.        what  with  any  juftnefs  can  be  collected  from  them.    If  an  agree- 
Morricc,       mcnt  be  made  concerning  lands,  though  not  in  writing,  and  the 
it'     A^fop  P'^^^y  ^y  whom  it  was  made  receive  all  or  part  of  the  money, 
V.  Patten,      equity  will  compel  a  fpecifick  performance  of  the  whole  agree- 
l^"W^'  r^^iit »  becaufe  this  is  out  of  the  ftatute,  which  defigned  to  de- 
feat fuch  agreements  only,  no  part  whereof  was  carried  into  exe- 
cution, and  fet  up  merely  by  parol ;  for  that  was  the  occafion  of 
the  ftatute,  that  perfons  ufed  to  fwear  verbal  agreements  upon 
others,  and  by  fuch  falfe  oaths  charge  the  parties  in  equity  to  per- 
form fuch  agreements,  though  they  had  never  been  made ;  and 
therefore  the  mere  parol  proof  of  fuch  agreements  concerning 
lands  cannot  be  admitted  in  a  court  of  equity  :  but  wliere  the 
Comefeaa,    price  is  piiid,  there  it  doth  not  ftand  upon  the  parol  proof  of  the 
Eunb.  94.     agreement  only,  but  upon  the  execution  of  part  of  the  agreement, 
c  k  "^an^*     which  is  evidence  that  the  agreement  was  really  made;  and  there- 
Bunb.  65.     fore  there  is  the  fame  reafon  that  the  plaintiff  in  equity  fhould 
l{a)  In  La-  have  the  land  for  his  (a)  money,  as  it  is  that  he  fhould  deliver  the 
con  V.  Mer-  gQQ^g  where  he  hath  received  the  money ;  but  the  doubt  in  thefe 
4.  'Lord   *  cafes  is,    what  ftiall  be  a  proof  of  the  receipt  of  the  money. 
Hardwkke    Thus  far  it  feems  certain,  that  if  the  defendant  in  his  anfwer  con- 
^a"''  enth  d  ^^^^  ^^^^  receipt  of  the  money  for  that  purpofe  in  the  bill,  or  if 
aKvayo  been    he  deny  the  receipt,  and  it  be  proved  upon  him  by  writing,  as 
haliien  a       by  letter  under  his  hand,  or  other  written  evidence,  he  fnall  be 

obliged 


Cilb.  H.  c 
»39 
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obliged  fpeclfically  to  perform  the  whole  agreement,  becaiife  he  part  per- 
hatli  carried  part  into  execution  :  but  if  the  defendant  confefs  the  '^'■'".^•'^=' 
receipt  of  the  money,  but  fay  that  he  borrowed  it  from  the  pLiin-  tint  it  "^ 
tifF,  and  that  he  had  it  not  in  execution  of  that  agreement,  ;« not  f-* 
there  he  turns  the  proof  of  the  agreement  upon  the  plaintiff,  and  '=1^^^':="'= 
tlien  the  plaintiff  muft  prove  the  receipt  of  the  money  by  the  de-  Scigood'c 
fendant,  for  die  purpofe  in  the  bill,  by  feme  (a)  written  agree-  *•  Meai^, 

^^^'''  Ldrer* 

gall  V.  Rofs,  1  Eq.  Ca.  Abr.  46.  pi.  12.  Simmon?  v.  Cornelius,  i  Ch.  Rep.  12S.  But  fee  Voil  v. 
Smith,  3  Ch.  Rep.  16.  Anon.  2  Freem.  128.  Ads  done  in  part  perJbrmancL-,  rauft  be  fuch  as  could 
be  done  with  no  oiher  view  or  deiign  than  to  perform  the  agreement,  and  not  fuch  as  are  mewly  intro- 
<iu6tory  or  ancillary  to  it :  they  mult  be  fuch,  too,  as  would  be  a  prejudice  to  the  party  who  ha's  done 
them,  if  the  agreement  (hould  afterwards  be  vacated  j  and  where  no  fraud  is  alleged,  it  fecnis,  that  the 
terms  of  the  agreement  mu ft  be  certainly  proved.  Gunter  v.  Halfsy,  Ambl.  5S6.  Whitbread  v.  Brock- 
hurft,  I  Br.  Ch.  Rep.  41a.  The  giving  of  pofTciTion  is  to  be  confidered  as  an  acl  of  part  perform- 
ance. Butcher  V.  Stepcley,  i  Vera.  565.  Pyke  v.  V/iUiams,  2Vern.  4:5.  Lockey  v.  Lockey,  I'r. 
Ch.  519.  Laconv.  Mertins,  3  Atk.  4.  Floyd  v.  Buckiand,  2  Freem.  26S,  Stewart  v.  Denton,  fdnbl. 
Notes  on  Eq.  Tr.  38.  but  pofTeflion  wrongfully  obtained,  or  from  perfons  not  competent  to  give  ic,  of 
however  long  continuance,  wili  not  avail.  Hole  v.  White,  cited  in  1  Br.  Ch.  Rep  409.  Ireland  v. 
Rittle,  I  Atk.  541.  The  giving  diredions  for  conveyances,  and  going  to  view  the  eftate,  arc  not  con- 
fidered  as  ads  of  part  performance.  Clerk  v.  Wright,  I  Atk.  i2.  Whaiey  v.  Bagena',  6  Br.  P.  C.  a.<y. 
Hole  v.  White,  fupra.  Nor  will  defirting  from  a  pvirchjfe  of  lands  in  favour  of  another,  upon  ccrtaia 
terms,  take  an  agreement  in  favour  of  the  party  dcfifting,  as  to  part  of  the  lands,  out  of  the  ft?.:ute. 
Lames  v.  Bayley,  2  Vein,  627.  and  fee  Vin.  Abr.  tit.  Ci,nt>\:ii,  SiC.  H.  pi.  32.  2  Eq.  Ca.  Abr.  45. 
10.  which  feem  to  be  the  fame  cafe.] 

[a)  For  a  parol  evidence,  as  to  the  receipt  of  the  monev,  feems  to  be  as  much  excluded  by  the  fta- 
tute,  as  parol  evidence  relating  to  the  agreement  ;  tjimcr.  iQuarrt,  Whether  purol  evidence  may  not  po- 
pcrly  be  applied  to  the  ad  of  recei'ving  j  though  not  to  the  ad  of  ccniriiKir.g.  See  1  Pow.  on  Ctn- 
traiii,   306,  7,  8. 

If  a  man,  on  a  promife  of  a  leafe  to  be  made  to  him,  lays  out  Pr.Ch.  561. 
money  on  improvements,  he  (hall  oblige  the  leflbr  afterwards  to  ^."..'^^f* 

11/-1-  1  1  riin-  .    <)bli:;ed 

execute  the  leale,  bemg  executed  on  the  part  or  tlic  leflce,  and  while  nof. 
the  lefTor  (hall  not  be  allowed  to  take  advantage  of  his  own  fraud,  ^'^i^'---^  rix 
and  run  away  with  the  improvements  made  by  another  j  but  if  no  ^""' 
fuch  expence  had  been  on  the  lelTee's  part,  a  bare  promife  of  a  Eari  of'' 
leafe,  though  accompanied  with  poflelllon,  would  be  within  the  Av!e:ford's 
ftatute  oi  frauds.  *^^^'^- 

One  that  could  read  made  an  agreement  for  a  leafe  of  twenty-  Skin.  159. 
one  years  ;  the  leflbr  himfelf  drew  the  leafe  but  for  one  year,  and  T'.:,^-  '^'^""- 
yet  read  it  for  twenty-one  years,  and  after  the  expiration  of  the  fedina"^' 
year  ejed^ed  the  lefl'ee  ;  on  a  bill  brought  to  be  relieved  upon  this  written 
matter,  which  was  proved,  the  Court  held  it  to  be  within  the  ^s^'eement 
ftatute  oi  frauds  Tind  perjuric's,  and  difmifled  the  bill  with  cofts,  it  fuoniied^fce 
being  the  plaintiff's  own  folly,  being  able  to  read;  yaw,  if  he  Bi'nitei  v. 
had  been  unlettered.  Coi-mun, 

Bunb.  6^. 
But  on  the  ground  of  fraud  or  m'ftakeit  may.     Joynes  v.  Statham,  3  Atk.  3Sg.] 

If  a  man  purchafes  lands  in  another's  name,   and  pays  the  mo-  ;Vent.  361. 

ney,  it  will  be  a  truft  for  him  that  paid  the  money,  though  there  ^""-  3^''- 

be  no  deed  executed  declaring  the  truft  thereof;  for  the  ftatute  itiji'aidthlt 

o(  frauds  :ind  perjuries  extends  not  to  trufts  raifed  by  operation  tl.e  n.-oof 

of  law.  *  mulbbcvery 

clear,  that 
he  paid  the  purchafc  money  ;  but  for  this  ■z.-lde  head  of  E-viditicet 

[Although  parol  agreements  are  bound  by  the   ftatute,    and  Hales  v. 
sgrcementa  are  not  to  be  part  parol,  and  part  iu  writing  ;  yet  a  Y*"^er- 

depofit 


122  ::i0rccmcntief. 

2Vern.6i7.  depofft  or  Collateral  fecurity  for  the  performance  of  a  written 
R^lrii''       agreement,  is  not  witliin  the  purview  of  the  ftatute.] 
Br.  Ch.  Rep.  269. 

Alfo  the  following  points  have  been  refolved  In  the  common 
law  courts,  on  the  feveral  branches  of  the  abovementioned  fta- 
tute. 
ajones.ioS.  j.  That  the  claufe  which  ena£ts,  that  no  a£lion  fhall  be 
shuTcer^"/  brought,  ^t.  to  charge  an  executor,  ^c.  extends  not  to  pro- 
Freem.466.  mifes  made  before,  though  to  be  performed  after  the  making 
S-C.  of  the   (latute -,    for  it  would  be   againft   natural  juftice,    that 

2  Mod  ^7  1^0  ^  promife  made  upon  good  confideration  fhould  be  dellroyed 
s  Lev.  217.  by  the  retrofpe£l  of  a  law  which  none  could  divine  would  be 

aSkow.Rep.    niadc. 
16.  s.  c. 

Raym.  450,  2.  That  the  plaintiff  in  his  declaration  need  not  fliew  any  note 
^y'  „  in  writing^,  but  it  will  be  fufficient  for  him  to  produce  it  on  the 
s.c.  '  trial;  but  if  fuch  promife  is  pleaded  in  bar  of  another  a£lion, 
a  Salk.  519.  it  muft  be  fliewn  to  be  in  writing,  fo  that  it  may  appear  to  the 
Court  to  be  fuch  a  promife  upon  which  an  a£lion  will  lie. 

3  Lev.  65.  2-  That  the  claufe  relating  to  marriage  extends  as  well  to  a 
^6  ^wh?ch   pi'o^ii^c  to  marry,  as  to  the  payment  of  marriage-portions. 

ieems  «nf.  and  Ld.  Rajm.  387.  z  Eq.  Abr.  248,  and  Str.  34.  are  exprefs,  that  the  ftatute  does 
not  extend  to  mutual  promilcs  to  marry,  but  only  to  piomifes  made  in  confideration  of  marriage. 
Bull.  Niji  Pii.  22o.   4th  edit. 

Salk.  280.  4.  That  the  claufe  which  fays,  that  vo  aclion  jlmll  he  brought 
■^S'sedbyall  ^^^^^^  ^^.^  agvcevian  that  is  tiot  to  be  performed  within  the /pace  of  one 

onVcaieput  year  from  the  m.ihing  thereof^  ttnlefs  it  be  in  writings  extends  not  to 

by  Treby,  a  parol  promife  made  to  pay  fo  much  money  upon  the  return  of 

Ch.  juft.  £-^j,jj  jj  £jjjp^  which  fhip  happens  not  to  return  within  two  years 

pi. 4,' 3^53.*  after  the  promife  made;  for  the  (hip  by  pofTibility  might  have  re- 

pi.  f.  S.  P.  turned  within  the  year;  and  the  claufe  extends  only  to  fuch  pro- 

(.  or  does  It  ^^^^^^^  where,  by  the  exprefs  appointment  of  the  party,  the  thing 

promife  to  itfclf  is  not  to  be  performed  within  a  year. 

mnriy  at 

the  plaintiff's  father's  death,  or  to  leave  an  annuity  by  will,  for  fuch  promifes  may  be  perfeftcd  within 

the  year.     Coolc  v.  Paiker,  Str.  34.    Fenton  v.  Embkrs,   3  Burr.  1278.     i  Bl.  Rep,  353.] 

Salk.27.pl.        ^.  On  the  claufe,  that  no  action  JJjall  be  brought  on  a  fpecial pro- 

^5-  g'^.P^'   mife  to  anfivcr  for  the  debty  default y  &c.  of  another ^  it  has  been  re- 

24S,  24;.     folved  that  if -^.  is  about  hiring  a  horfe  from  B.  and  C.  to  encou- 

Ld.  Raym.    rage  him  to  lend  the  horfe,  promifes  that  A.  fliould  deliver  him 

-lV  Ra  m    ^^^^  '  ^^^^  '^^  ^  collateral  promife,  and  an  undertaking  within  the 

1085. 1C87.  ftatute  ;  for  C.  fubje6ls  himfelf  to  an  aQion,  on  the  breach  of 

Sec  12  Mod.  the  original  contradl  by  A.  againft  whom  detinue  lies  on  the  bail- 

*^°*  ment.     So  if  two  come  to  a  fliop,  and  one  of  them  contrails  for 

goods,  and  the  feller  does  not  care  for  truftiiig  him,  whereupon 

the  other  fays,  let  him  have  them,  and  I  will  undertake  h?  fliall 

pay  you  ;  but  if  the  promife  be,  I  will  fee  you  paid  ;  or  I  will 

be  your  pay-mafter,  it  is  otherwife.     So  \^  A.  comes  to  i?.  and 

tells  him,  let  your  horfe  to  J.  S.  and  I  will  fee  you  paid  the  hire; 

there  the  hiring  is  to  A.  and  not  to  jf.  S.  who  is  confidered  as 

fcrvaat 


fenrant  to  ^.     So  In  all  cnfes  where  the  whole  credit  Is  given  to 
the  undertaker,  he  alone  is  liable  to  an  a£tion. 

[A  doubt  was  formerly  entertained,  whether,  if  the  undertaking  2  Terrn 
of  a  third  perfon  were  before  the  delivery,  it  were  within  the  |i^^,;  ""^'^ 
flatute.    But  the  general  line  now  taken,  is,  that  if  the  perfon  for  iH.i-'i.  ilcC 
whofe  ufe  the  goods  are  furnifhed  is  liable  at  all,  any  promife  by 
a  third  perfon  to  pay  that  debt,  muft,  in  all  cafes,  be  in  writing. 

U  A.  in  confideration  that  5.  will  ftay  proceedings  in  an  a£tion  Fifh  v. 
he  had  commenced  againft  C  to  recover  a  fum  of  money  due  Hutchin- 
from  C.  to  him,  promife  to  pay  that  money,  fuch  promife  muft  ^"vilf.  ra. 
be  in  writing,  for  it  is  to  pay  a  debt  of  another  perfon  flill  fub- 
fjlllng  :  but  where  in  confideration  that  the  plaintiff  in  an  a;ftion  Reed  v. 
of  ailault  and  battery  againfl  J.  S.  would  withdraw  liis  record,  ^'^'''.» 
and  forbear  to  proceed,  the  defendant  piomifed  to  pay  him  30/.   *    ''"-°S- 
the  Court  held  the  ptomile  not  tq  be  within  the  ftatute,   for  the 
confideration  was  new,  here  was  no  fubfifting  debt  j  it  could  not 
be  known  before  the  trial  whether  the  plaintiff  would  recover 
any  damages  or  not. 

Jf.  S.  becoming  infolvent,  made  a  bill  of  fale  to  the  defendant  Wiliiams  t. 
of  all  his  goods  in  his  dwelling-houfe  in  truft  to  be  fold  for  the  be-  ^n^Jf/'gor, 
nefit  of  his  creditors.     After  the  defendant  had  taken  poflellion,  2  Wilf.  josi 
the  landlord  came  to  diitrain  for  rent,  and  to  prevent  the  diftrefs, 
and  that  the  fale  might  go  on,  the  defendant  promifed  to  pay  it. 
This  promife  is  not  within  the  ftatute. 

6.  That  as  to  the  claufe  refpedling  fales,  it  has  been  formerly  Alexander 
thought,  that  it  means  only  prefent  and  immediate  fales,  and  v.  Comb.-r, 
does  not  iiiclude  executory  contvafts,  where  goods  are  befpoken.  Rep!  20'. 
and  time  is  given  by  fpecial  agreement  for  the  delivery  of  them,  Towe.s  v. 
and  paym.ent  of  their  value.     But  this  conflrudlion  [a)  has  been  ^^^^"''•'^■> 
denied  in  a  recent  determination  of  the  court  of  Common  Pleas,  Chyton  v.* 
Wilfon^  J.  dillent.,  where  an  executory  contract,  merely  a  contract  Andrews,  4 
of  fale,  even  though  confefled  by  the  defendant  in  his  aniwer  in  J^"'"''- ^'<=«' 
Chancery,  was  determined  to  be  within  this  provifion.     To  this  deauv. 
opinion,  it  may  be  added.  Lord  Thurlciv  intimated  an  inclination,  V'/yatr,  2 
when  the  cafe  was  before  him  in  Chancery.  ^*  "^'^^^P" 

Ch.  Rep.  154.  S.C. 

An  auctioneer  is  an  agent  as  well  for  the  buyer  as  the  feller  ;  Simon  r. 
and  an  entry  of  the  contract  in  his  books  is  fufhcient  to  fatisfy  ^^'^^'*'"=''  5 

,.._■'-,_  /     Burr.   icai. 

tni&  provifion  of  the  act.  ,  bi.  Rep. 

599.  S.C.  Bull.  i\'^PW.  2  So.  4th  eJ. 

A  contract  for  the  fale  of  timber  growing  upon  land  is  not  iLd.Rajm. 

within  the  flatute,  but  may  be  by  parol,  becaufe  it  is  a  bare  chat-  ^■'^' 
tel.      Per  Treby,  C.  J. 

AVherever  a  man  is  under  a  moral  obligation  to  do  a  thing,  "vvatfon  v. 

and  another  does  it  without  requeft,  a  fubfequent  promife  to  pay  C(.ac"*7'r 

is  good,  though  not  in  writing  -,  as  where  an  overfeer  promifes  c.  3.  Euil. 

by  parol  to  pay  an  apothecary,  who,  without  his  knowledge,  has  ^'^-  ^'''- 

adminiflered  medicines  to  a  pauper.  ^"''  't^'^'^^- 

A.  promifed  if  the  widow  of  an  inteflate  would  permit  him  to  T-m'.inLn 

be  joined  with  hqr  in  the  letters  of  adminiflvation,  tliat  he  would  '■  ^;''' 

make 
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make  good  any  deficiency  of  aflets  to  pay  debts.  Lord  Hard- 
luicke  held  tliis  promife  not  within  the  a£l  j  not  within  the  firil 
branch  of  tlie-  fedion,  for  A.  was  not  adminiftrator  at  the  time 
of  making  it ;  not  within  the  fecond,  for  here  is  a  new  diftindl 
confideration. 

In  addition  to  the  folemnities  required  by  the  ftatute  of  frauds 

in  order  to  give  vaUdity  to  agreements,  the  legiflature,  by  the 

ftatute  of  23  Geo.  3.  r.  58.  have  impofed  a  ftamp  duty  of  fix  fhil- 

iings  "  upon  every  fkin  or  piece  of  vellum  or  parchment,  or  fheet 

*'  or  piece  of  paper  upon  which  any  agreement  fliall  be  engrofled, 

*'  written,  or  printed,  whether  the  fame  (hall  be  only  evidence  of 

'*  the  contract,  or  obligatory  upon  the  parties  from  its  being  a 

*'  written  inftrument. 

Sc<S.  3.  *'  Provided  that  nothing  in  the  a£t  fhall  extend  to  charge  or 

**  make  liable  any  label,  flip,   or  memorandum,  containing  the 

*«  heads  of  infurances  to  be   made  by  the  Corporation  of  the 

**  Royal  Exchange  Affurance,  or  London  Aflurance,  or  the  Cor- 

**  porations   of  the    Royal  Exchange  Aflurance  of  houfes  and 

"  goods  from  fire,  and  London  Aflurance  of  houfes  and  goods 

"  from  fire,  or  any  of  them,  to  the  payment  of  the  ftamp  duties 

"  charged  by  this  a6t  upon  contra£ls  or  agreements. 

Sefl.  4.  **  Provided  alfo,    that  nothing  therein  fliall  extend  to  charge 

"  with  the  above  duty,  any  memorandum  or  agreement  for  any 

"  leafe  at  rack-rent,  of  any  meflliage  under  the  yearly  value  of 

**  five  pounds ;  or  to  charge  any  memorandum  or  agreement  for 

*'  tlie  hire  of  any  labourer,  artificer,    manufadlurer,   or  menial 

"  fervant :  or  to  charge  any  memorandum,  letter,  or  agreement 

*'  made  for  or  relating  to  the  fale  of  any  goods,  wares,  or  mer- 

*'  clumdizes ;  or  to  charge  any  memorandum  or  agreement  where 

**  the  matter  of  fuch  memorandum  or  agreement  (hall  not  ex- 

*'  ceed  the  fum  of  twenty  pou;ids ;  or  to  charge  any  memoran- 

**  dum  or  agreement  in  that  part  of  Great  Britain  called  Scotland, 

*'  that  fliall  be  fl:amped  with  the  duty  required  on  deeds  in  that 

**  part  of  Great  Britaifi  called  Scot/and. 

Sea.  5.  *'  Provided  alfo,    that  no   memorandum   or  agreement  not 

By  ftat.  32   *«  ftamped  (hall  be  deemed  to  be  void  in  cafe  the  fame  (hall  be 

Geo.  3.        cc  ftamped  at  the  head  office,   or  the  faid  duty  fliall  be  paid 

agreements    "  thereon,  and  a  receipt  given  thereon  for  the  fame  by  the  pro- 

-rtrf('efting      «<  per  oflicer  receiving  fuch  duty,  within  twenty-one  days  after 

mcrchan-      „   j^^  ^        ^^^^jj  j         ^        entered  into." 

di?e,    notes, 

or  bills  of  e«Iiangc  contained  in  letters  pafling  by  the  poft,  between  merchants  refidlng  50  miles 

from  each  other,  aic  exempted  from  the  above  duties. 

Ford  V.  The  implication  from  tlie  laft;  provifo  feems  to  be  that  the  in- 

-'^*'ch'      fl^rument   cannot   be    ftamped  after   the  twenty-one   days  have 
Rep.  ja.      elapfedt  but  the  praftice  is  otherwife,  and  upon  payment  of  the 

penalty,  it  may  be  fl:ampt  at  any  time. 
Hoarne  ▼.  Upoii  a  bill  for  a  fpecifick  performance  of  a  contra£b  for  the 

B^r^ch.*      Jeafe  of  a  houfe,  an  unllampt  paper  being  ofi'ered  in  evidence  as 
Rep.  309.     containing  the  terms  of  the  agreement,  the  Mailer  of  the  Rolls, 

upon  tlie  above  ad,  rejected  it,  obferving  that  where  the  terms 

4  arc 


are  reduced  into  writing  the  inllrument  mufl  be  ftampt,  though 
parol  evidence  might  otlierwife  have  been  given  of  them. 

A  broker,  when  he  bought  goods  for  his  principal,  agreed  for  Curry  v. 
one  half  per  cent,  to  indemnify  him  from  any  lofs  on  the  re-fale  :  Y-rluRei, 
it  was  holden,  that  this  agreement,  though  in  writing,  need  not  524.  ' 
be  ftampt,  it  being  a  contract  relat'wg  to  the/ale  of  goods y  and  fo 
within  one  of  the  parts  of  the  provifo  in  the  fourth  fection.] 


ZMtnS. 


(A)  Who  are  Aliens,  and  this  either  by  the  Com- 
mon Law,  or  by  Statute. 

(B)  Of  Naturalization  and   Denization,    the   Dif- 
ference and  EfFe6t  of  them. 

(C)  Of  the  Difadvantage  which  Aliens  lie  under 
by  our  Law. 

[(C  2.)  How  far  the  Laws  of  this  Country  attach 
upon  Aliens.] 

(D)  What  Adions  Aliens  may  maintain;  and 
therein  of  the  Difference  between  an  Alien 
Friend  and  one  whofe  King  is  at  Enmity 
with  us. 

(E)  Of  pleading  Alienage. 


(A)  Who  are  Aliens,  and  this  either  by  the  Com* 
mon  Law,  or  by  Statute. 

A  LL  thofe  are  natural-born  fubje£ls  whofe  parents,  at  the  time  7  Co.  i^.  a. 
•^  of  their  birth,  were  under  the  adtual  obedience  of  our  king,  Jaff^^thofi 
and  whofe  place  of  birth  was  within  his  dominions.  who  were 

born  in  Nor- 
imnJy,  Gafco'igne,  &c.  while  under  aftual  obedience  to  the  kings  of  EttgUndy  were  fubj -ifts  born. 
7  Co.  20  b.  Vaugh.  ayo.  S.  P.  And  this  by  the  ftatute  /^zEd.  3.  c.  10.  is  declared  to  have  been 
the  common  law  ;  but  fee  Br.  Deniien,  14.  but  thofe  bsm  there  now  w?  aliens,  thofc  places  not  Licirg 
in  (he  A^ual  poSWIien  of  our  king.    7  Co.  1%,  a. 

If 


ti6  aiicnsf, 

7C0.  i8.  a.       If  one  of  tlie  king's  ambafladors  In  a  foreign  country  hath* 

iflue  there  by  his  wife,  being  an  EngUjh  woman,  by  the  common 

law  they  are  natural-born  fubje£ls. 

Dyer.  224.        If  the  king  of  England  make  a  new  conqueft,    the  perfons 

V^augh.zfei,  ^.]^gj.g  bQj.,^  j^^e  i^jg  fubjecls ;  but  if  it  be  taken  from  him  again, 

the  pcrfous  there  born  afterwards  are  aliens. 
■Vaugh.279.       One  born  in  Ireland.,  (a)  Scotlafidy  or  Wales^  or  any  of  the  king's 
301.  7  Co.  plantations,  is  a  natural  fubject  oi  Ensland^  becaufe  he  is  born 

I.  to  2S.        i^  .      ' .  r    1       1  •  ° 

Moiloy         withni  the  ligeance  01  the  kmg. 

P-k.  3.  c.  2. 

f.  9.  (o)  The  Antcnat'i,  or  thofe  born  in  Scotland  before  the  defcent  of  the  Engl'ijh  crown  to  King 
y,im;i  I.  iire  aliens  ;  tor  the  uniting  the  kingdoms  by  a  fubfcquent  defcent  cannot  make  them  fubjefts 
of  that  crown  to  which  they  were  born  aliens  j  but  the  pojiuati,  or  fuch  as  were  born  after,  are  not 
al'cns  :  for  beii:g  born  within  the  allegiance,  and  under  the  prbteftion  of  the  King  of  England,  they 
are  his  natural  fubjeiSts,  and  not  aliens.  7  Co.  i.  to  28.  Calvin's  cafe  adjudged,  with  the  reafons  at 
large. 

7  Co.  iS.  a.  If  aliens  come  as  enemies  Into  the  realm,  and  pofTefs  themfelves 
of  a  town  or  fort,  and  one  of  them  has  iiru.e  born  here,  this  ifTue 
is  an  alien  \  for  it  is  not  calum  or  fol inn  that  makes  a  fubje£l,  but 
the  being  born  within  the  allegiance,  and  under  the  prote£lion  of 
the  king. 
Vau-h.i8i.  If  the  king  of  England  enter  with  his  army  in  a  hoflile  man- 
ner the  territories  of  another  prince,  and  any  be  born  within  the 
places  poffeifcd  by  the  king's  army,  and  confequently  within  his 
protection,  fuch  perfon  is  a  fubjecSt  born  to  the  king  of  England^ 
if  from  parents  fubjeds,  and  not  hoflile. 
Woiipy  Thofe  born  on  the  EngllJ}}  feas  are  not  aliens* 

Bk^.  3.  c.  2.  «  j3y  ^  ft^tute  25  Ed.  3.  de  nails  ultra  mare^  it  Is  declared,  that 
35'Ed.  3.  "  the  king's  children,  wherever  born,  ought  to  inherit ;  and  that 
ft«  2.  'f  all  children   inheritors,  which  from  henceforth  fliall  be  born 

^'  witliout  die  ligeance  of  the  king,  whofe  fathers  and  mothers, 
"  at  the  time  of  their  birth  be  and  ihall  be  of  the  faith  and  allegi- 
<'  ance  of  the  king  of  Englandy  fhall  have  and  enjoy  the  fame 
*'  benefits  and  advantages  to  have  and  bear  the  inheritance  within 
**  the  fame  ligeance  as  other  Inheritors  aforefaid,  in  time  to 
**  come,  fo  always  that  the  mothers  of  fuch  children  do  pafs  the 
**  fea  by  the  licence  and  wills  of  their  hufbands.*' 
Cro.  Car.  If  an  Etjgiijl}  merchant  goes  beyond  fea,   and  takes  an  alien 

Bacon^v^*  '^^^^^J  ^hc  IlTue  fhall  inherit  him  ;  fo  it  is  If  an  Engljjjj  woman 
Bacon,  ad-  gocs  bcyond  fea  and  takes  an  alien  hufband,  the  children  there 
fudged.  Lit.  bom  fhall  inherit  her;  for  though  the  ftatute  be  in  the  conjunc- 
s  c  sld  H^8-  ^^^'^  (^)'  y^^  '^^  \\'2it\\.  been  conftrued  In  the  disjunftlve  to  hinder 
s.  c.  cited,  this  difabillty  ;  and  the  word  and  taken  inftead  of  cr,  as  fomc- 
Vent.  4.27.  times  it  is,  it  being  not  reafonable  that  the  child  fliould  not 
but^i't  SIf '  inherit  the  parent  that  is  of  ability,  for  the  defed  of  the  other 

holden,  that   that  is  HOt. 

if  "baron  and 

feme.  Eiiglfi  go  beyond  fea  without  licence,  or  ftay  there  beyond  the  time  limited  by  the  licence,  ani 

have  iffue,   fuch  iflue  is  an  alien,  and  not  inheritable.     Cro.  Eliz.  3.    Hyde  v.  Hill;  tamen  quart, 

&  -vide  Lit.  Rep.  27.    and  Gro.  tit.  Der.lz^cn,  6.   and  fee  infra. 

[{b)  But  ^  Whether  tlic  caies  referred  to  warrant  this  conftrudlion ;  and  fee  the  cafe  of  Doe  ex  dim 
Count  Duroure  v.  Jones,  where  it  was  determined,  that  the  fon  of  an  alien,  father  of  an  Er.glijb 
mother  born  out  of  the  king's  dominions,  cannot  inherit  an  eftate  in  right  of  his  mother.  The  judg- 
ment of  the  Coujrt  went  upon  tns  llatules  of  ^Cec.  2.  c.  zi,  and  13  G.  3.  f.  2it  which  confine  the 

privilege 


JjnVikge  t<5  the  paternal  heirs,  and  were  conceived  to  be  parliamentary  expoCtlons  of  the  25  E.  3. 
4'rer.  Rep.  300.] 

Hufband  and  wife  dwelling  In  Calais,  when  It  was  taken  by  the  Dyer,  2:4. 
Fi-ench,  fled  into  F/umlers,    where  the  wife  was  delivered  of  a  '"  ^^'■^'H'-^'^' 
fon  ;    the  IfTue  adjudged   a  denizen,    becaufe  his  parents   were 
born  in  Cn/ais,  then  reckoned  part  of  the  king's  dominions,  and 
becaufe  he  himfelf  was  begotten  there,  though  to  avoid  the  rage 
of  enemies  born  in  another  prince's  territories. 

"  By  the  7  Afui.  cap.  5.  feB.  3.  It  is  enabled.  That  the  chil-  7  An.  c.  5, 
**  dren  of  all  natural-born  fubjedls,  born  out  of  the  ligeancc  of 
**  her  Majefty,  her  heirs  and  fucceflbrs,  (hall  be  deemed,  judged 
**  and  taken  to  be  natural-born  fubjccls  of  this  kingdom,  to  all 
<*  Intents,  conftrudllons,  and  purpofes  whatfoever. 

"  By  the  4  Geo.  2.   c.  21.  the  above  claufe  Is  confirmed  {a)  4 Ceo.  2. 
"  with  the  following  provlfo.  That  It  (hall  not  extend  to  any  '•  -'• 
**  children,  fo  as  to  make  them  natural-born  fubje£ls  of  Great  confinna^ 
*«  Britain,  whofe  fathers,  at  the  time  of  the  birth  of  fuch  chil-  tory  clnufe 
*«  dren  refpe£l:ively,  were  or  fhall  be  attainted  of  high  treafon,  by  ^^^^  alluded 

,      .     ,  ^  1  •'  1  -r  -1         •        1  •      1  •        ,  .-'to,  differs 

**  judgment,  outlawry  or  othevwile,  either  m  this  kingdom  or  in  f^^^  t^g 
"  Ireland,  or  whofe  fathers  at  the  time  of  the  birth  of  fuch  chil-  ftatute  of 
**  dren  refpe£llvely,  by  any  law  or  laws  made  In  this  kingdom,  or  "^J?"'/,'" '^'^ 
**  in  Ireland,  were  or  (hall  be  liable  to  the  penalties  of  high  trea*  it  feft,ias^ 
**  fon  or  felony,  in  cafe  of  their  returning  into  this  kingdom  the  privilege 
«*  or  Into  Ireland,  without  the  licence  of  his  majefty,  his  heirs  '^^^'^^'P- 
**  or  fuccefTors,    or  any  of  his  majefty's  royal  predeceflbrs,  or  The  words 
**  whofe ,  fathers,  at  the  time  of  the  birth  of  fuch  children  re-  are,  "That 
"  fpectively,  were  or  (hall  be  In  the  a£lual  fervice  of  any  foreign  ^'^ 'children 
**  prince  or  Rate,  then  In  enmity  with  the  crown  of  England  j  the  ligeance, 
**  but  that  all  fuch  children  are,  w  ere,  and  fliall  be  and  remain  ^^-  whofe 
"  In  the  fame  ftate,  plight,  and  condition,  to  all  Intents,  con-  {1'^^'^^,^^^^^ 
**  ftru^lions,  and  purpofes  whatfoever,  as  they  would  have  been  born  fub- 
*'  In  if  the  faid  a£l  of  the  feventh  year  of  her  fald  late  majefty's  jefts,£f(r.='] 
*'  reign,  or  this  prefent  a6l,  had  never  been  made ;  but  out  of 
*'  this  provlfo  are  excepted  (other  than  the  children  of  fuch  per- 
"  fons  who  went  out  of  Ireland  in   purfuance  of  the  articles 
"  of  Limerick  J  the  child  of  every  fuch  perfon  before  defcribed, 
*'  who  at  any  time  between  the  fixteenth  day  of  November  1708, 
*'  and    the  twenty-fifth  day  of  March    1731,    hath  come   Into 
**  Great  Britain  or  Ireland,  ^c.  and  hath  continued  to  refide  in 
«'  any  of  thofe  places  for  the  fpace  of  two  years,  and  during 
"  fuch  refidcnce  hath  profelTed  the  proteftant  religion;  alfo  every 
"  child  whofe  father  came  into  Great  Britain  or  Ireland,  &c.  and 
**  profefled  the  proteftant  religion,  and  died  there  between  the 
**  times  aforefald  ;  alfo  every  child  whofe  father  continued  in 
"  the  actual  pofTeffion  or  receipt  of  the  rents  and  profits  of  any 
*'  lands,  ^c.  for  the  fpace  of  one  whole  year,  at  any  time  be- 
«<  tween  the  aforefald  times,  or  hath  bona  fide,  and  for  valuable 
<'  confideration,    fold,    conveyed  or    fettled    any    lands,   i^c.   in 
"  Great  Britain  or  Ireland ;  and  any  perfon  claiming  title  there- 
*|  to  under  fuch  fale,  ^c,  who  hath  been  or  continued  in  the 

«  aaual 
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actual  pofTedion  or  receipt  of  the  rents  and  profits,  thereof, 
for  the  fpace  of  fix  months,  between  the  times  aforefaid, 
then,  &c. 

["  By  tlie  13  Gi-<y.  3.  c.  21.  the  provifions  of  the  above  a6ls  are 
extended  to  grand-children,  flill  however  adhering  to  the  pater- 
nal line,  -with  provifos  that  nothing  in  that  a£l  fliall  be  conftrued 
to  afFe£l  any  of  the  hmitations  or  rellridions  of  the  aft  of 
4  Geo.  2.  C.21.  or  to  repeal  or  alter  the  a£l  of  5  Geo.  i.  c.  27. 
hereafter  mentioned  i  or  to  repeal  or  alter  any  law  or  cuftoni 
concerning  aliens'  duties,  cuftoms,  and  impofitions,  or  to  caufe 
any  privilege,  exemption,  or  abatement  relating  thereto,  in 
favour  of  any  perfon  naturalized  by  virtue  of  that  a£l,  unlefs 
fuch  perfon  fhall  come  into  this  realm,  and  there  inhabit  and 
refide,  and  fhall  take  and  fubfcribe  the  oaths,  and  make,  re- 
peat, and  fubfcribe  tlie  declaration  appointed  by  the  aft  of 
I  Geo.  I.e.  13.  entitled,  anaft  for  the  further  fecurity,  ^c.  at 
the  places  and  times,  and  in  the  manner  direfted  by  that  aft, 
and  alfo  receive  the  facrament  of  the  Lord's  fupper  according 
to  the  ufage  of  the  church  of  England^  or  in  fome  proteftant 
or  reformed  congregation  within  the  kingdom  of  Gt-eat  Britain^ 
within  three  months  before  his  taking  the  oaths  in  the  faid 
aft  mentioned,  and  fliall,  at  the  time  and  place  of  taking  fuch 
oaths,  and  of  making,  repeating,  and  fubfcribing  the  faid  de- 
claration, produce  a  certificate  figned  by  the  perfon  adminiiler- 
ing  the  faid  facrament,  and  figned  by  two  credible  witnefles, 
whereof  an  entry  fhall  be  made  of  record  in  the  court  and 
courts  refpeftively  wherein  fuch  oaths  fhall  have  been  made 
and  fubfcribed,  without  any  fee  or  reward.  And  it  is  further 
provided,  that  no  perfon  fhall  be  by  this  aft  enabled  to  defeat 
any  eftate,  right  or  interefl,  which  on  the  lafl.  day  of  that  fef- 
fion  fliould  be  had  or  vefled  In  any  other  perfon,  or  to  claim  or 
demand  any  eftate  or  intereft  which  fhall  hereafter  accrue,  fo 
as  fuch  claim  or  demand  fliall  be  made  within  five  years  after 
the  fame  fhall  accrue." 
By  ftat,  14  and  15  //.  8.  c.  4.  it  is  enafted.  That  if  an  EtigliJIj 
fubjeft  go  beyond  the  feas,  and  there  become  a  fworn  fubject  to 
any  foreign  prince  or  ftate,  he  fliall,  during  his  refidence  abroad, 
pay  fuch  impofitions  as  aliens  do  :  with  a  provifo,  that  if  lie  re- 
turns, and  lives  here,  he  fliall  be  reftored  to  his  liberties  and 
privileges.] 
5  Oeo.  I.  «  By  the  5  Geo.  I.  cap.  27.  it  is  enafted,  that  if  any  rnanu- 

«-27'  <t  fafturer  or  artificer  of  or  in  wool,  iron,  fteel,  brafs,  or  any 

"  other  metal,  clock-maker,  watch-maker,  or  any  other  artificer 
*^  or  manufafturer  of  Great  Britain,  fhall  at  any  time  after  the 
*'  firft  day  o(  May  17 19,  go  into  any  country  out  of  his  ma- 
"  jelly's  dominions,  there  to  ufe  or  cxercife,  or  teach  any  of  the 
"  faid  trades  or  manufaftories  to  foreigners ;  or  in  cafe  any  of 
"  his  majefty's  fubjefts  now  being,  or  who  licreafter  fhall  be  in 
"  any  fuch  foreign  country  out  of  his  majefty's  dominions  as 
"  aforefaid,  and  there  ufing  or  cxercifing  any  of  the  faid  trades 
*'  or  manufaftories  herein  bcforc-mcntiou'.d,   fliall  not  return 

"  into 


««  into  this  realm  within  fix  months  next  after  warning  {hall  be 
♦*  given  to  him  by  the  ambaflador,  envoy,  refident,  minifter,  or 
**  conful  of  the  crown  of  Great  Britain,  in  the  country  in  which 
**  fuch  artificer  (hall  be,  or  by  any  perfon  authorized  by  fuch 
♦*  ambaflador,  is'c.  or  by  one  of  his  majefty's  fecretarles  of  ftate 
*'  for  the  time  being,  and  from  thenceforth  continually  inhabit 
**  and  dwell  within  this  realm  j  then  and  in  fuch  cafe  every 
**  fuch  perfon  fhall  be  deemed  an  alien." 

[It  fliould  here  be  obferved,  that  the  duty  of  allegiance  arifing  Foi^.Cr. 
from  birth  is  perpetual  and  unalienable,  and  that  it  is  not  in  the  j^g'/b.    ^' 
power  of  any  private  fubjeft  to  fliake  off  his   allegiance,    and  ^co.  b. 
transfer  it  to  a  foreign  prince  ;  nor  is  it  in  the  power  of  any  for- 
reign  prince  by  naturalizing  or  employing  a  fubje£l  of  Great  Bri- 
tain, to  diflblve  the  bond  of  allegiance  between  that  fubjedt  and 
the  crown.     But  when,  by  treaty,  efpecially  if  ratified  by  a£l;  of  i^Wooddef. 
parliament,  our  fovereign  cedes  any  ifland  or  region  to  anotlier  2^"* 
ilate,  the  inhabitants  of  fuch  ceded  territory,  though  born  under 
the  allegiance  of  our  king,  or  being  under  his  proteftion  whilft 
it  appertained   to  his  crown  and  authority,  become  effeftually, 
aliens,  or  liable  to  the  difabilities  of  alienage,  in  refpedl  of  their 
future  concerns  with  this  country.     And  fimilar  to  this  feeras 
the  condition  of  the  revolted  Americans,  fince  the  recognition 
of  their  independent  commonwealths.] 

(B)   Of  Naturalization  and  Denization,  the  Differ- 
ence and  Efied:  of  them. 

A  LIEN  born  may  become  a  fubjefl:  of  England  two  ways,  by  ^  l''^-  ^- '- 

^^   denization  and  by  naturalization:  denization  is  by  the  king's  ^2x^,1-1. 

letters  patent ;  it  receives  him  into  the  fociety  as  a  new  man,  Godfrey  an4 

and  makes  him  capable  to  purchafe   and   to  («)  tranfmit  lands  Dixon. 

by  defcent,  but  not  inheritable  to  any  other  relation  ;  for  though     '°'  J"**^' 

the  king  by  his  charter  may  admit  him  into  the  fociety,  yet  he  (<i)Hischil. 

cannot  alter  the  law,  which  denied  him  to  in?ierit  any  relations  :  •*"*" ''°''' 

but   if  he  be   naturalized   by  a£l  of  pariiam(?nt,  then  he  in  all  ^cnTzation 

things  inherits  like  a  natural-born  fubjecl,  becaufc  in  an  a£l  of  fl»aii  bhe- 

parliament  every  man's  confent  is  included.  '■;^»  but  not 

'  VaAf.  bora 

before,  but  all  the  cliildren  of  one  naimalized  (hall  inherit,  as  well  thofe  born  before  as  alter.     Cc. 
Lit.  8.     Style's  Rep.  139. 

A   man  may  be  made  a  denizen  in  tail,   for  life,  years,  or  zJone«;i7 
upon  condition  :  fo  the  king  may  make  a  particular  denization,  ^^°-  J^^- 
as  if  he  grants  to  an  alien  quod  in  qitibufdam  curiis  fuis  Av.gha  Lif,  ,20,  i. 
audiatur  ut  Anglus,  isf  quod  ncn  repellatur  per  illam  exceptionem  quod 
eji  alienigcna. 

But  one  cannot  be  naturalized,  either  with  limitation  for  years,  Co.  Lit. 
jife,  or  in  tail,  or  upon  condition,  for  it  is  againft  the  abfolute-  ^'^^^i 
jiefs,  purity,  and  indelibility  of  natural  allegiance.  Rep.  or- 

If  a  man  is  naturalized  in  Ireland  by  the  parliament  there,  this  Carter.  i8<. 
i$  no  naturalisation  as  to  England,  for  the  parliament  of  Ireland  ^.Keb.  6c>:. 

VOL.L  K  hath  '•^"''''''* 
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a  Vent.  2.  hath  110  direft  or  confequential  power  of  binding  England ;  and 
faii'zati"on"i'  naturalization  is  but  a  fiction,  which  can  only  bind  thofe  that 
E.tgiand       confent  to  it. 

makes  a 

man  a  natural-born  fubjeft  of  It-eland.     Vaiigh.  29 t.     Ke  is  here  mad-  a  natural  fubjeft  of  the 

^r;>J/&  dominions.      [But  ^  fince  the  llatute  of  23  Ceo.  3.  c.  2S.J 

Roll.  Abr.  If  an  alien  be  msde  a  denizen,  and  the  letters  of  denization 
I?A''.  !^r""  have  a  provifo  (ufual  in  fuch  charters  [a] )  that  tlie  denizen  (hall 
Lane,  58.  do  his  liege  homage,  and  that  he  Ihall  be  obedient,  and  pblerve 
S-  c*  the  laws  of  this  realm  •,   this  provifo  is  not  any  condition,    for 

prov'ifo  is're-  though  he  never  doth  his  liege  homage,  nor  is  obedient  to  all  the 
quired  by  laws  of  this  realm,  yet  this  will  not  make  the  denization  void  j 
St.  32  H.  ?  fQj.  if  he  doth  not  obferve  the  laws,  he  fhali  forfeit  the  penalties 
*^" '  ■  *  '■■'  appointed  by  them. 

7j.  I.e.  2.       "  By  the  7  Jac.  i.  cap.  1.  it  is  enacted,  That  no  perfon  or 

**  perfons  of  what  OjUality,  condition,  or  place  foever,  being  of 

**  the  age  of  eighteen  years  or  above,  fliall  be  naturalized  or  re- 

"  flored  in  blood,  unlefs  the  faid  perfon  or  perfons  have  received 

*'  the  facrament  of  the  Lord's  fupper  within  one  month  before 

**  any  bill  exhibited  for  the  purpofe  ;  and  alfo  fliall  take  the  oath 

<'  of  fupremacy  and  the  oath  of  allegiance   in  the  parliament 

*'  houfe,  before  his  or  her  bill  be  twice  read  -,  which  oath   ths 

**  lord  chancellor,  or  lord  Iceeper,  and  the  fpeaker  of  the  houfe  cf 

<*  commons,  have  authority  to  adminiiler." 

Moiloy,  A  denizen  is  not  capable  of  nobility,  or  to  fit  in  parliament; 

Ek.  3.  c.  3.  £^j^  jj^^j.  J.Q  Y^^yQ  ^  power  of  making  laws,  it  is  neceifary  he  ftiould 

be  totally  received  into  the  fociety,  which  he  cannot  be  witliout 

the  confent  of  parliament. 

[Co.  Litt.         [If  an  alien  be  a  dilleifor,  and  obtain  letters  of  denization,  and 

478,  b.J       \}s\^x\  the  defTeifce  I'eleafe  unto  him,  the  king  fliall  not  have  the 

land  j  for  the  releafe  hath  altered  the  ellate,  and  it  is,  as  it  were, 

a  new  purchafe  :  otherwlfe  it  is,   if  the  alien  had  been  feoffee 

of  the  difleifee.] 

*'  By  the  12^13  7F.  3.  cap.  2.  it  is  enacted.  That  no  perfon 
*'  born  out  of  thefe  kingdoms,  (although  he  be  naturalized  or 
<*  made  a  denizen,)  except  fuch  as  are  born  of  Engli/Jj  parents, 
**  {hall  be  capable  to  be  of  the  privy  council,  or  a  member  of 
*'  either  houfe  of  parliament,  or  to  enjoy  any  office  or  place  of 
**  trufl,  either  civil  or  military  •,  or  to  have  any  grant  of  lands, 
"  tenements,  or  hereditaments  from  the  crown  to  himfclf,  or 
*'  to  any  other  or  others  in  trufl  for  him. 

«*  But  this  (latute  by  the  l  Geo.  i.  Jiat.  2.  cap.  4.  is  explained 
<'  fo  as  not  to  extend  to  difable  or  incapacitate  any  perfon,  who 
"  at  or  before  his  majefty's  acceffion  to  the  crown  was  natural- 
**  ized,  to  be  of  the  privy  council,  or  a  member  of  either  houfe 
•'  of  parliament,  ijc. ;  and  by  this  ftatute  it  is  enacted.  That  no 
f*  perfon  fliall  hereafter  be  naturalized,  unlefs  in  the  bill,  exhi- 
"  bited  for  that  purpofe  there  be  a  claufe,  or  particular  words 
<*  inferted,  to  declare  that  fuch  perfon  fhali  not  thereby  be  en- 
'*  abled  to  be  of  the  privy  council,  or  a  member  of  either  houfe 
[  {h)  A  na-  <<  of  parliament ;  or  to  take  any  oiLce  or  place  of  trujl  {b)  either 

turaliied  <(    ^JyjJ 
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"  civil  or  military,  or  to  have  any  grant  of  lands,  tenements,  perrmisnot 
♦'  or  hereditaments  from  the  crown,  to  himfeif,  or  any  other  ^['1'^''^^.^**^^^ 
*'  in  truft  for  him  ;  and  that  no  bill  of  naturalization  fhall  here-  conftabV 
**  after  be  received  in   either  houfe  of  parliament,  unlefs  fuch  5  Burr. 
**  claufe  or  words  be  firft  inferted  or  contained  therein  {a),"  ?jf  when 

any  foreigner,  dirtinguilhed  by  eminent  rank  or  fervices,  is  naturalized,  it  is  ufual  firft  to  pafs  an  a<ft 
for  the  repeal  of  thcfe  ftatutes  in  his  favour,  and  thea  to  pafs  aa  att  of  naturalization  without  any  ex- 
ception.    4  Ann.  c.  I.   7  Geo.  z.  c.  3. J 

[And  by  14  Geo.  3.  c.  84,  it  is  ena£led,  "  That  no  naturaliza-  [(*)  It  was 
"  tion  bill  flaall  in  future  be  received,  unlefs  there  fhall  be  a  j-^^^^g  j^"^^ 
•*  claufe  in  it,  declaring,  that  the  perfon  to  be  naturalized  fhall  to  this  ef- 
•*  not  thereby  obtain,  or  become  entitled  to  claim  within  any  fc^  in  na- 
**  foreign  country,  any  of  the  immunities  or  indulgences  in  trade,  u"j"'|^r""" 
*'  which  are  or  may  be  enjoyed  or  claimed  therein  by  natural-  the  paffing 
*'  horn  Br iti/}j  fubjedls,  by  virtue  of  any  treaty  or  otherwife,  of  this  ad. 
"  unlefs  fuch  perfon  fliall  have  inhabited  or  refided  within  Great  3^VTT 

^  tice  jiad  00- 

•*  Britaitiy  or  the  dominions  thereto  belonging,  for  the  fpace  of  taii.ed  ever 
*«  feven  years  fubfequent  to  the  firft  day  of  the  feflion  of  parlia-  ^'"c-^  'he 
**  ment  in  which  the  faid  bill  of  naturalization  fhall  have  pafled;  1^"^"^}^* 

i  'in  cor.ie- 

"  and  fhall  not  have  been  abfcnt  out  of  the  fame  for  a  longer  quence  of  a 
•*  fpace  than  two  months  at  any  one  time  during  the  faid  feven  petition  to 

"    vearsr,^)"  parhament 

y^^'^^l";-  _  _  _  at  that  time 

frona  the  City  of  London,  complaining  of  the  great  abufe  of  the  privileges  of  naturalization  in  thi» 
rcfpcft.     Dcbrett's  Deb.  3  vol.  124. J 

By  ftatute  13  Geo.  2.  c.  3.  every  foreign  feaman,  who  in  time  of 
war  ferves  two  years  on  board  an  Englijh  fhip  by  virtue  of  the  king's 
proclamation,  is  ipfo  faElo  naturalized  under  the  like  reftrittions  as 
in  12  IV.  3.  c.  2.;  and  by  ftatute  13  Geo.  1.  c.  7.  20  Geo.  2.  c.  44. 
XI.  Geo.  1.  c.  45.  lGeo.'>^.  c.iz^.  and  13GV0.  3.  r.  25.  all  foreign 
Proteltants,  and  Jews,  upon  their  refiding  feven  years  in  any  of 
the  American  colonies,  without  being  abfent  above  two  months 
at  a  time,  and  all  foreign  Proteftants  ferving  two  years  in  a  mi- 
litary capacity  there,  or  being  three  years  employed  in  the  whale- 
fiihery,  without  afterwards  abfenting  thcmfelves  from  the  king's 
dominions  for  more  than  one  year,  and  none  of  them  falling 
within  the  incapacities  declared  by  ftatute  /\Geo.  2.  c.  21.  fliall  be 
(upon  taking  the  oaths  of  allegiance  and  fupremacy,  or,  in  fome 
cafes,  making  an  affirmation  to  the  fame  effe<^)  naturalized  to  all 
intents  and  purpofes,  as  if  they  had  been  born  in  this  kingdom  ; 
except  as  to  fitting  in  parliament  or  being  of  the  privy  council, 
and  holding  ofHces  or  grants  of  land,  i^c.  trom.  the  crown  M'ithia 
the  kingdoms  oi  Great  Britaitj  and  Ireland.  By  ftatute  16  Geo.  ■^. 
c.  50.  f.  24.  27,  28.  and  28  Geo.  3.  c.  20.  f.  1$.  every  foreigner 
who  has  eftablilhed  himfeif  and  family  in  Great  Britainy  and  car- 
ried on  the  fouthern  whale-fifliery,  and  imported-  the  produce 
thereof  for  the  fpace  of  iive  years  fucceffively,  is  declared  to  be 
fuiitled  to  all  the  privileges  of  a  natuvai-born  fubjetl.j 
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(C)  Of  the  Dlfadvantages  which  Aliens  lie  under, 

Vaush.227.  ^  j^  ^|j^,j^  cannot  purchafe  (d)  or  inherit  any  lands  [in  this  coun-^ 

7'co.  16.  "*^  try,  bccaufe  an  interefl  in  the  foil  requireth  a  permanent  al- 

D)cr,  a.  legiance,  M^hich  would  probably  be  inconfiftent  with  that  which 

r  Some  ^^  owcth  to  his  own  natural  liege  lord.] 

have  thought  that  the  l.iws  againll  aliens  were  introduced  in  the  time  of  Hen.  2.  when  a  law  was  made 
at  the  parliament  of  \Val:ingfoid  for  the  expulfion  of  ftrangers,  in  order  to  d'aw  away  the  FUtiiings, 
and  Ficards  who  were  brnut;ht  into  the  kingdom  by  the  wars  of  King  Stephen.  Daniel,  67.  Others^ 
have  thought  that  the  orlsin.il  of  this  law  was  far  moie  ancient;  and  that  it  is  an  original  branch  of 
the  feudal  law;  for,  by  that  law,  no  man  can  purchafe  any  lands  without  being  obliged  to  fealty  to  the 
lords  of  whom  ihcy  are  holden  ;  fo  that  an  alien,  who  owed  a  previous  f.Vith  to  another  prince,  could 
not  take  an  oath  of  fidelity  in  another  fovercigii's  dominions.  Spelm.  tit.  L'igeantia,  368.  Cultumer, 
c.  4V  Some  reftr,ilnti  hive  been  laid  upon  aliens  by  the  laws  of  almoft  all  eountritis.  Among  the 
Romint,  the  cnes  Ro:::a>ii  only  were  at  firft  cfteemed  freem^'n  ;  afterwards,  when  their  territories  in- 
creafed,  all  the  J'aHjus  were  made  free,  under  the  name  of  Latins,  only  they  had  not  the  privilege  of 
wearing  gold  rings,  which  was  altered  by  Juftinian  ;  at  laft,  all  born  within  the  pale  of  the  empire 
veie  citizens,  ir.  orbt  R.manc  qui  fun:,  ex  anjiitutbtie  Impcrator'n  Antoninl  clvci  Ro/tiani  effiBiJunt. 
Vicinius  2".  Dig.  Li^.  i.  tit.  5.  fo.  16.  Dio  Caffius  rel.ites  the  occafion  of  this  conftitution  being 
made  in  Excerpt.  Valef.  p.  751.  The  Orbh  Rcmanus  of  Spanln-im  is  a  complete  hirtory  of  the  pro- 
greiTive  admifljon  of  Latium,  Italy,  and  the  provinces,  to  the  freedom  of  Rome.  Lord  C.  J.  Hale  faith, 
that  the  law  of  En^Und  rather  contrafts  than  extends  the  difability  of  aliens,  becaufe  the  iluitting  out, 
of  aliens  tends  to  the  lofs  of  people,  who,  wlien  iaborioufly  employed,  are  the  true  rich  s  of  any  coun- 
try. Ventr.  42T.  2  Roll.  Rep.  94.  {d)  He  may  purchafe,  but  cannot  hold.  Co.  Lit.  2.  b.  There- 
fore if  tenant  in  tail,  lie  may  fufter  a  recovery,  and  dock  the  remainders.  Goldfb.  lo*.  4  Leon,  82. 
Br.  tit.  Denix^nand  ^-!//.y;.',  17.  On  a  covenant  to  ftand  feifed,  an  ufe  will  arife  for  an  alien.  Godb. 
27?.  But  by  aft  of  law,  he  cannot  take,  as  by  defcent,  courtefy,  dower,  guardianlhip.  Ventr.  417. 
Molloy,  464.  7  Co.  25.  By  a  fpecial  aft  of  parliament,  not  printed,  Rot.  Pari.  3  H.  5.  n.  15. 
women  aliens  marrying  Engliiiimen,  with  ihe  king's  licence,  were  allowed  in  future  to  demand  dower. 
iBut  this  aft  not  extending  10  rhofe  married  before,  therefore,  in  Rot.  Pari.  9  H.  5.  n.  9.  there  is  3 
fpecial  aft  of  parliament  to  enable  Beatrice  Countefs  of  Arundel,  born  in  Fonugal,  to  demand  her 
dower.  Hal.  MSS.  Hargr.  Co.  Lit.  31.  b.  n.  9.  See  ace.  Roll.  Abr.  675.  The  difability  of  an  alieri 
to  hold  lands  for  his  own  benefit  is  not  to  be  confidcred  as  a  penalty  or  forfeiture;  but  arifeth  merely 
f'rom  the  policy  of  the  law  ;  and  therefore,  it  hath  been  adjudged  in  equity,  that  he  cannot  demur  to 
a  difcovery  of  any  circumftancL-s  necefl'ary  to  eftablifli  the  faft  of  alienage.  Attorney  General  v.  Du- 
pleffis,  Parker,  144-   5  ^^'  ^' ^-  9'-] 

Sid.  193.  And  as  an  alien  cannot  inherit  himfelf,  fo  he  cannot  be  inherit^ 

J98.  Vent,  g^  .  {}^g  grandfather  born  in  England^  the  fon  an  alien,  the  grand- 
Cd!i  °"^^^"  ^°'^  born  in  E!igla?ul,  the  grandfon  {l:)all  not  inherit  the  grandfather, 
wood  V.  becaufe  he  muft  then  reprefcnt  the  father,  who  cannot  be  repre- 
^^^^l  ,,  fented  ;  but  if  the  father  be  an  alien,  and  two  brothers  born  ir^ 
Co!  Lit.  8.*  England^  they  may  inherit  each  other,  becaufe  the  defcent  is  im- 
cor.u  mediate,  and  they  do  not  take  by  reprefentation  of  the  father. 

Vent.  417.  If  the  eldeft  fon  be  an  alien,  the  younger  brother  born  in  Eng*^ 
ilnil.S.a.  /^„,/ {}^ai]  inherit  the  fatlier ;  otherwife  it  were  if  the  eldeft  fon 
(The  i"a;'her  wcrc  attainted,  becaufe  the  eldeil  fon  and  all  Ijis  dcfcendants  are 
beinpana-  before  the  younger  brother,  and  tlie  younger  brother  cannot  in- 
turAi-born      j^^^jj.  ijoff^g  x\xd.\.  line  is  cxtincl  -,  and  it  is  a  forei^jn  prefumption,  to 

fuUjcft,  the      -  .       ,  r  -1         1-         n         1  1  ^^  ,  1  ,'    ,       '. 

fon  would      fuppole  that  any  or  that  Ime  Ihould  come  over  and  have  children  in 

be  fo  now  by  England;  but  the  pcrfon  attainted  is  fuppofed  to  have  all  his  chil- 

ft'vlteso'r    ''^^"  refidiTig  in  the  kingdom  under  the  king's  allegiance,  there- 

7  Ann.  c.  5.  fore  there  is  a  line  continuing  before  tliat  of  the  younger  brother. 

and  4  G.  2.        Yox  the   fame  reafon,    if  an   alien   hath   four  fons,    the  two 

il^d  eldeft  aliens,  and  the  two  younger  naturalized,  and  one  of  the 

younger  fons  purchafeth  lands  and  dies,  the  eldeft  brother  having 

ifTue  born  within  the  realm,  tlie  younger  brother,  and  not  the 

jflue  of  the  eldeft,  ihall  inherit. 

If 


if  an  aliert  hath  a  foh  alien,  and  afterwards  is  made  a  denizen,  Cro.  jac, 
ajid  hath  a  fecond  fon,  the  fecond  fon  ihall  inherit,  though  the  S39'^']<^('o 

1  J   n.  r       u        1-  JO  ,s  ,  init.  8. 

eidelt  Ion  be  alive.  a.  to  be  un- 

If  an  alien  hath  ilTue  two  fons,  ^.  born  beyond  Teas,  and  B.  deritood. 

born  in  England,  and  A.  is  naturalized,  he  Ihall  inherit  B.  Cr'™  i^- 

And  now  by  the  ii  ^  I2  W.  3.  cap.  6.  it  is  enacfted,  "  That  530.     '" 

**  all  and  every  perfon  or  perfonsi  being  the  king's  natural-born  Godfrey  v. 

**  fubjedl  or  fubjedts,  within  any  of  the  king's  realms  or  domi-  r^j^"* 

**  nions,  fliall  and  may  hereafter  lawfully  inherit  and  be  inherit-  fon  why 

*'  able,  as  heir  or  heirs  to  any  honours,   manors,  lands,  tene-  lands  de- 

"  ments,  or  hereditaments,  and  make  their  pedigrees  and  titles  ^^^^1^°^'^ 

*'  by  defccnt  from  any  of  their  anceftors,  lineal  or  collateral,  al-  could  not 

*'  though  the  father  and  mother,  or  fathers  or  mothers,  or  other  ^^  ^^ken  by 

**  anceltor  of  fuch  perfon   cr  perfons,    by,   from,    through  or  that'the^^* 

*'  under  whom,  he,  (lie  or  they  Ihall  or  may  make  cr  derive  their  king  could 

*'  title  or  pedigree,  were  or  was,  or  is  or  are,  or  fhall  be  born  ^^  °''''S'^ 

**  out  of  the  king's  allegiance,  arid  out  of  his  majefty's  realms  andfoVkes. 

•*  and  dominions,  as  freely,  fully  and  eftedlually  to  all  intents  But,  as  it 

*'  and  purpofes,  as  if  fuch  father  or  mother,  or  fathers  or  mo-  ff-medhard, 

**  thers,  or  other  anceflor  or  anceftors,  by,  from,  throi?gh  or  jefts v.ichin 

"  under  whom  he,   flae  or  they  fhall  or   m.ay  make  or  derive  theallegi- 

*'  their  title  or  pedigree,  had  been  naturalized,  or  natural-born  ^p*:*'  V^" 
«f    r  u-    n    "  claimed  uri- 

"    fubjeds.  der  him, 

Ihould  be  difabled  from  conveying  defcent,  by  tlie  operation  of  a  rsafon  of  which  the  very  reverfe  \v23 
true  as  to  themfelves,  therefore  this  ftatutb  was  made.  Law' of  Forfeit.  S4.]  803250.  2.  c.  39. 
which  obviates  feme  doubrs  that  may  arife  th'-rein,  and  confines  the  benefit  of  this  ftatute  to  fuch  Keirs 
as  fljall  be  living,  and  capable  of  taking  the  eftate  at  the  death  of  the  perfon  laft  dying  feifcd.  But  in 
cafe  the  defcent  fliall  be  ca(\  upon  a  daughter,  and  there  fliall  be  afterwaidi  a  fon  born,  or  one  or  riiote 
idaughter  or  daughters,  the  defcent  fa  call  upon  the  daughter  fliail,  in  the  one  cafe,  be  entirely  divcftci 
ih  favour  of  the  fon,  and  the  after-born  diughrer  or  daughters  fliall,  in  ihe  other  cafe,  Inherit  in 
coparccnery  with  her. 

If  an  alien  purchafes  land,  the  king  thall  have  it  upon  office  Co.  Lit.  2. 
found;  for  fince  the  freehold  is  in  the  alien,  and  he  is  tenant  to  j^^{^\ly 
the  lord  of  whom  the  lands  are  holden,  it  cannot  be  devefted  out  Leo.i.  pi.  6t. 
of  him  but  by  fome  notorious  atl,  by  which  it  may  appear  that 
the  freehold  is  in  another  :  but  if  an  alien  purchafes  lands  and 
dies,  then  the  freehold  is  in  the  king  without  office  found,  be- 
Caufe  rlo  mart  can  take  it  as  heir  to  the  alien,  therefore  the  free- 
hold is  cad  upon  the  king  •,  but  if  an  alien  purchafes,  and  after- 
wards is  made  a  denizen,  and  then  hath  ifl'ue,  and  dies,  the  iffiie 
Ihall  inherit  till  office  found,  becaufe  there  is  a  perfon  in  being  to 
take  as  heir  to  the  denizen,  upoiv  whom  the  law  cafts  the  free- 
hold,  which  is  not  to  be  devefted  out  of  him  without  the  fo- 
lemnity  of  an  office. 

If  an  alien  and  a  fubje(£l  purchafe  lands  to  them  and  their  Goldlb.  29. 
heirs,  the  furvivorffiip  fliall  take  place  till  office  found,  but  the  ^l','^*].^^^.* 
office  found  entitles  the  king,  and  fevers  the  jointenancy ;   for  Dyer,  283. 
the  freehold  is  in  the  alien  by  the  folemnity  of  livery,  till  it  is  p'/  3^- 
devefted  out  of  him  by  folemn  office  found;  and  every  perfon,  xhere\re 
who  is  refident  in  the  kingdom,  is  fuppofed  a  natural-born  fub-  two  fjrtsot' 
jedl,  till  the  contrary  be  found  bv  office.  offices,  an 

'  '  office  of  en-» 

tiding,  which  is  und?r  the  grca:  feal  5  and  an  office  of  inftrufllon,  which  is  under  the  feal  of  the  Ex- 

K  3  chfiijucrj 
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chequer;  the  office  of  cnt'itling  is  an  Inquetl,  whicli  gives  the  king  a  title,  as  here  in  the  cafe  Of 
aliens,  &c.  5  Co.  52.  Page's  cafe.  See  Gilb.  Hi(t.  View  of  the  Exchequer,  137,  133,  134.  Gilb. 
Hift.  Chan.  la.  [  The  king  has  a  title  betore  office  found  ;  the  office  vefts  the  pofieirion.  5  Coi  52. 
Hob.  153.  Parke,  152.  Choles  in  aftion  belonging  to  an  alien  enemy  are  forfeitable  to  the  crown, 
but  there  muft  be  an  inquifirion  to  entitle  the  king  5  and  if  a  peace  be  made  before  the  inquifition  is 
taken,  the  caufc  of  forfeiture  is  difcharged.    Attorney-General  v.  Weeden  jnd  Shales,  Parker,  267.  J 

Roll.  Abr.        If  an  alien  purchafes  a  copyhold  in  fee  in  the  name  of  J.  S. 

Hob  214  "^  ^^"^^  ^°^  ^^"^  '^"'^  ^^^  heirs,  though  it  be  found  that  the  copy- 
Cro.Ja.  51Z.  hold  was  in  trufl  for  t\\c  alien,  and  that  J.  S.  had  the  legal  ef- 
Aiien,  14.      ^.^i-e^  yet  the  king  mull  fue  in  Chancery  to  have  the  trufl  exe- 

f '''ir'"''  cuted  for  his  benefit. 
41.  70. 

Parker,  156.  |-^i^  ^ligjj  infant,  under  the  age  of  21  years,  cannot  be  a  mer- 
[St.  13  and  j.].^3j.,j.  ti-af^ei-  within  this  realm,  nor  can  he  enter  any  goods  in  his 
c.  II.  f.  10.  own  name  at  the  cultom-houie.J 

[Merchant  An  alien  cannot  purchafe  a  leafe  for  years  of  lands,  but  he 
ftrangerB  may,  if  he  be  (a)  a  merchant,  take  a  leafe  of  a  houfe  for  his  ha- 
perinitted  to  bitation,  for  years  only,  and  this  is  for  the  encouragement  of 
rent  houfes,  commerce  ;  for  if  an  alien  trade  he  muft  have  an  abode  amon^f 
and  ni't"he!  ^^  '  ^"^  ^^^  ^"^^  depart  the  kingdom,  or  die,  it  goes  to  the 
own  com-  king,  not  to  his  executors  or  adminiftrators ;  becaufe  it  was 
modifies  only  a  perfonal  privilege  annexed  to  the  alien,  as  a  merchant, 
themicivcs,    £qj.  ^j^^  encourasement  iof  commerce,    and   confequently   muffc 

without  any  .  .  ,     ,  .      °       .  ,  .  ,  .  i      •      n 

interruption  cxpite  With  hiHij  witliout  goiHg  to  his  excGUtors  or  admmiitra- 

from  the  ci-    fors. 
tizcns,  about 

the  year  12S4;  for  before  that  time  the v  hired  lodgings,  and  their  landlords  were  the  brokers,  who 
fold  alltheir  goods  and  merchandifes  for  them.  Rapin,  361.  note  9.  Fab.  Chron.  This  indulgence, 
together  with  the  lofs  of  their  br.-jkerage,  feems  to  have  provoked  the  refentment  of  the  citizens  ;  for,  m 
the  Parliament  Roll,  in  the  iSth  j-jr  of  Edward  i(t,  {-viz.  A.  D.  1289)  we  find  the  following  peti- 
tion, and  anfwer  :  "  Ci-r-'es  L<ndcn  pctunt  qucd  clien'tgtva'  viercatoret  expellartur  a  chitiite,  quia  diten- 
*'  tur  ad  depauptrationem  ci-v'ium,  &€.'" — Rel'ponfio  :  "  Rex  intcndit  quod  mercatores  extratiei  Junt  idonei 
"  ct  uti/a  muirniitibus,  (Sfc.  e!  r.on  hiih.-t  ccndl-um  cos  expelL'ndi.'"  2  Inft.  741.  j  {")  Poph.  36.  Co. 
Lit.  2.  b.  andthe  notes  in  14th  ed.  Roll.  Abr.  194.  muft  be  a  merchant,  {i)  Not  if  he  goes  be- 
yond fea,  and  leaves  lervanti  in  hii  houfe  during  his  ablence.     Dyer,  2.  b. 

[Sir  W.  But  by  the  32  i^.  8.  cap.  l5.  paragr.  13.  it  is  enafled,  "  That 

ftonc  'i  Bl.  "  ^^^  leafes  of  any  dwelling-houfe  or  fliop  within  this  realm,  or 

Comrn.  "  any  of  the  king's  dominions,  made  to  any  ftranger  artificer,  or 

372.)  fay?,  «  handicraftman  born  out  of  the  king's  obeifance,  not  being  de- 

tutes^prohu  *'  nizen,  fiiall  be  void,    and  of  no   efFecSt  ;   and  the  perfon  fo 

biting  alien  "  taking  luch   leafe  forfeits   100/.  and  the  perfon  letting   100/. 

artificers  to  «  more  •,  one  moiety  to  the  king,  and  the  other  to  him  that  wilji 

tbemfeh-es,  "  ^^e  for  the  fame." 

ace  generally  held  to  be  virtually  repealed  by  the  ftat.  5  Elis.  c.  7.  but  there  doth  not  appear  to  be  any 
other  authority  to  that  elicit.     1  Wooddef.  373.  note.]  * 

Sand.  1,  to  Upon  this  ftatute  the  cafe  was,  an  a£lion  of  debt  was  brought 
^o8.  S.  C.  "P°"  ^"  obligation,  and  upon  oyer  demanded  of  the  condition,  it 
aKLeb.  102.  was  recited,  and  it  referred  to  indentures,  which  indentures 
116.  s.  C.  were  likewife  recited  in  hxc  vei-ba  ;  the  indentures  were  upon  i, 
M5°^s.  c^  ^^^^^  of  2  houfe  in  Wcfnninjler^  teferving  rent  with  covenants-, 
cited,  and  ^c.  the  defendant  pleaded  32//.  8.  cap.  16.  and  that  he  was  an 
agreed  to  be  alien,  isc.  and  fo  would  avoid  the  leafe  and  the  rent,  and  all  the 
(in'thi's'cafe  f<-"curity ;  divers  c.\ccptions  vvcre  taken  to  this  pleai.     i.  He  ha,* 

not 


fiot  faid  where  he  v/as  an  artulcer,  but  this  was  over-ruled  ;  for  two  aaions 
it  is  a  perfonal  quality,  and  fhall  follow  the  perfon,  and  is  uni-  ^^"^f^ 
verfal.     2.  The  defendant  ought  to  have  fet  forth  and  pleaded  the"o^ne^' 
the  indenture  ;  but  per  Cur\  fince   the  plaintiff  has  brought  it  debt  for 
into  court,  as  mult  be  intended,  and  fet  it  forth,  the  defendant  "^"'5  the 
may  plead  upon  it  without  fetting  it  forth  again.     3.  The  plea  aaionhci^e 
is,  that  indentura  pradiBa  vacua  exijlit,  and  this  was  likewife  over-  mentioned. 
ruled  ;    for  the   law  is,  that  the  indenture  and  bond  make  but  J"  ^°^^'  ^^^ 
one  fecurity,  and  if  the  covenant  be  releafed  before  breach,  the  pleaded-  it 
bond  will  lignify  nothing.     4.  This  appears  to  be  a  mefluage  or  was  in  the 
tenement,  but  he  has  not  averred  it  to  be  a  manfion-houfe  or  ^^ft  that  the 
Ihop,  according  to  the  ftatute  ;  and  upon  this  point  the  Court  heremade, 
at  hrfl  were  divided.     Keyling  held,  that  mcjjuagiiim  is  manfum^  for  the  want 
l^  quod  dare  con  ft  at  non  debet  verificare.     Morton:   Though  ;«^A  of  the  aver- 

f  ,  o  */       mcnt*  was 

fuagium  be  a  word  of  art,  and  may  be  applied  to  other  things  by  taken ;  for 

a  large  fenfe,  as  to  a  barn  or  chapel ;  yet  in  propriety  it  is  a  ^^^  other 

manfion-houfe,  and  fliall  be  intended  fo.     Tivifden  and  Wyndhaniy  ff  that'ex*" 

that  it  ought  to  have  been  averred  ;  for  he  mufl  bring  himfelf  ception.The 

precifely  within  the   ftatute,    cfpecially   in  fuch  a  cafe  as  this,  opinion  of 

where  he  would  avoid  his  own  contracl ;  but  afterwards  the  de-  l^a^s'"^'^ 

fendant  had  judgment.  ^  finally  given 

on  the 
point;  for  the  defendant,  believing  that  judgment  would  be  pronounced  agalnfthim,  fubmitted.J 

A  fpeclal  verditt   found,   that   the  plalntifF  made  a  leafe  of  aShow.Rep. 
a  houfe  to  the  defendant,  who  was  found  to  be  an  alien  artificer,  /5v  P'ik.- 
and  that  this  leafe  was  made  by  indenture  between  the  plaintiff  pg^acii^  ^but 
and  defendant,  and  tliat  there  was  no  other  fecurity  or  promife  nojudg- 
made  by  the  defendant  -,    and  that  the  defendant  entered,   and  ""^"^* 
enjoyed    fo    long,    for   which   the    plaintiff  brought  a   quantum  cti-'   diere 
tneritit ;   to  which  the  defendant  pleaded  non  ajjiimpfit ;    and  the  are  other 
matter  being  found  nt  fupra^  the  Court  held,  that  an  ajfumpfit  ways  to 
would  not  lie.      i.  Becaufe  this  (^j)  would  evade  the  ftatute.     2.  tomake'an* 
A  promife  in  law  {h)  never  takes  place  where  there  is  an  a£tual  agreement 
agreement.  for  as  long 

"  as  you  and  I 

pleafe,  at  the  rate  of  ;o  1.  fer  ann.  for  an  ufTumpfit  v/ill  lie  thereon ;  or,  you  fli.ill  have  my  houfe  for  fo 
Jong  as  you  and  1  pleafe,  for  fo  much  ai  it  is  Wurcli.      {h)   No  fuch  thing.    6  Mod.  131. 

Debt  upon  an   obligation  for  performance  of  covenants  in  a  3  '^^^-  94* 
leafe  of  a  houfe,  l^c.  the  defendant  pleaded  the  ftatute  of  32/7.8.  "rid'ham*' 
cap.  16.  and  let  forth  that  he  was  a  vintner,  and  alien  artificer  ;  andliontee. 
and  upon  demurrer  it  was  Infifted  upon  for  him,  that  a  vintner  Is 
as  much  an  artificer,  and  within  the  meaning  of  the  ftatute,  as 
a  mercer,    draper,    or  grocer.     Ch.  Juft.  This  ftatute  refers  to 
another  made  l  i?.  3.  cap.  9.   ivhich  prohibits  alien  artificers  to  ex- 
(rcife  any  handicraft  in  England,  wihfs  as  fervant  to  a  fubjetl Jhilful 
in   the  fame   art,    upon  pain   of  forfeiture   of  his  goods;    now    the 
myftery  of  a  vintner  chiefly  coaififts  in  mingling  wines,  and  that 
is  not  properly  an  art,  but  a  chevit ;  fo  the  plaintiff  had  judg- 
ment. 


If  a  woman  alien,  be  flie  fiiend  or  enemy,  marry  a  fubje(fl,  7^0.2^ 
fiie  Ihall  not  be  endowed,  becaaCe,  by  the  policy  of  the  common  ^\^^|''q^, 

xj^  ^.  la  />', 


31- 
9- 


13^  aliens. 

Vent.  417-  law,  all  aliens  are  difabled  from  acquiring  any  freeKold  amongft 
Bur  by  the         .  dower  too  Is  an  eftate  created  by  aft  of  law,  and  therefore 

law  or  the         ,  ,.,.,,-      /?  ■        n      ii  r  n 

crown,  if  the  the  law,  which  till  Jni/tra  agitj  Ihali  not  transfer  an  eltate  to 
king  marry  Qj^g  .vvho  Cannot  keep  it,  but  muft  immediately,  in  refpeft  of 
ihaU  be  e?'  ^^^  ''^S^^  difability,  give  title  to  another  :  and  there  is  a  diverfity 
dowcd,  be-  between  fuch  a6ls  of  law  and  the  acls  of  the  party  himfelf ;  as 
caufe  princes  jf  ^^  2\\c\\  malces  an  aftual  purchafe,  ^V,  fo  aliens  {hall  not  be 
ryTccorXg  tenant3  by  the  courtefy,  by  the  fame  reafon. 

to  their  dignity,  unlefs  to  pcrfons  abroad  ;  and  now,  by  a  fpecial  aft  of  parliament,  not  printed,  8  H.  5. 
ti.  I  c.  women  aliens  who  marry  with  the  king's  licence,  to  Ettglijhmen,  fhall  be  endowed  ;  fo  of 
Enghjh  women  who  marry  aliens  by  the  fame  licence  :  but  this  latter  part  can  only  be  meant  where 
the  alien  hufhands  are  after  made  denizens,  that  their  wives  fhail  have  dower  of  lands  purchafed 
fcefore;  for  otherwife  they,  having  no  capacity  at  all  to  hold  any  lands  of  any  eftate  of  freehold,  can 
deriTe  no  title  of  freehold  to  their  wives,  and  this  adt  never  intended  to  put  them  in  a  better  con- 
dition for  that  purpofe  than  they  were  before  ;  but  it  mnft  be  intended  of  land  purchafed  before 
their  denization  ;  fmce  as  to  land  purchafed  after,  they  would  not  want  the  afliftance  of  an  aft  of 
parliament,  being  by  the  common  law  dowable  of  thefe.  Roll  Abr.  675.  If  one  marries  a  woman 
alien  without  fuch  licence,  and  then  fells  his  lands,  and^after  the  wife  is  made  a  denizen,  /he 
fljall  not  be  endowed,  becaufe  her  capacity  began  by  the  denization,  and  flie  was  before  abfolutely 
difabied  to  held  any  land  j  but  if  this  marriage  were  by  the  king's  licence,  then  it  feema 
the  wife  may  be  endowed,  becaufe  being  married  conformable  to  that  aft,  her  title  to  dower 
began  prefently,  and  cannot  be  defeated  by  any  after-aft  of  the  hulband's.  Co.  Li:.  33.  a. 
J3C0.  23. 

Comp.  In-        Aliens  feem  not  Incapable  [of  the  fuperlor  ecclefiaflical  prefer- 

cumb.  213,  j^g„j.5*^-j  a„(i  though  this  practice,  fays  Waifotiy  has  always  pre- 

Hughes's  vailed,  yet,  fays  he,  it  proceeded  rather  from  the  pope's  ufurpa- 

Pirfon's  tion,  and  a  iubmiflion  to  his  pretended  authority  in  church  mat- 

"  Roll  Ab°  ^^'^^^»  ^^^'^^  from  any  nice  diltinclions  made  ufe  of  between  fpiri- 

3.^8.  4  inft.  tual  and  laymen,  that  the  former  would  lefs  difcover  the  fecrets 

33S.  Cot-  Qf  ti-^e  realm,    or  tranfport  the  treafure  thereof  to  nourilh  the 

Wooddef.^  king's  enemies,  than  the  latter. 

377.  388.  *  Aliens  prohibited  to  take  benefices  without  the  king's  licence.  3  R.  a.  C.  3.  7  R.  2» 
c.  ta.  I  H.  5.  c.  7.  [To  the  firft  of  thefe  ftatutes,  it  is  faid  ill  the  old  abridgemefit,  that  the  Lords 
^'iritual  did  not  allent.J 

[By  the  flatute  of  24  Geo.  3.  r.  33.  the  bifhop  of  London,  or 
any  biftiop  appointed  by  him,  is  enabled  to  ordain  aliens  either 
as  priefls  or  deacons  without  requiring  them  to  take  the  oath 
of  allegiance,  provided  that  they  do  not  olHciate  in  any  place 
"vvithin  the  king's  dominions  ;  and  further  that  in  the  letters  tefti- 
monial  of  fuch  orders  the  name  of  the  perfon  fo  ordained  be  in^ 
ferted,  with  the  addition  of  the  country  to  which  he  belongs,  and 
the  further  defcription  of  his  not  having  taken  the  oath  Oi  alle- 
giance, being  exempted  from  fo  doing  by  this  a£l.] 


[(C  2.)  How  far  the  Laws  of  this  Country  attach 
upon  Aliens* 

I  v/ooddcf.  j\  N  alien,  whllft  he  refides  here,  is  generally  fubjefl  to  our 
Cr!l  °8c  "^  laws,  and  owes  a  local  and  temporary  allegiance  to  the  fove- 
1  Havtk.  reign,  by  whofe  authority  thofe  laws  are  adminiflered,  and  fey 
P.  C.  c.  17.  whom  his  perfon  and  property  are  protedled  ;  confequcntly,  if 
Aan.  «?i6,  fJui'i^g  ^^^^i  rcfideuce  he  commit  a  a  oiTcnce,  which  in  the  cafe 

of 
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©f  a  natural-born  fubjecl  would  amount  to  treafon,  he  may  be  Hob.  271. 

dealt  with   as  a  traitor ;    and  this  whether  his  fovereign  be  in 

amity  or  at  enmity  with  us.     My  Lord  Cokeys  pofition,  therefore,  3lnft.4,  5. 

that  an  alien  enemy  cannot  be  guilty  of  treafon,  muft  be  taken 

with  this  reftridlion,  namely,  where  he  invades  this  country,  and 

is  taken  in  war :  in  which  cafe  indeed  he  is  not  punilhable  at  all, 

according  to  the  courfe  or  by  the  rules  of  the  municipal  inftitu- 

tions,  but  is  to  be  dealt  with  according  to  the  law  of  nations  in 

martial  affairs. 

It  is  declared  by  ftatute  32//.  8.  c.  16.  f.  9.  That  every  alien, 
coming  into  the  king's  dominions,  (liall  be  bounden  by  and  unto 
tlie  laws  and  ftatutes  of  this  realm. 

But  a  French  prifoner   of  war,    being  Indlcled  for  privately  Foft.  Cr.L. 
dealing  in  the  fhop  of  a  goldfmith  and  jeweller,  a  diamond  ring,  f^^*.  ""J** 
which  by  ftatute   10  ^  ii  JV.  3.  r.  23.  is  an  offence  punifhable  cafe,    in 
with  death,    the  judge  whcutried  him  thought  it  improper  to  this  cafe,  a 
proceed  capitally  upon  a  local  inftltution,  and  therefore  advifed  '"["'^'^ 

K       '  ^  -I-  r    1  •  CL  r  rL      ^■  -in  writer  ob* 

the  jury  to  acquit  him  or  the  circumltance  or  Itealing  m  the  ihop,  ferves,  the 
and  to  find  him  guilty  of  fimple  larceny  to  the  value  laid  in  the  numanity  of 

more  confpicuous  than  the  foundnefi  of  the  principle,  as  a  point  of  me:e  law.     i  Wooddcf.  381. 

Aliens  are  comprehended  within  the  ftatute  25  E.  3.  r.  4.  for  i  Hawk, 
extending  the   benefit  of  clergy,  according  to  a  very  old  inter-  T'^' p^^' 
pretation  of  that  law.  tit.  ci/rgy,  p.  20. 

A  refident  alien,  it  hath  been  adjudged,  Is  entitled  to  the  be-  Courteen's 
nefit  of  a  general  pardon ;  but,  if  he  is  not  in  the  kingdom  at  the  "j^'  ^^^' 
time  of  the  promulgation  of  the  pardon,  he  is  not  within  the  be-     ' 
nefit  of  it,  for  he  is  no  otherwile  a  fubjscl,  but  by  his  refide?ice 
here. 

Aliens  are  fiibje£l  to,  and  fhall  have  advantage  of  the  ftatutes  St.  21  ta.r. 
agalnft  bankrupts.  *^*  '9-  f- 15» 

The  property  of  an  alien,  refident  abroad,  confifting  of  ftock  i  Atk.  10, 
in  the  publick  funds,  or  other  pSrfonal  effects  in  this  country,  is 
fubjecl  to  the  controul  of  the  Court  of  Chancery. 

But  if  an  alien,  refident  abroad,  dies  inteftate,  his  whole  pro-  PIpen  v. 
perty  here  is  diftributable  according  to  the  laws  of  die  country  '"'P^"* 
where  he  fo  refided  :  but  the  refidence  muft  be  ftationary,  not  Bil^n  v."^' 
occafional,  elfe  the  municipal  inftitutions  will  not  attach  upon  the  Coie,  id, 
property.]  '^'5* 

(D)  What  Adions  Aliens  may  maintain ;  and 
therein  of  the  Difference  between  an  Alien 
Friend,  and  one  whofe  King  is  at  Enmity  with 
ours. 

A  N  alien  ffiend  may  have  perfonal  a£lions  {o)y  but  not  real ;  an  Co.  Lit.  n?. 
^^  alien  enemy  (hall  not  have  real,  perfonal,  or  mixed  atftion.  \\  %^^^^' 
The  reaibn  why  an  alien  friend  is  allowed  to  maintain  perfonal  i,l\. 

adtioHa 
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[  (j)  And  a£lions  is,  becaufe  he  would  otherwife  be  incapacitafed  to  mc'r* 
thrs,  though  chandize,  which  may  be  as  much  to  our  prejudice  as  his ;  but, 
abroad.  Dy.  as  to  the  allowing  ot  him  to  maintain  real  actions,  there  is  no 
a.  b.  But  reafon  for  it,  becaufe  there  is  no  neceffity  that  he  fliould  fettle 
thJ'courts^  amongd  us  :  an  {i')  alien  enemy  is  difabled,  from  the  prejudice 
of  K.  B.  that  may  accrue  to  the  king  and  kingdom,  if  he  were  allowed  to 
and  c.  F.      nlaintain  any  aftion. 

require  le- 

eurity  for  cofts  :  not,  however,  until  bail  is  put  in.  i  Term  Rep.  267.  561.  2  H.  Bl.  Rep.  tiS. 
4  Terra  Rep.  697.]  (/>)  But  who  fliall  be  faid  an  alien  enemy,  and  how  it  fliali  be  tried,  -vide  9  Co. 
^i.a.  That  it  fhall  be  tried  by  the  record  in  Chancery,  whether  his  prince  is  at  peace  or  enmity 
with  ours,  for  every  league  is  of  record  ;  and  Cro.  El.  142.  Owen,  45.  That  open  adts  done  by 
his  prince  are  furficient,  and  that  it  is  not  neceffary  that  a  war  be  proclaimed.  Turks  and  Infidels 
are  not  birpetul  inimici,  nor  is  there  a  particular  enmity  between  them  and  us  3  for  the  difference  be- 
tween their  religion  and  ours  does  not  oblige  us  to  be  enemies  to  their  perfons.  Salk.  46.  pi.  2.  faid 
to  be,  the  words  of  L.  K.  LittUton.     1  Atk.  5 1 .    Vtde  Skin.  X67.  204. 

Yeiv.  19S.  A  merchant  flranger  fhall  have  an  a£lion  for  faying  he  is  a 
Tuericote      bankrupt,  for  by  law  he  may  have  perfonal  actions,  and  thefe 

and  Mori-  ,     ^       ,  .■'.,.  ,■!.,.   ^        ,  ' 

fon.  Buift.    vsTords  tend  to  impair  his  credit  in  his  trade. 

1^4.  s.  c. 

[  By  an  exprefs  law,  vix.  St.  31  H.  6.  c.4.  redrefs  is  provided  for  aliens  who  are  injured  by  the  king'i 

lubjedts  on  the  lea,  or  in  any  part  of  the  realm,     x  R.  2.  f.  2,  3  Bulftr.  28.] 

II  Ed.  3.  An  alien  friend,  merchant,  may  upon  a  flatute  extend  lands, 

n'^'i-^'b  ^'hich  the  king  (hall  not  have  upon  office,  and  for  which  he 
iu  margin,  fiiall  have  an  aflize  in  cafe  of  oufter;  for  the  main  end  and  defign 
of  both  the  ftatute-ftaple  and  merchant  was  to  promote  and  en- 
courage trade,  by  providing  a  fare  and  fpeedy  remedy  for  mer- 
chant flrangers,  as  well  as  natives,  to  recover  their  debts  at  the 
day  affigned  for  payment. 
Co.  Lit.  An  abbot,  prior,  or  priorefs  alien  fhall  have  adllon  real,  pei^ 

120.  a.  b.  fonal,  or  mixed,  for  any  thing  concerning  the  poffenVons  or  goods 
S.  V.  Mol-  of  their  monaflery  here  in  Engla?idy  becaufe  they  fue  in  their  cor- 
ky, 270.  porate  capacity,  and  not  in  their  own  right  to  carry  the  efFedls 
['(J)' Upon    o^^  °^  ^^^^  kingdom  {d). 

the  fame  principle  it  hath  been  holden,  notwithftanding  the  ftatutes  of  3  R.  2.  C.  3.  7R.  2.  c.  12. 
and  I  H.  5.  c.  7.  that  an  alien,  incumbent  on  an  ecclefiaftical  benefice,  may  maintain  an  ad>ion 
concerning  the  glebe,  tithes,  &:c.  Hughes's  Parfon's  Law,  c.  10.  cites  Dr.  Seaton's  cafe,  M.  8  J.  i. 
C.  B.] 

Cro.  Car.  8.  So  an  alien  friend  may  be  an  adminiftrator,  and  (liall  have 
SrirUpweii  adminillration  of  leafes,  as  well  as  perfonal  things,  becaufe  he 
cafe.  Vent.  ^^"^^^^  them  in  another's  right,  and  not  to  his  own  ufe. 

4.17.    S.C..  cited. 

Cro.El.142.  Cut  Jt  \-.^^  been  long  doubted,  whether  an  alien  enemy  may 
Went!*^*  niaintain  an  a6lion  as  executor  J  for  on  the  one  hand  it  is  faid, 
%vorrh'3  that  by  the  policy  of  the  lav/,  alien  enemies  (hall  not  be  permit- 
C)tri..eof  ^^^  jQ  bring  adions  for  the  recovery  of  cfFccls  which  may  bs 
, ./  ^  *  carried  out  of  the  kingdom,  to  the  impovcrilhment  of  ourfelves, 
and  enriching  of  the  enemy ;  and  therefore  public  utility  mull  be 
MoIIoy,  preferred  to  private  convenience:  baton  the  other  hand  it  is  faid, 
87c.  Cro.  that  thcfc  el]e(i\s  of  the  teflator  are  not  forfeited  to  the  kin?  by 
Mo.  471.  ^''"X  °^  rcprifal,  becaufe  they  are  not  the  alien  enemy's,  he  being 
Carter;  49.    to  rccovci  ihcm  for  Others  ;  and  if  the  law  allows  an  alien  enemy 

6  to 
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to  pofTefs  the  effe£ls  as  well  as  an  alien  friend,  it  mufl  allow  19'-  Skin, 
him  power  to  recover  them  ;  and  if  it  were  otherwife,  it  would  be  V°'^  ^~f 
a  prejudice  to  the  king's  fubje6ls,  who  could  not  recover  their  Maurmut, 
debts  from  the  alien  executor,  by  his  not  being  able  to  get  in  the  ^'  3« 
afiets  of  the  tellator. 

If  an  alien  enemy  comes  \itxz  fub  falvo  ccuduclu,  he  may  main-  Saik.  46. 
tain  an  adion  ;  fo  if  an  ahen  amy  comes  here  in  time  of  peace  P|;  f; 
per  licentiam  domini  regisy  as  the  French  proteftants  did,  and  lives  wiiiiams, 
here  fitb  prcieciione^  and  a  war  afterwards  happens  between  the  Ld.  Raym. 
two  nations,  he  may  maintain  an  adtion,  for  fuing  is  but  a  con-  ^^^*    *°^* 
fequential  right  of  {a)  protection  ;  and  therefore  an  alien  enemy,   jge.    Br. 
who  is  here  in  peace  under  proteclion,  may  fue  a  bond  ;  aliter  of  t't.  Prcper- 
one  commorant  in  his  own  country.  *"\  P'  ^'^• 

•'  {a)  But  an 

•lien  enemy,  who  has  fuch  proteftion,  muft  plead  it.  Fared,  t  50.     Sylvefter's  cafe.   Ld.  Raym.  zS'j. 

f But  if  alienage  limply  be  pleaded,  it  is  not  neceflary  to  reply,  that  the  plaintill'  is  not  an  alien  enemy, 
z  Str.  1082.} 

[It  hath  been  heretofore  holden,  that  an   alien  enemy  may  [Record  v. 
maintain  an  allien  in  this  country  for  the  recovery  of  a  right  ^^"^n^^^*"* 
claimed  to  be  acquired  in  aftual  war;  but  that  opinion  hath  been  173^.  iBI. 
fince  over-ruled,  and  it  hath  been  determined  in  the  Exchequer  Rep*  S^S- 
chamber,  that  by  the  municipal  law  of  this  country  no  fuch  iuit  R^j'^^j^'bu" 
can  be  fupported.  Dougi.eiJ 

Anthon  v.  Fiflier,  Dougl.  Ad.  30. 

An  alien  enemy,  prifoner  of  war,  is  not  entitled,  under  any  Anon, 
circumftances,  to  his  difcharge  upon  a  habeas  corpus.  ^  Bi.Rep. 

A  foreigner  is  allowed  to  put  in  his  anfwer  to  a  bill  in  equity  Simm.onds 
in  his  ov/n  language,  but  a  fworn  tranflation  mud  be  alfo  filed  ^"P"?,!''^' 

...  o      a   '  3  Ur.  l,n. 

With  It.  Rep.  263. 

Interrogatories  for  the  examination  of  witnefles  who  are  fo-  Lord  Bel- 
reigners  muft  be    in  EngUfrj^    and   being   afterwards   tranflated,  T°d^7 
their  aufv^-ers  muft  be  tranflated  by  fworn  interpreters.]  4.  Br.  ch.* 

Rep.  90.  J 

(E)  Of  pleading  Alienage. 

TF  one  born  In  Jerfey^  or  elfewhere  within  the  king's  obedience,  Co.  Lit. 
"■•  brings  a  real  action,  and  the  tenant  pleads  that  the  demandant  ^^^-  ^' 
is  an   alien  born  under  the  obedience  of  the  French  king,  and  6  Co.  47.* 
out  of  the  ligeance  of,   Is^c.  the  demandant  may  reply,  that  he  ^  K-eb.  98., 
was  born  at  fuch  a  place  in  Englatid,  within  the  king's  allegiance,  L<=o"-  7S, 
Isjc.  and  fuch  hath  ever  been  the  manner  of  pleading  in  fuch  't^o.    Raft.* 
Cafe*.  Ent.  605. 

*  ^a.  If  the  belt  methcd  would  not  be,  to  fay,  born  within  the  king's  obedience,  "z/ix.  at,  &i.  the 
veiiue  laia  by  tiie  pijinciti'  in  nis  decjaratiun  i* 

In   an  alTife  tempore  Jac.  r.   the  defendant  pleaded,  that  the  7C0.  1.9. 
pV,iintiff  WHS  born  apiid  E.  infra  regrium   Scotia  ac  intra  ligesntiam     ^'  ^'?' 
d/cli  dotiiini  regis  rcgni  fiii  Scotia,  ac  extra  ligeatitiat)!  dicti  dotmnl 
regis  regni  fiii  Atiglia  ;  and  this  was  holden  no  good  plea,  becaufe 
it  referred  ligeance  and  faith  to  E::giu7:df  and  not  to  the  king. 

In 
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Sid.  357.         in  debt  on  art  obligation,  which  was  for  payment  bf  rent  ri**> 
Freeman  V.    (gj-ygj  |)y  jgafg  for  years;  the   defendant  pleaded  the  32  //.  8. 
*'  c.  16.  and  that  he  was   an   alien  artificer,  iS'c.  the  plaintiff  re- 

plied that  he  was  no  alien  artificer;  but  having  laid  no  place 
where  he  was  born,  the  replication  was  held  bad. 
Carth.  302.  The  defendant  pleaded  in  abatement,  that  the  plaintiff  was  an 
Pow'L°t*  But  ^^^^"  enemy,  born  in  fuch  a  place  in  France ;  the  plaintiff  replied 
fee  Raft.  that  he  is  itidigena,  and  born  at  fuch  a  place  in  the  kingdom  of 
Inc.  252.  England^  isf  non  alienigefia  viodo  13  forma,  prouiy  &c.  ^'  hoc  petit 
AAt.i/'  ?"''^  inquiratur  per  patriam ;  upon  demurrer  to  this  ireplica* 
tire  like  re-  tion  it  v/as  holden  to  be  ill,  for  that  the  plaintiff  did  not  rely 
plications,  upou  the  firil  part  of  it,  that  he  was  born  in  England^  and  io 
titt" hid  c*on-  conclude  with  an  averment,  that  an  iffue  might  be  taken  by  the 
eluded  his  Other  fide,  "u/s.  that  he  was  not  born  in  England^  and  that  this 
replication  matter  might  be  triable  by  a  proper  vifne ;  but  here  he  hath  put 
averment  <^^^^'^  o^  not  alien  \\\  iffuc,  viz.  mn  alienigena  mcdo  l^  forma ^  which 
only,  tbe  cannot  be  tried  for  want  of  a  vifne  j  and  theirefore  judgment  was 
negative         j^^^j  jj^^^^  jj^g  ^-^^  fl^Quld  abate. 

daufe,  non     ° 

alienigena,  had  been  only  furplufage,  and  helped  upon  a  general  demurrtr  j  fo  refolved,  Cdrth.  265. 

Brodeck  v.  Briggs.    P^ide  Comb,  ziz. 

Comb.  394.  Where  alienage  is  pleaded  in  abateriieht,  and  the  plaintiff  re- 
Fortef.  222.     I'gg  ifidtP-ena.  he  may  either  take  iffue,  or  conclude  &  hoc  paratiti 

fir  Holt  Ln.    1-  .-O  ',  ,',       .  .  ni-n-  »1-'  1 

Juft.  £/*  venfcare ;  but,  if  in  bar,  he  mult  take  iflue ;  and  this  is  the 

reafon  of  the  difference  in  the  two  precedents  in  Raflal. 
Bro.  tit.  If  alienage    be  pleaded  to    an  alien  in  league,    it   mtift  be 

Denizen,^,  pigajgd  j^  abatement  Or  difability  of  the  plaintiff;    but  if  it 

10.     Raft,     f  .  1  1       I     1      •  1  •         1 

Ent.  252.  be  to  an  alien  enemy,  it  may  be  pleaded  either  in  abatement  or 

605.  Cart,  in  bar  to  the  a£lion,  becaufe  it  is  forfeited  to  the  king  as  a  re- 

Lk.  iS.*  P"^^^^^  ^°^  '^^  damages  committed  by  the  dotninlon  in  enmity 

a,  b.     *  with  him(c). 

{a)   Not  to 

te  pleaded  to  a  perfohal  adlion,  without  alleging  the  plaintiff  to  be  an  eneniy.  2  Stra.  1082.  Se« 
J2  Mod.  125.  [In  an  adlion  by  an  alien  enemy  for  a  right  acquired  in  aftual  war,  the  defendant,  ?r 
ftems,  may  avail  himfelf  of  the  objeftion  of  alienage  without  fpecially  pleading  it.  Ahthou  v.  Filher, 
Dongl.  Ad.  30.3 


[Weft  V.  [Alienage  cannot  be  pleaded  to  a  fcire  facias  on  a  judgment ; 

for  the  plaintiff  having  been  adi 
ment,  cannot  be  difabled  from  : 
ter  which  was  precedent  to  it.] 


Sutton,   2    £q^  jj^g  plaintiff  having  been  admitted  to  be  able  to  recover  judg- 
*53'1  ment,  cannot  be  dilabled  from  having  execution  upon  it  cy  mat- 


AN  (j)  ambaflador  is  a   perfon  fent  by   one  (b)  foverelgn  (^)  D^^^- 
prince  to  another,  to  tranfa6l  in  the  place  of  his  fovereign  aJJ.'ba'fladoT^ 
fuch  matters  as  relate  to  both  ftates.     The  manner  of  appoint-  ordinary  aa4 
ing  and   receiving  publick    minifters,    their   duty,   power,    and  «traordi- 
privileges,  ^c.    being    chiefly   regulated   by    the    civil   law,    or  '^^Juoy,'Blc. 
law  of  nations,  I  muft  refer  to  other  books  for  thofe  matters,   i.  c.  lo. 
and   (hall  here  only  infert  what  fcems  moft  worthy  of  notice  in  Anagentrc- 
pur  law  books  ;  obferving  that  our  law  herein  pays  the  greateft  re-  g^^jf"^  ^niy  • 

gard  to  rules  prefcribed  by  the  civil  law  and  the  law  of  nations.  but  an  am- 
baflador the 
grandeur  of  his  mafter.  Molloy,  il/id.  (I/)  By  the  law  of  nations,  none  under  the  quality  of  a  fovereign 
prince  can  fend  amfcalTadors.  UiJ.  And  it  is  faid  by  Lord  Coke,  that  there  can  be  no  ambaflTador  vvithou: 
jetters  of  credence  from  his  fovereign  to  another  that  hath  a  fovereign  authority.  4  Inll.  153.  But 
tlie  eleftors  and  princes  of  the  empire  (end  or  receive  ambailadors,  touching  matters  which  concern 
their  own  territories.  Molloy,  Hid.  And  fo  the  Hi:i!s  towns,  being  free  imjerial  cities,  have  the 
fame  .cgalia  by  pr^fcrij-tion  or  grant.  Ibid.  But  a  king  deprived  of  his  kingdom  and  royalty,  hath 
loft  his  right  of  legation.  Molloy,  Bk.  i.  c.  10.  f.  5.  in  margin.  If  fent  from  a  king  or  abfolute  po- 
tentate, though  in  his  letters  of  credence  he  is  termed  an  agent  or  nuncius,  yet  he  is  an  ambaflador  or 
legate.  4.  inft.  153.  Ambaffadors  were  fent  to  the  pope,  being  a  temporal  prince,  and  alf3  his  am- 
bafladors  received  liere,  who  were  fworn  not  to  attempt  any  thing  prejudicial  to  the  king  or  kingdom* 
4  Inft.  156. 

An  ambaflador  cannot,    as  procurator,  exhibit  a  bill  in  our  Hob.  78. 
courts  for  a  certain  number  of  his  fellow  fubjeds,  without  an   Li'^'L'.''^* 

,       .        .  ,  r  11    J-       •        1  Don  Diego 

authority  from  them;  for  every  procurator  mult  iue  m  the  name  serviemidc 
pf  the  principal,  and  cannot  be  fuch  without  his  allowance  •,  nay,  Acuna,  the 
the  kinc;  cannot  make  a  procurator  for  all  his  fubieds,  without  f^l.''f^"^A 
their  confcnt,  nor  would  a  releafe,  lentence  or  dilciiarge  againlt  sirRichwi 
fuch  a  one  be  a  difcharge  againrt:  the  principal :  alfo  the  ofiice  Bingiey. 
pf  an  ambaflador  doth  not  imply  a  private  procuration,  but  for 
the  publick ;  and  not  for  a  particular  fubjec^,  otherwife  than  it 
concerns  the  king  and  his  minifl:ers  to  prote6t  him  in  foreign 
kingdonis   in   nature  of  a  negociation  of  ftate ;    and  therefore, 
though  he  may  profecute  and   defend  for  a  private  fubjeft  at 
the  council-table,  which  is  a  court  of  (late,  yet  when  he  comes 
to  fettled  courts  he  muft  obferve  the  efl^^ntial  parts  of  their  pro- 
ceedings. 

In  the  Bifliop  o?  Ro/s's  cafe,  anu.  13  Eliz.  the  queftion  being  4Tn-.  ici- 
an  Icgattis,  qu'i  rehdlionem  cot^tra  principem  ad  quern  legatus  concitat^   ,    c  To. 
Icgat'i  privilegiis  gaudeaty  \Sf  non  id  Jrjlis  pceiits  ftibjaceaty  it  was  re-  f.  5.  s.  C. 
folved  he  had  loll  the  privilesre  of  an  ambaflador,  and  was  fubieft  "^^d,  and 

■n  f .  h  J  faij    that 

to  puniihment.  ambaflador, 

cannot,  by  the  law  of  nations,  he  defended  when  they  aft  againft  the  ftate,  or  p.~rfon  of  the  king  with 
whom  they  reflde;  and  -vide  3  Bulft.  28.  and  Roll.  Ktp.  185-  in  which  lart  book,  the  king's  attorney 
pakes  a  difference  between  a  confpiracy  to  kill  the  king  and  other  treafons  committed  by  an  ambaflador. 

If  ^.  is  fent  as  ambufllxdor  of  the  king  of  Morocco  to  the  States^  4  Inft-  !?-• 
and  by  them  accepted  as  an  agent,  and  there  being  war  between  pjij^he's'" 

I O  the    cafe,  by  the 


J42  ambairaijoi'jtf. 

Ch.  Ju;l.  the  king  of  Mcrccco  and  the  king  of  Sprin^  tlie  king  of  Morocc6 
fhe  Roirs^  makes  a  commiirion  X.oA.  to  take  Spaniards^  and  their  goods ;  and 
and  the  '  the  king  of  England  grants  him  letters  of  fafe  condudl  as  a  pub- 
Jujgeofrhe  lick  miniller,  and  the  States  Xxzzwic  him  to  levy  men,  to  furnifli 
nt^a're-'  ^ips  ^'''- '  ^"'■l  tliere  being  a  league  between  England  and  Spain^ 
itu-nct  to  and  England  and  the  States^  and  war  between  Spain  and  the 
tiicm  bv  the  Stately  A.  takes  at  the  Canaries  a  SpanijL  ihip  laden  with  goods, 
CoulScif  '*''  anJ  by  ftrefs  of  weather  is  driven  to  Plymouth,  he  (liall  not  be 
upon  the  tried  as  a  ((7)  pirate  here  ;  for  by  the  law  of  nations  an  ambafla- 
pMverofthc  jJqj.  oujrht  to  be  fafe  and  fure  in  every  place. 

ijpaK-fii  am-  °  •'     -^ 

bafiador,  to  proceed  againft  him  as  a  pirate  upon  the  ftatutc  2S  H.  8.  cap.  n;.  Roll.  Rep.  175.  R.  C. 
cited.  3  Bulft.  ay,  28.  S.  C  cit:d.  (a)  But  per  Roll.  Rep.  it  was  agreed  by  the  civilians,  that  he 
ought  to  proceed  cii/iliter  tor  the  goods,  becaufe  in  f.lo  amid  ;  and  3  Bulft.  29.  A  fuit  beina  in  the 
court  of  Admiralty  againll  feveral  meichanis  that  had  bought  goods,  the  c'vilians  held,  bccjufe  they 
were  bought  in  jJo  amici,  proceeding  might  be  for  them  in  tiie  court  of  Admiralty  ;  and  it  is  faid,  that 
accordingly  the  Court  denied  a  prohibition  :  But, /fr  4  Inft.  1  54.  though  this  was  the  opinion  of  lome 
of  the  civilians  in  Palache's  caie,  ye:  the  contrary  had  been  refolved,  2  Jac.  i. 

4  Inft.  153.       If  a  man  that  is  baniflied  is  fent  ambafiador  to  the  place  from 

which  he  is  banifhed,  he  cannot  be  detaine-d  or  offended  there. 
'jY"!""*  ^'7-  A  bill  was  exhibited  in  Chancery  againft  one,  then  ambaflador 
-v  !'st'anhope  ^^  ^^^  court  of  Spain ;  an  order  was  obtained,  that  all  proceedings 
formerly  it  fhould  ccafe  until  his  return  from  his  embafly  ;  and,  on  motion  to 
was  held  difcharge  the  order,  it  was  agreed  on  debate,  that  a  prote6tion 
JjIiI  jf,g  lies  for  an  ambaflador,  quia  profecluruSy  or  quia  moraturus,  and 
king's  am-  that  at  law  he  may  caft  an  efibin  for  a  year  and  a  day,^  and  may 
r''/^^°V  (V  ^^^^^^^''^^■'■^5  renew  it  if  occafion  continues  ;  and  the  Court  ordered 
i-'^VideCo.  the  proceedings  to  fkay  for  a  year  and  a  day,  unlefs  the  defendant 
Lit.  130.      fhould  fooner  return  into  England. 

4.ln(l.  153.  If  a  foreign  ambaflador  (being  pro-rcx)  committeth  a  crime 
Mojloy^Bk.  -^vli'ich.  is  contra  Jus  gentium,  as  treafon,  felony,  adultery,  ^V.  he 
f.  I?..  Same  loles  the  privilege  and  dignity  of  an  ambaflador,  and  may  be 
lu'e  cited,  puuiflicd  here  as  any  other  private  alien,  and  is  not  to  be  re-» 
r^t'  ^am-  "^^"^^^  ^o  his  fovcrcign  but  of  courtefy. 

lule  agreed  by  the  civilians.  So,  3  Bulft.  28.  Hawk.  P.  C.  ^i.  S.  P.  Foft.  Cr.  L.  187,  18S.  fin 
the  cafe  of  the  King  a-a':nft  Gucrchy,  the  Attorney  General,  uncer  the  diredion  of  tne  Court  of  K.  B., 
printed  a  noli projcjui,  on  an  indictment  againft  the  Frer.cb  ambiftador  for  an  attempt  to  aifalTinate 
A!.  D'Eon.  It  djej  not  appear,  from  the  /eport,  whether  this  dircclioii  was  given  upon  the  naked 
gr'-iind  of  the  defendant's  protedtion  fiom  his  charadler  as  amba'Taior,  or  whether  the  judgment  of  the 
Court  were  not  influenced  by  the  fueciai  circumftances  of  the  cal'e,  which  induced  a  fufpicion  thjt  the 
prof  cution  w.is  a  grofs  calumny  upon  the  defendant,  and  infticuted  and  kept  on  foot  merely  for  the  put- 
pofe  of  de;aming  him.     x  Bl.  Rep.  545.  J 

4  inft.  153.       So,  upon  contrails  wh.ich  are  good  jure  pentimn.  he  mud  anfwer. 

Eut,inMol-  ^  to         7         6  ' 

Icy,  Bk.  I.  c.  10.  f.  16.  it  is  faid,  that  moft  certainly  by  the  civil  law,  his  moveables,  which  are  ac- 
couri'fd  an  acceflion  to  his  perfon,  cannot  be  feized  on  as  a  plciig'i,  or  for  payment  of  debt,  rhou^h  by 
Jc^vc  of  the  kin^  or  Itate  where  he  rcfides  ;  for  ail  coercion  ougiit  to  be  tar  from  an  ambaludor,  as  well 
ciiat  which  touciies  his  necelParies  as  his  perfon  ;  if  thorefoie  he  hath  contracted  a  Qcbc,  he  is  to  be  cjhcd 
upon  kin:lly  ^  and  if  he  refufes  payment,  letters  of  requeft  aie  to  go  to  his  maiter,  fn  thjt  the  fan'.e 
courfe  may  be  taken  with  him  as  with  debtors  in  another  ti^rritory  ;  and  notice  is  laken  of  the  opinion 
of  my  Lord  Coke,  whicii  feems  to  the  contrary  ;  and  3  Buift.  28.  it  is  agieed  by  the  c.vilians,  that 
th"  perfon  of  an  ambaflador  cannot  be  anefted.  [An  ijsctiient  bn)u;^hi,  and  lert  at  ;he  houf;;  of  ilc 
amba(lad:^r,  conceived  no  breach  cf  privilege  in  the  Cale  of  IVlonf.  Colbert  for  \'oik-lioufv;.  JVl,  2S 
i^ar.  2.  B.  R.   Molloy,  Bk.  1.  c.  10.   f.  15.  in  maig.] 

t\'.\\.  1^3.  But  if  a  thing  be  only  malum  prohibitum  by  a£^  of  parliament^ 
i!\!'.Vo.      P'"iv'<\tc  law  ov  (ullom  of  the  realm,  and  not  muluni  in  fe  jure  gen- 

li  ?«| 
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iwWf  mc  centra  jus  geniitim^  an  ambafiador  refiding  here  fliall  not  r.  r3.  Same 
be  bound  by  it.  „„„  „,    ^         ,         ,^    rue  cited. 

'  Roll.  Rep.   175.      ine  fame  rule  agreed  by  the  civilians. 

And  now  by  the  7  Ann.  c.  12.  it  is  declared,  **  That  all  writs  {a)  A  certi- 

*'  and  procefl'es  that  (hall  at  any  time  be  fued  forth  or  profecuted,  ''"^^  '^^"^ 

**  whereby  the  perfon  of  any  ambaflador,  or  other  publick  mi-  ^25  a  me- 

*'  niller  of  any  foreign  prince  or  flate,  authorized  and  received  as  «>ol  ki- 

*'  fuchbyher  majefty,  her  heirs  or  fucceflbrs,  or  the  domefLick(rt)  *^"^'  "°' 

*'  fervant    of  any   fuch  ambaflador,  or  other   publick  minifter,  Barncs.^yo. 

**  may  be  arrefted  or  imprifoned,  or  his  or  their  goods  or  chat-  On  motion 

^'  tels   may  be  diftraincd,    feized  or  attached,    Hiall  be  deemed  ^"^  '■"P"f='*« 

1-11  1  1  11  1-1  aprocefsoa 

"  and  adjudged  to  be  utterly  null  and  void.  thisftacme, 

the  Court 
lield,  'hat  it  was  not  necefTary  to  fhew  that  he  aflually  lived  in  the  houfe,  but  that  he  mu!t  fhew  the 
nature  of  his  office,  that  the  Court  may  judge  ot  it ;  alfo  that  he  is  not  fuch  a  one  as  comes  within  the 
defcription  of  any  of  the  ftatutes  agiinlt  bankrupts.  Firzgib.  aoo.  2  Str.  797.  Ld.  Raym.  1524. 
L'a.  I'em.  Hardw.  5,4.  3  Burr,  1677.  See  10  Mod.  4,  5.  [Ke  mult  alio  fwear  to  the  actual  per- 
formance of  the  fervice.  3  Burr.  1731.  But  where  one  fwore  poiiti\e.y  to  an  adlual  engagement  as 
F.rg'ijh  fecretary  to  the  Ba-varun  minifter,  and'  to  the  a£lual  performance  of  that  employment,  the 
Ci'urt  of  King's  Bench  thought  themfelves  bound  to  allow  his  privilege,  though  it  appeared  that  he  ha<l 
formerly  been  a  trader,  aiid  there  were  feveral  other  fufpicious  ciicumftances.  3  Burr.  1478. 
Lord  Manslield  was  clear,  that  an  officiating  land-waiter  at  the  cultom-houfe  could  never  be  efteemcd  a 
bora  fide  dome(t:ck  or  a  foreii^r,  miniiler.  i  Burr.  401 .  Nor  can  a  purler  of  a  man  of  war.  -:  Wilf.  33. 
Nor  a  trader  reliaing  at  his  ovsn  houfe,  his  fuppoied  mai^^er  being  abroad,  Barnes,  374.  Nor  can  an 
ambiflador  take  one  into  his  fervice  for  the  purpofe  of  fcreening  him  from  his  creditors.  3  Burr.  1676. 
Therefore,  tlie  perfon  claiming  privilege  muft  fwear  that  he  was  in  the  feivice  at  the  time  of  the  arteft. 
4  Burr.  2015.  ^.  Whether  an  ambail'ador  can  retain  one  in  the  charafter  of  phyficJan?  Jbid.  A  fe- 
creta;y  to  a  foreign  minlfier  is  privileged,  though  his  name  be  not  regifterfd  in  the  office  of  cither  of 
the  fecretariesof  (late,  the  ftacute  requiring  that  only  for  the  purpofe  of  proceeding  againftthe  parties  cri- 
minally. 3  Ter.  Rep.  79.  4  Burr.  2017.  S.  P,  Therefore,  though  his  name  be  not  regif- 
tcred,  the  fl-.eriflinult  execute  the  procefs,  notwithftanding  the  produdion  of  acertificite.  i  Wiif.  2c.J 

**   Provided,    that  no   merchant  or  other  trader  whatfoever 
**  within  the  defcriptlon  of  any  of  the  ftatutes  againft  bankrupts, 
*^  who  hath  or  fliall  put  himfelf  into  the  fervice  of  any  fuch 
f'  ambalTador  or  publick  minifler,  fhall  have  or  take  any  manner 
"  of   benefit ;    and  that  no  perfon  (hall  be  proceeded  againfb 
*'  as  having  arreded  the  fervant  of  an  ambaflador  or  publick  mi- 
**  niller,  by  virtue  of  this  atl,  unlefs  the  name  of  fuch  fer^'ant 
**  be  firll  regillercd  (Z")  in  the  office  of  one  of  the  principal  fecreta-  [(/>}  if  not 
*'  ries  of  (late,  and  by  fuch  fecretary  tranfmitted  to  the  flieriffs  ^<^^"-^"y  * 
*'  of  London  and  Middlefex  for  the  time  being,  or  their  under-  though'hls 
*'  (heriffs  or  deputies;  who  (liall,  upon  the  receipt  thereof,  hang  name  be  le- 
*'  up  the  fame  in  fome  publick  place  in  their  offices,  whereto  6'*^^'^^'^?  ^« 
*'  all  perfons  may  refort  and  take  copies  thereof  without  fee  or  the  ad.' 
*'  reward.  Fit3g.2oo.] 

**  The  perfons  who  by  fuing  out  writs,  Ifc.  violate  this  law, 
**  which  is  declared  a  publick  acl,  to  be  punlflied  at  the  difcre- 
**  tion  of  the  two  chief  juilices  and  lord  chancellor,  or  any  two 
«  of  them." 

One   proteQ:ed  by   the  Qenoeje  ambaflador  brought  a  bill  in  Abr.  Tq. 
Cha:icery,  and  was  ordered,  though  after  [c)  anfwer  put  in,  to  V''^",'".'  ^' 
give  id)  fccurity  to  anfwer  the  colls,  in  the  fame  manner  as  if  l^d"Archer, 
^le  were  a  foreigner  ;  becaufe  by  the  above  flatute  all  proceiTes  i'afch,i72o. 
aeainfl  ambailadors  and  their  fcrvants'  are  made  void;  lo  tliac  ^wii.  Rep. 

T  ^  *  .J.  452.    Anil 
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a  like  order    If  the  bill  fliould  be  difmifled,'  no  procefs  could  Iffue  agalnlt 

faid  to  be       JiilTl. 

made  by  my 

Lord  Cowpcr,  afxr  anfwsr  put  in,  Trin.  1709.  between  Barret  and  Buck,  {c)  But  it  has  been  denied 
in  the  Excliequer,  even  before  anfvver,  where  the  bill  was  for  an  injundlion  to  llay  the  defendant's  pro-, 
teedings  at  Uw  in  ejeiflment,  becjufe  the  phintifF  was  in  a  mannei  forced  into  this  court,  (ivx.  the  Ex- 
chequer,) and  did  not  come  in  originally.  Buiib.  Rep.  272.  pi.  349-  If  the  motion  be  before  an- 
fwCr,  the  delendant  will  not  be  obliged  to  put  one  in,  until  the  plaintiff  give  bond  with  a  furcty  to  the 
ii;nior  lix  clerk  not  towards  the  caufe  in  40 1.  penalty  for  anfuering  cofts.  2  Will.  452.  pi.  142. 
Mofely,  175.  pi.  89.  (</)  A  depofit  in  money  will  not  be  permitted  infiead  thereof.  Bunb.  Rep.  35. 
pi.  53. 

[Barbuit's         [A  conful,  cr  any  perfon  a£ling  in  an  ofEcc  of  that  kind,  It 

^      T^'iL    feems,  is  not  entitled  to  privilege. 

Tern.  Talb.        ^^    '        ...  ^  ,V   1        •    -r.       •  ^        1  •      /• 

581.  Ihe  privilege  or  a  pubiick  mmilter  is  annexed  to  his  fituation  j 

Ibid.j  it  is  the  privilege  of  the  ftate  that  fends  him,  and  not  that  of  the 

individual :  he  cannot  therefore  wave  it.  or  forfeit  it  by  becom* 

jng  a  trader,  ^c.'j 


Zmmhmmt  an&  Jeofail. 


(A)  Of  Amendments  at  Common  Law. 

(B)  The  feveral  Statutes  of  Amendment  and  Jeofail, 

(C)  Whether  the  Statutes  of  Amendment  extend  to 
the  King,  or  to  any  Criminal  Proceedings. 

(D)  In  what  Cafes  the  Proceedings  in  Civil  Caufes 
are  amendable,  and  the  Manner  thereof,  as  by 
amending  one  Part  of  the  Record  by  another  ; 
And  herein 

1.  Of  the  Original  Writ  and  Procefs, 

2.  Of  the  Imparlance  Roll, 

3.  Of  the  Plea  Roll. 

4.  Of  the  Jury,  Procefs,  and  Nj/i  Pritts  Roll. 

5.  Of  the  Verdia. 

(E)  What  Defedls  may  be  amended,  or  are  aided 
after  Verdid  :  And  herein 

1.  Of  the  "Want  of  fufficient  Certainty  in  the  Plaintiff's 
Declaration  in  not  fetting  forth  his  Caufe. 

2.  Of  Repugnancy  and  Surplufage. 

3.  Of  Infufficiency  in  the  Defendant's  Bar. 

4.  Of  immaterial  and  informal  Iflues. 

(F)  Of 
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(F)  Of  amending  the  Judgment. 

(G)  At  what  Time  the  Amendment  mufl:  be  made  ; 
and  therein  of  Records  removed  out  of  inferior 
Courts,  and  the  paying  of  Cofts. 

(H)  Where  Records  defaced  by  Defign  or  Acciderx 
will  be  fet  right  and  amended.  ^t 

[( I )  Of  Amendments  in  Equity.] 


(A)  Of  Amendments  at  Common  Law. 

AT  common  law  there  was  but  little  room  for  amendments,  Br'tt. 2. 
as  appears  by  the  feveral  ftatutcs  of  amendments  and  jeofail!  ^  ^  '"'"•  \'^^' 
and  likewife  by  the  conftitution  of  the  courts ;  for  fays  Britton,   dlnance^of^" 
tlie  judges  are  to  record  the  parols  deduced  before  them  in  judg-  E.  i.  was 
ment ;  alfo,  fays  he,  5.  i.  (a)  granted  to  his  juftices  to  record  '?/*'^'^^ 
the  pleas  pleaded  before  them,  but  they  are  not  to  erafe  their  re-  that  whsa 
cords,  nor  amend  them,  nor  record  againll  their  enrolment,  nor  ch.  juft, 
any  way  fuffer  their  records  to  be  a  warrant  to  iuftify  their  own  {■?g'^*.'"j "» 

A,    .  '  J  '  his  reign, 

mildomgS.  moved  with 

compaflioii 
for  the  circumftanccs  of  a  poor  man  who  was  fined  13  s.  ^d.  erafed  the  record,  and  made  it  6  s,  8d» 
he  was  6ned  Soo  marks.     4  Inll.  255* 

Hence  it  appears,  that  regularly  at  common  law,  neither  falfe  9  H.  7. 16. 
Latin,  the  omifiion  of  a  word,  fyllable  or  letter,  or  other  de-  ^'   4H.  6. 
feci   or   variance   from   the   approved   and   legal   forms,    were  sco.i--. 
amendable.  2  Hawk, 

But  out  of  this  general  rule  there  are  the  following'  excep-  g'^o  Ir^". 

tlons  :    1.  All    miflakes    were   amendable    the   fame    term,    be-  Biackaiore'a 

caufe  it  is  a  roll  of  that  term,  and  fo  in  the  bteaft  of  the  court  *^^^'* 
during  the  whole  term,  and  then  a  new  roll  might  be  brought  in 
the  caufe,  and  confequently  the  fame  roll  may  be  amended. 

That  part  of  the  count  which  records  the  writ  was  amendable  ^  Co.  isff-' 

at  common  law,  though  of  a  fubfequent  term  ;  becaufe  the  re-  '**   ^  ^:^* 

cording  of  tlie  writ  was  furplufage,  and  the  judges  were  not  to  Cro.  Car. 

record  againfl:  a  former  record.  144-  Sand. 

317.  [In 
penal  aftions,  while  the  proceedings  are  in  paper,  miflakes  are  amendable  at  common  law  ;  and  it  has 
been  done  where  feveral  term,  had  elapfed  fince  the  commencement  of  the  fuit,  and  iffiie  had  been 
joined,  a  Burr.  1099.  So  where  the  record  had  gone  down  to  tiial,  and  been  afterwards  withdrawn. 
5  Burr.  a?33.  But  this  is  a  matter  of  difcrttion  in  the  Court,  and  a  fimilar  application  has  beeo  re^. 
fufed.     2  Term  Rep.  707.] 

An  eflbin,  if  the  plaintiff's  name  were  mlftaken,  or  if  it  was  2^.4.  4; 
made  as  guardian,  when  there  was  no  guardian  in  the  writ,  was  Amend- 
amendable  at  common  law,  becaufe  fuch  an  eflbin  was  contrary  ment,  7.61.' 
to  the  writ,  and  coafequently  an  enrolment  of  it  would  contradict  ^^"• 
a  former  writ.  Amend- 

ment, 20. 

Vol.  I.  Jj,  Continuances 
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8  Co.  156.  Coiuiiiuances  could  be  amended  at  common  law;  as  \vhet6 
h.    Roll.      ^^  broii'rlit  a  bill  aeainil  B.  who  vouched  C.  who  entered  Into 

Abr,  boo.  o  ,       ,         ,      ,  -rr-  ■  r     ■  1  .  ,    • 

i^iJefovthh  warranty,  and  pleaded  to  nuie  ;  a  venire  jacias^  and  a  jurat  ttiter 
Cro.  Eiiz.  ji,  and  B.  was  put  in,  which  jurat'  ought  to  have  been  between 
^'^*  Yel*'  A.  and  C.  j  and  becaufe  it  appeared  by  the  record  of  theiflue,  and 
155.  the  award  of  the  vefiire facias,  and  the  ventre  itfelf,  that  thcjuraf 

-Mod.  316.  o'ight  to  have  been  between  A.  and  C  this  was  amended,  other- 
684  °      '  "•^^'^  ''^  would  have  been  an  enrolment  againft  a  former  record, 

Stra.  139.     2  Stra.  734. 

8  Co.  156.  In  the  cafe  of  the  king  the  writ  was  amendable  where  the 
HettcVc  *  ^'^"^t  ^'^s  in  the  form,  as  in  a  qtiare  impedit  brought  by  the 
king,  the  writ  was  prefentere  inflead  of  prefentare ;  and  it  was 
amended  ;  for  it  could  not  be  intended  that  the  original  inftitu-  •- 
tion  of  the  Court  was  to  deflroy  or  lelTen  the  prerogative  of  the 
king^. 

(B)  The  feveral  Statutes  of  Amendment  and  JeofalL 

'T^IIE  tying  down  the  Courts  fo  (Irlfily  not  to  alter  their  re- 
■*■     cords  after  the  firft  term  was  found  very  inconvenient,  and 

hiarly  judgments  were  reverfed  by  the  mifprifion  of  clerks,  ^c. 

wherefore  it  was  enacted, 
{a)  The  "By  1 4  Ed.  3.  r.  6.  That  by  the  mifprifion  of  a  clerk  in  any 

judges  con-  t<  place  wherefovcr  it  be,  no  procefs  fliall  be  annulled  or  dif- 
llatutefofj-  **  continued  by  miftaking  in  writing  {a)  one  fyllable  or  one 
♦ourabiy  for  *<  letter  too  much  or  too  little  ;  but  as  foon  as  the  thing  is  per- 
tha/"he"'  **  ccived  by  challenge  of  the  party,  or  in  other  manner,  it  Ihall 
extended' it  "  be  haftily  amended  in  due  form,  without  giving  advantage 
to  a  word.  8  «  to  the  party  that  challengeth  the  fame  becaufe  of  fuch  mif- 

Were  not  agreed  whether  they  could  make  thefe  amendments  as  well  after  judgment  as  before,  8  Co^ 
357.  b.  which  occa/ioncd  the  9  H.  5.  c.  4.  by  which  it  is  declared,  that  the  judges  ftiall  h;ive  the  fame 
yower  as  well  after  as  before  judgment,  as  long  as  the  record  or  procefs  is  before  them  j  and  this  ftatute 
]~  confirmed  by  4  H.  6.  c.  3.  with  an  exception,  that  it  Ihall  not  extend  to  procefs  on  outlawry,  or  to 
records  or  procefles  in  Wakf.  But  according  to  2  Sand.  40.  this  laft  exception,  and  the  like  exceptioo 
jn  8  H.  6.  c.  15.  feem  to  be  annulled  by  the  ftatute  of  27  H.  8.  c.  26.  by  which  it  is  enafted,  that 
the  laws  of  England  fliall  be  ufed,  praiStifcd  and  executed  in  JVales> 

s  Co.  157.  Though  thefe  ftatutes  gave  the  judges  a  greater  power  than 
"^inal^br" '"  ^^^^^  ^^^  before,  yet  it  was  found  that  they  were  too  much 
other'writin  crampt,  having  authority  to  amend  nothing  but  procefles,  which 
nature  they  did  not  conftrue  in  a  large  fignification,  fo  as  to  compre- 

1nduded'^°^  hend  the  whole  proceedings,  but  confined  it  to  the  mefne  procefs 
within  the     and  jury  procefs :    wherefore  to  enlarge  the  authority  of  the 

word  pro-        Courts, 

sViod.  314.       "  ^y  ^^^^  S  ^'  ^'  ^'^P-  ^2*  ^'  ^^  enabled,  That  for  error  afligned 

3i  Mod.       "  in  any  records,  procefs,  or  warrant  of  attorney,  original  writ, 

523.    Ld.    (f  Qj.  judicial  panncl  or  return,  by  razing  or  interlining,  or  by  ad- 

^J""'  5  5'  tc  tuition,   fubftraftion,    or  diminution  of  words,   letters,  titles, 

**  &'c.  no  judgment  or  record  (hall  be  reverfed  or  annulled,  but 

*'  the  judges,  in  any  record,  procefs,  word,  plea,  warrant  of 

9  "  attorney^ 
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•*  attorney,  writ,  pannel  or  return  in  affirmance  of  judgment,  may 
•*  amend  all  that  which  to  them  feems  to  be  the  mifprifion 
"  of  the  clerk,  (except  appeals,  indictments  of  treafon^  felony 
**  and  outlawries  of  the  fame,  and  the  fubftance  of  the  proper 
"  names,  furnames  and  additions  left  out  in  originals  and  exi- 
^*  gents,  contrary  to  the  i  H.  ^.  c.  ^.  and  other  writs  containing 
**  proclamation  ;)  and  if  certified  defective,  the  parties  in  affirm- 
**  ance  of  judgment  may  allege  the  variance  between  the  re- 
"  cord  and  certificate,  and  if  found  and  certified  it  (hall  be 
**  amended, 

*'  By  the  ZH.6,  cap.  15.  the  judges  in  any  records  or  pro- 
**  cefles  before  them,  by  error  or  otherways,  or  in  returns  of 
"  fherifFs,  coroners,  bailiifs  of  franchifes,  or  others,  may  amend 
•'•'  the  mifprifion  of  the  clerks  of  the  courts,  or  of  the  flieriffs, 
**  coroners,  their  clerks  and  other  officers  whatfoever,  in  writing 
**  a  letter  or  fyllable  too  much  or  too  little." 

As  thefe  flatutes  extended  only  to  what  the  juflices  fhould 
interpret  the  mifprifion  of  their  clerks  and  other  officers,  it  was 
found  by  experience,  that  many  juft  caufes  were  overthrown 
for  want  of  form,  not  aided  by  any  of  thefe  flatutes,  though 
they  were  good  in  fubftance  :  wherefore  for  further  relief  of 
fuitors. 

The  iiH.Z.cap.io,  enaQs,  <*  That  if  («)  any  iflue  be  (/')   On  this  fta- 
"  tried  \c)  by  the  oath  of  twelve  men,  for  the  [d)  party  plaintiff  ^"^^'  *«="«- 
**  or  demandant,  or  for  the  party  tenant  or  defendant,  in  any  a^j  coiiec*' 
**  courts  of  record,  judgment  (hall  be  given,  any  mifpleadlng,  tcr,  ha<,  the 
**  lack  of  colour,  infufficient  pleading,  or  jeofail,  any   mifcon-  '"''"^^'"S 
**  tinuance  or  {e)  { f)  [g)  (b)  difcontinuance  or  (/)  mifconveying  Danv.  Abr, 
**  of  (k)  (/)  proccfs,  misjoining  of  the  iflue,  (m)  lack  of  warrant  3  5^- 
«*  of  attorney  of  the  party  («)  againft  whom  the  iffue  (hall  be  ["^^-^^^  '^^ 
**  tried,  or  other  negligence  of  the  parties,  their  counfellors  or  the  -vi  & 
**  attornies,  had  or  made  to  the  contrary  thereof  notwithftand-  "'•«  ^  is  not 
"  ing;  and  the  judgment  fhall  ftand  according  to  the  faidverdid,  S^"butk 
*'  without  reverfal."  mufi  be  one 

joined  upon 
the  fpccial  matter  alleged.  Cro.  Jac.  599.  and  v'tde  Sand.  81,  82.  [b]  But  if  in  replevin  the  plaintiff 
isnonfuit  after  evidence,  and  the  jury  aflefs  damages  for  the  avowant,  this  is  no  trial  within  the  aft  ;  for 
the  inquiry  of  the  jury  is  only  in  nature  of  an  office  of  inqueft.  Cro.  Eliz.  339.  adjudged,  412.  ad- 
judged, and  "u'lde  Goulf.  49.  Hob.  69.  (r )  So  that  an  ilfue  upon  nul  tie/  record  is  not  within  the  a£t. 
II  Co.  8.  a.  Cro.  Jac.  304.  {d)  In  trefpafs  againft  A-  and£.,  A.  pleads  not  guilty,  and  B.  confefTes 
the  a£tion,  and  a  writ  of  inquiry  is  awarded  upon  the  roil,  but  afier  quoad  B.  there  is  no  continuance 
entered,  and  after  the  iflue  is  found  for  the  plaintiff,  admitting  there  is  a  difcontinuance  quoad  B.  yet 
it  is  aided  by  the  ftatute  ;  for  B.  was  party  to  the  original,  and  is  privy  to  the  verdidt,  being  liable  to  the 
damages.  Sir  John  Haydon's  cafe,  11  Co.  6.  b.  adjudged.  Roll.  Rep.  31.  adjudged,  and  'vide  Cro. 
Jac.  304.  and  'vide  Cro.  Car.  313.— But  an  iffue  between  the  demandant  and  vouchee,  is  not  within 
the  aft.  And  Kelw.  207.  b.  5  Co.  36.  b.  11  Co.  6.  b.  but  per  Hob.  7.81.  this  opinion  is  quef- 
tioned,  it  not  being  faid  party  to  the  original,  (e)  If  as  to  pare  the  defendant  joins  iffue,  but  fays 
nothing  as  to  the  reft,  and  this  iffue  is  found  for  the  plaintiff,  he  fliall  have  judgment.  Gomerfal  and 
Gomerfal,  11  Co.  6.  b.  2  Leon.  194.  Godb.  55.  So  2  Roll.  Rep.  161.  Cro.  Jac.  353.  Hob.  187. 
3  Lev.  39.  and  vide  Goulf.  109.  Bulft.  25.  Cart.  51. — But  if  the  matter  is  pleaded  to  the  whole, 
though  in  faft  but  in  anfwer  to  part,  this  is  a  bad  plea,  and  not  helped  by  the  ftatute.  Hard.  731. 
(/)  This  extends  as  well  to  thofe  on  the  part  of  the  plaintiff  as  on  the  part  of  the  defendant.  2  Rofi. 
Kcp.  161.  {g)  Difcontinuances  after,  as  well  as  thnie  before  veidift,  are  within  this  aft.  Cro.  Eliz. 
489.  Cro.  Jac.  57.S.  and  TwV*  Cio.  Car.  236.  Cro.  Jac.  211.  Cro.  Ei.  320.  (k)  Difcontinuances 
arc  helped  by  the  ftatute,  but  not  imperfeftverdifts.  2Lcon.i96.  Cro.  El.  133.  Godb.  57.  3  lev.  55, 
(i)  But  if  upon  an  information  of  ufury  the  Court  awards  3  jub{.ceva  againft:  the  defendant,  this  is  not  a 
jnifconveying.  bv(  a  difordcrW  prpcefs,  and  not  aided  by  the  ftatwtCi     Topliffand  Waller,   And.  48. 

L  %  adjudged. 
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adjudged.  Ke'w.  114..  idjudjed,  and  there  faid  this  ii  no  more  helped  by  the  ftatute,  than  if  (4 
ejfcirrcr.r  the  Cotxii  (hfiM  iwird  »  f>efit  caf-e,  or  in  a  real  action  a  difticfs  or  attaclment ;  for  fuch 
dilbrdcrs  were  never  intended  to  be  icdretkd  by  the  Aatute,  and  inJe  Cro.  Jac.  JJo.  wh-  re  one  procefs 
does  not  ujrrant  tlie  other.— So  when  a  ler.irc  ii  awarded  to  a  wrong  officer,  ard  he  return:,  it,  an<i 
the  eupon  a  trial  is  had,  this  is  a  mif-trial,  and  not  helped.  Brownl.  134.  t.  ro.  El-  1,74.  <i86.  Moor, 
356  pi.  45)2.  Yelv.  15.  <;  Co.  ■;6.  b- -  But  that  mil'-trlalj,  as  where  tht -vitiue  was  awarded  of  a 
wron;;  piace,  £^c.  wcie  not  aided  by  this  ftatute,  -vide  Cro.  Ei.  468.  Goulf.  38.  Winch.  69.  4  Leon. 
85.  Cro  Jac.  647.  Lit  Rep.  365.  Moor,  i;i.  pi.  zi2.  Ke!w.  212.  5  Co.  36  b.  (i)  But  if  there 
be  any  defcdl  in  an  original,  cr  in  the  return  thereof,  it  is  not  helped  by  this  aft.  Kelw.  2rj.  And.  27, 
(/)  As  if  a  d'intiz,as  ij  awarded  where  it  {hould  be  an  habeas  corpirj.  Savi).  37.  {m)  Vide  Leon.  175. 
Cro.  El.  145.  I ;;.  where  the  entry  was,  that  the  defendant  chtuHt  Je  pir  Higgini  attor''  juum,  without 
ftewing  his  chriltian  name;  and  it  was  argued  that  it  was  helped  bv  this  ftatute;  and  in  Cro.  El.  153. 
it  was  laid,  that  if  there  were  any  warrant  ot  attorney,  anu  his  narnc  appears,  then  it  may  be  an:iended 
by  it  i  fcui  for  this  v':dt  Roll.  Abr.  2S9.  Leon.  J75.  and  mine  iS  Tl.  c.  [4.  by  wl.ich  a  provifioii  is 
mace  3fair.ll  the  wart  of  any  warrant  of  attorney,  (n)  But  if  thejudgmsnt  is  not  given  upon  the 
verdlfl,  it  is  not  within  the  aft  ;  as  in  debt  againft  an  heir  upon  the  bond  of  his  anceftor,  he  picadj  lient 
ftr  d<(cent,  except  twenty  acres  in  /).  snd  the  plaintiflF replies  he  hath  more  in  5.  upon  which  they  are  at 
jflue  ;  and  it  is  fou.id  for  the  defendant,  but  the  plaintiff  takes  judgment  upon  the  conftflion  of  the 
a/lets.  Mollineux  and  MoUineux,  Yelv.  169.  reverfed  by  rcafon  of  a  difcontinuance;  Cro.  Jac.  236. 
reverfed  accordingly,  and  faid  the  ftatute  muft  be  intended  where  the  verdift  is  the  occafion  of  the 
judgment,  and  vide  Cro.  Jac.  21 1.  Cro.  El.  339.  412.  [iV.  B.  Thii  laft  point  was  determined  on  the 
flat,  of  J  8  El.  c.  14.] 

This  ftatute,  though  much  more  extenfive  than  the  others, 
and  though  it  very  much  enlarged  the  authority  of  the  judges  in 
amendments  in  miftakes,  yet  it  remedied  no  omiffion  but  one, 
•which  was  the  party's  own  negle£l  in  not  filing  his    warrant, 
which  fhould  not  after  verdi6l  prejudice  the  right  of  the  party 
that  had  prevailed  •,    therefore  to  remedy  the  omiflions  which 
the  prevailing  party  might  have  been  guilty  of,  as  well  as  the 
other  fide, 
(a)  But  if         By  the  18  Eliz.  cap.  14.  it  is  enacted,  *'  That  after  verdi£l 
iri  trefpafs      (c  given  \\\  any  a£tion,  fuit,  bill,  plaint  or  demand  in  any  court 
arid  c.^yi/.     "  o^  record,  judgment  [a)  thereupon  fliall  not  be  ftayed  or  re- 
pleads not      "  verfed  for  want  of  form  touching  falfe  Latin  or  variance  from 
guilty,  and     n  ^]^g  regiJJer^  or  [b)  other  faults  in  form,   in  any  writ  original 
for  him,  but  "  or  judicial,  count,  declaration,  plaint,  bill,   fuit  or  demand  ; 
againft  the    "  or  for  (f )  [d)  want  of  any  writ  {e)  original  or  judicial,   or  by 
''here  i"*"'     "  Teafou  of  (/)  any  {g)  imperfeft  or  {h)  infufiicient  (/)  return  of 
judgment  by  "  ^"7  Aicriff  Or  Other  officer,  or  for  want  of  any  warrant  of  at- 
default,  the    "  tomcy,  or  for  any  fault  in  procefs,  upon  or  after  any  aid  prier 

want  of  an      „    .^^^  vOUchcr." 
original  msy 

be  afligned  for  error  ;  for  the  verdift  being  found  for  yf.  he  is  out  of  the  cafe,  and  it  is  as  if  the  aflloa 
had  been  brought  agiinft  the  other  two  only  j  but  if  the  verdift  had  been  for  the  plaintiff,  the  want  of 
the  original  q-jcad  the  other  had  been  cared.  1  Lev.  21c.  {h)  But  the  omiffion  of  vl  &  annis  in  a 
declaration  of  trefpafs  is  fubftance,  becaufe  that  is  the  inducement  for  the  king's  fine.  Cro.  Car.  407. 
March,  140.  Cro.  Jac.  443.  526.  536.  but  -uide  Cro.  Jac.  130.  2  Roll.  Rep,  2S5. — So  is  the  aflign- 
ment  of  a  bre.icJi  upon  a  recognizance  for  good  behaviour.  Cro.  Jac.  412.  (c)  Leon.  30,  3  I.  Vide 
where  the  original  was  determined  and  not  revived.  (i)'An  ill  writ  in  fubftance,  or  a  good  writ  which 
■warrants  not  the  declaration,  is  not  aided  by  the  ftatute.  Cro.  El.  722.  Goulf  126.  Yelv.  loS.  209. 
Sid.  84.  5  Co.  37.  b.  3  Bulft.  224.  Roll.  Rep.  432. — When  the  variance  is  fuch  that  it  fhall  be 
taken  as  no  original.  Cro.  El.  204.  Hob.  251.  Cro.  Jac.  654,  655.  Cro.  Car.  327.  Cto.  El.  2S6. 
3  Mod.  136.  loMod.  318.  368.  II  Mod.  68.  pi.  3.  171.  230.  240.  32  Mod.  235.  Fitzg.  96. 
2  Roll.  Rep,  3S2.  5  Co.  37.  b. — But  not  fo  where  the  vitious  writ  is  certified  to  be  the  writ  upon 
v.hich  the  proceedings  were,  and  that  there  is  no  other.  Cro.  Jac.  185.  479.  664.  675.  Palm.  428. 
Brownl.  96,  97.  Cro,  Car.  272.  2S;.  Jonas,  304.  Latch.  ii6.  Yelv.  109. — But  where  it  appears 
there  was  a  good  original,  no  averment  ftall  be  taken  that  the  proceedings  were  on  the  vitious  one. 
Cro.  Jac.  597.  Palm.  428. — And  in  cjc51ment,  where  the  declaration  recited  the  original  to  bej'ummo- 
r.itus  eft,  there  b:ing  none  upon  the  file,  the  Court  would  not  intend  a  vitious  one  ;  but  that  there  was 
a  good  one,  which  is  loftj  and  that  the  pl.iintiff's  clerk  miftook  in  the  recital  thereof.  Redman  and 
Edolph,  Sand.  317.— So  the  want  of  a -vcr'.rc,  dijiringas,  Ss'c.  is  aided,  but  not  a  vitious  one  j  and 
where  a  vitious  one  ih?.\\  bs  tfken  as  c.ne,  t'lJ:  Cro.  El.  467.     Owen,  59.   Moor,  465.    Noy,  57. 

Moot, 
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Moor,  684.  p).  944.  and  vide  Cro.  El.  215.  257.  259.  422.  43^.  7S1,  Cro.  Jac.  65.  162.  396. 
Cro.  Car.  90.  Moor,  402.  pi.  535.  623.  pi.  852.  696.  pi.  967.  Godb.  194.  Leon.  329  Bulft  i;o, 
131.  3  Bul:h  180.  Brownl.  78  97.  Yelv.  69.  Roll.  Rep.  3i.  Stile,  8.  4S3.  March,  16.  2  RuU. 
Rep.  285.  {e)  The  want  of  a  bill  on  the  iile,  which  is  in  the  naiure  of  an  originil,  ii  aided  by  the 
equity  of  this  aft.  Hob.  130.  134.  264.  zSi.  Jones,  ^04.  Cro.  Car.  282.  btiie,  91.  — and  Cro. 
Jac.  109.  to  the  contrary  is  not  law. — ^tere  of  the  want  of  a  plaint  in  inferior  courts ;  but  how- 
ever an  erroneojs  pl.Vmt  is  not  helped.  Cro.  Jac.  108,  109.  Stile,  115.  Roil.  Rep.  338.  (^f)  But 
if  there  be  no  return,  as  if  .be  writ  be  album  breve,  or  the  name  of  the  fljcrifFnot  inJorled,  this  tj  not 
helped.  Roll.  Rep.  Z95.  5  Co.  41.  Cro.  El.  310.  509.  Ye.v.iio.  Cro.  Jac.  188,  189.  [g)  Vidt 
Stile,  91.  2  Roil.  Rep.  247.  In  the  return  of  the  •venire,  the  words  ^uilihet  jurat orum  per  pUgiat* 
were  wanting;  and  Cro.  Jac.  ;3+.  fur  Curiam,  it  was  held  not  as  a  blank  or  no  recuin,  but  as  an 
infufficient  one,  and  helped.  2  Roll.  Rep.  S-.  adjudged,  became  by  the  appearance  of  the  jjrors  it 
was  falved,  and  faiJ  it  was  not  like  Dr.  Huffey's  cale,  where  pledges  were  wanting  upon  an  original, 
which  -utdi  3  Bulft.  275,  276,  iSff  Roll.  Rep.  441;,  446,  447.  Cio.  Jac.  414.  where  it  is  faid,  that 
not  finding  pledges  upon  an  original  is  merely  the  neglcdl  of  the  party,  and  fo  not  helped. — If  aivn'r* 
J3  awarded  to  the  coroners,  and  returned  by  twj  of  them  only  ;  whereas  at  the  time  of  the  award  and 
return  thereof,  there  were  two  more  ;  this  is  only  a  mif-return,  and  aided.  Lamb  and  Wife.man,  Cro. 
Jac.  383.  adjudged.  Hob.  70.  adjudged;  and  yet  if  one  rtienlTof  Lsi^or  makes  a  return  without  the 
other,  this  is  no'  he'ped,  being  no  return  at  all ;  for  they  make  but  one  officer ;  and  the  Court  knows 
that  one  Iheriff  there  is  two  perfons.  Hob.  70.  ^  Of  this  reafon  .'  (it)  Upon  the  return  of  a  •verire 
de  medietste  lingua:,  it  did  nut  appear  which  were  denizens,  and  which  aliens.  Cro.  El.  S41  per  Cu- 
riam. It  is  an  infufficient  return,  and  aiued  by  tne  ttatuie.— Upon  tuc  'venire  twenty-three  only  were 
returned,  but  the  habeas  corpora  was  awardea  againft  the  twenty-three  and  A-,  and  eleven  of  the  other 
and  y?.  were  fworn,  and  triea  thecaul'e.  Fines  and  North,  Jone^,  3C2.  adjudged,  it  was  not  helped  ;  for 
A.  was  not  returned  by  the  Ihirift".  Cro.  Car.  278.  5  Co.  36.  b  37.  3.  Cro.  £1.  ■.  94.  Brownl.  274, 
Jones,  357.  and  -vi.'e  Sid.  66.^So  if  the  trial  had  been  by  eleven  of  rlie  twenty. thiee,  and  one  of  the 
tales  de  circuKjiantibus,  Sankill  and  Stocker,  Cro.  Car.  223.  adjudged  j-tr  Curiam  curt.  Croke.  Jones, 
245.  but  vide  Brownl.  274.  where  it  was  adjudged  according  to  tt.e  op'^nion  of  Croke,  vide  Latch.  54. 
but  if  twenty  .five  are  retu-ned,  and  the  twenty-fifth  is  fworn,  and  tries  the  caufe,  it  is  noc  helped, 
becaufe  a  mif-t;iai,  Cro  fac.  647.  but  if  tried  by  twelve  ui  the  other,  it  is  helped.  Cro.  Jac.  647. 
This  was  before  forty-eight  were  returned  on  the  parnel.  (i)  In  a  fcire  i'acias  upon  a  recgnizance 
againft  the  heir:;  a,,d  ter-tenants  of  the  conufor  the  IherifF  rctur  ^s  y.  S.  ter-tcnant,  but  fays  nothi.Tg 
as  to  the  heir,  and  J.  S.  ileads  to  iflue,  and  it  is  found  againft  him,  Cro.  Car.  295.  adjudged  by  t-.ree 
judges  againft  Crcke,  th.it  quoad  the  heir,  theie  being  no  return,  it  is  not  he  ped  by  the  ftacuLe  ;  but  <>fr 
Cruke,  the  defendant  having  pleaded  to  ilTue,  and  that  bem^  found  againft  him,  he  ihall  n  >t  n  jw  take 
advantage  of  thj  heir  s  not  being  re;urned  fummoned,  and  '^ro.  Car.  312,  313.  it  was  ajjudsed  for  the 
plaintift',  becaufe  quiaixhc  heir,  it  was  only  a  d.fcontinuance,  which  is  aided  by  the  32  H.  8.  c.  30* 
Jones,  319.    adjudged. 

Thefe   ftatutes  extended  only  to  the  courts  above,    but   the  2  Sand.  258, 
fubfequent  ftatutes  extend  to  all   courts  of  reco'-d,  and  remedy 
feveral  defects  and  omilFions  not  included  in  the  former. 

By  the  21  Jac.  i.  cap.  13.  it  is  ena6ted,  "  That  after  verdidl  [a)  Sid.  61, 

"  for  plaintiff  or    demandant,    defendant    or    tenant,    baily  in  ('^)Cro.  Car. 

**  afllfe,    vouchee,    praiee  in   aid,  or  tenant  by  receipt,   in  any  jg]^.  .g^^ 

**  action,  fuit,  bill,  plaint  or  demand,  in  any  court  of  record,  Jones,  395. 

"  j'udcment  thereupon   fhall  not  be  ftayed  or  reverfed  for  any  ^-''^>^o*' 

**  variance,  in  form  only,  between  the  original  or  bill,  and  the  Raym.  67. 

"  declaration,  plaint  and  demand,  or  for  [a)  lack  of  the  averment  k)  This 

"  of  any  life,  fo  it  be  proved  the  perfon  living,  or  becaufe  the  noTuniefs 

**  venire^  habeas  corpora  or  dijlringas  was  awarded  to  a  wrong  of-  the  venue 

**  ficer  upon  any  infufficient  fuggeftion,  or  [b)  for  that  the  vifne  is  ""'es  from 

"  in  (c)  fome  part  mif-awarded,  or  fued  out  of  more  or  fewer  "^^  ^^^ 

**  places  (^)  than  it  ought  to  be,  fo  as  fome  one  place  be  right  one  of  thofe 

"  named,  or  for  mif-naming  any  of  the  jurors  in  [e)  furname  or  p'aces  is  truly 

**  addition,  in  any  of  the  writs,  or  returns  thereof,  fo  as  they  be  "o"^But'  * 

**  proved  to  be  the  fame  as  were  meant  to  be  returned;  or  for  ifitarifes 

<*  that  there  is  no  return  upon  any   of  the  writs,  fo  as  a   pannel  fr''™  '^''e- 

<*  be  returned  and  annexed  thereto ;  or  for  that  the  (heriff  or  [Lugl^Tn 

**  other  officer's  name  is  not  fet  to  the  return  of  fuch  writ,  fo  as  feveraicoun. 

*[  it  appear  by  proof  the  writ  was  returned  by  him  j  or  (/)  for  |'"';g'r*f  '^ 

L  3  *'  that  ""'^    ^ 
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one  onij,  it  "  that  thc  plaintiff  in  ejeflment,  or  other  perfonal  a^ion,  being 
is  helped.      (i  under  age,  appeared  by  attorney,  and  thc  verdict  pafled  for 

^,r  Hale"'     "    ^'^^" 

(d)  By  the  opinion  of  the  greater  part  of  thc  judges,  where,  by  particular  cuftom  a  trial  was  to  be  <4 
v'tcir.tt'  of  the  four  wards  next  actjoining,  and  the  -venire  is  awarded  de  -vicint  o(  two  ot  them  only,  it 
IS  helped  by  the  ftatute.  2  Sand.  258.  But  Sanders  dubitwv'M,  whether  it  fhould  extend  to  aid  any 
p.oceedings  except  fuch  as  were  according  to  the  courfe  of  the  common  law.  {t)  But  this  extends  not 
to  any  mirtalte  in  the  chriftian  name.  Cro.  Car.  20i.  (/)  Stile,  216.  *  218.  per  Roll.  Ch.  J.  If  thc 
party  appeir  by  attorney,  where  he  ought  to  appear  by  guardian,  it  is  error,  and  not  helped  by  this  fta- 
tute. Danv.  Abr.  2  V.  l\t.  Error,  fo.  12.  pi.  13.  ana  Rolls  Abr.  i  V.  747.  pi.  13.  S.  C.  where  he 
fays  the  judgment  was  reveifed,  becaufe  the  party  plaintiff.ippeaied  in  perfon.  See  2  Sand.  212,  213, 
It  feems  the  general  opinion,  that  when  the  plaintiff  appears  by  attor.T.y,  unlefs  i:  is  pleaded  in  abate- 
ment, it  is  cured  af'er  verdi£t  for  him,  by  the  ftat.  21  Jac  1.  c.  13.  the  words  being  exprefs.  The 
cafes  in  the  books  contra  (except  that  in  Stiles)  were  bifjre  the  ftatute. 

The  main  defign  of  this  ftatute  was  to  help  any  miftake  in  the 

jury  procefs,  but  there  were  feveral  things  ftill  to  be  fupplied, 

and  feveral  others  to  be  adjudged  form,  which  were  always  con- 

ftrued  to  be  matters  of  fubftance,  and  confequently  not  aided  by 

iVent.  200.  any  of  the  former  ftatutes  ;  .wherefore  the  i6  $5°  17  Car.  2.  was 

made,  the  a6l  which  Tivifden  called  The  Omnipotent  AB. 
{a)  Thisaa  By  the  («)  16  iff  17  Car.  2.  cap.  8.  it  is  enacled,  "  That  after 
\yas  only  for  "  verdict  in  any  adiion,  fuit,  bill  or  demand,  in  the  courts  of 
tnrce  years,  <t  record  at  WeJ}minJier,  county  palatine  of  Chejler  or  Durham^ 
perpetua!/).T  "  or  of  the  great  feffions  in  IValeSy  judgment  thereupon  fhall 
22&a3Car.  "  not  be  ftayed  or  reverfed  for  want  of  form  or  pledges,  (heriff's 
^il  ButthI  *'  name,  returned  upon  the  original,  or  for  want  of  pledges  upon 
extends  not  **  any  bill  or  declaration,  or  for  want  of  a  profert  in  curia  of  any 
to  any  trial  u  deed,  or  of  letters  teltamentary,  or  of  adminiftration,  or  for 
^iTrlTIJT  "  tbe  omiffion  of  vi  &  ar7ms.  or  contra  pacem.  or  for  the  miftake 

per  counry*  /-ii-n*  r 

Mod.  37.  "  of  the  chnftian  or  furname  of  either  party,  fums,  day,  month 

199.  tt  oj.  year,  in  any  bill,  declaration  and  pleading,  being  right  in 

lc)\n  ilhi  "  ^"y  ^rit>  plaint,  roll  or  record  preceding,  or  in  the  fame,  to 

upon  a  bond  *'  which  the  plaintiff  might  have  demurred  and  ftiewed  the  fame 

mLcndw:,  {(  for  caufe,  or  for  want  of  hoc  paratus  eft  verificare,  or  hoc  par a- 

conditioned     ,,     ^  n  ■  r  i  ~i  J  '■ 

for  the  per-  '"-^  V'  '^^^\P'^^'^^  p^^  recorduviy  or  proitt  patet  per  recoraum  ;  or 
form^nce  of  "  for  that  there  is  no  right  venue  ;  fo  as  a  trial  was  by  a  jury  of 
*°r"/"h-'h  "  ^^^  ^^^  proper  county  or  place  {c)  where  the  {d)  a£tion  is  laid ; 
was  for  the  "  "O''  ^^^^  ^"7  judgment  after  verdi£l,  confeflion  by  cognovit 
enjoyment  <•  aFtionem.  or  reliBa  verijicationey  be  reverfed  for  want  of  a 
of  Skrub-      ti  mifericordia  or  a  capiatiir.    or  becaufe  one  is  entered  for  the 

'walh.intnc    ..         i  r         i  ■  »  /»•  /i  •  •  i     r 

foKAofW.  Other  •,  nor  lor  that  tdeo  concejfum  eji  per  curiam  is  entered  lor 
in  ccm.  N.  *'  ideo  confideratum  eJi,  i^c.  or  for  that  the  increafe  of  cofts  after 
and  the  de-  a  yerdidl  in  an  adiion,  or  upon  a  nonfuit  in  replevin,  are  not 
pleaded  per-  "  entered  to  be  at  the  requeft  of  the  party  for  whom  the  judg- 
formance  <'  mcnt  was  given,  nor  by  reafon  that  the  cofts  in  any  judgment 
^"""""y'  '**  whatfoever,  are  not  entered  to  be  by  confent  of  the  plaintiff; 
plaintiffre-  "  a^fl  that  all  fuch  omiflions,  variances  and  defedls,  and  {e)  other 
plied,  that  a  matters  of  like  nature,  not  being  againft  the  right  of  the  mat- 
N^hivlr^^  **  *^^  of  the  fuit,  nor  whereby  the  iflue  or  trial  are  altered,  fhall 
title  by  "  be  amended  where  fuch  judgments  are  or  fhall  be  removed  by 
grant,  &e.    tt  writ  of  error." 

entered, 

and  oufted  bim ;  and  the  defendant  pleaded  the  Earl  of  N.  had  no  title ;  and  thereupon  Iflue  was 
joined,  iai  tried  by  a  vif»e  ot  Sl/rui-v/aii,  and  fguad  ioi  (he  plaintiS^j  aod  though  ao  vijne  couli 

aiife 
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irift  of  the  walk,  and  it  could  not  be  intended  a  vill,  being  only  collaterally  alleged  as  a  thing 
granted,  and  not  as  a  place  where  any  fid  was  done,  yet  being  tried  by  a  jury  of  the  county  where 
the  matter  of  the  iflue  arofe,  it  was  adjudged  for  the  pbintift'  by  three  judges  ccn'  Tvufdcn,  who  faid  it 
was  not  witliin  the  words,  and  being  a  new  law,  it  iTiould  not  be  taken  according  to  the  intent,  againft 
the  words  ;  and  after,  error  was  brought  ;  but  the  parties  agreed,  the  defendant  making  the  plaintiff 
fatisfadion.  Lev.  207.  Sid.  326.  adjudged  per  tatam  Cur'  frater  T-zuifdin,  though  objefted,  the 
aftion  being  laid  in  LorJon,  the  iflue  Ihould  have  been  there  tried,  unlefs  iome  other  place  had  beca 
flifwed  in  the  record  ;  and  -vije  i  Lev.  122.  {d)  The  plaintiff  declared,  that  the  defendant  aj^ud 
London  faid  of  the  plaintiff,  that  he  had  flolen  plate  at  Oxford ;  and  the  defendant  juftified,  that  he  did 
Ileal  plate  at  Oxford,  fer  ouoad  he  fpoke  the  words  at  L.rdcn;  and  the  plaintiff  replied,  de  injuria  jud 
frobriS,  Sec.  and  thereupon  iflue  was  joined,  and  tried  in  London,  and  found  for  the  plaintiff;  and 
though  it  was  adjudged,  that  the  only  point  in  iflue  wjs,  whether  the  felony  was  committed,  which  was 
triable  at  Oxford;  yet  the  plaintiff  had  judgment.  Croft  and  Eoite,  Sand.  247,  24.8.  by  three  judges, 
who  faid,  that  the  iflue  being  tried  by  a  jury  of  the  proper  county,  it  was  within  the  exprefs  words  of 
the  rta'ute  ;  but  Twifden/or/«?«f  cont" ;  and  by  the  reporter,  this  judgment  was  given,  not  only  againll 
the  opiniorj  of  Tsvifden,  but  of  feveral  others,  as  he  w.>.s  informed  j  and  being  of  counfel  with  the  de- 
fendant, he  agreed  the  meaning  of  the  flatute  was,  that  the  iffue  fliould  be  tried  in  the  proper  county 
■where  itarife:>,  elfc  it  would  be  impoffible,  by  any  plea,  to  remove  the  trial  from  the  county  where  ths 
aiflion  is  laid.  Raym.  iSi.  acjudged,  that  it  was  helped  by  the  ftatute  ;  but  faid,  that  the  defendant 
might  have  demurred  upon  it.  2  Keb.  496.  adjudged,  Vent.  263.  cited  to  be  adjudged  ;  fo  Adderlv 
and  Wife,  2  Lev.  1G4,  165.  adjudged,  Vent.  263.  cited,  and  -viJe  Raym.  592.  where  the  like  point 
was  in  queflion,  &  adj(j-n  ;  {o,  2,  jonei,  ii.  &  adjorn\  And  in  the  cafe  of  Jenning  and  Hunkrng, 
Vent.  263.  (where  the  Court  faid  it  was  within  the  words,  but  not  the  meaning  of  the  aft  ;  for  the 
intention  was  f>,  that  thi:  trial  was  in  the  c  'unty  where  the  iflue  did  arife,)  but  in  regard  of  thefe  pre- 
cedents cited,  they  would  not  flay  judgment ;  but,  by  the  report  of  this  laft  cafe,  3  Lev.  121 ,  jt  does 
not  'appear  how  the  judgment  was ;  but  Hale  Ch.  Ju'.t.  the^e  faid,  the  meaning  of  the  ftatute  was,  if 
the  iflue  was  tried  in  the  county  where  the  matter  theie::f  arofe  ;  for  it  is  not  reafonable  to  believe  the 
parliament  intended  to  alter  the  whole  courfe  of  trials,  and  to  have  things  tried  in  foreign  counties, 
&  adjorr.atur  ;  and  by  the  leport  of  the  fame  cafe,  3  Reb.  350  371.  509.  the  parties  agreed  to 
amend,  and  lay  the  whole  matter  in  the  pounty  where  the  aftion  was  laid  ;  and  faid,  the  Court  inclined 
(Irongiy  againft  the  judijment  cited,     {e)  Raym.  398. 

The  above  ftatutes  being  chiefly  calculated  to  aid  imp€rfe£tions  Carth.  66. 

after  verdicl,  and  the  ftatute  27  Elh..  c.  5.  aiding  defects  in  form  ^^'"-  49* 

only  on  a  general  demurrer,  it  was  thought  advifeable  to  enlarge  ^ '  ^* 
the  authority  of  the  Courts  further  in  favour  of  fuitors  ;   and 
therefore, 

By  the  i\Ann.  cap.  16.  for  the  amendment  of  the  law,  it  is  Note:  This 

enacted,  "  That  where   any  demurrer  iliall  be  joined  and  en-  f'^'s'^'<'t<» 

.  luv'c  been 

*'  tered  in  any  adion  or  fuit  in  any  court  of  record,  the  judges  p-nned  by 
**  fliall  proceed  and  give  judgment  according  as  the  very  right  of  the  great 
**  the  caufe  and  matter  in  law  fhall  appear  unto  them,  without  ^^'^ 
"  regarding  any  imperfeftion,  omiflion  or  defe<Sl   in  any  writ,  See2Bi*ihop 
*'  i"eturn,  plaint,  declaration  or  other  pleading,  procefs  or  courfe  Burnet's 
**  of  proceeding  whatfoever,  except  thofe  only  which  the  party  ^^.^'-^f  « 
**  demurring  {liall  fpecially  and  particularly  fet  down  and  exprefs  p.  439, 
•*  togt'ther  with  his  demurrer,  as  caufes  of  the  fame,  notwith- 
**  landing  that  fuch    imperfeftion,    omifhon  or  defedl    might 
"  have  heretofore  been   taken  to  be  matter  of  fubftance,    and 
*'  not  aided  by  the  27  EUz.  r.  5.  fo  as  fufficient  matter  appear  in 
"  the  faid  pleadings  ;  upon  which  the  Court  may  give  judgment 
*'  according  to  the  very  right  of  the  caufe,  and  no  advantage  or 
**  exception  (hall  be  taken  of  or  for  an  immaterial  traverfe,  or  of 
**  or  for  the  default  of  entering  pledges  upon  any  bill  or  declara- 
**  tion,  or  of  or  for  the  default  of  alleging  tlie  bringing  into 
**  court  any  bond,    bill,    indenture   or  other  deed  whatfoever, 
•*  mentioned  in  the  declaration  or  other  pleading,  or  of  or  for 
**  the  default  of  alleging  of  the  bringing  into  court  letters  tefta- 
**  mentary  or  letters  of  adijiiniftration,  or  of  or  for  the  omiflion 

L  4  "of 
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'^  of  vi  ilf  armis,  i^f  contra  parem,  or  either  of  them,  or  of  or 
"  for  the  want  of  averment  of  hoc  paratus  eft  veriftcare^  or  hoc 
*'  paratus  eft  verif  care  per  recordum  ;  but  the  Court  (hall  give  judg- 
**  ment  according  to  the  very  riglit  of  the  caufe,  as  afore faid, 
*'  without  regarding  any  fuch  imperfe6lions,  omifTions  and  de- 
"  fe£ls,  or  any  other  matter  of  like  nature,  except  the  fame 
<'  fhall  be  fpecially  and  particularly   fet  down  and  fliewn   for 

**  caufe  of  demurrer." And,  "  That  all  the  (latutes  oi  jeofails 

«'  fliall  be  extended  to  judgments  which  fliall  be  entered  upon 
*'  confelaon,  fiihil  dicify  or  tion  fum  inforinatiis,  in  any  court  of 
«'  record,  and  no  fuch  judgment  fnall  be  reverfed,  nor  any 
<*  judgment  upon  any  writ  of  inquiry  of  damages  executed 
<'  thereon,  be  llayed  or  reverfed  for  or  by  reafon  of  any  imper- 
*'  fe£lion,  omifTion,  defe£l,  matter  or  thing  whatfoever,  which 
**  would  have  been  aided  and  cured  by  any  of  the  faid  flatutes 
<*  of  jeofails,  in  cafe  a  verditt  of  twelve  men  had  been  given  in 
**  the  laid  action  or  fuit,  fo  as  there  be  an  original  writ  or  bill, 
*'  and  warrants  of  attorney  duly  filed  according  to  the  law  as  is 
*«  now  ufed." 
Carth.  15S.  Notwithflanding  the  great  enlargement  of  the  power  of  the 
367.  520.     ^uf^ges   by  the  above  recited  ftatutes  in  amending  writs,  proceiTes, 

Ld.  Rjym.     Jb^;  to  .      ^  c  ' 

71    J  51.       C5r.   yet  none  01  tliem  were  thought  to  extend  to  writs  ot  error  ; 

5^;.-  ai:d  tlie  rather,  becaufe  fuch  amendment  would  not  be  in  affirm- 

6''  'cLoib    ''•""^  °^  ^^^^  judgment ;  but  it  being  found  that  defective  writs  of 

v.  ^,    Sa:k.  .error  occafioned  great  delay  of  juilice, 

-■'•)■  By  tiie  5  Geo.  i.  c.  13.  it  is  enaQed,  "  That  all  writs  of  error 
"  wherein  there  fhall  be  any  variance  from  the  original  record, 
"•  cr  other  defcfl,  may  and  fhali  be  amended  and  made  agreeable 
"  to  fuch  record,  by  the  refpe6tive  courts  where  fuch  writ  or 
f^  vrits  of  error  fnall  be  made  returnable;  and  that  where  any 
♦'  verdiil  hath  been  or  fhall  be  given  in  any  adlion,  fuit,  bill, 
*'  plaint  or  demand,  in  any  of  his  majefty's  courts  of  record, 
*'  the  judgment  thereupon  fhall  not  be  flayed  or  reverfed  for  any 
*'  defe£l  or  fault,  either  in  form  or  fubftance,  in  any  bill,  writ 
*'  original  or  judicial,  or  for  any  variance  in  fuch  writs  from  the 
**  declaration  or  other  proceedings." 

[By  flat,  of  4  Gio.  2.  c.  26.  for  turning  all  law  proceedings 
into  Englif}.^  it  is  provided,/  4.  that  every  flatute  of  jeofails  fliall 
extend  to  all  forms  and  proceedings  in  Engllftj  (except  in  criminal 
cafes),  and  that  this  claufe  lliall  be  taken  and  conflrued  in  the 
rnolt  ample  and  beneficial  manner  for  the  eafe  and  benefit  of  the 
parties,  and  to  prevent  ffivplops  and  vexatiouij  delays.] 


(C)  Whether  the  Statutes  of  Amendment  extend  to 
the  King,  or  to  any  criminal  Proceedings. 

o;ib.  Hift.    iT  has  been  a  great  queflion,  whether  any  of  thefe  ftatutes  ex- 
^I-C--  *^"^  *°  '■^^^  ^       ^^  ^^'^  '^^•ng,  citlier  to  remedy  the  party  where 

Or.  il\.      he  has  prevailed  againil  the  king,  or  the  kipg  againft  the  party ; 

2  but 
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but  as  It  has  been  ruled  in  both  cafes,  and  feems  now  eftabliftied  3  ^oi'  7* 

that  thefe  ftatutes  do  not  extend  to  the  king,  it  will  be  need-  f-J'-^^^  5^ 

lefs  to  enter  minutely  ii;to  this  inquiry,  for  though  only  indid:-  ixi.  263. 

ments,  appeals  and  informations  on  penal  ftatutes  are  excepted  in  Sua.  62. 

all  the  ftatutes  from  8  //.  6.  cap.  12.  yet  becaufe  the  firft  ftatute  "moJ^."396. 

fays  it  {hall  be  amended  on  the  challenge  of  the  party,  in  which  [Penai  ac- 
the  king  cannot  be  included,  the  fubfequeut  ftatutes  are  fuppofed  ^^°"^'j*J^^^J**' 

to  be  made  on  the  fame  platform  j  and  that  this  exception  is  only  ^""cr  m'inal 

£x  abiindatiti  cauteld.  prtcccd- 

ings,  and  therefore  within  the  ftatutes  of  jeofails.  Cowp.  3S2.  i  Wilf.  125.J 

Thus  in  a  qtio  warranto  qiiare  the  defendant  claims  a  warren,  jones,  320. 
the  defendant  prefcribes  for  a  warren  within  the  manor  of  Ridge^  Cro.  Car. 
and  the  ntenire  was  awarded  from  the  villa  of  Ridge,  and  not  from  1^^^*    ^^' 
the  manor  of  RidgCy  and  a  verdift  for  the  defendant ;  the  court  c.  20.  f.  7. 

awarded  a  ncwve/iire*.  becaufe  they  held  the  king  was  not  within  [The  Wre 
CY  '  J  °  IS  now  to  be 

the  ftatute  21  jfac.  I.    r.  13.  awarded  of 

the  i  ody  of  the  county,  -vide  the  itat.  4  Ann.   c.  16.   f.  6.    and  24  Geo.  a.  C.  18.  f.  3.    yide  he«d 
of  ^«rwj.  J 

So  in  an  information  for  a  feditious  libel,  the  venire  was  re-  Salk.  51. 
turnable  n  Oclol/er,  and  the  diftritizas  tefted  24  OBober.  this  was  P'-  ^^^ 

,T  ■  ,  r  J    •  1-  i-  f    .-U^    6.Mod.25S. 

a  ducontnmance,    bec;nne  not  returned  in  the   preience  01  trre  ^^  ^^ 
party  •,  and  notwithftanding  the  queen  had  a  verditl,  the  court  2  Ld.Raym. 
would  not  amend  it,  though  fuch  amendment   would  have  been  '^^V  »472- 

Mich 

warranted  by  the  roll,  where  the  d'l/lringas  was  well  awarded.  ^^^^^ 

The  Queen  v.  Tutchin,  by  threejudges,  hefitante  Gould. 

But  It  has  been  adjudged,  that  the  feveral  provifos  in  thefe  Cro.  Jac. 

ftatutes,  which  except  appeals  and  indi£tment->  of  felony,  ^c.  t-'/'eg 

and  that  they  ftiall  not  extend  to  any  writ,  bill,  a£lion  or  informa-  stii'e,  30*7. 
tion   upon  any  popular  or  penal  ftatute  j  do  not  (o)  extend  to     Sand.  2  58. 

thofe  cafes  in  which  a  remedy  is  given  by  way  of  recompence  to  ^^.^    ^^  ^ 

a  party  -,   as  upon  the  ftatute  of  luaJJe,  for  not  fetting  forth  tithe,  viihment  of 

forcible  entry,  i^fc.  ward  upon 

the  ftatute 
«f  Wtjim.  2,  c.  35.  is  within   the  provifo.     Dr.  Huffy  and  Moor,  3  Bulft.  275,  276.    Hob.  loi. 

Alfo  by  the  ^  Ann.  cap.  16.  for  amendment  of  the  law,  it  is  r(^)  Anin- 

enaaed,    «  That  all  the  ftatutes  oi  jeofails  ftiall  extend  to  all  Ji^™"^""^^^ 

*'  fuits  In  any  of  her  majefty's  courts  of  record  at  VVeJlminJlery  teas  were 

<*  for  recovery  of  any  debt  immediately  owing,  or  any  revenue  imported 

"  belonging  to  her  majefty,  her  heirs  or  fucceffors,  and  ftiall  alfo  ^^^/and'the 

**  extend  to  all  other  couits  of  record."  (/>)  day  of  ex- 

hibiting the 

Information,  which  was  the  day  of  the  feizure,  and  of  courfe  would  have  been  excluded  :  leave  was 
therefore  given  to  amend,  by  extending  it  to  the  next  day.  bunb.  49.  p.  80.  An  information  on  the 
^€t  of  navigation  was  amended,  by  fubftituting  the  words  India  goodi  inftiead  of  filki  ;  but  the  additioa 
of  other  goods  was  not  allowed,  for  that  would  have  been  to  have  made  a  new  information  Id.  252. 
),.  327-  In  one  cafe  an  amendment  was  permittea,  which  made  nuite  a  new  offence  ;  this  was  in  an  in- 
formation of  feizure  for  importing  brandy  and  rum  in  calks  under_/7xry  gallons,  by  making  it,  as  to  the 
rum  in  calks,  under  twenty  gallons.  Id.  334.  p.  415.  But  where  an  indenture  of  appraifemenc  wai 
dated  before  the  wilt  of  appraifeaient,  the  Court  inclined  to  think  it  might  be  amended.  Id.  58, 
F-  99-] 

And 
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ndetit.  And  by  the  g  Jntu  cap.  20.  fee}.  7.  it  is  ena£led,  "  Thar  the 

S^r"'''       "  ftatute  for  the  amendment  of  the  law,  and  all  the  ftatutes  of 

*'  jeofails  fhall  be  extended  to  [all  writs  of  matidainus  and]  informa* 

*'  tions  in  nature  of  a  quo  ivnrrmito^  and  proceedings  thereon  fop 

♦'  any  the  matters  in  the  faid  acl  mentioned." 


(D)  In  what  Cafes  the  Proceedings  Ipx  Civil  Caufes 
are  amendable,  and  the  Manner  thereof;  as  by- 
amending  one  Part  of  the  Record  by  another. 
And  herein, 

I.  Of  the  Original  Writ  and  Procefs. 

8  Co.  156.  '"pHE  original  writ  is  made  amendable  by  8  H.  6.  cap.  12.  and 

Cro.E).644.  1     other  Ilatutes,  when  it  is  not  made  out  purfuant  to  the  in- 

Lit.Rep.50.  ftruftions  given  to  the  curfitor;  and  likewife  in  thofe  mifprifions 

_s.  p.  bi;t  which  appear  to  be  'uiliafcriptorhy  and  are  not  of  the  fubftance  of 

!!   1-^^'  the  writ ;  as  where  the  inllruclions  to  the  curhtor  are  for  a  precipe 

Itructions  '  •*  ■'. 

were  wrong,  again  ft  Leiiihrop  Fratiky  Milite.,  and  the  curfitor  makes  the  ori- 
it  is  not  ginal  Lenthfop  Franks  Generofo,  the  writ  {a)  fhall  be  amended  ac- 
2"vent.  46.  cording  to  the  inftru6lions  given  the  curfitor. 

49.  1:0.  S.  P.  Sid.  412.  S.  P.  [a]  So dzi'ijti  for  dcm'JIt,  Ko\.  Ahr.  j()%.  Hob.  249.  Brownl.  130. 
Vacaiiam  (oi  ViCJaav:,  Hob.  12^.  weic  amended,  bccaufc  the  inrtru€tions  to  the  curfitor  in  botH 
cafes  were  light.  [A  ca.  Ja.  an-tiftded  aftei  it  had  been  executed,  by  the  award  of  the  writ  on  the 
toll.  2  Bl.  Rep.  S36.  A  bill  oi  Middlejex  filed  as  of  record  of  24  G.  2.  when  it  ou^ht  to  have 
been  of  the  25th,  amended  by  the  praecipe.  I  Term.  Rep.  782.  A  bill  oi  Mtddlej'ex,  by  a  common 
informer  in  debt  only,  amended  by  inferting  "  in  a  pica  of  trefpafs  with  an  ac-etiam  in  debt,  i  Bl. 
Rep.  462.] 

aVent.  152.       So  if  inftruclions  are  given  to  the  curfitor  for  drawing  a  writ 
againft  JVe/ibyy  and  he  by  miftake  makes  it  IVeJlly^  and  fo  are  all 
the  proceedings  afterwards,  this  ftiall  be  amended  ;  and  accord- 
ingly the  Court  ordered  the  curfitor  to  attend,  who  fatisfying 
them  that  his  inftruclions  were  right,  they  ordered  the  original 
to  be  amended  in  court,  without  any  application  to  the  Chan- 
cery, or  order  thence,    and  they  amended  all  the  proceedings 
after. 
a  Lev.  173.       So  when  there  are  two  defendants,  and  the  writ  is  precipe  to 
a  writ^Tt '"  f^cm  both,  quod  teneat  conventioiicm.,  this  fhall  be  amended,  be- 
was  reddat     caufe  the  inflrudlions  beginning  againft  feveral,  the  curfitor  ha4 
inftead  of      not  purfucd  them. 

rfddant. 
z  Sand.  3S. 

Cro.Car.74.         A  quare  imped'tt  was  brought   ad  prsfcntand^  ad  ecclefiam  de 

Turrier  and    Waiton^  where  it  fliould  have  been  ad  vicarlam  ecclefi<x  de  Wattofi, 

'  ^  ^"'        though  this  be  an  error  in  fubftance,  the  vicarage  being  diftintl 

from  the  parfonage  ;  yet  becaufe  the  inftruclion  to  the  curfitor 

was  right,    and  this  a  peremptory  writ,  it  was  allowed   to  be 

amended. 

s  Co.  159.        So  if  the  party,  in  order  to  have  a  formedon  in  defcender, 

draws    inftru6lions    that    the    land    defcended  to  him  as  fon 

and  heir  of  the  donee,  and  the  clerk  draws  the  writ  that  the 

land 
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land  defcended  to  him  as  fon,  and  omits  heir,  if  tlie  clerk 
flicws  his  iuftru^ions,  and  will  make  oath  thereof,  it  fliall  be 
amended. 

Alfo  the  writ  was  holden  amendable  if  there  was  {a)  falfe  Latlttf  («)  For  a 

or  a  word  that  was  no  Latitiy  if  it  were  only  in  the  !  b)  form  of  a  tw/gn 'j^,^' 

writ  j  but   if  it  were  of  the  fubllance  of  the  writ  it  could  not ;  Latin  and 

for  by  the  (tatutes  the  Courts  are  allowed,  where  they  have  fuffi-  "o  Latin, 

cient  authority,  to  amend  the  form  of  that  authority,  but  not  to  Tven't^Vy'-! 
make  an  authority  for  themfelves,  by  altering  the  fubftance  of  (^)  There  u 

the  writ.  f  diverfny 

between  the 
negligence  aniJ  the  nefclence  of  the  clerk  ;  for  the  negligence  (as  if  he  had  a  copy  of  the  bond,  and 
does  not  follow  it)  fhall  be  amended  ;   but  his  nefcience  or  ignorance  in  the  li-gal  form  and  caufe  of 
originals,  is  not  .imendable  ;  for  if  this  were  allowed,  it  would  introduce  error  aod  barbarity  into  legal 
proceedings.     8  Co.  159.  a.     Lev.  2. 

Therefore  if  the  writ  be  inwgwavit  for  {mcginatus  (/?,  or  ava  S  Co.  159. 
for  avia,  it  fliall  be  U)  amended.  '';  ^^°°^' ?• 

N.  Bendl.  33.  S.  P.  cited.  And.  24.  S.  P.  cited,  {c)  But  in  Blackmore's  cnfe,  8  Co.  159.  b.  habrtit 
for  hoc  breve  is  held  not  amendable  j  but  jw<?rf,  C?"  -vUe  2  Vent.  173.  which  feems  to  hold  otherwifc. 

But  the  eflential  part  of  a  writ  is  not  amendable  ;  as  in  affife,  '^''-  =. 
where  the  tejle  was  diiodecm   regis  for  duodecimo^    the  writ  was  p"'^ 
abated  ;  {d)  becaufc  it  would  have  been  erroneous  to  have  pro-  {d)  Diflric- 
ceeded  on  a  wrong  writ ;  for  this  could  not  have  been  pleaded  in  f'Of'W.wh^^ 
bar  of  a  new  afiife  ;  and  the  Court  could  not  amend  it,  becaufe  ha^,e°^e^ 
the  curfitor  was  judge  of  the  day  when  the  writ  iflued,  and  dtjiruBiO' 
there  were  no  inftruftions  to  amend  the  writ  by.  "^f '"  * 

'  writ  of 

'joafte  not  amendable.  Freeman's  cafe,  5  Co.  43.  adjudged.  Cro.  El.  462.  adjudged,  the  word  there 
being  diftruSiknem  with  an  ;,  and  not  an  e.  2  Buill.  51 .  cited,  and  vide  Hue.  56.  indicari  tor  indi^ari^ 
and  2  Kol.  Rep.  25 5. 

So  if  a  writ  be  brought  againfl:  executors  in  the  debet  and  dett'  8  Co.  159. 
nety  that  (hall  not  be  amended,  becaufe  the  adion  is  mif-con-  ^  5 Co.  36. 
ceived,  giving  the  Court  authority  to  proceed  againft  executors 
jure  propriof  v/hen  they  are  not  fo  chargeable  by  the  law. 

But  the  negligent  {e)  omiflion  of  what  the  clerk  in  courfe  ^  Co.  160. 
ought  to  have  inferted  (as  the  omiflion  oi  dei  gratia)  in  the  ftile  vvntoVpa^- 
of  the  king,  (hall  be  amended.  tition,  the 

omilSonof 
the  words  ojitr.jurut  quare  uonftierit,  was  fupplied.  8  Co.  160.  a.— In  a  quart  imftdit,  the  word  ad 
was  omitted  and  amended,  Goulf.  78.  Cro.  El.  119.— In  iformedon  of  lands  in  L  the  word  in  wat 
omitted  and  amended.  Noy,  73.  [Tefte  of  a  c.ipias  amended,  as  vitium  cUrk'i,  and  contrary  to  im- 
plied infttuftions.  2  Bl.  Rep.  918.  1  Term  Rep.  C.  P.  291.  A  replication  amended  after  vcrdift, 
^y  infertiog  \htjimillter  inftead  ofj  &*£•    Sayer  v.  Pocock,  Cowp.  407.] 

And  here  It  may  be  proper  to  obferve,  that  the  want  of  an  {f)  (/")  So  « ths 
original  is  {g)  helped  after  the  verdidl  by  iS  Eliz.  c.  14.  fo  is  the  ^^^^"^^°  j-_ 
want  of  a  {h)  bill  upon  the  file,  (;')  but  the  itatute  does  not  ex-  firvgas,  and 
tend  to  help  a  vitious  writ.  "^l!"  C' 

^  cefi.     Vide 

Jupra  the  notes  on  18  El.  c.  J4.  and  2  Salk,  454.  2  Ld.  Raym.  1143.  (f)  ^'</< /f/"*".  '^^  ""*" 
on  18  EL  {b)  That  the  want  of  bill  upon  the  file,  which  is  in  nature  of  an  original,  is  aided  by  the 
•quity  of  the  aft.  Hob.  130.  134.  264.  282.  Jones,  304.  Cro.  Car.  2S2.  Style,  91.  {')  Cro. 
II.  722,    Yelv.  108.    Sid.  84. 

But 
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Sand.  517.  But  if  the  original  be  mifrecited  on  the  roll,  ns  In  eje£lnient, 
Redman  and  *^  ^'  ^^  fummomtus  inftead  of  attachiatusy  after  verdiifl,  if  on 
SUolph,  fearch  no  original  is  found,  it  will  not  be  error,  for  the  ftatute 
helps  the  want  of  an  original  to  all  intents,  as  if  there  had  been 
a  good  one  on  the  file  j  and  if  there  had  been  a  good  one,  fuch 
mifrecital  would  not  have  been  erroneous  •,  and  if  the  recital  of 
the  original  be  but  form,  it  was  not  neceflary  after  verdi£l  to 
amend  the  bill. 

2.     Of  the  Imparlance  Roll. 


Roll.  Abr,  After  the  firfl;  term  it  is  allowed  in  C.  B.  to  amend  the  Im- 
"l^"  parlance  roll  by  the  office  paper-book,  becaufe  that  is  inftruftions 
xRoU.  *  fo  the  prothonotary  to  enter  up  the  imparlance  roll,  and  there- 
Rep.  152.  fore  that  is  equally  amendable  as  the  original  is  by  the  inftruc- 
Hut°'^St^^*  ^^°"5  given  the  curfitor  5  but  this  mull  be  on  affidavit  that  the 
Lit.  Rep.  paper-book  has  not  been  altered  fnice  the  defendant's  attorney 

478.    In      has  put  his  hand  to  it. 
the  King's  * 

Bench  they  will  amend  both  the  bill  and  the  roll  by  the  office  paper- book,  becaufe  this  is  inftruftions 
for  making  them  both  j  but  they  cannot  amend  from  any  other  paper-book,  becaufe  fuch  book  is  not 
inftriictions  left  in  the  otn.e  to  make  up  both  the  roll  and  the  bill  ;  but  where  there  is  no  office-book,  as 
where  the  general  iffue  is  pleided,  it  feems  they  fliould  amend  either  the  bill  or  the  roll  by  the  declara- 
tion, of  which  they  gave  the  defendant  a  copy,  becaufe  fuch  declaration  is  the  only  inftrudlion  to  the 
clerk  of  the  office  •. 

*  In  B-  R'  a  bill  is  feldom  fi!ed,  unlefs  againft  a  privileged  perfon. — Where  a  bill  is  not  filed,  the 
Court  will  permit  a  right  bill  to  be  tiled,  without  inijuiring  into  the  time  of  filing,  and  give  the  plaintiff 
leave  to  amend  his  plea-roll,  by  the  bill  filed  Gardener  againll  Browne,  Trin.  15  Geo.  3.  B.  R. 
a  .Srr.  ii^i.  [But  an  amendment  /hall  not  be  made  in  this  manner  after  verdiil:,  if  it  change  the  re- 
cord in  a  fubllantial  point.     %  Wilf.  147.] 

Lit.  Rep.  If  the  bill  on  the  file  be  with  blanks,  or  tlie  imparlance  roll  be 

?7^*  with  blanks  for  dates  or  quantities,  yet  it  may  be  amended  by 

Latch'.' 165!  ^^he  paper  by  the  clerks  themfelves,  until  a  recordatur  be  ordered 
Roll.  Abr.  of  the  verdict  returned  on  the  nift  prius  roll ;  but  after  fuch 
^■t2.\^'''  ^^'^°^daiur  it  can  only  be  amended  by  the  Court;  for  the  roll 
Cro.  Eiz.  hes  with  the  prothonotary  to  be  made  up  according  to  the  paper- 
25^-  book,  until  the  recordatur  of  the  vcrdidl  be  allowed;  but  if  after 

z  Mod  Vi6.  ^^^  recordatur  be  entered,  it  is  ordered  on  the  roll  in  J} at u  qua 
I^  Mod.  tunc;  and  then  the  Court  is  fuppufed  to  take  conufance  of  it,  in 
6^54-  what  manner  it  then  was ;  and  if  the  clerks  might  afterwards 

zsixl^Tu-  ^^^^"^  ^^^^  ^°^'  ^^'■^'^  entry  of  the  verdidl,  they  might  amend  it  in 
7.  Ld  Rayin.  the  verdicl  which  is  on  the  tiifi  prius  roll,  which  was  fettled 
1441.  l)y  the  judge  of  tiifi  priur,  and  cannot  be  altered  but  by  rule  of 

^^'^•5^7.    Court.  _      ^  -^  ^       '  \ 

RoU.  Abr.  The  imparlance  roll  cannot  be  amended  by  the  original  writ, 
hoh.  251.  hecaufe  the  original  writ  is  the  authority  on  which  the  Court  pro- 
And  note;  cccds,  which  the  plaintiff  mud  profecute,  for  otherwife  he  does 
If  the  count  not  proceed  in  that  caufe. 

varies  in 

form,  the  defendant  may  plead  it  in  abatement,  for  he  has  abated  his  own  writ  by  profecutlng  it  in  a 
different  manner;  but  if  it  varies  in  fubllance,  the  defendant  may  move  in  arreft  of  judgment,  becaufe 
the  Court  has  no  authority  to  proceed,  having  profccuted  a  different  matter  from  that  which  the  writ 
has  given  authority  to  the  Court  to  take  cognizance  of.     Jon.  304.   Cro.  Eliz.  Jiz,     Cro.  Jac.  654. 

The 
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•The  Imparlance  roll  cannot  be  amended  by  the  plea  roll  or  Roll.  Abr. 
ni/i prius  ToW  \  for  the  imparlance  roll  is  the  original  declaration  ^J^'  1^'°' 
and  the  ground  of  all.  Lit.  Rep. 72. 

Hut.  C2.    Hetl.  59.   3  Bulft.  2ZJ.    Hob.  76.    Late".  165. 

But  if  the  declaration  be  againft:  H.  B.  and  he  imparls  by  the  Roll.  Abr. 
name  of  R.  B.  but  pleads  by  his  right  name  H.  B.  this  is  no  ma-  '99- 
terial  fault,  becaufe  it  is  only  a  continuance  from  one  term  to  an- 
other, and  by  pleading  by  his  right  name  he  acknowledges  he 
imparled  by  a  wrong  name. 

3.     Of  the  Plea  Roll. 

The  plea  roll  may  be  amended  by  the  imparlance  roll,  which  Hob.  76. 
is  no  more  than  a  recital  of  the  imparlance  roll,  and  begins  with  ^°"'  ^^^' 
an  alias  prout  patety  being  the  count  of  the  fecond  term,  to  which 
the  defendant  pleaded  ore  tenus. 

If  there  be  a  miftake  in  the  attorney's  name,  it  may  be  amended  Moor,  711. 
by  the  warrant  of  attorney  •,  for  the  warrant  of  attorney  being  pre-  f  ^^)  ^"  '^® 
cedent,  will  amend  the  plea  roll,  and  the  Court  will  take  notice  Richards 
that  it  is  the  fame  that  appeared  [a],  qui  ram  v. 

irown,  the 
Court  of  K.  B.  gave  leave  to  do  the  very  reverfe  to  what  was  done  in  this  cnfe,  v!x.  to  aJter  the  name 
in  the  warrant  of  attorney  to  that  in  the  declaiation,  and  this  after  error  brought,  and  Uiat  variance 
alBgned  for  error,     Dougl.  ixo.J 

But  if  the  name  of  a  ftranger  be  put  into  the  plea,  this  will  be  Yeiv.  3S. 
error,  for  it  cannot  then  appear  to  the  Court  that  the  fame  man  ^-^^^^^g  l^* 
that  appeared  did  plead,  and  then  there  was  no  plea  pleaded  ;  and  uon  here  re- 
fo  if  the  defendant's  name  bfe  miftaken  in  the  putting  in  his  plea,  ferred  to,  ij 
as  if  in  an  audita  quen/a,  the  plaintiff  furmlfes  that  he  entered  into  court°of 
a  ftatute  of  300/.  to  the  defendant,  for  the  payment  of  ^o  I.  per  errour :  and 
ann.  for  fix  years,  to  John  Bttjhy  a  ftranger,  if  the  defendant  comes,  ^'je  reafon 
and  proteJlancCy  ^c.  pro  plac  idem  Johannes  Bujhy  inftead  of  the  Ygfy"  rton 
defendant ;  this  is  erroneous,  becaufe  it  does  not  appear  to  the  why  an 
Court  that  the  plea  was  put  in  by  the  ftranger,  to  whom  the  pay-  amendment 
ment  was  to  be  made,  and  not  to  the  defendant ;  but  if  the  plea  ^"^^  i"n°thi8 
had  been,  that  the  pradiEf  plaintiff  venit  ^  diclty  inftead  of  the  de-  cafe,  is,  thac 
fendant,  this  will  be  conftrued  to  be  the  mifprifion  of  the  clerk,  ^^^  miftake 
for  it  is  apparent,  that  the  plaintiff  could  not  be  the  defendant ;  fpecialiy 
but  it  ftiall  be  luppofed  to  be  put  in  by  him  that  appeared,  fince  Aewn  for 
there  is  no  other  perfon.  ""^=  '^^}^- 

'^  murrer  in 

the  Court  below,  and  the  judgment  of  the  Couit  had  pafled  upoa  the<aufe  fo  fliewn,  and  therefore  all 
amendments  were  ouiled.j     Cro.  Eliz,  904. 

4.    Of  the  Jury  Procefs,  and  Ni/t  Prius  Roll. 

If  the  veiilre  be  of  the  fame  place,  and  in  the  fame  adion,  and  yiJe  head 
between  the  fame  parties,  all  other  faults  will  be  amended.  °^  7«r;«, 

But  if  the  place  be  totaUy  mifawarded,  this  is  not  helped  by  Vide  i^  Ann. 

any  ftatute  ;  but  if  it  is  only  mifawarded  in  part,  this  is  helped  <=•  ^^'  ^-  ^» 

U^  the  exprefs  words  of  21  Jac.  i.  cap.  13.  0*2.  l\^^ 

f.  3.     That  the  award  is  to  be  at  large  of  the  body  of  the  county;  and   3  O.  2.  c. 25.    Head  of 
juries. 

In 
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Jones,  302.  In  ejeclment,  where   the  venire  was  de  placit*  iratifgre/ftomSi 

Godb,  194.  omitting  Cs"  ejeEiionis  firm^i  the  Court  held  the  venire  to  be  ill, 

Cro!  Jac.^^'  becaufe  it  was  not  in  the  fame  a£lion,  for  an  action  of  trefpafs 

518.  and  ejedment  are  different,  and  there  might  be  an  aftion  of 

&uaru  trefpafs  between  the  fame  parties  ;  but  if  the  dijlringas  had  been 

right,  they  would  have  judged  this  venire  to  have  been  null,  and 

the  want  of  a  venire  is  aided  by  the  ftatute. 

Cro.  Car.  If  the  jiirata  mentions  the  iffue  to  be  de  placit^  tranfgrejftonis-, 

f^S*  where    the    action    is   debt,  and  the  award   of  the    ve7iire   and 

334/335,'  dijh-ingas  debt,  this  (hall  be  amended;  for  the Jurata  is  an  award 

(a)  The  of  the  diJlriiigaSy  in  purfuance  of  the  award  of  the  venire,  and 
t^eroii'be-  ^^^  venire  being  right,  the  {a)  fecondary  procefs  ought  to  be 
irg  right,  made  accordingly. 

fhatl  amend 

the  vctiire,  and  the  v^n'r:  being  right,  fhall  amend  the  d'lflr'mgas,  which  is  the  proper  procefs  for  con* 
Tcning  the  jurors  in  the  King's  Bench  :  So  of  the  babeai  corf  brat  which  is  the  Common  Pleas  procefs. 
Lit.  Rep.  252,  253. 

Roll.  Abr.         So  if  the  fherifF  return  nomina  jurat'  inter  partes  pradicl*  de  placit* 
Car'z  ^™    tranfgre[fionis^  where   tlie   venire   is  de  placit'  dehif^   this  fhall  be 
amended  ;  for  in  dorfo  brevis\\t  fays  executio  ijlius  brevis patet^  ^c, 
which  could  not  be  if  it  was  not  in  the  fame  action. 
Mo.  465.  The  award  of  the  venire  muft  be  to  a  day  in  the  fame  term, 

Abr"  33-°*'  ^'^  *°  ^^^  "^^'  X.txmi  but  it  muft  be  in  term,  otherwife  it  is 

erroneous. 
5  Mod.  78.       But  if  the  dijlringas  be  without  the  day  of  r/ift  priuSy  or  men- 
loMod.SS.  t'jon  a  wrong  day,  if  the  Jurata  roll  be  right,  the  dijlringas  may 
107.  274.    ^^  amended  by  the  J urata  roll. 

Ld.  Raym.  95.  511.     2  Ld.  Raym.  1 144. 

Cro.  Eiiz.  So  if  the  return  of  the  venire  be  miflaken,  this  may  be  amended 

O^'tB^ei.  ^y  '^^  ^°^^ '  ^""^  ^^  ^^^  ^^^  °^  ^^^  venire  be  out  of  term,  or  before 
Cro.  jac.      plea  pleaded,  it  is  no  error  ;  for  the  tejle  of  judicial  writs  being 

162.   Cro.    only  matter  of  form,  fliall  not  vitiate  if  miftaken. 
Car.  38.  •' 

z  Roll.  Abr.  200. 

yiJe  had  of  If  the  number  or  qualifications  of  the  jury  be  omitted  in  the 
Juna.         venire,  it  may  be  amended  by  the  roll,  and  the  rather,  becaufe 

thefe  matters  are  afcertained  by  the  law. 
Danv.  Abr.        If  there  be  a  miftake  in  the  chriftian  name  of  a  juror,  it  is  (b) 
33°-  incurable,  for  the  flatutes  do  not  extend  to  it,  but  only  extend 

302*.  563.     to  cure  furnames  and  additions,  for  there  can  be  but  one  name 

(b)  But  if    of  baptifm,  but  there  may  be  various  furnames  and  additions; 
e'^be    °  ^^^  therefore  if  it  can  be  proved  what  perfon  the  flieriff  meant 

wrong  in  the  by  his  fumame  or  addition,  it  may  be  amended  and  fet  right. 

J'Jirirgas, 

or  in  the  pannel  returned,  or  in  the  pannel  of  the  jury  fworn,  if  it  can  be  proved  to  be  the  fame  man 
that  was  intended  to  be  returned  in  the  venire,  having  thee  his  right  chriftian  name,  it  may  b€ 
amended.     Roll.  Abr.  196,  197.     3  Bu\A.  iS.     Hob.  64.     Brownl.  174.     See  2  Stra.  1ZI4. 

J^i/^  for  this       If  the  court  on  an  infufficient  fuggeftion  awards  the  procefs  to 

head  of         ^^^  improper  officer,  yet  this  is  aided  after  verdict,  for  that  onlj^ 

makes  an  infufticicncy  in  the  return  of  the  jury,  and  infufficient 

returns  are  aided  i  for  it  was  the  defign  of  the  ftatute,  that  if  the 

caufe 
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caufe  was  tried  by  a  right  jury,  that  it  fliould  not  be  material 
what  officer  got  them  together. 

As  to  the  Tiift  prius  roll,  which  is  only  a  tranfcript  of  the  plea  *Co.  i66. 
roll  to  carry  the  iflue  into  the  country,  if  it  differs  from  the  pica  ^^^f^'  .^g . 
roll   in  any  matter  which  does  not  alter  the  iflue,    it   may  be  5  Mod.  211. 
amended  ;  but  if  it  differs  in  any  matter  which  alters  the  iilue,  it  Saiit.  48,49. 
cannot  be  amended  by  the  plea  roll,  becaufe  it  does  not  give  the  [f^ica  \a 
judge  of  mf I  prius  authority  to  try  the  matter  which  is  in  ilFue  be-  the  n-ji 
tween  the  parties  on  the  plea  roll  {a).  f'"'  '«'* 

*  *  *    '  amended 

by  the  plea  roll  in  indiftraent  for  forgery.     Barnard.  K.  B.  31.     i  Ld.  Raym.  1518.     2  Str.  843. 

As  if  the  ifiue  be  on  the  addition  of  the  defendant's  name,  8C0.166, 
whether  jf.  S.  was  hufbandman  die  impetrationis  brevis,  and  the 
ni/i  prius  roll  be,  whether  he  was  hufbandman  generally,  omitting 
the  words  die  impetrationis  brevis,  this  is  not  the  iflue  on  the  plea 
roll ;  and  therefore  cannot  be  tried. 

So  in  a  bond  conditioned  for  the  payment  of  a  certain  fum  at  Bwwnl.  4-.' 
the  firfl:  ■  next  enfuing  the  date,  and  on  the  fii/i  prius  roll 

the  date  be  omitted,  this  is  not  the  fame  ifl~ue  as  on  the  plea 
roll. 

But  where  the  defendant's  name  is  omitted  in  joining  of  iffue.  Dyer,  a6o, 
this  fhall  be  amended  by  the  plea  roll,  becaufe  the  ifi'ue  is  not 
varied,  and  the  juftices  of  ni^  prius  have  authority  to  try  it  by 
the  dijfrifigas. 

So  where  in  an  aftion  on  the  cafe  upon  ajfumpjit,  the  defendant  Roll.  Abr. 
(upon  the  plea  roll)  pleads  non  affumpftty  and  on  the  niji  prius  roll  *'^^>  ^°3« 
it  is  non  culpabilisy  after  verdict  the  ntft  prius  roll  (hall  be  amended 
by  the  plea  roll,  for  both  pleas  traverfe  the  gilt  of  the  action  ; 
and  the  defendant  has  the  fame  advantage  in  the  non  cu/pabilis,  as 
in  the  non  ajfumpftty  and  the  ifllie  is  the  fame  in  fubflance. 

So  in  ejedlment  againfty^w/;  defendants,  who  entered  into  the  SaJk.42. 
common  rule,  and  pleaded  to  ifTue,  the  plea  roll,  vetiirey  dijiringas  P'-  5-    ^d* 
and  jurata  were  right ;  but  the  ifliue  on  the  nifi  prius  roll  was  ,  ^'iji^'^' 
between  the  plaintiff  and  five  defendants  only  :  after  verdidl  for  107. 
the  plaintiff  this  was  amended,  for  the  leflbr's  title  was  the  gift  ^'"^•''-  393' 
of  the  action,  and  the  only  thing  inquirable  of  by  the  jury. 

5.    Of  the  Verdia. 

If  the  jury  find  a  certain  verdi£t,  and  it  Is  entered  uncertainly  {h)  Where 
on  the  record,  if  the  judge  who  tried  the  caufe  remembers  cer-  the;5c/?Mis 
tainly  how  the  jury  found  it,  it  fhall  be  {h)  afcertained  by  the  b^the^nores 
memory  of  the  judge,  and  the  verdict  may  be  made  certain  as  the  of  the  ver- 
iury  found  it.  ^''^  ^V&n 

*      ^  by  the  clerk 

of  aflife.  Moor,  6S9.  Cro.  Eliz.  112.  where  the  mif-entrv  of  the  verdift  fliall  be  amended.  Vide  Cro. 
Eliz.  O77.  2  Jones,  211.  Special  verdidl  amended  after  argument,  without  cofts.  Ld.  Raym.  335. 
See  Str.  514.  i  Lev.  131,  Pcy?t<»  amended  by  judge's  notes.  2Stra.  iiqy.  i  Wilf.  33.  [Where 
there  is  a  general  verdift  on  a  declaration,  conlilting  of  different  counts,  fome  of  which  are  inconfjftent, 
or  bad  in  point  of  law,  and  evidence  has  been  given  on  the  good  or  cjnfiftenc  counts  only,  the  verdict 
may  be  amended  by  the  judge's  notes.  Dougl.  361.  71S.  Aiitiv,  i:  fccms,  if  evidence  has  bes.n  ad- 
mitted on  the  bad  cr  inconfiftent  counts.  Id.  36a.  But  an  amendir.cnt  by  the  judge's  notes,  it  was 
f«riB€ily  holder,  could  n'Jt  bt  laade  after  judgujenc.   U,  723.     But  i:  fcems  now,  ;hat  it  may  be  made 

at 
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at  any  time,  even  after  final  judgment,  and  a  writ  of  error  brought,  j  Term  Rep,  749.  A 
luiftake  in  not  entering  up  a  verdift  on  one  ot  the  iiFues,  allowed  to  be  amended  by  the  judge's  notes^ 
aittr  error  brought  for  that  reafon,  and  joinder  in  error.     Id.  659.  j 

Cro.  Car.  As  If  in  debt  for  19/.  10/.  the  plaintiff  declares  upon  a  leafe 

OTdSitypr    of  copyhold   lands,  rendering  '^%  L  per  ami.  and  upon  a  leafe  of 

adjudged,      freehold  land,   rendering  10  s.  per  ann.  and  demands   19/.  for 

half  a  year's  rent  of  the  copyhold,  and  10/.  for  the  freehold  ; 

and  upon  mh'tl  debet  pleaded  it  is  found  for  the  plaintiiF,  quoad 

the  10  s.  for  the  freehold,  and  for  tlie  defendant  quoad  the  19/. 

for  the  copyhold  ;  but  in  the  pojlea  it  was  returned,  that  they 

found  for  the  plaintiff  (^//sa^  \o s.  part  of  the  faid  19/.   \os.  and 

quoad  the  refidue   nil  debet,  fo  that  it  was  altogether  uncertain 

which  of  thofe  rents  were  paid;  yet  if  the  judge  that  tried  the 

caufe  remembers  that,  quoad  the  copyhold  rent,  the  jury  found 

for  the  defendant,  and  quoad  the  freehold  for  the  plaintiff,  the 

pojlea  (liall  be  amended  accordingly. 

R«ll.  Rep.         Alfo  a  fpecial  verdi£l  may  be  (c)  amended  by  the  minute  or 

Abr  -07.'    "o^^s  taken  by  the  cdunfel  or  clerk  of  affife,  after  a  writ  of  error 

Heti.  52.      brought. 

Lit. Rep.  6r. 

Cro.  Car.  144.  4  Co.  52.  Salk.  47.  pi.  4.  4S.  (<j)  But  though  a  verdift,  general  or  fpecial,  may 
be  amended  bv  the  notes  in  the  book  of  the  clerk  of  a/life,  if  there  be  a  mifprifion  ;  yet  this  cannot  be 
done  in  a  criminal  cafe.  Salk.  53.  pi.  19.  47.  S.  P.  Ld.  Raym.  141.  1 1  Mod.  84.  comr.  [And 
fet  Doug).  362.  where  a  miflake  in  the  verdift  in  a  criminal  cafe,  was  corredted  from  minutes  figned 
by  the  jury.  In  Bunb.  283.  a  millake  in  a  fpecial  verdifl;  on  an  information  of  feizure,  amended  by 
minutes,  after  one  argument,  j 

[The  point  But  nothing  can  be  added  to  the  minute  or  notes,  though 
indiisdaufc  ngyg,^  f^  ftrongly  proved  by  the  evidence,  becaufe  that  would  be 
touched        to  fuhjeft  the  jury  to  an  attaint  for  a  fact  that  was  never  found 

upon  in  any     by  them. 

of  the  paf- 

iages  referred  to  in  the  former  editions.} 

(E)  What  Defeds  may  be  amended  or  aided  after 
Verdidt :  And  herein, 

1.  Of  the  "Want  of  fufRcIent  Certainty  In  the  PlaintlfTs  Decla- 
ration, in  not  fetting  forth  his  Caufe. 

For  this  w;je     jt  Verdicl  cures  not  only  fuch  defe<Sls  as  may  be  called  artificial 

I?if  ""^  ^'~  defeds,  and  come  within  the  purview  of  the  feveral  ftatutes 

of  amendment  ^.nd.  jeofail,  but  alfo  natural  defects,  or  the  omif- 

fions  of  the  parties  in  their  allegations,  which  mull  be  prefumed 

to  have  been  given  in  evidence  to  the  jury ;  otherwife  they  could 

not  have  found  a  verdi£l  for  the  party. 

[After  ver-       The  chief  intent  of  all  the  ftatutes  oi  jeofails  feems  plainly  to  be, 

fertion^^n"'  *^^'  ^^^^  wrong  pleading  of  any  collateral  matters  not  effential  to 

fome  of  the   the  adllon,  fliould,  after  the  expence  of  a  trial,  and  verdi£l  for 

counts  of     the  party,  be  aided,  but  not  to  extend  to  matters  of  fubftance, 

ant's  namt'    ^'^  whatever  is  effential  to  the  gift  of  the  aftion  ;  for  this  would 

ir.ftead  Mt      have  ruincd  all  proccedinjgs  in  the  courts  of  juftice  j  befides,  had 

fuch 
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fiich  cfTentlal  part  been  fet  forth,  it  might  occafion  a  contrary  the  phin- 
verdi£l ;    neither  can   the    jury  be  attainted  for  a  falfe  verdi6l  ^'\^'^^' 
on  the  uncertain  allegations  of  the  parties,  for  it  cannot  appear  iurpbf!ge. 
whether  the  damages  given  by  the  jury  be  proportionable  to  the  3Wiif.43.J 
demand  or  not. 

Whatever  therefore  appears  to  be  eflential  to  the  gift  of  the  ^'•/^  l5"d 
aclion,  cannot  be  cured  after  verdict ;  for  the  law  requires,  that  p/fjj^^ '^'^'^ 
all  fubftantial  fads  fhould  be  laid  in  proper  time  and  place,  fo  5  Mod"a86. 
that  the  defendant  may  traverfe  them  diftindlly  if  he  pleafes  ;  for 
as  he  may  traverfe  the  whole,  fo  he  may  traverfe  each  fubftantial 
part,  in  order  to  put  the  weight  of  the  caufe  on  any  one  thing 
that  will  put  an  end  to  the  caufe. 

But  as  this  matter  is  more  fully  treated  of  under  the  heads  of 
Error  and  P/eas  and  PleadingSy  we  fhall  here  only  obferve,  that 
the  difference  in  all  the  cafes  on  this  head  turns  upon  what  is 
fiibflancey  and  what  is  form  ;  which  muft  be  determined  in  every 
aclion  according  to  its  nature. 

2.     Of  Repugnancy  and  Surplufage. 

Surplufige  does  not  vitiate  after  verdi<£l,  according  to  the  Cro.  Jac. 
maxim,  utile  per  inutile  mn  vitiatur ;  and  therefore,  if  fuch  fur-  57*  4^8. 
plufage  is  repugnant  to  what  is  before  alleged,  it  is  void  ;  as  if 
in  trover,  the  plaintiff  declares  that  he  was  on  the  4th  of 
March  poffeffed  of  goods,  and  that  afterwards, y^i/zV^/ the  ift  of 
Marchy  they  came  to  the  hands  of  the  defendant,  who  converted 
them. 

So  in  ejeftment,  the  plaintiff  declared  on  a  leafe  made  to  Iiim  Yelv.  94. 
the  3d  oiAIay,  and  that  the  defendant  pofea^  fcilicet  ift  of  May  j  ^^'■^'  ^^^» 
eje6led  him  ;  this  was  held  good  after  verdi£l ;  for  by  the  po/Iea  it  ^  ^* 
appears,  that  the  defendant  committed  a  tort  on  the  plaintiff's  title  ; 
and  when  he  fays  a  repugnant  day,  it  is  as  if  he  had  laid  none ; 
and  if  no  day  be  laid,  it  fliall  be  intended  after  verdi£l,  that  the 
tort  was  committed  before  the  aclion  brought ;  for  it  would  be 
very  foreign  after  verdift,  to  intend  that  the  aclion  was  brought 
by  the  fpirit  of  prophecy,  for  a  wrong  to  be  committed  after- 
wards ;  befides,  the  jury  could  not  take  cognizance  of  any  fa£t 
done  fmce  the  a£lion  brought,  for  that  was  not  in  iffue. 

In  debt  on  an  obligation,  the  defendant  pleads  payment  of  50  /.  Cro.  Jac. 
14  Junii  II  jfac.  according  to  the  condition  ;  the  plaintiff  replies  549-    [=^«« 
quod  Hon  folvit  ^Q  I.  pradiff  l/!f  AuguJF  anno  \l,  fuprad^  qua/,  ad  rg^'/lvhere 
eundem  diem  folviffe  debuijfetf  ksf  hoc^  &c.  the  verdict  found  quod  fuchava- 
non  fohit  pradicF   14  jfunii  prout  the  defendant  had  alleged;  the  f'^nceinthe 
objeclion  here  was,  that  no  iffue  was  joined,  becaufe  they  do  not  thsjsmanl 
meet  in  the  time  the  money  was  paid  ;  but  the  word  Aiiguft  is  was  hoiden 
plainly  furplufage,  for  when  he  {ziA  quod  non  fohit  prad:5V  i^diey  to  be  fatal  J 
it  is  a  fufficient  traverfe  without  the  word  Augujly  and  Auguft  is 
plainly  repugnant  to  the  word  pradicl\  for  pradiB'  refers  to  June ; 
and  fuch  furplufage  being  a  repugnancy  to  what  was  before  ma- 
terial, was  idle  and  void. 

Vol.  I.  M  But 
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Where  the  But  if  there  be  a  repugnancy  in  any  point  material,  there  it  is 
piaintiftmay  j^q^  helped  by  a  verdi(Sl,  uulefs  the  verdict  appears  to  have  been 
repugnant      given  on  a  different  part  of  the  declaration, 

parCj  wJe  Sand.  282.  SS6.  and  head  of  Pleas  and  PUadings. 

Cro,  jac.  If  the  replication  be  repugnant  to  the  declaration,  it  makes  the 

264.  Sand,  declaration  bad,  becaufe  the  fubfequent  pleading  falfifies  the  de- 
claration ;  as  if  a  man  declares  on  a  bond  made  i  Martiiy  if  the 
plaintiff  replies  that  the  bond  was  delivered  30  Martiiy  this  falfifies 
the  declaration  ;  becaufe  it  could  not  be  made  the  firft  j  fo  if  the 
rejoinder  falfifies  the  bar,  the  bar  is  vicious. 

3.     Of  Infufficiency  in  the  Defendant's  Bar. 

Cro.  El.  As  the  plaintiff's  action  mufl  have  all  effentials  neceffary  to 

"' ^'  maintain  it,  fo  the  defendant's  bar  mufl  be  fubftantially  good;  and  if 

the  gift  of  the  bar  be  naught,  it  cannot  be  cured  by  a  verdidf:  found 

for  the  defendant ;  but  if  found  for  the  plaintiff,  he  fliall  have 

judgment,  either  for  the  badnefs  or  falfehood  of  the  bar  j  but  if 

it  be  bad  only  in  form,  a  verdiiSl  will  cure  it  •,   and  if  the  gift  be 

traverfed,  ail  collateral  circumftances  will  be  intended  after  a 

verdi<Sl. 

5  Co.  43.  Thus  in  an  aftion  of  debt  on  a  fingle  bill,  the  defendant  pleads 

Cro*  Tac!.'      payment  without  an  acquittance,  and  it  is  found  for  the  defendant, 

377.  "s.C.    yet  he  fhall  not  have  judgment,  becaufe  the  gift  of  the  plea  is 

cited.  t)jij^  fince  the  obligation  is  in  force  till  diffolved  eo  ligamitie  qu9 

ligatury  and  the  acquittance  under  the  feal  of  the  plaintiff  is  the 

gift  of  the  bar ;  but  if  it  had  been  found  for  the  plaintiff,  he 

fliould  have  judgment,  becaufe  the  bar  was  not  only  bad  in  fub- 

ftance,  but  found  falfe. 

^^y^  head  of       But  if  the  bar  be  only  bad  in  form,  a  verdict  will  fapply  It;  as 

Phadinls,     '^^  ^"  ^^^^  °^  '^  bond  conditioned  for  payment  of  100/.  25  Junii 

prox\  and  the  defendant  pleads  payment  on  the  20th  of  Jtmef 

and  it  is,  according  to  the  plea,    found  that  he  did  pay  it  the 

20th ;  though  tliis  bar  be  bad  in  form,  becaufe  it  does  not  follow 

the  condition,  and  the  plaintiff  might  have  taken  advantage  of 

it  on  a  fpeciai  demurrer,  yet  the  verdi6l  having  found  payment 

before  the  day,  that  in  law  is  payment  at  the  day,  and  the  fubftance 

'  IS  found. 

4.     Of  immaterial  and  informal  Iffues. 

Lev.  52.  A  verdicl  cannot  help  an  [a)  immaterial  iffue ;  for  if  what  13 

\T\nm'.  ^"i^terial  in  the  pleadings  be  not  put  in  the  iffue,  it  is  not  made 
material  ncccffary  to  be  proved  on  the  trial}  or  if  it  be  alleged  atid 
Iffue  is  proved,  yet  if  it  appear  infufficient,  fo  as  not  to  be  decifive  be- 
h  mTteTiaJi  ^^cen  the  parties,  the  verdidl  will  be  no  good  foundation  for  the 
alleged  by      judgment ;  but  an  informal  iffue  is  helped  by  the  verdid. 

the  plead- 
ings is  not  traverfed,    but  an  iffue  taken  upon  fuch  a  point  as  will  not  determine  the  merits  of  the 
caufe;  and  an  informal  iffue  is  where  it  is  not  traverfed  in  a  rijjht  manner.    Brownl.  229.    Cro.  El.  237. 
sMod.  137.    icMod.jj.    II  Mod.  4.  Ld.Raym.  I'oS.   2  Stra.  933.   a  Barnard.  K.  B.  55.  aStr. 
3CI1, 

10  If 
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If  the  jjlaintifF  declares  on  a  promlfe  to  find  the  plaintifF,  his  3  Leon.  66. 

wife,  and  two  fervants,  with  meat  and  drink  for  three  years,   on  J^'i'ieeand 

requefl:  j  the  defendant  pleads  that  he  promifed  to  find  the  plain-  2' Leon.  195. 

tiff  meat,  &c.  abfque  hocy  that  he  did  promife  to  find,   ijc.  for  s.  c.  cited. 

three  years  next  following,  and  hoc  petit,  tffr.  and  verdidt  for  the  2°^'  ^^\ 
,   .     .vr-  1        /I     .,      °     1  -1  1  r      1  .-     S.  C.  cited. 

plaintiff;  yet  he  Ihall  not  have  judgment,  becaule  the  promile 

in  the  declaration  is  laid  to  be  on  requeft,  which  promife  is  not 
traverfed  in  the  faui:"  manner  :  befides  the  plaintiff  in  his  replica- 
tion alleges  a  promife  next  after  he  was  married,  which  is  not 
the  fame  the  defendant  traverfed  ;  fo  that  they  are  not  at  iffue 
a  point  traverfed  in  bar,  fince  the  bar  is  for  a  contraft  for  three 
years  on  requelt,  and  the  replication  for  a  contra6i:  for  three 
years  next  enfuing  the  marriage,  and  non  conjtat  by  the  verdidt, 
which  of  the  contrails  was  proved  on  the  trial. 

So  in  trefpafs,  the  defendant  pleads  an  accord  between  the  Roll.  Repi 
plaintiff  and  J.  S.  of  the  one  part,  and  the  defendant  of  the  other  ^^* 
part ;  the  plaintiff  replies  qi^od  non  habetur  talii  conconV  between  the 
plaintiff  and  defendant,  quails  the  defendant  had  alleged  ;  and 
iffue  joined  and  verdiil  for  the  plaintiff;  yet  he  fliall  not  have 
judgment,  becaufe  he  does  not  traverfe  the  fame  accord  that  is  fet 
out  in  the  defendant's  bar,  but  puts  another  accord  in  iffue,  not 
alleged  in  the  defendant's  bar,  vIt,.  between  the  plaintiff  and  de- 
fendant only. 

So  in  debt  on  a  bond  conditioned  for  the  payment  of  105  /.  Cio.  Jac. 
the  defendant  pleads  payment  of   100  I.  fecund unifcrmam  ^  ef-   s}s- 
jfetlum  conditionis  ;  the  plaintiff  replies,  nonjllvit  pncdi^'  105^-  this  aJJd  lurvv' 
is  an  (rt)  immaterial  iffue,  not  aided,  for  the  plaintiff  has  not  Cro.  Car. 
traverfed  the  fame  payment  that  is  in  the  defendant's  plea.  593'  s.  P. 

*■    ^  *  adjudged 

upon  error.    Hob.  173.  S.  P.  adjudged,  (a)  Bui  where  an  iffue  is  dec! five  between  the  parties,  though 

not  fo  apt,  it  fliall  be  cured  after  vsrdift  j  ^,•tc!e  z  Jon.  184..     Cro.  Jac.  44,  435.  and  headi  of  Erroip 
and  Pi'eas  and  Pkaawgs. 

If  an  iffue  be  on  a  point  that  is  impoffible  in  fuhjlance  2nd  Cro.Car.7?, 
nature  of  the  thing,  it   is  not  cured   by  the  verdidl:  ;   but  if  it  be  t'lrchafe 
Only  impoffible  in  the  manner  and  form  of  it,   a  verdidl  will  cure  ^onei^^i^lo. 
it ;  as  in  debt  on  a  bond  conditioned  for  the  payment  of  100/.  on  S.  C 
the  3  ill  oi  September^   and  defendant  pleads  payment  at  the  day,  ^^^'^h.  15^. 
and  it  is  found  againft  him,  the  plaintiff  Tnall  have  judgment ;  be-  Noy.'sc  86, 
caufe  the  payment  is  what  is  material,  and  the  day  impoffible,  and  S.  C.  ad- 
is  altogether  idle  and  void  ;   for  not  being  paid  before  the  end  J^^S^"^* 
bf  that  month,  the  obligation  Is  abfolute. 

In  an  aftion  of  affault  and  battery,  the  defendant  pleads  that  Sid.  444, 
the  plaintiff  neglefted  his  fervice,  per  quod  moderate  cafhgavit ;  the  ^^'  '*  7°- 
plaintiff  replies,  quod  non  moderate  cajiigavit,  and  the  iifue  found  for  ~a\  whe^c* 
the  plaintiff;  thout^h  this  be  an  informal  traverfe,  being  {b)  rather  an  iffue 
a    traverfe    of   the    chaftifement,  than  of  the  moderate  manner  J°"f'?o"a 
bf  doing  it,  and  the  right  traverfe  fliould  have  been  de  injuria  prfgVant, 
Juc!  propria  ahfque  tali  caufu  ;   yet  after  Verdicl  it  is  good,  becaufe  though  bad 
ihe  jury  have  afcertained  that  he  did  not  beat  him  moderatelyi       on  ademuv- 

*      *  J  rer,  is  good 

after  verdift,  'v'uie  Cio.  Jac.  S7.  and  head  of  Picas  and  Pkadings. 

U  %  In 
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Noy,  56.  In  an  aQion  of  debt,  if  not  guilty  be  pleaded,   and  there  be  a 

?i°\vhere'  verdia  for  the  plaintiff,  it  fhall  be  aided  by  the  ftatute  ;  becaufe 

no't  guiky^  being  an  (a)  ill  plea,  and  a  falfe  one,  the  plaintiff  ought  to  have 

%¥as  pleaded  Jiig  judgment,  both  for  the  hadnefs  of  the  plea  and  for  its  falfe- 

\lmH?^\tt  ^0°^  '   ^"'^  '^  ^^^  verdid  had  been  for  the  defendant,    yet  the 

the  plaintiff  plaintiff  (hould  have  judgment,  becaufe  the  declaration  is  not  an- 

had  judg-     fwered  by  the  plea  (b). 
aient,  tho' 

an  improper  plea.  Cro.  Eliz.  470.  2  Roll.  Rep.  36S.  f»Kf.  In  debt  agalnft  an  executor  upon  the  bond 
of  his  tel'tator,  the  defendant  pleads  non  eft  faBum,  &c.  Hard.  458.  In  an  aftion  of  covenant,  on  a 
covenant  that  C.  was  icifed  in  fee,  and  afligns  for  breach  that  C.  was  not  fe;fed  in  fee,  &  fic  infregif 
convouior.tm ;  thougn,  in  covnant,  the  defendant  ought  to  traverfe  cither  the  deed  or  the  breach,  and 
borh  cannot  be  involved  in  noti  fregit  ciiwnt'wnem  ;  becaufe  the  gift  of  the  adion  lies  on  the  deed, 
which  mu(^  be  traverfed  by  itfeif  j  jet  when  the  defendant  pleads  a  bad  plea,  which  is  found  againft  him, 
the  plaintiff  may  have  judgment  either  for  the  infufficiency  or  falfity  of  the  plea.  Sid.  289.  Lev.  183. 
S.  C.  -vide  JVIoor,  399.  Cro.  EV.z.  457.  2  Leon.  116.  S.V.  [[!>)  ^.  If  in  debt  on  a  penal  ftatute, 
as,  for  not  fetting  foith  tithes,  for  ufury,  ^c.  not  guilty  would  not  be  a  good  plea,  though  nil  debet  is 
tlie  proper,  formal  plea,     i  Term  Rep.  462.] 

Roll.  Abr.  If  on  an  iffue  tendered  by  the  plaintiff,  the  defendant  joins  the 

200.   Yelv.  fcilicc-t  by  the  plaintiff's  name,  or  the  plaintiff  joins  the  fci/icet  by 

Cro  Tac^e-  ^^^^   defendant's   name,   to   an   iffue  tendered  by  the  defendant, 

adjudged. '  this  fhall  be  amended,  there  being  a  negative  and  affirmative  be- 

Cro.  Eliz.  fore,  between  the  plaintiff  and  defendant,  which  is  the  pattern 

adjudged!  whence  the  joining  that  iffue  is  to  be  taken  j    there  is   a   fuf- 

Paim!'524.  ficient  copy  whence  this  may  be  amended,  it   being,  from  the 

s.  P.  f>er  nature  of  the    thing,  a    plain  miftake   of  one  man's  name  for 

r,omcrm  another. 

joining  iffue  upon  an  information.     Stile,  167. 


(F)  Of  amending  the  Judgment. 

Leon.  134.     1  T  is  a  general  rule,  that  the  Court  will  make  no  amendment 
8  Co.  i;^.     I    ^},at  will  defeat  a  iudgmdnt,  the  ilatutes  allowing  amendments 

Carth.  1  <,».    .        ^.  r  •    J  i.  1 

367.  s-c.     ^^  amrmance  oi  judgments  only. 

Ld.  Raym.  565.    5  Mod.  16.  69.    Comb.  354.    But  fee  now  5  G.  c.  13.  Jupra. 

Roil.  Abr.         But  in  affirmance  of  the  judgment,  the  judgment  itfelf  may 
337-  be  fet  right  and  amended  by  another  part  of  the  record,  in  a  fa£t 

which  appears  to  be  the  mifprifion  or  neglecl  of  the  clerk,  as  in 

the  miltake  of  the  names  of  the  parties ;  fo  in  debt  againfl  A. 

and  the  judgment  is  quod  prieJiBus  B.  captatuTy  when  it  fhould 

have  httnpraclici^  A.  this  fhall  be  amended. 
Vent.  217.  So  in  an  aclion  brought  by  Robert  Aleredlth,  and  the  judgment 
[fhiscaie  ^^  entered,  was  qiml  ptctdicl''  Caroliis  Meredith  recuperet^  and  the 
writ  of  ei-  Court  held  this  amendable,  being  only  the  fault  of  the  clerk,  the 
ror  from  mifprifion  being  only  in  tlie  name,  which  was  right  in  the  reft 
heUnds       q£  j.j,£  record,  which  was  before  the  clerk,  and  fliould  have  di- 

and  fee  „         ,  .  '  ' 

Cowp.  841.    retted  mm. 

where  the 

Court  of  King's  Bench,  in  this  country,  amrnJed  a  record  In  ejectment  from  thence,  by  enlaraing  the 

term.]     /'iWf  feveral  cafes  to  this  purpofe,  Cro.  El.  400.  864.    Hob.  317.    Moor,  361.  6^7.    Hut.  41. 

Brownl.  56.   Raym.  59,   Comb.  04. 

So 
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So  if  in  an  aftion  of  debt  upon  an  obligation  againft  Rob.  H.  Cro.  Car. 
conditioned   that  li  Henry  H.  ox  Rob.  H.  the  defendant,  (hould  ^^^.^^' 
pay,  i^c.  judgment  is  entered  that  the  plaintiff  rfa/p^rt"/  debitum  y  Heming. 
damna  againft  the  faid  i?i)^^r/,  l5f  pnediBus  Henricus  in  tnifericordiay  A  judgment 
where  it  fhould  have  been  Robert,  for  Hetiry  was  no  party  to  the  ^J'tf^f'^i^] 
record  j  this  fhali  be  amended,  for  it  is  only  the  miltake  of  the  ^^  raupc- 

Clerk.  '■<'»  inftead 

of  pradi^^ 
y^ntur us, amended  after  Uventy  years  ftanding.  4  Mod.  371.  iz  Mod.  3S4.  2  Stra.  1132.  1156.  11S2. 

As  to    amending   the  judgment  by  the  docket,    it    is   to   be  t:ro.  Car. 

noted,   that  before  the  ftatute  a  ^  z  IF.  &  M.  dip.  2.    which,  574- 

for  the  fecurity  of  purchafers,  requires  that  all  judgments  (hould  sij.  79. 

be  docketed,  the  Courts  ufed  to  amend  both  the  judgment  and  '  Wiif.  61. 

the  docket,  where  there  were  fufficient  inftru6tions  to  amend  by;  "^       '*°^" 
but  now  the  docket  cannot  be  amended  ;  and  therefore  if  there 
be  a  falfe  docket,  which  is  as  none,  though  a  right  judgment, 
the  purchafer  is  fafe,  and  the  party  grieved  muft  take  his  remedy 
againft  the  officer  for  not  docketing  it  truly. 

In  a  quare  impedit  for  the  prefentation  of  a  vicarage^  and  the  Hob.  327. 

judgment  is  quod  recuperet  eccleftam,  this  (hall  be   amended  (a),  ^'"^-  4'' 

being  the  miftake  of  the  clerk,  who  had  fulficient  inftruclions  633,  s.  c. 

from  the  pojlea  to  enter  it  right.  [")  So  in 

debt,  where 
the  judgment  was  entered  quod  recuperet  the  fum  in  the  declaration,  pro  mifii  &  cujfagih,  inftead  of 
pn  deb\to  pradiff ,  and  amended.    Vent.  132.     la  debt  againft  an  attorney  by  bill,  the  judgment  is 
qui.d  querer.i  nil  capiat  per  breve,  where  it  ought  to  be  per  billam,  yet  it  Ihall  be  amended.     Roll.  Abr. 
206.     Cro.  Car.  530. 

So  if  judgment  be  againft  a  man  and  his  wife,  and  the  judg-  Hob.  127. 
ment  is  that  the  wife  is  in  mifericordiay  and  not  the  hufband,  this  Muor,  869. 
is  amendable  by  the  paper-book  that  is  right.  ^^'  ^^'^' 

Brownl.  16.     Roll.  Abr.  206.  215.  S.  C. 

In  ejeclment  brought  by  two,  if  judgment  be  entered  that  the  2jones,i99. 
plaintiffs  recuperet,  this  is  a  plain  miftake  of  the  clerk,  and  (hall  jujo^e^t 

be    amended.  was^ entered 

againft  ex- 
ecutors de  boris  prcpriis  inftead  of  de  ionis  teftatcrh,  and  error  brought  upon  It ;    this  being  confidered 
as  merely  the  blunder  of  the  clerk,  was  amended,  after  argument  in  the  Exchequer -chamber.     5  Burr. 
2730.     2  Lev.  22.] 

If  the  damages  de  incremento  be  {h)  miftaken  by  the  clerk,  the  Roll.  Abr. 
Court  will  amend  it  by  the  judgment-book,  becaufe  that  was  a  fuf-  ^^g'/^?'^* 
ficient  inftruclion  to  the  clerk  to  have  entered  the  judgment  by,  jury  found 
and  therefore  it  was  his  mifprifion  not  to  go  according  to  his  in-  for  the 
ftruclions,  which  may  be  redified  and  amended.  alT'j^^r 

damages,  and  fo  much  for  cofts,  and  the  clerk,  in  entering  thereof,  fays  2  t,  for  damages,  and  L  much 
for  cofts,  and  fo  much  pro  incremento,  qua  in  tjiofe  atttngunt  to  fo  much  ;  in  which  fum  the  2  t.  is  not 
comprehended,  this  fljall  be  amended.  3  Bulft.  114.  S  Co.  162.  Palm.  500.  Dyer,  55.  Roll.  Rep. 
272.  and  'Vide  like  amendments  in  declarations,  where  the  total  fum  is  mifcaft.  Bulft.  jji.  179. 
2  Bulft.  149.   Yelv.  5.    Noy,  44.    Poph.  209. 

In  ejedlment,  if  the  judgment  is  entered  quod  querens  recuperet  Roil.  Abr. 
the  damages  and  cofts,  and  not  quod  recuperet  terminumy  as  the  ^^^• 
cafe  is,  this  (hall  be  amended,  though  this  be  but  an  aftion  of 
trefpafs  in  its  own  nature. 

M  3  If 
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Roll.  Abr.  If  a  judgment  be  given  on  demurrer  againft  the  plaintiff,  and 
T'  *dof  ^^^^  entry  of  the  judgment  is  of  a  nonfuit  inilead  of  a  judgment 
a  repleader     in  demurrer,  this  Ihall  be  amended, 

for  the  er- 
ror of  the  defendant's  plea,  it  was  entered  quia  placitum  :Ji  fufficiem  h  lege,  indead  of  quia  minus  fiffi- 
ciem  ejl,  and  the  Court  held  this  not  ameiidabie  (^though  ii  was  riglit  in  the  paper-boolt  btcwceu  .he 
parties)}  bucPop.iam  and  Gr.inville  confca.     Owen,  19.     And  ^u.  It   thafe  con/^ra,  were  not  right  ? 

2Sand.2?y.  If  in  replevin  the  defendant  demurs  to  the  plaintiff's  plea  in 
Betw.e.i  y^^^  j^  j.j^^  defendant's  avowry,  and  judgment  is  entered  quod  '^  ifts 
Longville,  pi\zinijfis^  Scc.  "u'ldetur  jitfticiarlis  qiiod placitum  prsd'u^\  &ic.  viitjiis 
amended  Jufficiens^  l^c.  but  thcfe  words,  ideo  conftderatum  ejr  quod  tlie  phin- 
ofe'rw"*  tiff  niki/  capiat  per  hreve  fiium^  fed  fit  in  mifericordiay  ^  pradiEF 
brou^.ht,  defendant  eat  inde  fine  die  are  totally  omitted,  yet  this  ihaii  be 
and  .he  firft  amended. 

affiimed  accordingly.  Raym.  39.  S.  P.  cited.  Sid.  70.  cited.  [Where,  in  replevin,  the  def  ndant 
made  cognizance  for  rent  in  arrear,  and  the  jury  found  for  him,  and  damajjes  to  the  annount  of  the 
rent  claimed  in  the  cognizance  ;  but  did  not  fi-.d  either  the  amount  of  the  rent  in  irrear,  or  the  alue 
of  the  catt's  diftrained,  and  judgment  was  entered  for  the  damages  aHefled,  ise  was  permitted  tJ  amend 
his  judgment,  and  to  enter  a  judgment  pro  ruorno  babendo,     Rees  v.  Morgan,  3  Term  Rep.  349-] 

3Mod.  iiz.       If  judgment  is  given  upon  a  demurrer,  and  a  writ  of  inquiry 
awarded,  but  in  the  entry  thereof  upon  the  roll,  thefe  words  per 
Jacramentum  diiodecim  pyoborum  iff  legaiium  hcminum  are  left  out, 
this  (hall  be  amended. 
Salk.  50.  In  debt  upon  a  mutuatus  the  judgment  was  entered  up  as  of 

pi.  13.  Par-  ////,  term  1700,  whereas  the  borrowing  appeared  to  be  1  April 
Gm^"Ld.  17^^'  After  error  brought  it  was  moved  to  amend  the  judg- 
Raym.  695.  ment  by  the  paper-book  figned  by  the  mailer,  which  w.is  the  2d 
Com.  Rep.  q{  January  1700,  and  allowed  to  be  amended  ;  for  it  is  but  a  flip 
'^'  of  the  clerk,  who  fliould  have  perufed  the  paper-book  figned  by 

the  mafler,  which  is  authentic  enough  to  amend  by. 
Cro.  Eliz.         But  if  there  be  a  miftake  or  error  in  the  judgment  in  any  fuch 
^J-  matter  in  which  the  clerk  has  no  inilru£lions  ;  as  if  before   the 

16  ^'  17  Car.  2.  cap.  8  a  capiatur  were  entered  for  a  rr.ifericordia^ 
or  e  converfo  ;  this  was  error  in  the  judgment,  becaufe  before  the 
flatute  it  made  a  fine  to  the  king,  and  a  difference  in  the  execu- 
tion ;  and  there  being  no  inftruilion  in  the  record  itfelf,  or  in 
31  Mod.  the  judgment-book,  whereby  to  amend  it,  it  did  not  appear 
3C4.  whether  it  was  the  error  of  the  clerk  in  the  entering,  or  of  the 

*jg'  ^^'"'  Court  in  giving  the  judgment,  and  therefore  could  not  [a)  be 
(<2)4  Mod.  amended  ;  but  may  no.v  by  16  ijf  i']  Car.  2.  c.  8.  and  the  5  IV.  iff 
6.  Carth.  j\^f^  ^^^_  J2,  t?kes  away  the  capiatur  fine,  in  actions  vi  iff  armis, 
therefore  no  capiatur  fhall  be  entered  againft  the  defendant,  nor 
(I)  Carth.  any  thing  in  lieu  thereof  (b). 
39°'       ■ 
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(G)  At  what  Time  the  Amendment  mufl:  be  made  ; 
and  therein  of  Records  removed  out  of  inferior 
Courts,  and  paying  of  Cofts. 

IT  feems  to  be  the  eftablifhed  dodrine  of  the  Courts,  to  allow  Saik.  47. 
-^  the  pb.intifF  to  arjiend  his  declaration  at  {a)  any  time,  whilft  P'-  '• 
the  caufe  is  in  paper,   on   payment  of  cofts,    and   giving   the  style's"    ^ 
defendant  liberty  to  alter  his  plea,  becaufe  the  pleading  in  paper  Pr^a.  Reg. 
came  in  only  inftead  of  the  ancient  way  of  pleading  ore  temiSy  and  ^^•.  ^."^ 
in  pleading  ore  tenus  the  record  was  only  in  fieri ;  but  after  the  mnv"amend 
pleadings  were  entered  on  record,  if  it  were  not  a  record  of  the  hh  deciara- 
fame  term,  it  could  not  be  amended  or  altered.  !'°"'  th°"§'* 

'  It  be  \tvzn 

years  paft  fincc  he  declared,  if  it  be  but  in  p^per,  paying  cofts,  or  fuffering  the  defendant  to  imparl  till 
the  next  term  after.  After  plea  pleaded,  and  the  replication  and  rejoinder  to  part,  and  iiTue,  notice  of 
trial  ^\\^  frovijo  as  to  the  other,  and  rule  ferved  to  make  up  the  iiTue  to  carry  it  down  to  trial,  and  the 
rifi  pr'iut  roll  ingrofled  in  parchment;  all  the  proceedings  above  continuing  in  paper,  the  plaintiff 
had  leave  to  amend  upon  payment  of  cofts.  Fared.  156.  8  Mod.  226.  Ld.  Raym.  95.  116.  i';4.  1S3. 
548.  VideSn-Wi..  47.  pi.  3.  where  Holt  faid,  that  he  bad  known  an  amendment  made,  not  only  after 
plea  pleaded,  but  after  the  record  was  fealed  up,  ju(t  even  when  it  was  going  to  be  tried.  The  defendant 
cannot  amend  his  plea  after  iffue  joined,  or  demurrer  thereto  ;  for  by  this  he  delays  the  plaintiff,  which 
may  turn  g.estiy  to  his  prejudice.  Style's  Pradt.  Reg.  49.  Ld.  Rayra.  669.  679,  683.  Str.  11. 
Salk.  179.    Lutw.  izi8.  * 

*  The  Courts  have,  in  many  cafes,  fuffered  the  defendant,  on  payment  of  cofts,  and  fubmitting  to 
terms,  to  amend  his  plea  after  demurrer,  and  even  after  argument,  where  leave  was  prayed  before  judg» 
ment  given  5  i.  t.  where  defendants  had  merits. 

If  the  plaintiff  declares,  and  the  defendant  pleads,  and  the 
plaintiff  replies,  and  the  defendant  demurs,  and  the  plaintiff 
joins  in  demurrer;  yet  the  plaintiff  may  move  to  amend  on  paying 
of  cofts,  if  the  caufe  be  ftill  in  paper  ;  fo  may  he  withdraw  a  de- 
murrer not  entered  of  record,  and  move  to  amend. 

But  where  the  plaintiff  declared  againft  J-G.  knight,  the  de-  Salk.  50. 
fendant  pleaded  in  abatement  he  was  a  knight  and  baronet ;  and  J^^perd  and 
the  plaintiff  replied  that  he  was  a  kinght,  ^'c.  on  motion  to  have  (/,)  whei-e 
it  amended  upon  payment  of  cofts,  all  being  in  paper,  and  that  after  a  de- 
the  action  being  by  bill  the  addition  was  not  material ;  not  being  ^^"^''^  ^^^ 
within  the  ftatute  of  additions  it  was  denied,  there  being  nothing  not  give 
to  amend  by,  and  the  defendant  had  taken  {h)  advantage  of  the  '^-i^e  to 

fault.  smend,  I'lde 

Bulft.  204. 
March  I.  Yelv,  38,  Cro.  Jac.  13,  :4,  Leon.  28.  Sid.  54.  1C7.  Raym.  231.  zVent.iAs.  3  Lev. 
39.  Z  Bulft.  149.  3  Mod.  23<;.  Ld.  Raym.  669.  679.  6  Mod.  263.  310.  Fitzgib.  193.  3  Stra. 
890.  Barnard.  K.B.  408.  where,  after  ifrue  joined,  ot  plea  pleaded,  and  where  not.  Vent.  336. 
Style  Rep.  33.  85.  But  fee  the  lall  note  to  the  fiift  chufe.  [A  mere  clerical  miftake  in  the  return 
to  a  mandamus,  may  be  amended  after  the  return  has  been  filed.  Dougl.  130.  Rex  v.  the  P^layor,  &c. 
of  Lyme  Regh.  i  Str.  273.  A  declaration  in  q:iare  impfdit  v/zi  allowed  to  be  amended  after  the  de- 
fendant had  craved  oyer  of  the  writ,  and  pleaded  a  variance  between  the  writ  and  count.    2  Wilf.  118.  J 

An  aclion  was  brought  by  the  mafter  on  the  ftatute  of  Jf^hi-  3  Lev.  347. 
iofjy  for  a  robbery  committed  on  his  fervant,    in  which  he  de-  0^"?°^' V 
clared  of  an  affault  and  battery  done  to  himfelf,  (though  then  Ba"rnhTm° 
fifty  miles  from  the  place,)  alfo  that  he  made  oath  that  he  did  not  and  Stone. 
know  any  of  the  perfons ;  the  iffue  was  entered  of  record,  and 
the  jury  appeared  at  the  bar  ready  to  try  it,  but  being  for  otlier 

JM  4  bufinefs 
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bufinefs  adjourned  to  another  dny,  the  plaintifFobferving  his  mif» 
take  moved  to  amend,  by  declaring  of  a  robbery  on  his  fervant, 
f5V,  and  it  appearing  that  the  year  in  which  the  a6tion  muft  be 
brought  was  expired,  and  conlequently  the  a£lion  muft  be  loft, 
if  not  allowed ;  the  Court  after  long  debate,  and  conhderation  of 
former  precedents,  admitted  him  to  amend. 
Fil.  4  G.  2.  So  where  in  ajfumpjit  an  executor  laid  the  promife  to  be  made 
TheDuch-    J.Q  i^jg  teftator,  and  the  defendant  pleaded  the  ftatute  of  limita- 

efs  of  Marl-     .  ,  .  i  i  i  i  •,-  i  •      r  .r    • 

borough  and  tions,  and  on  motion  to  amend  and  hiy  the  promile  to  hmileir,  it 
Wigmore.  was  objected,  that  this  would  alter  the  nature  of  the  {a)  iffue, 
^ Str'''8^o  ^^^  ^^^  away  the  party's  defence  ;  yet  it  appearing  that  by  the  ex- 
Barnard.  *  piration  of  the  fix  years  the  action  would  be  loft,  the  Court  gave 
K.  B.  408.  leave  to  amend. 

00  U"  the 

iffne  fhall  be  change.1  thereby,  there  fliall  be  no  amendment.  Lit.  Rep.  34.9.  Hetl.  164,  Mo.  68r. 
2  Roll.  Rep.  312.  [Where  an  executor  had  pleaded  a  former  judgment  recovered,  but  by  niiftake  had 
ftated  a  lels  fum  than  the  judgment  was  really  for,  the  Court  of  C.  P.  gave  leave  to  amend,  though  the 
record  had  been  niade  up  near  three  years ;  but  they  at  the  fame  time  permitted  the  plaintiff  to  reply 
ferfraudiiK.  Skutt  v.  Woodward  executor,    i  H.  Bl.  Rep.  238.] 

Lit.  Rep.  If  the  bill  on  the  file  be  with  blanks,  or  the  imparlance  roll 

278.  Cro.  ^Q  ^y-jj^  blanks  for  dates  or  [b)  quantities,  yet  it  may  be  amended 
365*.  by  the  paper  by  the  clerks  themfelves  until  a  recordatur  be  or- 

2 Leon.  120.  dered  of  the  verdict  returned  on  the  nifi  prius  roll;  but  after 
L  t  '  ^ '  ^T'  ^"^^  recordatur  it  {c)  can  only  be  amended  by  the  Court,  for  the 
2  Mod  316!  roll  lies  with  the  prothonotary,  to  be  made  up  according  to  the 
12  Mod.  8.  paper-book,  until  the  recordatur  oi  the  verdicl:  be  allowed;  but 
Stra"  i-o.  ^^  after  the  recordatur  be  entered  it  is  ordered  on  the  roll  injlntu 
2Stra.^734.  quo  ^««f,  and  then  the  Court  is  fuppofed  to  take  cognizance  of  it, 
zLd.Raym.  i^  what  manner  it  then  was,  and  if  the  clerks  might  afterwards 
2^Stra.  047.  ^^^^"^  ^^  ^^^"^  '^'^^^^  entry  of  the  verdift,  they  might  amend  it  in 
\h)  So  in  an  the  verdi'fl  which  is  on  the  mft  prius  roll,  and  it  cannot  be  altered 
ejeni:,nc        bm  by  rule  of  Court. 

frrnf, 

where  the  bill  wis  with  blanks  for  the  Quantities  of"  land  and  meadow.  Roll.  Ab.  207.  8  Co.  162. 
(c)  Raym.  53.  S.  P. 

Cro.  EI.  The   Inferior   court   whence    the   record    is    returned,    whe- 

^35-  4-'P'     tber  it  be  by  the  Common  Pleas,  or  another  court  of  record. 
Rep.  471,     i^'^y  amend  after  judgment,  as  well  after  as  before  a  writ  of 
8  Co.  162.     error  brought,  and  the  rule  of  fuch  amendment  is  to  be  certified 
^°T'  '^'^^'    by  the  clerk  of  fuch  inferior  court  to  the  fuperior ;  for  though 
Hat.  41.'     the  record  is  removed  by  writ  of  error,  and  a  mittimus  recordum 
Roll.  Abr.    is  entered  on  the  roll,  yet  the  writ  of  error  is  to  fend  the  record 
Sa.k^'°'     '"  ^^  ^^^^  '^"^^  condition  in  which  it  ought  to  be  by  law,  and 
aJones,2i2.  that  is  corredled  from  all  mifprifions  of  clerks  ;  or  on  alleging 
diminution  the  record  is  to  be  ient  up  amended  as  it  ought  to  be, 
or  it  may  be  amended  in  the  fuperior  court,  if  the  other  refufeth; 
for  as  it  fuperintends  fuch  inferior  court,  fo  it  may  correct  the 
mifprifions  of  the  clerks  of  that  court. 
Cro.  Car.  But  there  is  this  difference,  where  the  clerks  carry  tlie  rolls 

4'°*  of  amendment  to  a  fuperior  court,  and  where  diminution  is  al- 

leged, and  a  certiorari  thereon  iffues  ;  for  when  the  clerks  bring 
up  the  roll,  it  appears  to  have  been  amended  by  the  date  of  the 

rule 
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Tule  after  error  brought ;  but  when  diminution  is  alleged,  they 
bring  up  the  record  in  Jlatu  quo  the  certiorari  finds  it ;  and  there- 
fore when  it  is  brought  up  they  will  intend  it  to  be  amended  at 
the  time  of  the  judgment  given,  and  that  the  tranfcript  firft  fent 
up  was  a  diminution  and  a  miftake  ;  and  therefore  if  dower  be 
brought  aguinft  an  infant,  who  appears  and  pleads  by  guardian, 
he  ought  not  to  be  amerced,  for  an  infant  cannot  be  amerced 
for  his  indifcretion ;  nor  a  guardian,  becaufe  he  is  appointed  by 
the  Couiti  fo  this  is  error  in  the  judgment  itfelf,  which  is  not 
amendable  •,  and  if  certified  by  the  clerks  of  the  court  to  have 
been  amended  after  error  brouglit,  could  not  have  been  amended, 
but  yet  certilied  to  tbc  certiorari  rightly  amended,  they  will  fup- 
pofe  it  was  amended  the  fame  term  judgment  was  given,  and 
during  that  term,  whilft  matters  are  in  jleri^  they  can  reAify  not 
only  the  mifprifion  of  clerks,  but  their  own  millakes. 

If  a  writ  of  error  be  brought,  the  defendant  in  error  {hall  pay  3  Lev.  344, 
all  the  cods  of  the  writ  of  error,  becaufe  until  the  record  was  ^^' 
amended,  the  plaintiff  in  error  had  fufficient  reafon  to  bring  the  3Ter.  Rep. 
writ;  but  then  the  plaintiff  in  error  mult  nonluit  his  writ;  for  if  SS'* 
he  proceed  to  reverfe  the  judgment  on  any  other  error,  there  the 
defendant  (hall  not  pay  cofts  for  his  amendment,  becaufe  it  is 
plain  that  the  plaintiff  did  not  depend  on  the  error  the  defendant 
had  amended. 


(H)  Where  Records  defaced  by  Defign  or  Accident, 
will  be  fet  right  and  amended. 


tF  any  part  of  the  record  be  vitiated  by  razure,  the  Court  will  Roll,  Abr. 
■*   reftore  it  by  amendment,  becaufe  the  wickednefs  of  any  per-  ^°^'  ^°9* 
fou  in  corrupting  the  records  of  the  Court,  ought  not  to  obftrutl  5.  c/  * 
the  juftice  of  the  Court,  or  prejudice  any  of  the  parties  ;  [a)  as  I'oph.  196. 
in  ejeciiznc  firrna^  the  leafe  was  made  the    10th  of  Max;  after  ^\^* 

.       -  .      .      •  ^ ti\  2  Roll 

verdict  for  the  plaintiff  it  was  made  the  i  ith  of  May  by  a  razure  ;  i^gp.  80  81*. 
and  it  appearing  to  the  Court  that  the  declaration  was  {b)  vitiated  S-P.  ad- 
by  fuch  razure,  they  amended  it,  both  in  C.  B.  and  B.  R.  i^^gtA  ; 

_  -^  ^  '  '  though  ob- 

je£led,  that  it'  the  record  Should  be  amended,  the  delinquent  could  not  be  impeached  for  felony  j  far  to 
make  it  fo  by  the  ftatute,  the  razure  mull  lie  fuch  that  the  judgment  be  defeated  tliereby  :  But,  per 
iwu  judge;,  the  razure  of  the  record  is  the  offence,  and  not  the  annulling  the  judgment  thereby  ;  and  pir 
II  Co.  54.  the  razure  of  a  record,  by  which  an  outlawry  was  made  good,  was  held  felony,  (i)  Where 
in  dLTCnirc  faciai  the  word  Cbumley  was  razed,  and  made  Him'.y,  and  amended.     Roil.  Abr.  20S. 

If  an  original  writ,  upon  which  a  common  recovery  of  feveral  8  Co.  i6o. 
manors,    ^c  was  fuffered,  being  larger  than  the  other  writs  on  l^ari  of 
the  fame  file,  through  the  negligence  of  the  officer,  and  by  con-  and'urd 
tinual  handling,  is  fo  obliterated  and  worn  out,  that  but  a  letter  Lumiy, 
of  the  name  of  feveral  of  the  manors  can  be  fcen,  but  the  names  c'te*^'"^*** 
of  the  manors  are  truly  recited  in  the  count,  and  in  the  habere  judged  by 
facias  ftifmamy  the  original  Ihall  be   amended  according  to  the  ail  the 
other  parts  of  the  record.  judtS"  of 

'•  ErgUnd, 

UTid-vcct,  CO pQiiuif  becaufe  a  ccmmon  recovery.     And.  79,  80.  S-  C.  adjudged  by  all  the  judges  of 

Er.g^ar.d  j 
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England  ;  and  tliere  Is  a  nota  by  the  reporter,  that  all  the  parchment  remained  entue,  and  i/  nof» 
perhaps  it  might  have  been  otherwife  j  and  "jiJe  And.  170. 

8Co,i6o.b.  So  if  the  original,  or  other  part  of  the  record,  be  flolen,  taken 
away,  withdrawn,  or  avoided  by  any  clerk,  though  this  be  felony 
per  8  H.  6.  cap.  12.  feS}.  3.  yet  this  may  be  fuppUed  and  amended 
by  the  other  parts  of  the  record ;  but  if  fuch  part  flolen,  ^c.  or 
obliterated,  cannot  be  fupplied  by  the  record,  or  any  exemplifi- 
cation thereof,  then  it  Ihall  not  be  amended. 


[(I)  Of  Amendments  in  Equity. 

f  Anon,  2  H  BILL  may  b*e  amended  at  afiy  time  for  the  fpecial  purpofe  of 
3^Fr.  Al'.      "^  adding  neceflary  parties. 

Cur.  Cane.  546.     Green  v.  Poole,   4  Br.  P.  C.   122. 

Mitf.  Eq.  After  the  examination  of  witnefles  no  part  of  the  pleadings 

26^-.^and  ^^'^  ^^  amended  but  under  very  fpecial  circumflances  :  but  if  no 

the  cafes  witnefs  has  been  examined,  an  amendment  has  been  permitted 

(cited  in  the  after  publication  pafTed. 

note)  of  ^  ^ 

Haftings  V.  Gregory,  Scac.  loth  Nov.  17S3.  and  Sanderfon  v,  Thwaites,  in  Cane.  Tr.  1781.  Anon, 
Barnard.  Ch.  Rep.  222.  Harding  v.  Cox,  3  Atk.  583.  Where  a  matter  has  not  been  put  in  ifl'ue  by 
a  bill  with  fufficient  precifion,  permiffion  has  been  given  to  amend  it  on  the  hearing  of  the  caufe.  Filkia 
¥.Hm,  2  Br.  P.  C.    194, 

EarlofMaf-  After  appearance  the  bill  cannot  be  amended  without  payment 
Lyndon,"  2  ^^  cofts,  which  are  fixed  at  forty  fliillings,  a  fum  which  the 
Br.  Ch.  Court  will  not  exceed,  notwithftanding  repeated  amendments, 
Hep.  291.     unlefs  the  defendant  flate  a  cafe  of  particular  oppreffion. 

Abr.  tit.  Amendmenty  p.  i.  note. 

Ld.  Con-  An  amendment  to  a  bill  has  been  permitted,  after  a  demurrer 

s-^^ofe'h  ^"^  ^^  whole  bill  has  been  allowed ;  but  this  feems  not  to  have 
iek)li>         been  ilriclly  regular. 

a  P.  Wms.  300.  and  v.  Baines,  in  the  note. 

Napier  v.  But  there  feems  to  be  no  precedent  of  an  amendment  to  a  bill. 

Lady  Ef-       j^  a  part  wdierein  it  was  difmifTed  on  the  merits. 

iingham,  *• 

-a  p.  Wms.  401. 

Serle  v.  St.  Where  an  improper  fubmiflion  was  made  in  the  bill  of  an  in- 

w°^s  ^86  ^^"^'  ^'^  Court  allowed  it  to  be  amended  on  the  hearing  of  the 

*  ^    '  caufe. 

Countefsof  Where  an  anfwer  was  prejudicial  to  a  defendant  from  a  mere 

Camfbo-  rniftake,  though  fuch  miftake  vi^as  both  in  the  original  and  office 

rou.'h  v.  '  °.  .  r      ^  •  n     ^  i 

Gifford,  copy,  upon  evidence  of  the  miitake,  an  amendment  was  permit- 
a  p.  Wms.  ted  after  the  caufe  had  been  heard,  and  after  it  had  been  denied 
ft?^'../".'     01^  ^  petition  and  on  a  motion. 

this  cale  tne  ^ 

draught  was  corrcdl }  but  where  the  miftake  runs  through  the  draught,  and  the  engroffed  anfwer,  no 

amendment  will  be  allowed.     Bllhop  of  Ely  v.  James,  Bunb.  295. 

Woodnatcv.  There  are  no  certain  rules  refpeding  the  amendment  of 
na"d! Ch"'  ^"f^^'crs ;  but  they  arc  in  the  difcretion  of  the  Courts.     The  ad- 

miflion 
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in'<Tion  of  a  fa£t  (a)  is  never  fuffered  to  be  ftruck  out,  but  on  an  Rep.  5c. 

aH.  avit  of  furprife,    or  the  defendant  being  ill   advifed.     But  ^^^^\^j*' 

w    iie  aii  amendment  (b)  is  admitted  in  the  bill,  where,  through  yim^dmnr, 

ina  'c    jiicy  {c)  u  miftake  is  made,  as  to  a  facl  or  date,  where  p- 4- 

th(r  f_-      no  OH  ger  id)  of  perjury,  where  the  cafe  depends  upon  ^""pf^^^J"" 

oi  ■  i>y  -unents,  lies  pretty  much  in  the  dark,  and  new  matter  is  i  p,  wmL 

diici  vcred,    which  affords  the  defendant  a  good   defence;  the  297.  Pearce 

i-jifts  have  allowed  amendments  to  be  made,  either  by  ftrikhig  ^'^J."*^', 

cui  p.-lfajies,  or  making  new  fafts,  and  this  (e)  after  iflue  joined,  .-.mbl.  65.^ 

or  tj;()n  the  hearing  of  the  caufe.     If  new  matter  has  arifen,  the  S;  C. 
pr.;<ftice  is  to  add  it  Dy  way  of  fupplemcntal  anfwer  ;  for  the  de-  ^li\  g^.^* 

fe:  dant  will  ;>ot  be  permitted  to  take  the  old  aniwer  off  the  file,  p.c.  194. 

ancj  put  in  a  new  one.  (')  whar- 

^  ton  y. 

W  I,  n.  i  A  k  204..  [J]  Berney  v.  Chambers,  Bunb.  248.  Holl'dayV.  Nabb,  Bunb.  323. 
(.  .  riliipi  V.  Gwyrne,  cited  in  Mitf".  Eq.  1  r  261.  But  the  author  adds,  that  in  lactr  cafes  this  in- 
o  ;iice  has  bfen  r-fu(eJ.  However,  in  ttjc  cafe  of  Moggrid^e  v.  Hudion,  the  Court  of  Exchequer 
t;  ;;j.it  LI. at  there  wfrc-  ma  ly  caies  in  which  it  \vas  highly  necefl'ary  that  it  fhould  be  given.  In  that 
cait,  Richards  moved  Ij  tile  a  fuptiiementai  anfwer  to  a  bill  for  an  account  of  tithes,  upon  an  affidavit 
O'  the  diic/very  of  new  matter.  i  he  motion  was  oppoied  by  Abbot,  who  infifted  that  it  was  the  rule 
oft  .e  Court  not  to  luffer  a  fupplemcntal  anfwer  to  be  put  in  after  ilTue  joined  The  Chief  Baron  ad- 
ni  r:ed  the  ^enerai  ruie  to  be  an  Abbot  ftated  ;  but  faid  there  were  many  exceptions  to  it :  That  if  they 
we."^  to  refuf  it,  anothe.  biii  mi^  it  b-  filed  for  an  acciant,  and  then  it  might  appear  that  the  plaintiff 
ought  r.o'  t  ,  ave  hai  a  decree  in  this  m(t  mce,  by  reilon  of  the  matter  now  offered  ;  that  tithe  cafes  were 
entitled  t.  pecul  ar  iniulgeiice,  depending  upon  old  dtcuments,  and  lying  in  remote  antiquity.  Ferrj'n 
B  id'  ed,  thjt  he  hao  kn  wn  many  inltances  of  fupj  lemental  anfwers  being  allowed  in  limilar  circum- 
fta.  ces  :  but  fj.  p  fi;.g  the  e  were  no  precedent,  the  motion  feemed  fo  reafonable  and  fo  neceffary,  that 
thir  I.,  urt  ought  to  make  one-  Eafter  Teim,  34  G.  3.  Where  the  amen-iment  is  not  in  a  veiy  ma- 
te iai  point,  it  may  be  made  without  notice  j  but  where  it  is,  it  cannot  be  made  without  notice,  and 
alfo  payment  of  cofts.     i  Harr.  Ch.  Pr.  307. 

An  anfwer  (hall  not  be  amended  after  an  indi£lment  for  per-  Earl  Verney 
iurv  preferred  or  threatened.     Yet  if  there  were  circumflances  ^*  '^^*'^"*- 

1,  n  1-  1  •ni//-v-      mara,  i  Br. 

extremely  lirong  to  Ihew  that  it  was  only  a  mere  miltake  (/  ),  it  ch.  Rep. 
might  be  otherwife.  419' 

(/)  Vaux 
▼.  Lord  Waltham,  cited,  Hid.  Woodgate  v.  Fuller,  Barnard.  Ch.  Rep.  51.   Wharton  v.  Wharton, 
a  Atk. 294. 

An   infant  may  amend  his  anfwer  when  he  comes  of   age,  Strudwlck 

and  therefore  no  exceptions  can  be  taken  to  it.  ^  Pargiter, 

^  Bunb.  338. 

Where  it  appears  that  either  the  examiner  is  miftaken  in  taking  Grieiis  v. 
a  depofition,  or  the  witnefs  in  making  it,  it  may  be  amended  after  *^!"'^ll' 
publication.  6^6. 

A  miftake  in  the  title  of  an  order  was  allowed  to  be  amended,  Speeringv. 
though  for  the  purpofe  of  charging  a  furety,  who  had  entered  f"/""'  ^ 
into  a  recognizance  to  abide  the  order  of  hearing.  Fr^.  CL  iis. 

S.  C.    I  Eq.  Caf.  Abr.  tit.  Amer.dma:!,  p.  6.   S.  C. 

Where  there  was  a  miftake  in  the  title  of  the  interrogatories,  white  v. 
neither  the  depofitions  were  permitted  to  be  read,  nor  the  title  to  Vern°^'--^ 
be  amended,  though  moft  of  the  witnefles  w'ere  gone  abroad,  i  Eq.  Ca.  * 

£utf.]  Abr    tit. 

•  jimindmer,t,^\.-].   S.C.J 
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(A)  The  Nature  of  the  Tenure,  and  how  proved. 

(B)  Of  the  Privileges  annexed  to  Ancient  Demefne. 

(C)  How  it  may  become  Frank-fee. 

(D)  Where  Ancient  Demefne  may  be  pleaded,  and 
the  Form  thereof. 


(A)  The  Nature  of  the  Tenure,  and  how  proved. 

4lnit.  269.  it  LL  thofe  lands  which  were  in  the  pofTeflion  of  Edward  xht 
F  N.B^'14.'  -t^  Confeflbr,  and  afterwards  came  to  WtlHam  the  Conqueror, 
Saik.  57.  and  were  by  him,  about  the  20th  year  of  his  reign,  fet  down  in 
pl.  z.  Bl.  a  book  called  Doomjday^  under  the  title  De  Terra  Regis y  are  [a] 
-JikT^-ii.  ♦^■^cient  demefne  lands :  thefe  were  exempt  from  any  feudal  fer- 
(a)  Lands  vitudc,  and  were  let  out  to  hulbandmen  to  plough  and  cultivate 
which  are  for  fupplying  provifions  and  neceflaries  for  the  king's  houfehold 
convenient  ^'^^  family ;  and  for  this  purpofe  the  tenants  (who  are  called  by 
to  the  lord's  BraElotiy  'uillani  privUegiati  J  enjoyed  certain  privileges,  and  the 
ma;:ifion-  tcnurc  itfclf  had  feveral  properties  diftindl  from  thofe  of  other 
which  he  tenures,  which  it  retains  to  this  day,  though  the  lands  be  in  the 
keeps  in  his  hands  of  a  fubje£t,  and  the  fervices  changed  from  labour  to 
own  hands,    money. 

for  the  fup-  ' 

port  of  his  family,  and  for  hofpitality,  are  called  his  demefnes,  but  have  not  the  fame  properties  with 

ancient  demelne.     Spelm.  12. 

Salk.  57.  This  tenure,  my  Lord  Ch.  Juft.  Holt  fays,  is  as  ancient  as  any 

f'"  ^'  other,  though  he  fuppofes  that  the  privileges  annexed  to  it  com- 

menced by  fome  a6t  of  parliament,  for  that  it  cannot  be  created 
by  grant  at  this  day. 
Salk.  57.  The  lands  which  were  in  the  poflefTion  of  Edward  the  Con- 

\\  -fi  fs^o''»  ^^^  were  given  away  by  him,  are  not  at  this  day  ancient 
Hob.  188.  demefne  ;  nor  are  any  others,  except  thofe  writ  down  in  the  book 
Prowni.43.  of  Dootnfday;  and  therefore,  whether  fuch  lands  are  ancient 
the  bI(!k'of  tlemefne,  or  not,  is  to  be  [b)  tried  only  by  that  book. 

Doomjday  was  brought  into  court  by  a  certiorari  out  of  Chancery,  diredled  to  the  treafurer  and  chamber- 
iiin  of  the  Exchequer,  and  by    mittimus  (ent  into  the  Common  Pleaa  *.    Iffue  was  taken  whether 

[*  The  authority  referred  to  for  this  paflage  is  Dy.  150.  b. ;  but  the  editor  has  not  been  able  to  find 
any  thing  to  this  efiect,  either  ii  that  page,  or  in  any  other  part  of  that  book.  The  writ  in  the  rc- 
gilter  does  not  require  the  produdlon  of  the  book  itfelf,  but  only  a  certiticdte  of  the  fdiX  from  the 
trealuie.  and  chamberlain  of  the  lAthcqucr.  F.  N.  B.  16.  C.  9th  edit.  J 

Lorgbefe 
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t^cngbope  In  the  county  of  Chucejler  was  ancient  demefne,  or  not  ;  and  on  producing  the  book  of 
Doomjday,  it  appeared  that  Hope  >«a.i  ancient  demefne,  but  nothing  faid  of  Lsni-ic^e;  and  the  Court 
held,  that  the  party  failed  in  hii  proof.  Lev.  ic6.  Sid.  14.7.  [Proof  of  the  name  being  varied  can- 
rot  be  admitted,  without  its  being  averred  on  the  record.  Ibid.  Bull.  Ni.  Fri.  248.  4rhed.  Docmf- 
</j)-book  will  not  ihew  whether  the  lands  themfelves  are  ancient  demefne  j  it  v/'iil  only  fliew  whether 
the  manor  is  fo,  or  not.     z  Burr.  104S.  J 

But  if  the  queftlon  is,  Whether  lands  be  parcel  of  a  manor  Saik.  57. 
which  is  ancient  demefne  .''  this  (hall  be  tried  by  a  jury.  Pf;,^' 

'        ■>      J  Where  an 

acre  of  land  may  be  ancient  demefne,  though  the  manor  of  which  it  is  parcel  is  not  fo,  v'Je  Roll.  Abr. 
321.  and  for  this  -vide  F.  N.  B.  14.  Leon,  232.  Dyer,  8.  11  Co.  10.  Bro.  Ancieat  Demefne,  15, 
2  Leon.  191.    3  Lev.  405. 


(B) 


Of  the  Privileges  annexed  to  Ancient  Demefne. 


"X  4^  Lord  Cohe  enumerates  the  fix  following  privileges  which  4lnft.  165, 
"*■  -^  tenants  in  ancient  demefne  are  to  enjoy  {a),     i.  That  they  "^'k"^°"* 
ftiall  not  be  empleaded  for  any  of  their  lands,  ^c.  out  of  the  (a)  Bu^Vc 
faid  manor,  but  are  to  have  juftice  adminiftered  to  them  at  their  muft  appear 
own  doors,  by  petit  writ  of  droit  c/ofe,  directed  to  the  bailiffs  of  ^'^'.h^t^the 
the  king's  manors,  or  to  the  lord  of  the  manor,  if  it  be  in  the  cient  de- ' 

hands  of   a  fubjedt.  mefne  ;  for 

if  a  fine  le- 
vied of  thofe  lands  In  C.B.  be  ftill  In  force,  the  lands  are  frank- fee  till  It  is  reverfed ;  and  therefore 
may  be  empleaded  at  common  law.  2.  The  land  muft  be  holden  of  the  manor,  being  ancient  demefne. 
3.  It  muft  not  be  holden  by  knight-fervice,  becaufe  hufbandry  is  the  caufe  of  the  privilege.  4.  It  is  faid 
that  the  tenant  may  remove  the  caufe  out  of  the  lord's  court,  if  there  be  no  fuitors,  or  but  one  fuitor, 
for  that  the  fu'itors  are  judges;  otherwife  there  would  be  a  failure  of  juftice.  5.  If  the  tenant  accept  a 
releafe  of  his  lord  of  his  feignory,  or  the  feignory  be  otherwife  extinguiihad,  by  reafon  of  the  feilin  of 
the  king,  or  otherwife.  6.  Or  if  the  lord  difleife  his  tenant,  and  make  a  feoffment  in  fee.  7,  If  the 
lord  grant  the  fervices  of  his  tenant,  and  the  tenant  attorn.  4lnft.  269.  Alfo  if  the  manor  and  de- 
mefnes  of  the  manor  are  in  difpute,  they  muft  be  empleaded  at  common  law,  and  not  in  the  lord's 
court  3  otherwife  the  lord  would  be  judge  in  his  own  caufe.     Salk.  56.  pi.  i. 

2.  They  cannot  be  impannelled  to  appear  at   WeJ}mi?iJ}ery  or  4lnft.  269. 
elfevvhere  in  any  other  court,  upon  any  inquefl  or  trial  of  any  That  they 

<^^^^^'  _  v.r\tdencn 

fsnendis  in  ajjijis  &juratis  againft  the  flieriff,  or  any  one  who  hath  the  return  of  writs ;  and  if,  notwith- 
itanding  fuch  writ,  the  fheritf  will  return  them,  they  may  have  an  attachment.     F.  N.  B.  166, 

3.  They  are  free  and  quiet  from  all  manner  of  tolls  in  fairs  and  4lnft.  169. 
markets,  for  all  things  concerning  [b)  hufbandry  and  fuftenance.     ^""-  ^^1^' 

(i)  But  this  privilege  does  net  extend  to  him  who  is  a  merchant,  and  gets  his  living  by  buying  and 
felling,  but  is  annexed  to  the  perfon  in  refped  of  the  land,  and  to  thofe  things  which  grow  and  are 
the  produce  of  the  lands.  F.  N.  B.  228.  2  Leon.  191.  Cro.  Eliz.  227.  Leon.  231.  233.  2lnft.  221. 
S.  P.  Vide  2  Lutw.  1 144.  and  how  it  muft  be  fet  forth  in  pleading ;  and  that  this  privilege  extends  to 
tenant  in  ancient  demefne,  whether  he  hold  in  fee,  for  life,  years,  or  at  will.  Roll.  Abr.  322. 
2  Leon.  191.      [^.   as  to  tenant  for  years,  or  at  will  j  and  fee  2  Burr.  1047.] 

4.  They  are  to  be  free  of  taxes  and  tallages  by  parliaments,  4  ^nft.  26(7. 
unlefs  they  be  fpecially  named.  iTr'iyYif  e! 

neral  afts  of  parliament  extend  to  ancient  demefne  lands,  vide  4lnft.  270.     And.  71. 

5.  That  they  were  not  to  contribute  to  the  expences  of  knights  4  inft.  269. 
of  parliament. 

6.  That  if  they  be  feverally  {c)  diftrained  for  other  fervices,  d  Tnft.  269. 
than  thev  are  obliged  to  by  the  cuflom  of  the  manor,  thev  all,  (^'  ^"^^"^ 

'  o  d  '  '  the  tenar.t.' 

for 
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in  ancient  for  the  favlng  of  charges,  may  join  in  a  writ  of  monflraverutit. 
St:;;:   ^l^eit  they  be  feveral  tenants. 

do  the  lord  other  fervices  or  cuftoms  than  they  or  their  anceftors  have  formerly  done,  they  may  nave  a 
writ  of  motijiraverunt  direded  to  the  l(jrd,  Cc>mmanding  iiim  not  to  diftrain  for  other  forvices  ai\j  if 
he  will  ftill  diftrain,  &c.  then,  by  a  writ  directed  to  he  flieiift,  he  may  command  him  not  ro  drmand 
or  diftrain  for  other  fervices ;  and  if  he  ftiil  perfifts,  then  he  may  laife  Uie  p.JJe  c.muatw  or  comma  a  .  e 
neighbours  to  refcue  and  refto'e  the  diftrefs  ;  but  the  ufual  courfe  is,  ih  it  it,  after  the  writ  to  the  iner  tf, 
the  lord  will  diftrain,  tlien  an  attachment  lies  againft  hini,  returnable  in  one  of  the  couris  ot  record 
zt  TFeJiminJier,  to  anfwer  the  contempt.     Plowd.  129. 

4  Tnft.  270.  Lands  in  ancient  demefne  are  extendable  upon  a  ftatute-mer- 
S.r'unds  chant,  ftaple,  or  e/egit, 

in  ancient  demefne,  upon  an  elegit,  may,  by  the  flieriff,  be  delivered  in  execution,  becaufe  the  title  of  the 
land  is  not  diredlly  put  in  plea  in  the  king's  court  j  adjudged.  Hob.  47.  Moor,  211.  pi.  351.  and 
Brownl.  234.  S.  C 

Vent.  344.  In  an  indictment  for  not  taking  upon  him  and  executing  the 
office  of  a  conflable,  to  which  he  was  chofen  by  the  leet,  the 
queflion  was,  Whether  a  tenant  in  ancient  demefne  was  obliged 
to  execute  that  office  ?  and  the  Court  held  he  was. 


(C)  How  it  may  become  Frank-fee. 

4lnft.  270.  tF  a  fine  be  levied,  or  recovery  fuffered  of  lands  in  ancient  de- 

10  Co.  50.  1  niefne,  this  makes  them  frank-fee. 

7  H.  4-  44-       But  if  the  lord  be  not  a  party,  he  may  i/i)  have  a  writ  of  dif- 

.^°_/      ^'  ceit,  and  avoid  the  fine  or  recovery  (1^) ;  for  lands  in  ancient  de- 

{a)  Eutcan-  mcfne  were  not  originally  within  the  jurifdicHon  of  the  Courts  of 

notbrmga  Wejlmifijler ;  but  the  tenants  thereof  enjoy  this  among  other  pri- 

becau'fe'not  ^ileges,  not  to  be  called  from  ;he  bufinefs  of  the  plough  by  any 

a  party  to  foreign  litigation. 

the  fine  or 

recovery.  3  Lev.  415.  That  a  termor  may  have  a  writ  of  difceit,  and  make  it  ancient  demefne,  at 
leaft  during  his  term.  Roll.  Abr.  327.  \_[b)  An  adtion  on  the  cafe,  in  the  nature  of  difceit,  to  .everfe 
a  recovery  of  lands  in  ancient  demefne,  was  brought  againft  the  vouchee  only,  as  cejluy  qut  ufe,  which 
was  confefled  by  the  plea.  On  motion  to  enter  up  judgment,  the  Court  rcfufed  it,  b>  caufe  all  the  parties 
to  the  recovery  were  not  before  them  ;  and  the  vouchee  not  appearing  to  be  cejluy  queuk,  otherwife  than 
by  his  own  acknowledgment,  there  was  danger  of  collufion  between  him  and  the  lord  of  the  man  r,  to 
reverfe  a  recovery  of  land  in  frank-fee,  and  fo  turn  it  into  ancient  demefne.  Rex  v.  Hadi  w,  2  Bli 
Rep.  1 170.  Vide  Rex  v.  Mead,  2  Wilf.  17.  The  lord  is  not  barred  of  his  writ  of  difceit  by  the  death 
of  any  of  the  parties  to  a  fine.   Zouch  v.  Thompfon,  i  Lord  Raym.  177.] 

*-»^°''*s^ik*       "^"^  ^^  ^''^  ^"'^'^  ^^  P^rfy>    then  the  lands  become  frank-feej 

57?pL2.     ^"^  ^^^  within  the  jurifdidion  of  the  Courts  of  WeJlminJJer ;  for 

the  privilege  of  ancient  demefne  being  eflablifhed  for  the  benefit 

of  lord  and  tenant,  they  may  deftroy  it  at  pleafure. 

Rlr*Ai^*         ^^  ^  ^"^  ^^  levied  of  lands,  part  ancient  demefne,  and  part 

...5.*       *    frank-fee,   and  the  lord  brings  a  writ  of  difceit,    the  court  of 

Leon.  290.    B>  R.  upon  view  of  the  tranfcript  of  the  record,  and  proof  that 

part  are  ancient  demefne,  will  reverfe  and  avoid  the  fine  as  to 

that  parcel ;  but  they  will  not  order  the  fine  to  be  torn  off  the 

file,  as  in  cafes  where  the  whole  fine  is  reverfed,  becaufe  it  fliall 

(land  good  as  to  the  frank-fee ;  but  they  will  order  a  mark  to  be 

made  dn  the  fine^  to  fignify  that  it  i;  cancelled  as  to  that  part ; 

and 


Ancient  HDcmcfnf*  ij$ 

and  in  this  cafe  the  terre-tenant  muft  be  made  party  hy  fdre-facias  ; 
for  otherwife  the  conuzance  of  him  that  was  party  to  the  fine  fhall 
not  bind,  if  the  tenements  are  frank-fee  ;  becaufe  by  that  means 
the  terre-tenant  might  be  difpoflefled  without  notice  j  whereas 
if  he  appears  upon  the  fcirc  facias ^  he  may  plead  a  releafe  or  con- 
firmation in  bar,  and  fo  preferve  his  poflelhon. 

But  if  a  fine  be  levied  of  land  all  ancient  demefne,  and  the  Bro.  tit. 
lord  reverfe   it  by  writ  of  difceit,   it  feems  doubtful  from  the  ^'"f*  '°'* 
books,  whether  the  fine  fliall  fland  good  between  the  parties-,  F.NiBigs! 
fome  fay,  that  it  ought  not  to  be  wholly  fet  afide,  nor  the  conu-  ^' 
•zox  reftored  to  his  land  againfh  his  own  folemn  acknowledgment  |  ^  '^'  V'* 
on  record,  efpecially  fince  the  lord,  who  brings  the  writ  of  dif-  Roll.  Abr.* 
ceit,  feeks  nothing  but  to  reftore  the  land  to  the  privileges  of  an-  ^^3- 
cient  demefne  {a)  •■,  others,  on  the  contrary,  hold,  that  the  writ  (1\''q^^\{' 
of  difceit,  and  the  reverfal  thereon,  wholly  avoids  the  fine,  and  after  the 
Tcftores  the  conuzor  to  the  pofieffion  of  the  land  j  and  the  conu-  ^"^  levied, 
zance,  though  on  record,  flvall  be  no  eftoppel ;  becaufe  it  was  had^ielfed 
made  in  a  court  that  had  no  jurifdi£lion  of  the  matter  j    and  to  the  co- 
therefore  the  whole  proceedings  coram  non  jtidice.  ''"^^^  ^"^ 

^  °  •'  his  heirs,  or 

confirmed  his  eftate,  he  fliould  have  retained  the  lands,  notwithftanding  the  fine  was  deftroyed  j  becaufe 
by  the  releafe  or  confirmation,  his  eftate  would  have  been  made  firm  and  rightful.  4  Inft.  470. 
10  Co.  50.  Fitz.  Difceit,  37.  Leon.  290.  If  tenant  in  tail  of  lands  in  ancient  demefne,  Jeafes  for 
fixty  years,  and  after  levies  a  fine,  with  proclamations,  in  the  Common  Pleas,  and  this  is  after  reverfed 
5n  a  writ  oi  difceit,  yet,  quoad  the  leffee,  this  fine  fhaJl  not  be  avoided,  but  ftiall  make  the  leafe  good 
againft  the  ifi'ue  in  tail,  by  the  better  opinion  of  the  books.     Leon.  290.  -vide  Lutw.  710,  711. 

If  in  a  writ  of  right  in  ancient  demefne  the  tenant  pleads  in  f.n.b.  19. 
abatement  of  the  writ,  and  by  judgment  it  is  abated,  and  the  4  Inft*  270- 
demandant  brings  a  writ  of  falfe  judgment^  wherein  the  writ  of 
right  is  affirmed  to  be  good,  the  Court  of  Common  Pleas  fhall 
proceed  as  the  inferior  court  fhould  have  done  •,  and  although 
judgment  be  there  given  to  recover  the  land,  yet  the  land  is  not 
frank-fee,  but  continues  ancient  demefne,  becaufe  the  beginning 
and  foundation  of  thofe  proceedings  was  in  the  court  of  ancient 
demefne. 

If  the  lord  enfeoffs  another  of  the  tenancy,  this  makes  the  land  Roll.  Abr. 
frank-fee,  bec:\ufe  the  fervices  are  extinguiflied  perpetually.  3^4- 

So  if  the  lord  releafes  to  the  tenant  all  his  right  in  the  tenancy,  Vide'^aW. 
or  if  he  confirms  to  him  to  hold  by  certain  fervices  at  the  com-  '^'"^*  ^'\* 
mon  law,  thefe  make  the  land  frank-fee.  the  feverai 

cafes  there 
cited  out  of  the  year-books,  and  where  it  becomes  frank-fee,  by  coming  into  the  hands  of  the  king. 


(D)  Where  Ancient  Demefne  may  be  pleaded,  and 
the  Form  thereof. 

TN  all  a6lions,  wherein,  if  the  demandant  recovers,  the  lands  8  h.  6.  3?, 
-■■  would  be  frank-fee,  ancient  demefne  is  a  good  plea.  ''V''.' Where 

the  fuits  may  be  removed  to  the  courts  above,  and  tiiey  to  proceed  as  the  inferior  court  might  have 
done,  ni'ide  F.  N.  B.  ig.  D.  41011.270.     Moor,  451. 

Therefore 


ty6 


Ancient  2:)cmcfnc« 


y,de^ln(\:.  Therefore  in  all  aiftions  real,  or  where  the  realty  may  come  irt 
Rdi.  Abr.  ^^^^io")  ancient  tlemcrne  is  a  good  plea  ;  as  aj/ije^  writ  of  ward 
32Z,  323.     of  /and,    writ  of  accoufit  againfl  a  bailiff  of  a  manor,    writ  of 

account  againft  a  guardian,  ^c. 
Godb.  64.         In  ycpleinn  ancient  demefne  is  a  good  plea,  becaufe  by  intend- 
Euift.  108.    j^g^t  jjje  freehold  will  come  in  queflion. 

Owen,  28.  T 

In  an  ejeclione  JirmtSy  ancient  demefne  is  a  good  plea;  for  by 
Hob.  47.  common  intendment  the  right  and  title  of  the  land  will  come  in 
Buift.  108.  queflion  ;  and  if  in  this  action  it  fliould  not  be  a  good  plea,  the 
Hetl.  177.  ancient  privileges  of  thofe  tenants  would  be  loft,  inafmuch  as 
826*.  2  Roll,  moft  titles  at  this  day  are  tried  by  ejectment. 

Rep.  181.    Hob.  47. 

5  Co.  105.        But  in  all  actions  merely  perfonal,  as  debt  upon  a  leafc,  trefpafs 

°'      ''    quare  claufum  f regit y  ^c.  ancient  demefne  is  no  plea. 
Cro.Ei  S26.       In  trefpafs  contra  pncem^  though  the  realty  comes  in  debate,  yet 
Roll.  Abr.     ancient  demefne  is  no  plea;  for  this  is  at  the  fuit  of  the  king, 

and  punilhabie  for  the  gccd  of  the  commonwealth. 
2  Inft.  397.       In  an  ajftfe  by  tenant  by  ftatute-merchant,  ancient  demefne  is 
Hob.  48.      nQ  good  plea,  becaufe  the  plaintiff  does  not  demand  the  freehold, 

but  till  he  hath  fatisfaction. 
Roll.  Abr.         In   a  quare  impedit  ancient  demefne  is  no  plea,  becaufe  if  it 
3f  >■     „       fhould  be  granted  there  would  be  a  failure  of  ri^ht,  for  there 

Hob.  45.  ,  °  •  1       1  -n 

they  cannot  grant  a  writ  to  the  bilhop. 
2  Inft.  306.       So  in  an  acflion  of  iuaj}e  ancient  demefne  is  no  plea,  becaufe 
Tlnft^l'-^o    ^"  ancient  demefne  they  cannot,  upon  the  diftrefs  returned,  award 
•  Roll.  Abr.     a  writ  to  inquire  of  wafte,  according  to  the   flatute  ;  for  the 
3^3-  Iheriff  ought  by  the  ftatute  to  go  in  perfon,  which  cannot  be  fup- 

plied  by  their  officer,  and  fo  rhere  would  be  a  failure  of  right ; 

but  in  this  the  land  fliall  not  be  frank-fee. 
F.N.B.  IT.       If  the  manor  and  demefnes  thereof  are  demanded,  ancient 
S^k^'b'^^'  tlcmefne  is  no  plea,  becaufe  the  lord  would  be  judge  in  his  own 
pi.  ,.     '      caufe. 

Comb.  183.     Show.  271. 

Dyer,  210.         Ancient  demefne  may  be  pleaded  after  imparlance,  becaufe  the 
in  margin,     j^^^  ^^^^  rcvcrfe  the  judgment  by  writ  of  difceit ;  and  it  goes  in 
Latch.  83.    bar  of  the  adlion  itfelf,  •viz.  in  that  court,  becaufe  it  is  coram  twn 
Moor,  451.  judice. 
Wheie  the 

defendant  in  ejeBment  pleads  ancient  demefne,  he  need  not  make  any  defence  by  adding  defend'it  vim  £f 
iniuriam  juam.  Carth.  220.  Show.  386.  Salk.  217.  Vide  Do£l.  PI.  51,  52.  Roll.  Abr.  322. 
and  tit.  Plea%  and  PUadirgs.  It  may  be  pleaded  without  affidavit.  2  Ld.  Raym.  1418.  Barnard. 
K.  B.  7.  [But  ietccntr.  3  Wilf.  51.  2  Burr.  1047.  And  the  affidavit  mufl  fhew  that  the  lands  aie 
holden  of  a  manor,  which  manor  is  itfelf  ancient  demefne  ;  that  the  matter  can  be  tried  in  the  court 
of  the  manor,  that  there  are  fuitors  thers,  and  that  the  plaintiff  hath  an  eftace  of  freehold.  »  Burr. 
1047.  8. J 


AN  annuity,  ftrldly  taken,  is  a  yearly  payment  of  a  certain  Co.  Lit, 
funi  of  money  granted  to   another  in   fee-fimple,  fee-tail,  ''J.^'^' 
for  life  or  years,  charging  t\\Q  peyfin  of  the  grantor  only  :  if  pay-  Rc'h.  Abr/ 
able  out  of  lands,  it  is  properly  called  a  rent-charge;  but  if  both  226.  Doft. 
the  perfon  and  eftate  {a)  be  made  liable,  as  they  moft  commonly  ^v'',^^^"'^* 
are,  then-  it  is  generally  called  an  annuity.  -o,  f^N-B. 

152.  A. 
[An  annuity  in  fee,  granted  by  the  crown  out  of  the  ^\  per  cent,  duties  payable  for  exports  and  imports 
at  Bsrbad^ii,  is  merely  a  perfonal  inheritance.  Earl  of  Strafford  v.  Buckley,  2  Vez.  170.  And  fo,  as 
Lord  Hardwicke  faid,  in  giving  his  judgnnent  in  that  cafe,  is  an  annuity  out  of  the  poft  office  or  excife. 
Co.  Lit.  20.  a.  n.  4.  14th  edition  ;  and  as  fuch,  the  former  has  been  treated  by  Lord  Thuilow.  Lady 
Holdernefle  v.  Marquis  of  Carmarthen,  i  Er,  Ch.  Rep.  377.  A  rent  created  out  of  a  rent  is  a  mere 
annuTty.    Per  Lord  Hardwicke,  2  Vez.  17S. 

As  an  annuity  may  be  granted  in  fee,  it  may,  of  courfe,  as  a  conditional  or  qualified  fee  :  but  it 
cannot  be  entailed,  being,  in  point  of  charge,  ftri<fl!y  perfonal  ;  Co.  Lit.  20.  a.  :  therefore  a  remainder 
cannot  be  limited  over  cf  it,  as  it  may  of  a  rent-charge;  Turner  v.  Turner,  i  Br.  Ch.  Rep.  316. 
Weeks  v.  Fcach,  2  Lutw.  12 18  j  except  in  a  grant  by  the  king,  2  Vez.  181.  ;  but  when  granted  to 
one,  and  the  heirs  of  his  body,  if  the  condition  is  performed  by  the  grantee's  having  ifi"ue,  the  eftate 
becomes  abfolute,  and  alienable  without  reftri(£lion  ;  and  this,  it  feems,  though  the  grantee  never  come 
into  adlual  poflsiTlon.  I  Br.  Ch.  Rep.  316.  Anibl.  776.  S.  C.  It  is  not  the  fubjeft  of  a  fine  or  re- 
covery, Sheph.  Touchft.  11.  Pig.  97.  1  Vez.  391.  ;  but  pafies  Ky  mere  grant  or  transfer,  i  Br.  Ch. 
^^P*  377-  There  can  be  neither  courtefy,  nctr  dower  of  it.  Co.  Lit.  144.  b.  Poph.  87.  Moor,  83. 
It  is  not  within  the  mortmain  adl  of  7  E.  i.  ft.  2.  Co.  Lit.  2.  b.,  nor  the  provifions  cf  the  ftatute  of 
frauds,  fo  far  as  they  affeifl  real  property.  2  Vez.  170.  It  is  not  afiets  in  the  hands  of  the  heir,  be- 
caufe  not  comprized  within  the  defcription  either  of  land  or  tene.Tients  :  not  of  executors,  becaufe  its 
heritable  quality  prevents  it  from  going  to  them.  Dodl.  and  Stud.  c.  30.  p.  97.  2  Vez.  179.  But  aa 
annuity  of  inheritance  is  forfeitable,  as  an  hereditament,  for  treafon.  Nevil's  cafe,  7  Co.  34.  b.  It  is 
aflignable,  and  in  moft  cafes,  though  alTigns  be  not  named  in  the  grant.  Co.  Lit.  144.  b.  Gerrard 
V.  Boden,  Hetl.  80.  If  granted  by  the  king,  it  muft  be  granted  out  of  fome  branch  of  his  revenue,  for 
the  royal  perfon  is  not  chargeable.  Anon.  I  S.^ik.  58.  (a)  Whether  the  one  or  the  other  ihall  be 
liable,  is  in  the  eledtion  of  the  grantee  ;  which  e!c(flion,  when  once  diftindtly  made,  is  final  and  con- 
clufive.     Co.  Lit.   144.  b.    Lit.  §  219.   Ambl.  7^2.] 

[h)  How  an  Annuity  or  R.ent-charge  differs  from 
other  Rents. 

(B)  What  fhall  be  a  good  Grant  or  Creation  thereof. 

(C)  Of  the  Remedies  for  the  Recovery  cf  an  Annuity. 

[(D)  Of  the  Provifions  made  by  the  Legiflature  re- 
fpeding  Life  Annuities.] 

Apportionment  and  Extinguifhment  of  an  Annuity  or  Rent-charge, 
vide  Head  of  Rents. 
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(A)  How  an  Annuity  or  Rent- charge  diflers  from 

other  Rents. 

Lit.  f.  218.  /»  MAN  feifed  of  land  grants,  by  deed-poll  or  indenture,  a 
head  of  '  '^  yearly  rent  to  be  illuing  out  of  the  fame  land  to  another  in 

Rents.  fee,  in  tail,  or  for  life,  ^c.  with  a  claufe  of  dijlrefs ;  this  is  a 

rent-charge ;  and  if  the  grant  be  without  claufe  of  dijlrefs^  then  it 

is  a  rent-feck. 
Vent.  iCi.        A  rent-fcrvlce  is  an  annual  return,  made  by  the  tenant,  either 
l'    "^'       in  labour,  money,  or  provifions,  ia  retribution  for  the  land  that 

panes. 
Lit.  f.  214,  If  a  man  makes  a  feoffment  in  fee,  or  a  leafe  for  life,  or  a 
2'inft.  -oc.  S'^^'^  "^  ^^'^'»  remainder  over  in  fee,  upon  fuch  grants  there  can  be 
Plow.  134.  no  rent-fervice  referved  at  this  day,  the  feoffor  or  grantor  having 
{a)  For  no  reverfion,  and  the  feoffee  or  grantee  by  the  llatute  of  quia 
fucii  claufe  ^^^''ptores  tcrrarnm  holding  of  the  capital  lord ;  therefore  if  in 
it  is  only  a  fuch  deeds  a  rent  be  referved,  there  muft  be  a  («)  claufe  of  dijlrefs 
rent-k'ck.     jnferted :  and  this  will  make  a  good  rent-eharge,  the  land  being 

Whether  ...  "  .°  ^ 

fuch  refeiv-    charged  with  a  diftrefs  for  the  payment  of  it. 

atJTP.  \>z  good  in  a  di^ed-poll  has  been  doubted,  the  words  of  refevvation  proceeding  entirely  from  the 
fcoftbr  or  doner  ;  but  it  i'esms  now  fettled,  that  fuch  refervation  is  good  in  a  deed-poll,  becaufe  whoever 
claims  an  e|■^a^e  under  anv  deed,  ouglit,  in  rcafjn  and  equity,  to  be  obliged  to  take  it  under  the  terms 
ex;  refJed  in  the  deed.     Vidt  Co.  Lit.  14.3.  b.     2  Roll.  Abr.  449.     Plow.  134.     Gilb.  Reats,  16,  17. 

Co.  Lit.  If  a  man   grants  a  rent  out  of  three  acres,  and  grants  over, 

7'co  7.^  b    ^"""^^  '^  '^'^  ^^"*-  ^*^  arrear,  that  he  Ihall  diftrain  for  the  rent  in  one 
of  the  acres,  this  is  one  entire  rent ;  but  it  cannot  be  a  rent- 
charge  for  the  whole,  becaufe  the  greateft  part  of  the  land  out 
of  which  it  iffites,  is  not  chargeable  Math  any  diftrefs  for  the  re- 
covery of  it  •,   and   denominatlo  fume?ida  a  majori;  therefore  it   is 
taken  to  be  a  rent-feck,  for  which,  by  the  words  of  the  grant, 
the  grantee   may  diftrain  in   the  third   acre;  for  whenever  the 
remedy,  by  way  of  charge  for  the  rent,  is  not  commenfurate  to 
the  rent,  the  rent  is  called  fecli^  and  the  charge  is  only  appur- 
tenant to  the  rent,  and  does  not  give  it  its  denomination  j  and 
the  reafon  is,  becaufe  if  fuch  original  grant  ftrould  be  loll  and 
worn  out  by  time,  and  a  man  were  to  prefcribe  for  it,  if  he  were 
to  give  it  the  denomination  of  a  charge,  it  would  grafp  more 
land  than  was  originuily  intended  to  be  charged;  and  therefore 
the  law  binds  them  down  to  the  denomination  of  the  rent,  as  feck, 
and  to  fct  forth  the  charge  as  an  appurtenant,  that  by  length  of 
time  no  more  Ihould  be  comprehended  in  the  charge  than  was 
originally  intended  in  the  grant  of  that  charge. 
Co.L;t.i4T.       If  a  man  grants  a  rent  out  of  his  lands  to  J.  S.  and  his  heirs, 
0-7    3- 23-  and  grants  that  he  may  diftrain  for  it  during  his  life,  this  is  a 
j'^Mcntbe    rent-charge  in  J.  S.  becaufe  he  may  diftrain  in  the  land,  out  of 
granted  to     which  it  iffues,  during  his  own  life ;  but  it  ftiall  be  feck  in  the 
'r'  "1' ■        liands  of  his  heirs,  becaufe  bv  the  exprcfs  words  of  the  deed,  the 
outofo.ic     remedy  was  to  ccafe  upon  his  death;  a/iUr  if  the  dxftrefs  had 

beca 


t)een  limited  only  for  years,  for  then  the  entire  rent  had  been  feck,  ace,  and 
"becaufe  the  remedy  being  temporary  is  not  adequate  to  the  right,  ^' "'  '  ^ 
vhich  is  perpetual.  for  Sniof 

them  and 
Ws  heirs  to  diftrain  for  it,  this  is  a  rent-feck  ;  and  the  diftrefs  given  to  one  is  only  an  anpurtenant  lo  tii« 
rent ;  but  if  he  to  whom  the  diftrefs  was  not  limited  dies,  the  I'urvivor  fliaU  diftrain,  becaule  ihe  whuic 
rent  is  then  in  him.     Co.  Lit.  147.   7  Co.  13 .  b. 

(B)  What  fhall  be  a  good  Grant  or  Creation  thereof. 

iF  a  man  obliges  himfelf  to  J.  S.  in  an  annual  rent  of  1  o/.  per-  t  Roll.Abr. 

*■   cipicndum  nvnuatim  de  manerio  de  D.,  and  bindeth  the  faid  manor,  ^"^^^ 

and  all  tlie  chattels  therein,  to  a  diftrefs,  this  amounts  to  a  good  t^^es,  wuh- 

grant  of  the  rent,  and  J.  S.  may  diltrain  for  it.  outwoidsof 

granting, 
the  law  creates  a  rent  charge,  becaufe  it  is  the  defign  of  the  law  to  render  all  contrails  binding  and 
effecflual,  fo  far  as  the  intention  of  tiie  parties  may  be  gathered  from  the  deed  ;   and  fuch  interpretation 
is  madeftrong-ft  agaiiill  the  grantor,  becjufe  he  is  piefumed  to  reciive  a  valuable  confideration  for  what 
he  parts  with. 

So  if  I  bind  my  goods  and  lands  to  the  payment  of  a  yearly  Co.  Lit. 
rent  to  J.  5.,  this  is  a  good  rent-charge,  with  power  to  diftrain,  "^T',?'.. 
though  there  be  no  exprefs  words  either  of  grant  or  diftrefs  ;  or  ^^4. 
if  I  grant  that  if  fuch  a  rent  be  arrear,  that  J.  S.  fhall  diftrain  firo.  Rent 
for  it  in  the  manor  of  D.  this  is  a  good  rent-charge,  for  in  all  '*• 
thefe  cafes  it  is  evidently  my  intention  that  my  land  be  liable  to 
the  charge. 

So  it  is  if  I  grant  to  5.  S.  that  he  and  his  heirs,  or  the  heirs  Co.  Lit. 
of  his  body,  fliall  diftrain  for  40s.  rent  in  my  manor  of  Du/e ;   '47-  «• 
this  is  a  good  rent-charge  in  fee  or  in  tail,  becaufe  the  power  jRoii.Abr, 
of  diftraining  is  in  one  cafe  given  to  the  heirs  general,  and  in  the  424. 
other  to  the  dcfcendunts  of  the  body  of  S.  S.  ;  and  whoever  has  a  '  ^'°;  ^3- 
power  of  diftraining,  has  an  eftate  in  the  rent  for  which  the  dif- 
trefs is  given. 

But  if  I  grant  a  rent  of  40J'.  out  of  the  manor  of  Dale ;  and  2  Roll.Abf, 
if  the  rent  be  behind,  that  the  grantee  (hall  diftrain  in  my  manor  ^^'. 
o(  Sa/e  s  this  power  of  diftrefs  in  the  manor  of  Sale  (hall  not  j^y.  a.* 
amount  to  the  grant  of  a  rent-charge  out  of  the  manor  of  Sale  ;  7  Co.  23. 
for  though  In  the  former  cafes  fuch  conftruciion  is  admitted  to 
fupport  the  intentions  of  the  parties,  where  the  grant  is  not  ex- 
plicit, yet  in  this  cafe  the  reafon  of  fuch  conllrudion  fails,   be- 
caufe here  is  a  plain  grant  of  the  rent  out  of  the  manor  of  Dale, 
and  the  diftrefs  is  given  in  the  manor  of  Sale,  as  a  means  for  the 
recovery  of  it,  for  which  he  had  no  remedy  by  the  grant  itklf ; 
and  therefore  the  rule,  qtiod  exprc/Jlim  femper  'facil  cejffare  taciltintf 
takes  place  here,  that  where  the  intentions  of  the  parties  are  evi- 
dent, there  that  conftru6lion  fhall  never  be  admitted,  which  the 
law  only  allows  in  dubious  contrafts,  ut  res  magis  valeat  quant 
pereat ;  for  if  that  manner  of  interpretation  were  admitted,  the 
grant  might  be  made  double,  and  the  grantor  twice  charged, 
againft  the  defign  of  the  grant. 

If  a  rent  be  granted  to  A.  and  if  the  rent  be  behind,  that  2RollAhr, 
a  ftranger  Ihall  diftrain  for  it  for  the  ufe  of  the  grantee  j  this  is  a  ^^i- 
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good  rent-charge  in  A.,  and  a  diftrefs  limited  to  a  flranger  fof  hiS 
benefit,  is  in  efle6l  making  him  the  grantee's  fervant  for  that  pur- 
pofe  ;  and  what  a  man  may  do  by  one  fervant,  he  may  do 
by  himfclf  or  any  other. 
2  Roil.Abr.  But  if  the  diilrefs  had  been  limited  to  a  flranger,  without  fay- 
*^5'  ing  for  the  benefit  of  the  grantee,  fo  that  the  limitation  of  the  . 

diftrefs  may  feem  to  be  independant  on  the  grant,  and  without 
relation  to  it  \  this  diftrefs  does  not  make  it  a  rent-charge,  fince 
by  no  words  in  the  deed  the  diftrefs  fliall  be  applied  to  the  ufe 
or  advantage  of  the  grantee. 
Pro.  tU.  \i  A.  grants  and  confirms  to  B.  a  rent  of  5/.  to  be  taken  out 

^'^""''poii  °^  ^^^^  lands,  which  rent  B.  has  of  the  grant  of  his  father,  though 
Abr.  425.  *  B.  never  had  any  fuch  rent  from  his  father,  yet  this  grant  of 
^.'s  ftiall  be  good  to  create  a  rent-charge  in  B.  for  it  is  evidently 
the  intention  of  y^.  that  B.  fliall  have  a  rent  of  5/.  out  of  his 
land  ;  and  a  miftake  or  error  in  the  defcription  of  the  thing  re- 
ft-rred  to,  fhall  not  render  the  true  defign  of  the  contract  ineffec- 
tual and  void. 
Co.  Lit.  If  a  man  feifed  of  twenty  acres  of  land,  grants  a  rent  of  20  x. 

147.  b.  \i  perc'ipiendum  de  qudlihet  acta  terra  fua.  or  out  of  every  acre 
in  common,  of  land ;  this  is  in  nature  of  a  feveral  grant  out  of  every 
ori'everai  acrc,  for  tlie  grant  fhall  be  taken  moft  ftrongly  againft  the 
*^"^""''^'    grantor,    and  the  grantee  fhall  have  agj-.-  out  of  each  acre. 

grant  a  rent  of  20  r.  per  ann.  out  of  their  hr.d,  the  grantee  fliall  have  401.  rent ;  for  as  their  eftate  is 
feveral,  fo  ihall  their  grant  be  too  ;  and  therefore  each  fliall  be  taken  to  grant  a  feveral  rent  of  20  j. 
5  Co.  7.  b.  I'low.  140.  b.  161.  171.  2S9.     Co.  Lit.  197.  a.  267.  b. 

Co.  Lit.  If  A.  bargains  and  fells  land  to  ^.  by  Indenture,  and  before 

^'"  ^'        enrolment  they  both  join  in  a  grant  of  a  rent-charge  to  C.  this 

after  the  enrolment  fl:ail  be  conftrued  the  grant  of  B.  and  the 

ecnfirmation  of  A.,  becaufe  when  the  bai"gain  and  fale  is  enrolled, 

it  has  the  effect  of  a  deed  enrolled,   from  the  making  thereof  j 

and  therefore  it  muft  be  the  grant  of  B.  wlio  had  the  land  at  the 

time  of  the  grant  made ;  but  if  the  deed  had  never  been  enrolled, 

then  it  fliould  have  been  the  grant  of  ^.  and  confirmation  oi  B., 

becaufe  the  land  never  pafled  from  A.j  the  deed  being  ineffeclual 

and  void,  without  enrolment. 

Ero.  tit.  If  an  original  grant  be  made  of  a  rent-charge  to  commence 

Grant,  S6.    ^fter  the  death  of  J.  S.  it  is  good ;  for  this  is  not  like  the  cafe  of 

pio\v.^'i  -6.    lands,  where  the  livery  muft  carry  the  freehold  immediately,  and 

Palm.  29,     where  the  abeyance,  or  want  of  diftlnguifhing  where  the  free- 

3;^:        ^     hold  is,  may  be  of  prejudice  to  the  rights  of  others ;  for  if  the 

Bu^aient     freehold  was  to  be  granted  /'//  futuroy  a  man  that  had  brought  his 

in  effe,  or     prctclpe  againft  the  grantor,  after  he  had  proceeded  in  it  a  confi- 

aireadycre-    (]gj.a[,Je  time,  mielit  have  his  writ  abated  by  the  freehold's  vefting 

ated,  cannot    .  ^  \  r  r  111^ 

be  granted  m  a  itranger,  by  realon  01  a  conveyance  made  by  the  grantor, 
to  com-  before  the  writ  brought ;  but  the  grant  of  a  rent  de  vovo  is  not 
T"deat1i'"  attended  with  this  inconvenience  ;  for  no  man  can  have  a  prece- 
of  J.  S.  dent  right  to  a  thing  which  is  originally  created  by  the  grant 
becaufe  to  itfclf ;  yet  qiatve^  at  what  diftance  of  time  fuch  charges  may  be  al- 
lovied  to  conmience,  whether  it  mull  not  be  after  the  livea  of 

the 


fuch  lents 
thicre  ir..)y 
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Ae  perfons  in  ej/e  ;  for  if  they  be  indefinite,  they  fcem  to  have  Ijc  precedent 
the  fame  tendency  to  a  perpetuity  as  any  other  contingent  re-  'j'^"'-^"'* 
maindcrs,  or  executory  intereft -,  and  the  bare   afFeclation  of  a  luch  grants 
perpetuity  is  fufficient  to  condemn  any  conveyance.  are  not 

good  ;  for 
fuch  freehold,  by  thus  being  fplit  and  fevered,  doth  hide  the  perfon  in  whom  the  right  Is  ;  and  there- 
fore the  party  that  has  right,  will  not  be  able  to  difcern  againft  whom  to  bring  his  praclp:  J'or  the  re- 
covery of  ic.  Bro.  tit.  Cranr,  86.  8  H.  7.  3.  Plow.  156.  [An  annuity  (after  a  difi>ofition  of  it 
for  other  purpofes)  was  devifed  to  the  teftator's  eldeft  fon  :  and  on  his  deceafe,  to  the  heira  maJe  of  his 
body  ;  and  in  cafe  of  his  having  no  ifToe  male,  to  remain  to  the  teftator's  next  eldeS  fon,  and  the  heirs 
male  of  his  body  :  the  four  eldeft  fons  died  without  jfTue  :  it  was  adjudged,  that  the  claiai  of  the  fifth 
was  too  remote.     Turner  v.  Turner,  i  Er.  Ch.  Rep.  316.] 

["Wh^re  a  man  devifed  all  his  lands  for  the  payment  of  his  Ld,  Ken- 
debts,    and  alfo  an  annuity  out  of  a  certain  town,    which  the  "^uiev  Earl 
truftees  fold  ;  it  was  decreed  in  equity,  that  the  annuity  fhould  ^^  ^L  cL* 
iffue  out  of  the  other  lands  unfold  ;  there  being  fufficient  to  pay  Abr.  tit. 

the  debts.  «      .  .  >  nu\^   AKr::uty, 

&c.  (A],   p.  I.   I  Ch.  Ca.  295.  S.  C. 

Where  an  annuity  was  devifed  out  of  a  re6tory,  the  glebe  Thorndike 
being  but  of  fmall  value,  and  the  tithes  not  liable  to  diltrefs,  it  "•  Aiiing- 
was  decreed  tliat  the  whole  redory  fhould  be  li^e.  ^'"^  ^J^^' 

tit.  Annuity,  d'c  (A),  pi.  2.   i  Ch.  Ca.  79.  S.  C. 

If  a  man,  pofTefled  of  a  term,  grant  .a  rent  generally,  without  » Ro-  Abr. 
limiting  any  eftate,  the  rent  fliall  continue  during  the  term.  fHi^'^r''* 

A  man  pofTefled  of  a  term  for  years,   determinable  on  lives,  Gofley  v. 
devifed   20/.  per  annum  to  J.  S.   to  be   paid  half-yearly,   if  the  ^''f°''^»_2 
^^"y  y^  "^'^-^  fhould  fo  long  live.     J.  S,  died  during  the  life  of  Theiike'de- 
the  ce/^uy   que  •y/Vj-,  and  it  was  adjudged  that  the  rent  was  not  termination 
determined  by  his  death,  but  fhould  be  paid  to  his  executors  '".'*'^"'5 

,.,■'.  '  ,  T  *^  or  a  devife 

during  the  contmuance  of  the  term.  J  of  anannu- 

ity  to  tefta- 
tor's  executors,  and  their  heirs  during  the  life  of  B,,  to  the  fcparate  ufe  of  a  married  woman,  who  died 
in  the  life  of  B.  Rawlinfon  v.  Montague,  2  \'ern.  667.  So,  where  a  man  devifed  an  annuity  to 
another  during  the  life  of  his  executor,  to  be  piid  him  by  the  executor,  and  the  annuitant  died  in  the 
lite-time  of  the  executor.     Savery  v.  Dyer,  Ambl.  i39>J 


(C)  Of  the  Remedies  for  the  Recovery  of  an  Annuity. 

iF  a  man  grants  by  his  deed  an  annual  rent  to  ^.  S.  in  fee,  for  Mt.  f.  219. 

-■■   life  or  years,  out  of  certain  lands,  with  claufe  of  difbrefs,  the  ^;  ^*  ^* 

grantee  may  at  his  election  either  diftrain  for  this  rent,  or  have  a  58.  b. 

{a)  writ  of  annuity,  and  thereby  charge  his  perfon.  {")  But  no 

writ  of  an- 
nuity lies  for  a  rent-fervice,  'viJ:  tit.  Rents,  and  Roll.  Abr.  226.  1  H.  4.  4.  nor  If  a  man  dcvifes  2 
rent  out  of  bis  land,  and  dies;  for  after  his  death  it  is  impofTible  to  charge  his  perfon.  6  Co.  5S.  b. 
Nor  will  a  writ  of  annuity  lie  for  a  rent  granted  for  equality  of  partition,  or  in  lieu  cf  dower  ;  for 
though  thefe  be  given  by  the  perfon,  yet,  being  granted  in  fatisfaftion  of  a  real  e(l:ite,  they  retain  the 
nature  of  the  things  for  which  they  are  given,  and  therefore  not  recoverable  in  a  perfonal  action.  Pop. 
87.   Co.  Lit.  144,  145.     Roll.  Abr.  227.   Co.  Lit.  144.  a. 

If  a  man  grants  a  rent  out  of  his  lands,  and  by  a  provifo  in  the  Lit.  f.  220. 
deed,  or  by  deed  of  defeafance,  provides  that  neither  the  grant,  nor  ^"^^  J.] 
a^y  tiling  therein  contained,  fliall  be  conftrued  to  extend  to  But  if  the 

N  3  charge 


i82  Hnnuit^  ann  Eent-cSargc, 

prov'if^had  charge  his  perfcn  by  writ  of  annuity  ;  in  this  cafe  the  perfon  oT 

been  that  ^\.q  grantor  is  not  chargeable  j  becaule  the  charge  upon  the  perfon 

nor^anv  '  arifiiig  only  from  the  manner  of  conftruing  grants,  which,  for 

thing  there-  the  confideration  given,  ought  to  be  extended  as  far  as  the  words 

'V^"i"'  ^^'^  ^^''^  againfl  the  grantor,  there  can  be  no  room  for  fuch  con- 

charge°'t;ie  ftruclion,  when  by  the  exprefs  words  of  the  grant,  the  perfon  of 

land,  that  the  grantor  is  not  charged ;  for  no  implication  fliall  be  admitted 

provif)  had  ^q  overthrow  an  exprefs  claufe  in  the  deed, 

been  void,  -^  . 

as  repugnant  to  the  grant.     Co.  Lit.  146.  a. 

Co.  Lit.  If  a  man  grants  a  rent-charge  out  of  the  manor  of  Dale,  m 

''^^b    -  c"  '^'^lich  the  grantor  has  no  intereft,  with  a  provifo  that  the  grant 

38.  b. '  fliah   not  charge  his  perfon,  this  provifo  is  void ;  becaufe  the 

Dy.  2^■7.  grantor,  having  nothing  in  the  manor  of  Da/e,  could  not,  by  any 

t      "^*  aft  of  his,  charge  it;   and  corfeouentiv,  the  crantee  having  no 

inan  c  ;ve-  '  ".  i  i '  c  o 

nantedto  remedy  for  his  annuity,  but  againft  the  perfon  of  the  grantor,  the 

fettle  hnus  provifo  to  exempt  his  perfon  is  void,  as  rendering  the  whole  grant 

value"  and  i^etFeftual  ;  and  if  in  this  cafe  the  grantor  had  been  feifed  ot  the 

liad  none  at  manor,  and  had  granted  a  rent-charge  out  of  it,  for  the  life  of 

the  time,  iYiq  grantee,  with  a  provifo  that  the  grant  fhould  not  charge  his 

chaied'iand  P^^'^'^^j  though  the  grantee  himfelf  could  have  no  remedy  but  by 

afterwa-js,  diftrefs,  becaufe,  that  remedy  being  open  to  him,  the  provifo  is 

and  volun-  good  to  exonerate  the  perfon;  yet,  upon  the  death  of  the  grantee, 

vifeditVuch  ^'''^  cxecutor  may  have  an  action  of  debt  againft  the  grantor  for 

Jaid  was  the  arrears,  becaufe  the  executor  has  no  other  remedy  for  the  re- 

hoidento  covcrv  cf  them:  for  he  cannot  diftrain  after  the  grant  is  deter- 

the  annuity  tiiined  ',  and  therefore  the  provifo  to  exempt  the  perfon  is  void 

in  the  hands  againft  the  executor,  as  rendering  the  grant  ufelefs  and  inef- 

oft.edc-  f^aual. 

v.fce. 

Tooke  V.  Kaftiiigs,  i  Vevn.  97.] 

6  Co.  58.  b.  And  hence  it  is,  that  if  a  rent  be  granted  out  of  lands, 
""'  had  "^^'^  ^  provifo  that  the  perfon  of  the  grantor  fhall  not  be  charged, 
given  a  pen-  that  this  ptovifo  is  void,  becaufe  the  grantee,  having  no  diftrefs 
r.y,  or  aiy  given  by  the  deed  for  the  recovery  of  the  rent,  would  be  without 
in"tlie''n'ame  ^"7  "^^^^-^'^r  of  remedy,  if  the  provifo  took  place. 

of  feifia,  the  provifo  had  been  good,  becaufe  he  might  recover  the  rent  in  an  aiTife.     6  Co.  58.  b. 

Co.  Lit  If  a  man  by  his  deed  grants,  if   J.  S.  be  not  yearly  paid  the 

'^d  B^*^'  ^^"^  °^  ^°^'  *^'**'  ^''^"^'^  ^^^  ^"^y  diftrain  for  it  in  his  manor  of 
joircenants,  Da/e,  this  is  3  goocl  rcnt-chargc  out  of  the  manprj  but  no  writ 
gnncsrent-  of  annuity  lies  for  it,  becaufe  there  is  no  grant  of  the  rent  made 
of  their"'  ^y  ^''^  grantor;  yet  ■^•?c;iufe  he  liath  given  the  grantee  a  power  to 
land,  with  a  diihaiu,  if  fuch  a  yearly  fum  be  not  paid  him,  the  manor  is 
provifo  that  thereby  charged  with  the  diftrefs,  and  confequently  with  the  rent 
ftaifno""'    ^^^  ^'^'^^  t^^  diftrefs  is  given. 

charge  th^  perlon  o(  A  ^  this  difchargcs  the  perfon  of  A.  but  leaves  B.  liable  to  the  writ  of  annuity. 
Co.  Lit.  147.  b. 

Co  Lit.  If  a  man  feifed  of  land  in  fee,  and  poffefled  of  other  land  for 

^cl'.  y'ac.  y^^i'Sj  grants  a  rent-charge  for  life  out  of  both,  with  a  power  to 
390.    Roll,  diftrain  in  both,  if  the  rent  be  arrear,  the  leafc^iold,  as  well  as 

A  the 
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the  land  of  inheritance,  are  fubject  to  the  diftrefs;  becaufe  a  Rep.  330. 

man  may  oblige  his  chattels  to  the  difcharge  of  the  rent ;  but  the  ^'■^-  ^^'^' 

rent    being  a  freehold  iliall  iflue  only  out  of  the   inheritance  j  °^' 
becaufe  the  leafehold,  being  only  a  temporary  and  periiliing  in- 
tereft,  is  not  a  fund  commenfuvate  to  the  charge  ;  and  therefore 
the  rent  fhall  illue  out  of  the  inheritance,  which  for  its  duration 
is  a  more  complete  eftate  to  fupport  the  charge,  and  vender  the 

grant  e{Fe£lual.     And  hence  it  was  (a)  adjudged,  that  though  the  {a)  7  co. 

grantee  mioht  diftrain  the  leafehold  lands,  yet  he  muft  avow  for  a  ';'•  -5- 

■  ,-r-  •  r     1       •    »       •  -biKt's  cafe. 

rent  iliunig  out  01  the  mhentance. 

But  if  a  man  poflefird  of  a  term  for  years,  grants  a  rent  out  of  7  Co.  23. 

it  to  another  for  life,  though  the  eilate  be   of  (hortcr  duration  ^'°-  ^'• 
than  the  charge ;  yet  becaufe  it  is  the  only  fund  provided  by  the 
grant,  for  the  payment  of  the  rent,  it  flrall  anfwer  the  grantee 
fo  long  as  it  has  continuance,  if  the  life  for  which  the  rent  was 
granted,  lafts  fo  long. 

There  is  another  remedy  for  the  recovery  of  an  annuity  or  Perception 

rent-charge,  and   that   is  \\  hen  a  power  is  given  the  grantee  to  r-/"'^"* 

enter  (^)  and  hold  the  lands  till  fatisfied  the  arrears  by  the  per-  ^^i.  ^^^. 

ception  of  profits,  the  grantee,  when  the  rent  is  ariear,  may  in  Lev.  170. 

fuch  cafe  enter  and  hold  the  lands  till  fatisfied  by  the  perception  ^^^"  '^^^' 

of  the  profits-,  though  in  this  cafe  it  was  objected,  that  tiiere  i^g.' 

was  no  eilate  conveyed,  out  of  which  a  ufe  might  arife  to  the  ^'"'i-  "2, 

grantee,  upon  the  nonpayment  of  the  rent;  and  that  this  grant  an^'-^^/?*^ 

could  pafs  no  eflate  to  the  grantee,  as  a  conveyance  at  common  [(i:  in  fuch 

lav/,  becaufe  the  grantee  could  have  no  inheritance  or  freehold  in  ^^fe,  if  he 

the  land,  when  the  rent  was  in  arrear  for  want  of  livery,  nor  an  ^"t^^^,'^/  '* 

eftate  for  years,  for  want  of  a  certain  commencement  and  deter-  pfiijbie  to 

mination ;  yet  it  was  adjudged,  that  by  the  grant  he  had  an  inte-  q-ictiiihe 

reft  vefted  in  him,  wdien  the  rent  was  arrt;ar  ;  and  though  it  be  '^f^j  ]^?f.^^(^ 

an  uncertain    intereft,  which,  for  the   uncertainty   of   its  com-  for  the  ar- 

mencement  and  determination,  might  be  void  by  the  ftricl  rules  ^'■^'■*  ^^"■'"^ 

of  law,  if  it  were  granted  independant  of  any  eftate  certain,  yet  ^/,^^^  |^^|,!. 

it  is  good  in  this  cafe,  becaufe  it  is  created  to  attend  a  determinate  res!cft=  to    • 

eftate  ;  and  the  non-payment  of  the  rent  fixes  the  certainty  of  its  '^^'T-'  ,- 

beginning,  and  the  fatisfa£tion  of  the  arrears,  by  the  perception  Cumoiing,  * 

of  the  profits,  the  end  and  determination  of  fuch  intereft  ;  and  zAik-zj^u. 

therefore  the  grantee  may  reduce  fuch  intereft,  as  it  rifes,  into  ^"^-'"^  ^ 

his  pofleirion  by  ejectment,  which  is  the  proper  remedy  to  recover  an  annuity 

the  pofTeflion.  '1=5  recover- 
ed ill  fje£t- 
ment  againft  a  tenant  from  yeir  to  year,  of  the  grantor,   he  may  afterwards,  in  an  aftion  for  ui'e  and 

o-cupation,  recover  all  the  rent  in  the  h«nds  of  the  tenant  at  the  time  he  gave  him  notice,  and  duwc  19 
the  day  of  the  demJe,   but  not  afterwards.      I  Term  Rep.  37 S.    Bi;ch  v.  V/right.j 

If  a  man  grants  a  rent-charge  to  J.  5.,   his  heirs  and  afligns,"*Crn.  jac. 

and  if  it  ftiall  happen  that  the  rent  be  behind  and  ui*paid,  that  ?jf'^^^^,|^ 

then  the  faid  J.  S.,  his  heirs  and  afUgns,  fhall  enter  into  the  land,  f^g'p.  ,2. 

snd  have  and  enjoy  the  rents  thereof,  until  the  arrears  be  fully  I'ooh.  126. 

fatisfied  j  and  the  grantor  coyciiants  to  levy  a  fine  to  the  ufes  of  l''■pl^^^.^  ^ 

the  faid   deed  ;  if  after  the  line  levied   the   rent  be  arrear,   the  H.ve.^iie 

grantee  may  enter  into  the  land,  or  make  a  leafe  for  years  to  try  ami  Har«-. 

N  4  his  ^'^<i°y^ 
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better  opi-  his  title  ill  eje£lment ;  becaufe  by  the  fine  there  is  an  eftate  vefted 

rion,  It  jj^  j.]^g  conuzees,  to  raife   an   ufe   in  the  grantee,  of  the  rent- 

if  the  rent  charge,  when  the  rent  is  behind;  and  whenever  the  rent  becomes 

be  arre.ir be-  arrcar,  the  pofleffion  is  executed  to  that  ufe,  and  confequently 

fore  Che  fine  ^^^^  cryantee  hath  a  rioht  to  take  and  keep  that  poflefllon,  till  the 

levied,  vet  ^              ..              '^                              ,.^                                          ., 

the  fine  !e-  ufe  for  which  it  was  executed  be  fatisfied ;  and  that  was  till  the 

vied  after-  arrears  of  rent  be  paid  by  the  perception  of  the  profits;  and 

v/ards  (hall  tj^jjrefove  thouch  the  ^T^eateft  intereil  in  the  land  be  uncertain, 

to  raife  an  (becaufc  it  is  uncertain  when  the  rent  will  be  paid  out  of  the 

ufe  in  the  profits,)  yet  while  his  intereft  remains,  if  his  poiTcfhon  be  difturbed 

enterTrto  ^^"  <icvelled,  he  may  reftore  it  by  ejedment,  which  is  the  proper 

the  land  for  remedy  to  recover  the  pofleHjon  ;  and  if  the  grantee  alfigns  over 

the  recovery  t^g  rcut,  the  afiignee  may  likewife  enter,  and  maintain  a  title  in 

reav3^- \--"  ^ jc^lment  j    for  though  the  ufe  arifes  out  of  the  eftate  of   the 

ciufe'the  conuzcc  Only,  as  the  rent  is  in  arrear,  and,  till  the  rent  be  behind 

fine  IS  guid-  gjij  unpaid,  there  is  nothing  more  than  a  bare  pofleiTion  of  a  ufe, 

deed^of'^  which  in  its  nature  is  not  affignable ;  yet  by  the  conveyance  of 

grant,  and  thc  rent  it  fhall  pafs,  becaufe  it  is  nothing  more  than  a  remedy  or 

b<-ith::-.Tiount  fecuritv  for  the  rent;  and  therefore  Ihall  attend  that  into  whofe 

Vii  h    t-r\    rtn*a  •_ 


but  to  one       i  i     > 

,T„-,nr<.       hands  loever  it  comes. 


An  action  of  debt  does  not  lie  for  the  arrearages  of  an  annuity, 
the  grantee  be  feifed  of  it  in  fee,  tail,  or  for  life. 


aiiurance. 
Cro.  Jzc.  512. 

Co.  Lit. 

,6..  if 

4  Co.  49.  a. 

But  where  an  annuity  was  granted  by  deed  for  two  years,  and  the  grantee  brought  an  a£lion  of  debt  for 

the  ariears  ;  on  demuner  it  was  held,  that  debt  would  lie  upon  the  contraft,  it  being  granted  by  deed, 

and  for  years.     Cro.  Eliz.  26S.     For  the  remedies  which  heirs  and  executors  iiave  by  dillrefs  or  adlion 

of  debt,  -viJe  head  of  R,:nts,  and  the  llatutes    32  H.  8.  c.  37.*     S  Ann.   c.  14.     4  Oco.  2.  c.  zS. 

SI  Geo.  2.  c.  19. 

*  See  a  good  comment  on  this  ftatate  of  H.  S.     Co.  Lit.  162.  a.  b. 

Roli.  Abr.         As  regularly  the  remedies  for  recovery  of  an  annuity  or  rent- 

^^^;  charge  are  either  by  writ  of  annuity  or  diftrefs,  it  is  to  be  feen 

Hobl'sS.       which  is  the  m.oft  eligible  method,  and  what  (hall  determine  the 

Dyer,  344.    grantee's   eleclion.      If  j4.  grants  a  rent-charge  to  B.  and  his 

Co.  Lit.        heirs,  if  the  rent  be  arrear,  not  only  the  grantee,  but  his  heirs  i/i 

ififimtinny  may  diftrain  for  it ;  for  the  remedy,  being  commen- 

furate  to  the  right,  muft  be  of  equal  duration  M'ith  the  right ; 

but  if  in  this  cafe  the  rent  be  arrear,  and  the  grantee  brings  a 

Vv'rit  of  annuity,  in  order  to  charge  the  perfon  of  the  grantor,  it 

is  no  longer  to  be  confidered  as  a  rent  ilTuiiig  out  of  the  land, 

becaufe  the  writ  of  annuity  has  entirely  turned  the  charge  upon 

the  perfon  of  the  grantor,  and  under  that  denomination  it  mud 

determine  with  the  life  of  the  grantor,  becaufe  his  heirs  are  not 

chargeable. 

I  T^olI.Abr.       But  if  A.  had  granted  for  him  and  his  heirs  {a)  to  B.   and  his 

^^^-  .  heirs,  fuch  a  rent  out  of  his  lands,  in  this  cafe  the  lieirs,-being  com- 

i°<.  '^'        prehended  in  the  contract,  are  bound  to  make  good  the  grant  fo 

Foph.  87.     far  as  they  have  alTets  by  defcent  from  the  grantor. 

[(a)  An.-'.n- 

nuity  granted  by  a  body  politick,  will  charge  the  fucceflbrs,  though  not  named  in  the  grant.     Plowd. 

455-] 

Poph.  87.  If  a  rent  be  granted  in  tail,  the  grantee  cannot  alien  it  while  it 

'-'■'■  ^''**       continues  a  rent ;  becaufe  as  fuch  it  may  be  entailed  within  the 
'^'  "■  itatute 
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ftatute  de  don'is;  but  if  the  grantee  brings  his  writ  of  annuity,  it  7  Co.  4. 
is  no  longer  within  the  ftatute,  becaufe  then  it  is  become  a  charge  ^y^.?:,  .j. 
merely  perfoi-.al,  without  any  relation  to  the  land  out  of  which 
it  was  (irft  granted,  and  therefore  is  become  a  fee-fimple  con- 
ditional, as  fuch  a  gift  of  lands  had  been  before  the  ftatute  i  and 
therefore  the  annuity  not  being  within  tne  ftatute,  may  be  aliened. 

But  in  fome  refpefts  the  writ  of  annuity  is  the  better  remedy,  Annuity 
as  if  a  termor  for  years  grants  for  him  and  his  heirs  a  rent-charge  J^^^"'^  ^^' 
out  of  his   land   to   another  and  his  heirs,  in  this  cafe,  if  the  Poph.  87. 
grantee  diftrains,  and  thereby  has  thrown  the  charge  entirely  off 
the  perfon  upon  the  land,  upon  the  expiration,  of  the  term,  the 
rent  is  gone ;  becaufe   the  grantor  could   not  charge  the    land 
longer  than  his  own  intereft  in  it  continued  ;  but  if  the  grantee 
had  brought  his  writ  of  annuity,  the  charge  upon  the  perfon  had 
been  perpetual,  fo  long  as  the  heirs  of  the  grantor  had  any  alTets; 
becaufe  the  grant  was  for  him  and  his  heirs. 

The  next  thing  to  be  inquired  into  is,  what  afts  of  the  grantee  Lit.  f.  219. 
are  fufficient  to  determine  his  choice  ;  and  this  determination  muft  ^°''-  '^'"'• 
be  by  fome  folemn  adl  in  a  court  of  record,  that  it  may  appear  co.  Lit. 
to  be  the  acil:  of  the  grantee  himfelf,  and  not  of  a  ftranger,  with-  145- 
out   his  permiffion    or  authority ;  and   therefore   if  the   grantee 
diftrains  for  the  rent,  that  is  no  determination  of  his  ele6tion  ; 
neither  is  the  fuing  forth  a  writ  of  annuity  any  determination,  be- 
caufe thefe  may  be  done  by  a  ftranger,  without  tlie  grantee's  know- 
ledge or  confent ;  or  rather,  becaufe  the  defign  of  the  law  being  to 
help  men  to  the  recovery  cf  their  rights,  in  the  beft  and  moft  benf- 
ficial  method,  the  grantee  Ihall  not  be  foreclofcd  of  either  of  his 
remedies,  by  any  rafti  or  unadvifed  a61:  of  his  j  but  if  the  grantee 
counts  in  the  writ  of  annuity,  or  avows  the  taking  of  the  diftrefs, 
the  count   and  avowry  is  a  repeated  determination,  or  plain  con- 
firmation of  his  firft  choice  and  ele6lion  ;  and  this,  being  entered 
on  record,  is  taken  to  be  the  deliberate  acl  of  his  mind,  and  there- 
fore lie  ftiall  not  be  allowed  to  recede  from  what  he  has  done  in  fo 
folemn  a  manner. 

But  if  a  man  grants  a  rent-charge  in  fee,  without  faying,  for  Dyer,  544. 
him  and  his  heirs,  and  the  grantor  dies,  and  the  grantee  brings  a  ^-  ^'^'^'  5^ 
writ  of  annuity  againft  the  heir,  though  he  counts  thereon,  and 
proceeds  to  judgment,  yet  that  does  not  foreclofe  him  of  his 
diftrefs  on  the  land  out  of  which  the  rent  iflues  ;  becaufe,  fcy  the 
death  of  the  grantor,  the  grant,  as  an  annuity,  was  determined, 
and  confequently  the  grantee  had  no  election,  having  but  one  re- 
medy for  the  recovery  of  it,  which  was  by  diftrefs ;  but  the 
diftrefs  in  this  cafe  ftili  remained,  becaufe  the  grantee  loft  l;is 
eieclion  by  the  a£l  of  God,  for  which  no  man  ought  to  fu.Ter. 

So  it  is  if  tenant  pur  auter  vie  grants  a  rent-charge  for  ten  Popli.  f.fi. 
years,  and  the  ccjliiy  que  vie  dies,  in  this  cafe  the  charge  is  deter-  ^"'  ^"• 
mined  as  a  rent,  becaufe  the  eftate  for  life,  out  of  which  k  ifllied,  ivTo.%01. 
is  ended  ;  but  the  grantor  is  ftill  liable  to  a  writ  of  annuity  for  =  Co.  36. 
the  growing  annuity,  becaufe  the  grantee  had  not  by  any  a£l  of 
his  determined  his  choice,  and  therefore  the  eleillon  being  taken 

away 
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away  by  the  act  of  God,  and  not  by  any  act  of  his  own,  he  may 

purfue  the  other  remedy  by  writ  of  annuity. 
C'>.  Lit.  But  if  the  grantee  of  a  rent-charge,  before  he  has  made  his 

f^^  But^  ele£lion,  purchafes  part  of  the  land,  in  this  cafe  he  is  (a)  without 
Whether  any  remedy,  either  againft  the  land  or  againfl  the  perfon  of  the 
the  cafe  may  grantor;  the  land  is  not  liable  becaufe  the  rent  is  extinct  by  the 
ciTcum  purchafe  ;  and  it  being  in  its  original  creation  a  rent-charge, 
ftanced  as  to  though  the  law  gave  a  double  remedy  for  it,  yet  when  the  grantee 
entitle  him  has  by  his  own  act  difcharged  the  land,  and  extinguifhed  the 
equUvPK^t:  ^s"^  ^^  '^'^^'  ^^^'S  no  remedy  for  the  thing  which  he  has  wilfully 
zVer'n.  14.3,  deftroyed,  and  therefore  he  can  have  no  writ  of  annuity  againfl 
J44.    [In     the  perfon. 

the  cafe  re- 
ferred to  from  Vern.  the  grantee  was  only  a  mortgagee  of  tl;e  eftate  charged  with  the  annuity.] 

[(D)  Of  the  Provlfions   made   by  the    Legiflature 
refpediing  Life  Annuities. 

(<:)  The  T)Y  ftatute  17  G.  3.  f.  26./  I.  it  is  enacted,  "  That  a  memorial 

arorne'  Is  "  °^  every  deed  (a),  bond,   inftrument,   or  other  aflurance, 

an  afTurance  "  whereby  any  (b)  annuity  or  rent-charge  fhall,  from  and  after 

t^-ithin  the  "  the  pafling  (c)  of  this  aft,  be  granted  for  one  or  more  life  or 

muft^be  re-  "  hves,  or  for  any  term  of  years,  or  greater  eftate  determinable 

giftwed.  *'  on  one  or  more  life  or  lives,  fhall,  within  twenty  days  (i)  of  the 

Hopkins  V.  «  execution   of  fuch   deed,  ^c.   be  enrolled  in  the  high  court 

Terni  Rep.  ^'  ^^  Chancery ;  and  that  every  fuch  memorial  fliall  contain  the 

46 ^  "  day  (^')  of  the  month  and  the  year  when  the  deed,  ^c.  bears 

DiviJfon  V.  i(  date,  and  the  naine  of  all  the  parties,  and  for  whom  any  of 

BLRep"  n^  "  them  are  (f)  truftees,  and  of  all  the  v/itnelTes;  and  fhall  fet  forth 

rs,  Br.  ch.  "  the  annual  fum  or  fums  to  be  paid,  and  the  name  of  the  per- 

Rep.  59S.  t(  fon  or  perfons  for  whofe  life  or  lives  the  annuity  is  granted, 

T-iques  V.  *'  ^"^  *^^^  confideration  (g)  or  confiderations  of  granting  the  fame  ; 

"Withy,  r  *'  otherwife  every  fuch  deed  (/;),  ^c.  fhall  be  null  and  void  to 

Term  Rep.  u  all  intents  and  purpofes." 

Downes  v.  Parkhurft,  cited  in  2  H.  Bl.  13.  But  a  judgment  entered  is  not  fuch  an  afTurance,  unlefs 
perhaps  where  it  is  the  only  fecurity.  Sherfon  v.  OxiaJe,  4  Term  Rep.  824.  (b)  Wliere  feveral 
annuities  are  payable  out  of  a  grofs  fum  affigned  for  that  purpofe,  eveiy  annuity  muft  be  (tated  in  the 
memorial  j  it  is  not  fuiTiclent  to  delcribe  it  as  one  annuity  of  fuch  grofs  fum.  Hood  v.  Burlton,  4 Br. 
Ch.  Ca.  121.  An  a(ri.:;nm'-'nt  of  part  of  an  annuity  is  within  the  adl  ;  for  it  muft  always  appear  by 
the  regiftry  who  has  the  prefent  fubfifting  right,  Duke  of  Bolton  v.  VVilliams,  4  Br.  Ch.  Rep.  297. 
1  Vez.  Jan.  13S.  S.  C.  So,  where  an  annuity  was  granted  before  the  aft  pafTcd,  and  afilgricd  fubfc- 
ejuent  to  it,  arj  aftsr  iks  ajfigr.rr.ctit  made,  the  original  fecurities,  but  not  the  a/Tignment  itfclf,  ware 
enrolled,  it  was  hoiden,  that  no  proceedings  could  be  had  by  reafon  of  this  non-regiftry  of  the  aflign- 
jneiit.  Grant  v.  foiey,  C.  P.  Tr.  23  G.  3.  A  contraiSl:  to  grant  and  fecurc  an  annuity,  though 
fuch  contradl  bs  in  part  executed,  is  n,ot  within  the  aft.  Jickfon  v.  Lever,  3  Br.  Ch.  Ca.  605. 
{c)  Tl'.e  aft  being  made  to  take  effeft  "  from  and  after  the  parting  of  it,"  its  operation  commenced 
from  ij'ie  fii-Pc  day  of  tliefc/iion,  and  affefted  annuities  granted  fublequent  to  that  time,  though  before 
it  aftually  pafled.  Larlefs  v.  Holmes,  4  Term  Rep.  660.  Hal  v.  Whalley,  ibid.  662.  n.  [d)  The 
t.venty  days  are  exclufivc  of  the  day  on  which  the  deeds  are  executed.  Ex  parte  Fallon,  5  Term  Rep. 
203.  (e)  Theomiifion,  or  incorrcft  fta'crnent  of  the  date  of  the  warrant  of  attorney,  is  fatal.  Downes 
V.  Parkhurft,  cited  in  z  H.  Bi.  13.  Duke  of  Bolton  v.  Williams,  4  Br.  Ch.  210.  A  defeft  in  the 
ncmria!,  as  to  the  date  of  any  one  of  the  fecurities,  vitiates  the  whole  tranfaftion.  Duke  of  Bolton 
V.  Williams,  4  Br.  Ch.  Rep.  210.  2  Vez.  jun.  138.  S.  C.  but  f';e  ex  J>arte  Chijler,  4  Term  Rep. 
694.  and  Saunders  v.  Hardinge,  5  Term  Rep.  q.  [f)  It  is  not  neceffary  to  dtfcribc  the  truftees 
«7  romine  :  it  \i  enough  if  it  appear  on  the  face  of  the  memorial  that  they  arc  fuch.  Oliver  v.  Style, 
Excr.cijucr,  Tr.   31  C.  2«     Andcifon  v.  Coilardj  Siitings  at  yFrJJm'niflcr,  cwam  Lord  Kenyon,  atter 

Eafkr 


Eader  Term  1791.  The  names  of  all  the  perfons,  whether  agents  or  pr'ncipsls,  by  uliom  and  to 
whom  the  confideration  is  paid,  muft  be  fe:  forth.  Duke  of  Bolton  v.  Williams,  4  Br.  Ch.  Rep. 
Z97.  2  Vez.  jun.  138.  S.  C.  Every  truft  relating  to  i'»c  annuity  muft  be  rcgiitercd  :  Hc-^  v.  Burl- 
ton,  4  Br.  Ch.  Ca.  131.  a  Vez.  jun.  29.  S.  C.  But  it  Icemi  not  to  be  neceflary  to  uke  notice  of 
thofe  which  are  not  created  in  conlequerce  of  the  annuity.  Toloervy  v.  /<.llen,  5  Term  Rep.  430. 
{g)  1  he  n-.emorial  n.uft  contain  an  account  of  all  fhe  proceedings  relative  to  the  confideration,  to 
whom,  and  on  whofe  behalf  it  was  paid,  and  the  aiflual  m-jde  and  nunner  of  paying  ic.  Duke  of 
Bolton  V.  V\!iliams,  4  Br  Ch.  R  p.  207.  2,  Vez.  jun.  13S.  If  part  be  paid  in  Tiores,  a  d-fcrlption 
of  it  as  mtr.ey  is  Lad  :  anu  ihe  dates,  and  other  particulars  of  the  no  e^,  m'..(t  be  ftated.  V/right  v. 
Reed,  :;  leim  Rep.  554.  If  fart  or  the  conQ.icration  be  money  previoufly  lent,  Kirkma.n  v.  Price, 
I  H.  Bl.  Rep.  -09.  ;  or  part  ot  it  be  rctaii.cd  in  fatisfatlion  of  a  debt.  Shove  v.  Webb,  i  Term  Re,j. 
732.  i  or  to  fatisfy  the  accruing  payments  of  the  annuity,  Cox  v.  Wright,  h.  iz  G.  3.  B.R.  Hu.it 
on  ^r.nuities  ;  or  part  of  it  be  the  giving  up  of  a  former  annuity,  Wafhburn  v.  Birch,  5  I  erm  Rep. 
472.  ;  or  if  the  whole  be  a  judgment  recovered  againlt  the  grantor,  Ja^ues  v.  \Vi;hy,  i  Term  Rep. 
557;  a  memorial  dating 'he  payment  ^Mtr-fl/.j',  is  baa,  for  it  does  not  dilclofe  the  trai.fadion  truly  *. 
But  where  the  cor.fiJeratlon  Ka.'>  been  paid  fro;n  time  to  time,  ana  has  been  lei.cwed  for  the  purpole  cf 
keeping  thecrniradt  open,  the  groli  amount  may  be  trated  as  the  confideration.  Symons  v  Moilimer, 
5  'term  Rep.  139.  The  confideration  may  be  fet  f;rth  merely  by  way  of  rcciul^  Sowerby  v.  H^r/ii, 
4  Term  Rep.  404.  :  and  i-  is  futScient  to  mention  it  only  once,  though  there  are  feveral  deeds  for  fe- 
curjng  the  annuity,  in  ea;h  of  which  it  is  exprcfltd.  Hodges  v.  Money,  4 '1  erm  Rep.  5C0.  But 
where  one  of  the  in'liuments  which  conftituie  tliC  aflurance  does  not  fat  forth  the  confide;atlon,  (for 
it  is  n?r  neccliaty  that  it  fhou'd  be  infcrted  in  eve-y  tne,)  the  m.emorlal  mult  conned  the  inftiument, 
emitting  it  witli  the  ctheis,  by  to  plain  a  rerercr.ce  .hat  it  m^y  clearly  appear  to  re  ate  to  the  fame 
trar.fadion,  e.fe  fuch  inftr.:meiit  will  be  void;  and  it  muft  be  inferred  from  the  memorial  itfelf  that 
all  the  deeds  are  connedled.  S.iunders  v.  Hardinge,  5  Term  Rep.  9.  {L)  The  fecurities  being  thus 
made  abfv!u:cly  void,  a  ftrangev  may  take  advantage  of  any  irregularity  ;  and  there.f'ore,  where  -i  f.en  faciai 
ifTiid  againrt  a  perfcn  in  pifTeflion  of  goods  under  a  deed  ^Iven  {inter  al.)  in  confideration  ot  an  annuity, 
it  w-s  holden  that  the  (heriff,  having  notice  that  the  annuity  was  not  regi.ieied,  was  jufiified  in  re- 
tuining  nulla  h'.na.  Crcfsley  v.  Aikwright,  2  Term  Rep.  603.  See  too,  Saonders  v.  Hardin,:;c,  5  Tc:m 
Rep.  cj.  And  where  the  conttaft  is  avoided  merely  f  r  irregul.irity,  the  confideration-moncy  may  be 
recovered  back  frrm  ibe  grantor,  whether  fuch  c  nfidera;i-..n  be  wholly  in  money,  or  for  a  debt  arte- 
Cdii-.ty  due  for  goods  fold.  But  y.  as  to  goods  f-^id  at  the  time  cf  granting  the  annuity,  bhove  v. 
VvlLo,  I  Term  Rep.  732.  But  an  adion  for  this  pu  pofe  cannot  be  maintained  againft  a  furety,  who 
has  in  fic't  ne\er  received  any  part  of  ihe  confideracion,  though  he  join  with  tiie  principal  in  figning  a 
receipt  for  it.  P,r  Buller  J.  and  Ciofe  J.  cor.tr.  Aihhurrt  J.  Straton  v.  Raitaii,  2  Term  Rep.  366. 
Where  the  grantee  of  a  re  't-chargc  haj  aligned  fe-.-£ral  annuities  out  of  it  to  different  perfons,  and 
there  wa^  a  difpute  refpedling  the  claims  of  vhe  a-'iignees,  in  confequence  of  which  the  airears  of  the 
r-nt-chargc  were  paid  into  the  court  of  Chancery,  where  the  afiignments  WTe  holden  vcid  on  account 
of  their  bi;mg  impiopcriy  rtgifteted,  that  Court  would  not  fuffer  the  aifi^nees  to  deouft  their  con- 
fide.'ati  n-rr;oney  out  of  the  ariear-  paid  therein,  but  fa'.d  that  they  muft  lirit  apply  to  a  court  of  law 
to  cilabliih  their  refpedlive  claims.    Duke  of  Bclton  v.  William?,  4  Br.  Ch.  Rep.  2^7.  2  Vez.  jun.  1 38. 

•  It  i«  the  office  of  the  deed  to  sxprefs  the  confideration  fully  a.nd  truly  :  all  that  is  reqnired  of  the 
m'tno'lal  ii  to  f-t  forth  truly  what  is  cvnralned  in  the  deea,  with  the  ^ngle  exception,  peihaps,  cf  a  fecret 
trull.  It  feems,  from  fume  of  the  reports,  that  tht  Courts  have  not  always  attended  to  tiiis  diitindlicn. 
Duchefs  of  Cumberland  v.  Piaed,  2  H.  Bl.  Rep.  280. 

§  2.  "  Tli.tt  before  any  judgment  fhall  be  entered  of  record  ridsfrpra, 

**  upon  any  warrant  of  attorney  for  recovering  or  fecuring  the  Gra.it  v. 

*'  payment  of  any  annuity  or  rent-charge  that  hath  already  been  rnemJri.il  i.^ 

**  granted  for  one  or  more  life  or  lives,  or  for  any  term  of  years  fuch  cafe 

**  or  greater  eftate  determinable  upon  one  or  more  life  or  lives,  ninftdifcicfe 

**  and  before    any  execution  fhall  be  fued  out,    or  aftion  (o)  ationtrliy." 

**  brought  on  any  fuch  judgment  already  entered,  or  on  any  deed,  Rex  v. 

*'  bond,  isfc.  already  executed  for  the  purpofes  aforefild,  a  like  Yl^''^^'^^*^ 

*'  memorial  of  the  'deeti,  (ifr.  fhall  be  enrolled  in  the  high  court  [a)'Ajci't 

**  of  Chancery ;   and   in   cafe  the   party  fhall  negle6t  to   enrol  facia;  to  rc- 

*'  the  fame,  any  fuch  judgment,  execution,    or  proceeding  in  ^'^eajud^- 

*«  the  adion  refpedively  fliall  be  null  and  void."  tcred  up  be- 
fore the  aft  paffed,  is  an  aftion  within  tliis  claufe.     Fenner  v.  Evans,  i  Tenn  Rep.  267. 

§  3.  **  That  In  every  deed,  inftrument,   or  otlier  afi'urance,  (*)    The 
"  whereby  any  annuity   or  rent-charge    fliall,    from   and    after  ^^^^"^^-"^1*'/ 
"  the  pafiing  of  tiiis  aifV,  be  granted,  cr  attempted  to  be  granted;  money  10  a 

«  the 


third  perfon  <^  the  confideratlon  really  and  hovd  jide^  (v/liich  fhall  be  in  mo» 

*"  ^ft^  7  *•  "  "^y  °"^y  (^)>)  ^"'^  '^-^"^  ^''^^  name  or  names  of  the  perfon  or 

grantor  for  "  perfons  by  whom  and  on  whofe  behalf  the  faid  confideration 

the  redemp-  *«  or  any  part  thereof  fhall  be  advanced,  fhall  be  fully  and  truly 

former  ^  "  ^^'  forth  and  defcrlbed  in  words  at  length  ;  and  in  cafe  the 

nuity,  was  *'  fame  fliall  not  be  fully  and  truly  fet  forth  and  defcribed,  every 

hoiden  not  «  fuch  deed,  ^c.  fliall  be  null  and  void  to  all  intents  and  pur- 

Jiff  of"    "  Pof"-" 

the  tonfideratlon.  Ex  parte  Fallon,  5  Term  Rep.  283.  A  debt  for  goods  antecedently  bora  fide  fold, 
feems  to  be  a  good  part-confideration.  Shove  v.  Webb,  I  Term  Rep.  732.  ^  Whether  a  judg- 
ment recovereJ,  Jaques  v.  Withy,  I  Term  Rep.  557.  or  an  aflignment  of  a  former  annuity,  be  a 
good  confideration?  Ex  parte  Fallon,  5  Term  Rep.  233.  Duke  of  Bolton  v.  Williams,  4  Br.  Ch. 
Rep.  297.  It  is  not  neceffary  to  ftats  the  confideration  in  more  than  one  of  the  inftruments  which 
conftitute  the  affurance.     Hodges  v.  Money,  4  Term  Rep.  500. 

(a)  But  this  ^  ^.  <«  That  if  any  part  of  the  confideration  (hall  be  returned 

to  the  par-  "  ^^  ^^^  perfon  advancing  the  fame,  or  in  cafe  the  confideration 

ticuiar  pro-  **  or  any  part  of  it  is  paid  in  notes,  if  any  of  the  notes  with  the 

vifions  of  «  privity  and  confent  of  the  perfon  advancing  the  fame,  fhall  not 

Cn  a  defed  *'  ^'^  P^^^  when  due,  or  fhiiU  be  cancelled  and  deltroyed  without 

jn  the  me-  "  being  flrft  paid,  or  if  the  confideration  or  any  part  of  it  is 

niorial,  any  it  p^^^j  jj^  goods,    or  if  any  part  of  the  confideration  is  retained 

aopivtothe  "  °^  pretence  of  anfwering  the  future  payments  of  the  annuity. 

Court.  *'  or  any  other  pretence  ;  in  all  and  every  of  the  aforefaid  cafes 

Saunders  v.  n  jj-  ^^\\  ^^^  j^^^y  be  lawful  for  the  perfon  [a)  by  whom  the  an- 

S  Term  ^*  **  nuity  or  rent-charge  is  made  payable,  to  apply  to  the  Court  in 

Rep.  9.  <«  which  any  a£l:ion  {b)  is  brought  for  payment  of  the  annuity  on 

{b)  Theen-  <c  judgment  entered,  by  motion,  to  ftay  proceedings  on  the  judg- 

jud-'ment,  *'  mcnt  or  a£lion  ;  and  if  it  fhall  appear  to  the  Court  that  fuch 

orevengiv-  ««  practices  as  aforefaid,   or  any  of  them,  have  been    ufed,    it 

ia^^JfY"  "  ^^^^  ^""^   ^^y  ^^  lawful  for  the   Court  to  order  the  deed, 

toincy  to  *'  boud,  iffc,  to  be  cancelled,  and  the  judgment,  if  any  has  been 

enter  up  u  entered,  to  be  vacated." 

judgment  in 

any  court,  is  fufficient  to  give  that  court  this  fummary  jurifdiftlon.     Hayncs  v.  Hare,  i  H.  Bl.  659, 

Exp.irteCi\t^e.r,  4  Term  Rep.  694. 

§  5.  Dire£ls,  That  a  particular  roll  fhall  be  kept  by  the  clerk 
of  the  enrolments  in  Chancery,  and  that  every  memorial  fhall  be 
enrolled  in  order  of  time,  as  it  fhall  be  brought  in  ;  and  the  day, 
hour,  and  time  of  bringing  the  memorials  into  the  office  are  to 
be  fpecified  on  the  roll.     It  alfo  appoints  the  fees  of  the  clerks. 

§  6.  Direfts,  That  all  contra£ls  for  the  purchafe  of  annuities 

from  infants  (hall  be  void,  and  incapable  of  confirmation  after  the 

infants  fhall  come  of  age :  and  makes  the  procuring  or  foliciting 

an  infant  to  grant  any  life-annuity,  or  to  promife,  or  otherwife 

engage  to  ratify  it  when  he  comes  of  age  ;  an  indidtable  mifde- 

mefnor,  punifhable  with  fine  and  imprifonment :  as  does  §  7.  the 

afking,  demanding,  or  taking  by  any  folicitor  of  more  than  10  x. 

per  cent,  for  procuring  money  to  be  advanced  on  any  life-annuity. 

(c)  An  The   laft  fection  excepts  from  the  a£t   any  annuity  or  rent- 

^lat'^i's'^       charge  given  by  will  or  marriage-fettlement  -,  any  annuity  fecured 

witiiin  tlili    upon  lands  of  equal  or  greater  annual  value,  whereof  the  grantor 

was 
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Was  felzed  (c)  in  fee-fimple  or  fee-tall  In  pofleflion  at  the  time  of  ""P*'°"' 
the  grant,    or  fecured  by  the  a6lual  transfer  of  flock  in  any  of  J,e°mort-' 
the  pubHck  funds,  the  dividends  whereof  are  of  equal  or  greater  gaged  foe 
annual  value  than  the  annuity;  any  voluntary  annuity  («)  granted  "s^  whole 
without  regard  to  pecuniary  confideration ;  any  annuity  or  rent-  shra^pnel 
charge  granted  by  any  body  corporate,  or  under  any  authority  or  v.  Vernon, 
truft  created  by  ad  of  parliament ;  and  any  annuity  where  the  ^^''^^g* 
fum  to  be  paid  does  not  exceed  ten  pounds,  unlefs  there  be  more  (^^^'jCn  an- 
than  one  fuch  annuity  from  the  fame  grantor  or  grantors,  to  or  in  nuity  in 
truft  for  the  fame  perfon  or  perfons.  tTofof-^he 

grantee's  giving  up  his  bufinefs  to  the  grantor,  is  within  this  claufe  ;  for  any  annuity  granted  for  any 
otlier  than  a  pecuniary  confideration  is,  for  the  purpofes  of  the  adt,  to  be  taken  to  be  a  vsluntary  an- 
nuity.    Crefpigny  v.  Wittenoom,  4  Term  Rep.  790. 

As  to  the  extent  of  the  fummary  jurifdi6lIon  of  the  common 
law  courts  In  queftions  on  this  ad,  fee  2  Vez.  jun.  154.  4  Br. 
Ch.  Rep.  310.] 


:appeal. 


AN  appeal  Is  the  party's  private  adion,  feeking  revenge  for  [it  is  de- 
the  injury   done  him,  and  at  the  fame  time  profecuting  ^j^'^'*  ^^°"^ 
for  the  crown,  in  refped  of  the  offence  againft  the  publick.  ft^appeiicr" 

the  verb  aftive,    which  fignifies  to  call  upon,  fummon,  or  challenge  one;    and  not  the  verb  neuter, 
which  fignifies  the  fame  as  the  ordinary  fenfe  of  •'  appeal"  in  Englijh.     4  Bl.  Com.  312.] 

Though  this  be  a  legal  fult,  and  therefore  to  be  carried  on  in  a 
reafonable  way,  yet  as  none  of  the  ftatutes  of  mnendment  or 
jeofail  extend  to  it,  the  utmoft  exa£lnefs  is  required  in  the  pro- 
ceedings, efpecially  where  the  life  of  a  man  is  brought  into  dan- 
ger ;  but  as  the  nice  diflindlions  made  and  allowed  of  in  the  fe- 
veral  kinds  of  appeals,  are  accurately  treated  of  by  Mr.  Serjeant  2  Hawk. 
Hawkins,  it  may  be  fufficient  to  fet  down  here  what  feems  to  have  ^''  ^*  "i*' 
been  moft  materially  faid  by  him  relating  to  appeals,  under  the  fol- 
lowing heads. 

(A)  Of  the  different  Kinds  of  Appeals  :  And  herein, 

1.  Of  an  Appeal  of  Death. 

2.  Of  Appeals  of  Larceny. 

3.  Of  an  Appeal  of  Rape. 

4.  Of  an  Appeal  of  Mayhem. 

(B)  In  what  Courts  an  Appeal  may  be  brought. 

(C)  Who  may  bring  an  Appeal. 

(D)  Within 


(D)  Within  what  Time  an  Appeal  mufl:  be  brougliC* 

(E)  In  what  GDunty  an  Appeal  muft  be  tried. 

(F)  How  the  Appellant  is  to  appeal  and  profecute. 

(G)  The  Form  of  the  Writ,  and  for  what  Faults  it 
may  be  abated. 

(H)  The  Form  of  the  Declaration. 

(  I )  What  may  be  pleaded  in  Bar  to  an  Appeal. 

(K)  How  the  Appellant  is  to  be  puniflied  for  a  falfe 
Appeal. 


(A)  Of  the  different  Kinds  of  Appeals. 

iinft.  T3Z.  ^'HERE  were  anciently  feveral  kinds  of  appeals  which  feeni 
2  Hawk'  obfolete  at  this  day,  as  appeals  of  treafon,  which  might  be 

P.  C.  239.     fued    before   the    pariiament  and   other  courts   of  law,  as   well 

as  before  the  conftable  and  marfhal,  and  were  determinable  by 

battle. 
alnfl.  132.       But  appeals  before  the  parliament  are  taken  away  by  i  H.  4. 
(«)  Butas    crt/).   14.  and  thofe  before  other  law  courts  are  become  ia)  ob- 

to  the  juiif-    ^  -^         ^  ^    ' 

diaion  of-     loiete. 

the  conrtable  and  marflial,  in  relation  to  treafons  committed  out  of  the  realm,  it  feems  to  continue 
ftill  in  force  ;  for  in  the  feventh  year  of  Charles  the  Firlt,  an  appeal  of  trcafon  fuppofed  to  be  com- 
Kiitted  beyond  fea,  \va?  aiflually  commenced  before  the  conftaole  and  mar/hal,  who,  for  want  of  fuf- 
ficient  proof  to  clear  the  truth,  awarded  that  a  duel  fhould  be  fought  between  the  parties,  for  the  final 
determination  cf  tiie  matter.  Rufhvvorth's  Colleft.  Part  a.  vol.  j.  foi.  112.  between  Donald  Lord 
Rea  and  David  Ramfay,  Efq. 

4  Inft.  iSz.        Appeals  de pace,  de  plagis,  and  de  impr'ifonamento,  are  out  of  ufe, 
"■    "^*        and  have  been  turned  to  actions  of  trefpafs  for  many  hundred  of 
(i)  Co.  Lk.  years  pafl; ;  alfo  the  whole  learning  of  appeals  of  {b)  Arfon  feems 
288.  a.         obfolete  at  this  day. 

The  kinds  of  appeals  therefore  that  feem  to  require  any  con- 
fideration  at  this  day,  are  thofe  of  (i-.ith,  larceny,  and  rape, 
which  are  capital  appeals,  and  that  of  mayhem,  which  is  con* 
fidered  as  a  trefpafs  :  and  therefore, 

I.     Of  an  Appeal  of  Death. 

An  appeal  of  death,  which  is  now  chiefly  in  ufe,  is  a  vindictive 
aftion  which  the  law  gives  a  wife  again  ft  her  hiifoand's  murderer, 
and  to  the  heir  at  lav/  againft  one  who  kills  his  anceftor,  which 
being  the  fuit  of  the  fubje6l  the  king  cannot  pardon ;  but  as  the 
feveral  matters  fct  forth  in  the  following  part  of  this  head  more 
particularly  relate  to  this  kind  of  appeal,  it  feems  needlefs  to  infcrt 
them  here. 

2.     Of 


Appeal*  xgi 

2.  Of  Appeals  of  Larceny. 

An  appeal  of  larceny  is  an  aftion  which  a  perfon  robbed  of  H.  P.  C. 
goods  may  bring  againft  the  felon,  in  which  there  ihall  be  (a)  a   ^^^^^^  ^^^ 
reflitution  of  the  goods,  and  the  offender  to  fufFer  fuch  punilh-  (^)  where 
ment  as  if  he  were  convi<5led  at  the  fuit  of  the  king.  freih  fuit  is 

required  in 
order  to  entitle  the  party  to  a  reftitution,  -vide  z  Hawk.  P.  C.  24S. 

In  every  appeal  of  larceny  it  is  neceflary  to  fet  forth  whofe  the  2  Hawk. 
goods  were  that  were  ftolen,  and  (3)  what  the  price  of  them  was,  f/\^^^5^/ 
and  that  the  words  fe/onice  cepit  be  made  ufe  of.  Hawk.  pre. 

258.  This  does  not  feem  neceflary  for  any  other  purpol'e,  than  to  fliew  that  the  crime  amounts  to 
grand  larceny,  and  to  afcertain  the  goods,  in  order  thereby  the  better  to  entitle  the  appellant  to  a  refti- 
tution. 

They  who  are  robbed  of  goods  in  which  they  have  a  fpecial  iHasvk. 

property,  as  churchwardens,  carriers,  ^c.  may  maintain  an  appeal  f.'vS^^.f;^* 

of  larceny,  and  (f)  may  either  bring  it  generally  for  their  own  -q.  p^'  'l^ 
goods,  or  fpecially  for  the  goods  of  J.  S.  i3'c.  in  their  cuftody. 

3.  Of  an  Appeal  of  Rape. 

By  the  common  law,  any  virgin,  wife,  or  widow,  might  bring  2inft.  iSo. 
an  appeal  of  rape  againft  any  one  who  had  raviftied  her,  though  ^°-  ^■'■ 
{he  were  his  nief ;  but  a  lawful  wife  could  never  bring  fuch  appeal 
without  her  hufband  •,  and  by  the  common  law  the  raviflier  was 
to  fufFer  death. 

But  by  the  ftatcte  of  Wejim.  i.  cap.  13.  the  offence  of  com-  2  Hawk, 
mitting  a  rape  was  reduced  to  a  trefpafs,  and  punifhable  in  the 
fame  manner  with  other  trefpafles,  till  the  making  of  the  flatute 
of  JVe/Im.  2.  cap.  34.  by  which  it  is  enabled.  That  ivhoever  ra- 
vijhes  any  ivofttany  luherejhe  did  not  confent  before  or  after ^Jrjall  have 
judgment  of  life  and  member  ;  and  though  fije  do  confent  after,  he  fball 
havf  judgment  if  attairtted  at  the  kings  fuit ;  but  it  is  obfervable, 
that  this  ftatute  does  not  reftore  tlie  old  common  law  in  relation 
to  fuch  appeals,  as  it  would  have  done  if  it  had  only  repealed  the 
faid  ftatute  of  WeJlm.  i .  but  makes  a  new  law  concerning  them ; 
whence  it  follows,  that  all  appeals  of  rape,  which  are  impliedly 
given  by  this  ftatute,  muft  conclude  contra  formamflatuti, 

4.     Of  an  Appeal  of  Mayhem. 

An  appeal  of  mayhem  lies  for  any  hurt  done  to  a  man's  perfon,  Hob.  1 34. 
whereby  he  is  rendered  lefs  able  in  fighting  to  annoy  others  or  ^J*^'"'^'-'^j- 
defend  himfelf. 

In  this   aQion  the   words  felonice   r.iayhcmaijit  are  neceffary,  y-<}c^ 
though  the  defendant  is  not  lubjetl  to  the  lofs  of  member.  p?c. '2-^. 


123. 


p.  c.  2. 


igi  Hppedl 


(B)  In  what  Courts  an  Appeal  may  be  brought. 

A  PPKALS  are  commenced  either  by  writ,  which  is  an  orlgl- 
•'^  nal  out  of  Chancery,  returnable  in  the  King's  Bench  only,  or 
by  bill. 

Cro.  EI.  Appeals  by  bill  may  be  fued  in  the  King's  Bench  againft  any 

^°\'p.  .        pcrfon   m  adual  cultody,    or  by  {a)  having  bail   filed  for   him 


»  Hawk. 
F.  C.  232 


(/j)   But  not 

againft  one 


there. 


who  is  mainprifcH  dr  die  in  diem,  Cro.  Eliz.  604..  a  Hawk.  P.  C.  2  72.  and  note.  That  if  the  ap- 
pellee be  arraigned  and  tried  the  fame  term,  there  is  no  neceflity  to  file  a  bill  agninlt  him.  Jones,  425. 
Cro.  Car.  532.  Roll.  Abr.  536.  But  i-ide  Skin.  634.  pi.  3.  where,  notwithrtanding  the  Court 
ordered  a  roll  to  be  made,  and  a  copy  of  it  to  be  delivered  to  the  appellee,  and  gave  him  a  day  to  plead. 


•z  Hawk.  If  a  man  be  brought  into  court  cither  by  a  void  writ  of  appeal, 

Skin".  63I!    °'-  ^)'  ^  voidable  one,  which  is  afterwards  abated,  he  may  be  ar- 
V'dc  Cro.'     raigned  by  bill  in  ciifloclid  vmrcjchalli. 

El.  605.  695. 

Vide  z  A  bjii  of  appeal  lies  before  juftices  of  cye^  and  before  juftices 

p'q  '  fpecially  affigned,  and  before  juftices  of  gaol-delivery,    and  for 

and  the  au-  the  fame  reafon,  as  feme  fay,  before  juftices  of  affize  ;  wlio  by 

thunties  tj^g   purport  of  feveral  ftatutes   are   authorized  to   deliver  eaols 

fo.  anneals'  without  any  fpecial  commilTion  againft  any  prifoner  in  the  gaol, 

before  the  wliich  they  are  to  deliver,  or  as  it  is  generally  holden,  againft  a 

Cienftand  perfon  whom  they  have  bailed. 

coroner,  and    ^  ^ 

appeals  of  felonies  done  out  of  the  realm,  before  the  conftable  and  marfhal,  -vidi  2  Hawk.  P.  C.   157. 

And  that  they  cannot  be  fued  before  juftices  of  the  peace.     Idem. 

2  Hawk.  If  feme  of  the  accomplices  only  be  In  prifon,  a  bill  of  appeal 

1\C.  233.    ijgg  againft  all,  wliich,  after  the  trial  of  thofe  in  the  prifon,  fhall 
be  removed  into  the  Kin^s  Bench^  where  the  reft  iliall  be  pro- 


ceeded againft. 


(C)  Who  may  bring  an  Appeal. 


Moor,  461. 
H    F.  C. 


A  N  {}})  infant  may  bring  an  appeal,  but  he  muft  profecute  it 
■^^  by  guardian,  and  (hall  be  nonfuited  upon  fuch  guardian's 
iiMod2i(^.  "oi'^'^^ppearance  at  a  day  whereon  he  is  demandable  ;  but  if  the 
2Ld.Raym.  infant  comcs  into  court,  and  fays,  that  he  will  relinquilh  the  fuit, 
J2"^-'  and  the  guardian  infifts  to  continue  it,  the  Court  rnay  difcharge 

Holt,  ^S5.       ^  '  y      rr  r\  ° 

(b)  k'.tola    ^'"^^  and  aflign  another. 

appeal  iic-b  againft  an  infmt.     H.  P.  C.   185.     2  Hawk.  247. 

H.  P.  C.  But  an  idiot,  or  perfon  born  deaf  and  dumb,  or  one  attainted 

'^^"    ,         of  treafon  or  felony,  or  outlav/ed  in  a  pcrfonal  action,  fo  long  as 

2  Hawk.  J*  .r  »  t> 

P.O.  240.    luch  attamder  or  outlawry  contniues  in  force,  cannot  brmg  any 

appeal  wliatfoever. 
Vide  title  -^^^  i'-')  ^^^'^  ^"'7  (^nlcfs  (he  had  a  fhare  in  the  guilt,  in  which 

Faronand     cnfe  it  ftiall  bc  brought  by  the  heir)  can  bring  an  appeal  of  the 
^'"■''  ,<5      death  of  her  huft^and,  but  (lie  muft  have  been  his  lawful  wife  } 
u)  'i:'hiiln  which  is  to  bc  tried  by  the  bifliop's  certificate, 
appeal  may  Le  brought  againft  a  ferae  covert,  -vide  2  Hawk.  P.  C.  247. 

Alfo 
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Alfo  a  woman  divorced  from  her  hufband,  though  by  a  void-  2  Hawk. 

able  fentence,  (a)  cannot  maintain  an  appcah  ^■^-  i42-_ 

'    ^   '  ^^  [a)  For  tnis 

at  lead  is  implied  in  the  old  rule,  that  a  woman  (hall  have  an  appeal  de  morte  mar'it'i  Inicr  brachla  Cuiz 
inttrftai,  &  non  allur.     2  Hawk.  P.  C.  242.    Vide  2  Inft.  68. 

But  a  wife  who  elopes  from  her  hufband,  and  the  wife  of  one  2  Hawk, 
attainted   of  high  treafon,    may   have   an   appeal  of  liis  death  j  "•  C-  24J' 
though  fuch  a  wife  caimot  have  dower,  for  the  flatutes,  which 
take  away  dower  in  thofe  cafes,  fay  nothing  as  to  her  right  of 
bringing  an  appeah 

If  the  wife  take  another  hufband  either  before  or  pending  the  2  Hawk, 
appeal,  {he  puts  an  end  to  it  for  ever ;    and  if  flie  marry  after  ^-  *-•  ^43* 
judgment  [b)  fhe  cannot  pray  execution.  whether' the 

Court  may  not  award  execution  againft  him  either  ex  officio,  or  at  leaft  at  the  demand  of  the  king,  i*. 
a  Hawk.  P.  C.  243. 

For  the  death  of  an  anceftor  who  leaves  no  wife,  the  heir  onlv  vje  head 
can  bring  an  appeal,  and  fuch  heir  muft  himfelf  be  [c)  innocent  °'  Dejcer.t, 
of  the  fa£l,  he  mufl  be  heir  [d)  general  according  to  the  courfe  [.^^if"^'*^ 
of  the  common  law,  and  alfo  heir  {e)  male,  and  in  his  coUnt  ihareinthe 
muft  fet  forth  how  he  is  heir  to  the  deccafed.  gui't,  the 

next  heir 
ihall  have  an  appeal  againft  him.  H.  P.  C.  1S2.  2  Hawk.  P.  C.  243.  {d)  Therefore  the  fathet- 
cannot  bring  an  appeal  for  the  death  of  his  fon,  nor  the  youngeft  fjn  in  B-.tough-Etigi'iffj  foT  the  death 
of  his  father  ;  and  if  the  dcceafed  have  two  fins  at  the  time  of  his  dcccafe,  the  elJeil  afainted  of  trea- 
fon, neither  of  them  can  bring  the  appeal,  Co.  Lit.  S.  Leon.  326.  Dyer,  50,  (e)  This  depends 
upon  magna  charta,  which  ordains,  that  none  fliall  be  imprifoncd  on  the  appeal  of  3  woman  for  the 
death  of  any  but  her  hufband  ;  and  therefoie  if  /he  brings  fuch  appeal,  the  Court  ex  'ffic'.o  will  abate 
the  writ  j  but  no  other  appeals  by  women  aie  excepted,  befides  the  appeal  for  the  death  of  an  anceftor. 
2  Hawk.  P.  C.  243.  4. 

If  an  heir  die,  pending  an  appeal  commenced  by  lilm^  it  feems  V]dc  2 
agreed  that  no  other  heir  can  proceed  in  fuch  appeal,   or  com-  Hawk. 
mence  a  new  one  ;  and  it  feems  the  ftronger  opinion,  that  if  the  \^^^'^%^ 
right  of  bringing  an  appeal  be  once  vefted  in  an  heir,  who  dies  434.  557, 
without  bringing  any,  the  right  of  appeal  is  gone  for  ever  ;  and 
if  an   heir   die   after  judgment  given   againft   the   appellant,    it 
is  cjueftionable  whether  his  heir  can  fue  execution. 

(D)  Within  what  Time  an  Appeal  mufl  be  brought. 

T>  Y  the  ftatute  of  Gloucejlevy  cap.  9.  (wliich  has  been  conftrued  2  Tnrt.  320. 
•'-'  to  extend  only  to  appeals  of  death,)  en  appeal Jhall  not  be  abated  '^  ^J^'^'  5'' 
/or  default  of  frejh  fuit^  if  the  part-^  fue  ivithin  the  year  atid  day  after  aViawk.' 
the  deed  done,  the  computation  v^hereof,  as  the  law  is  now  fettled,  P- c.  241. 
fliall  be  made  not  from  the  day  when  the  wound  was  given,  but  ?  j'^l^*  ^^' 
from  the  day  when  the  party  died ',  alfo  the  year  and  day  {hall  be  2:,  22. 
computed  from  the  beginning  of  the  day,  and  not  from  the  pre-  »=  Mod.  70, 
cife  time  when  the  death  happened,  becaufe  regularly  no  fraction  ^'*  ^' 
(hall  be  made  of  a  day. 

An  appeal  of  rape  may  be  brought  in  any  reafonable  time,  the  2  Hawk, 
judgment  v/hereof  lies  in  the  [f)  difcretiou  of  the  Court ;  for,  as  ^'f^'J''  f 
has  been  faid,  the  above  ftatute  of  Glouiejier^  cap,  9.  extends  only  appeal  o^- 
to  appeals  of  death,  Lrccnj.     2  Hawk.  p.  c.  »47. 
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(E)  In  what  County  an  Appeal  mitfl  bb  tried, 

Djer,  38.        A  LL  appeals  are  local  aftions,  and  regul  irly  to  be  tried  In  tlie 

•*^    county  wherein  the  offence  was  committed, 
a  Hawk.  But  it  is  faid,  that  if  a  perfon  had   died  in  one  county  of  a 

P.  C.  242.  •v^'ound  given  in  another,  the  appeal  might  be  brought  in  cither  of 
them,  and  the  trial  he  at  the  bar  by  a  jury  returned  from  the 
boily  of  each  of  thofe  counties;  but  unce  the  2  (if  3  -S.  6.  cnp.  2. 
•which  ena6ls,  That  the  party  may  fue  cm  appeal  in  the  ccunty  ivhere 
the  perfon  felonionfy  Jiricken,  &c.  fhall  cliey  &c.  it  feems  the  trial 
can  be  from  fuch  county  only. 
Dyer,  •;9.  So  an  appeal  of  larceny  is  a  local  a£\lon  •,  yet  if  one  rob  me  of 

'^  H°'  t'  goods  in  the  county  of  A.  and  carry  them  into  the  county  of  B., 
V.  C.  247.  I  "^'-y  (^)  either  bring  an  appeal  of  robbery  in  the  county  of  A.^ 
{a)  But  if    cr  an  appeal  of  larceny  in  the  county  of  B. 

one  take  mc 

ium  che  county  cf  A.  into  that  of  B.,  and  there  rob  me,  he  fiihll  be  appealed  of  robbery  in  the  county  of 
B.  or.lv,  tor  he  was  only  a  trefpafTer  in  A-  2  Hawk.  P.  C.  2  ",7.  So  in  r:ipe,  if  a  man  takes  a  wcmari 
by  force  in  ore  county,  and  carries  her  into  another,  and  there  ravilhcs  htXj  the  appeal  fhaii  be  brought 
in  the  latter  only.     2  Hawk.   V.  C.  256. 

(F)  How  the  x^ppellant  is  to  appeal  and  profecute. 

-Tnfl.  313.  A  T  common  law  neither  plaintiff  nor  defendant  in  any  appeal 

2  Hawk.^^  -*^  whatever,  could  make  an  attorney,  {lA  except  in  fome  fpecial 

(Z.')As  where  cafes  \  but  now  by  the  3  H.  7.  cap.  i.  it  is  enadted,  Thai  the  ap- 

a  defendant  pellunt  in  any  appeals  of  (t-)  murder.^  or  death  of  a  many   ivhere  battle 

^[^-^  aft ^r  h^  ^'^^  ccirfe  of  the  coninion  laiv  lies  not-)  nw.'^  make  an  attorney^  and 

his  convic-  appear  in  the  fame.,  in  thefaid  appeals,  after  they  be  commenced^  to  the 

tion,  and  f,td  of  the  fuit  and  execution  of  the  fame. 

the  plaintiff  J  J  -J 

replied  bigamy  ;  in  which  cafe  he  was  allowed  to  make  his  attorney,  in  order  to  procure  the  bifhop's 
certificate.  2  Hawk.  P.  C  257.  Alfo  after  a  defendant  is  acquitted,  he  may  appear  by  attorney,  in 
order  to  recover  damages  from  the  abettors.  S  E.  4.  3.  pi.  5.  (u)  Can.not  appear  by  attorney  in  an 
appeal  of  mayhem.     Carth.  395. 

Skin.  48.  But  it  feems  that  the  appellant  caimot  make  an  attorney  till  he 

V  c'  '°*  ^''^  once  appeared  in  proper  perfon  •,  and  tiiat  if  the  plaintiff  or 
Carth.  394.  defendant  appear  or  plead  by  attorney  where  they  ought  net,  and 
Salk.  61.      the  Court  receive  the  plea,  and  adjourn  the  caufe,  it  feems  that 

the  appeal  is  difcontinued,  becaufe  fuch  appearance  was  merely 

void  in  law. 
Noy,  %%.  The  appellant  may  be  nonfuited  for  not  appearing  when  de- 

Latch.  173.  jYianded,  at  any  day  of  continuance,  except  a  vei*di6t  hath  been 

JMoor,  407.  .  \  ^  . 

Cro.Ei.465.  given  againfh  him  ;  in  which  cafe  by  tliC  2  H.  4.  cap.  7.  he  cannot 

be  nonfuited. 
Roll.  Abr.         Where  an  appeal  is  commenced  in  the  Court  below,  and  re- 
■"^p"  „  moved  into  the  King's  Bench,  the  appellee  is  to  be  arraigned  de 

fiovo  on  the  fame  bill  of  appeal,  and  it  is  not  neceffary  to  exhibit 
a  new  bill  againft  him  in  cujhdid  marefchdli ;  and  if  the  appelhmt 
sk'n.  670.     will  not  appear  to  profecute  his  appeal,  the  appellee  may  fue  out 
»''•  9-  "     a  frirs 
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t/ci'-efdcids  veciring  the  whole  matter,  warning  him  to  appeaf  at  Carth.  394, 
a  certain  day ;  and  if  he  make  default  on  that  day.  the  Court  va  395- 
demand  will  nonfuit  him  j  but  the  appellant  may  appear  gratis, 
and  profecute  without  zxiyfcire  facias, 

(G)  The  Form  of  the  Writ,  and  for  what  Faults  it 
may  be  abated. 

'"pHE  writ  in  an  appeal  is  an  original  ifTuing  out  of  Chancery,  Abr.  Eq; 
•^  returnable  into  tlie  King's  Bench  only ;  before  the  return  '^^^• 
thereof  the  Court  of  Chancery  only  can  fuperfede  or  fet  it  afide, 
whore  it  appears  to  have  ilTued  errctiice  or  improvicie,  by  fome 
error  extrinlick  to  the  writ  itfelf ;  but  for  any  error  or  defeft  on 
ihe  face  of  it,  it  may  be  quafhed  after  it  is  returned  into  the 
King's  Bench. 

The  Court  (.7)  ex  officio  will  quafh  the  writ  for  faults  appearing  i  Hawk, 
pn  the  face  of  the  writ ;  as  where  the  fcnfe  is  defective  for  want  ^•^-  2^6S. 
jof  a  material  word,  or  where  it  wants  thofe  words  of  art  which  appeiUnt'is 
^^e  law  has  appropriated  for  the  defcripticn  cf  the  offence.  tint  co  de- 

nrasnd  cvcTof 
the  writ,  ?nd  this  he  muft  do  in  open  court.  2  HaVvk.  P.  C.  267.  Bigby  v.  Kennedies,  c  Buir. 
2643.     2BI.  Rep.  710.  S.  C. 

So  if  in  a  writ  of  appeal  brought  by  hufband  and  wife,  the  2  Hawk, 

.conclufion  is  in  the  name  of  the  wife  only  ;  or  if  the  writ  omits  ^'  ^* 
either    the  name  of   baptilm,    cr  furname    of  the   appellant  or 
appellee  being  under  the  degree  of  nobility,  it  fhall  be  abated. 

Alfo  the  Court  will  abate  the  writ  W^hen  the  declaration  varies  y^^.  Hawk, 

from  the  writ  in  fome  material  point,  either  as  to  the  reign  of  the  P-  c.  26S. 

khifi,  or  as  to  the  county  wherein  the  fact  is  laid,  l3fc.  *"=*,  '^^'^'■= 

in  the  declaration  are  no:  fatal,  if  the  writ  on  the  iiie  be  rijjh:,  8  Co.  iSi.  and  title  Amctiument  a-d 

On  the  e:iception  of  the  party  the  Court  will  abate  tlie  writ ;  Saik.  63. 

as  if  he  fliews  that  there  are  not  1 5  days  between  the  t^jie  and  re-  P''  ''^   ^^^ 

turn  of  the  writ ;  but  this  he  mult  do  before  he  has  pleaded  in  e-i.    !™* 

chief,  without  taking  advantage  of  it.  J^od.  4.161' 

445.  431. 

If  the  writ  or  declaration  miftake  either  the  name  of  br-ptifm,  Vent.  7. 

or  furname  or  addition  of  the  appellant  or  appellee,  the  appellee  Forchis^/iV« 

before  imparlance  may  plead  it  in  abatement.  "  ''rn'r^ndAd- 

dition;  and  2  Hnwk.  P.  C.  1S4  to  193. 

But  the  cmifTion  or  infufticiency  of  an  addition  is  uilved  by  the  i  Hawk, 
appellee's  coming  in  and  pleading,  without  taking  any  advantage  ^'  ^'  *75» 
oi  fuch  defe£l,  but  not  by  his  bare  appearance. 

The  defendant  may  at  the  fame  time  plead  as  many  pleas  in  *  Ha-,vk. 
abatement  as  he  pleafes,  together  with  matter  iri  bar,  and  the  ge-  \l^'y''J^* 
neral  ifluc,  if  he  can  do  it  without  repugnancy  ;  and  if  he  be  [b)  canh.  56. 
fuffered  to  plead  any  fuch  plea  without  pleadiag  with  ic  the  gene-  That  he 
ral  iflue,  the  finding  it  againll:  him  doth  not  conciude  him  from  -"^^^P'"^ 

,,.,  v._°^  the  general 

pleading  the  general  ilTae  afterwards.  iilue  at  tne 

fame  time  tha*  he  pleads  ia  abatement. 

O  a 
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(H)  The  Form  of  the  Declaration. 

»  Hawk.       'yllE  declaration  mufl:  fet  forth  the  ofFence  with  the  utmofl  cer- 

^'j'hlil'ot'  tainty,  and  likewife  defcribe  it  by  fuch  words  of  art  as  the 

Indiiimenti.    Jaw  has  appropriated  to  the  purpofe  ;    therefore   if  the  words 

fdcnlce  in  any  appeal,  murdrav'it  in  an  appeal  of  murder,  rapuit 

in  an  appeal  of  rape,  cepit  in  an  appeal  of  larceny,  mnyhemiavit 

in  an  appeal  of  mayhem,  be  omitted,  they  cannot  be  fupplied  by 

any  circumlocution. 

2  Hawk.  The  declaration  muft  fet  forth  in  what  part  of  the  body  the 
f;S."  V''^'    wound  was  given;  and  therefore  if  it  only  fays,  that  the  wound 

Muft  /hew  .  P  '  ....  1      ^    -^    •  ^    •  I.   u 

the  length  was  given  ctfca  peElus^  It  IS  vicious  •,  but  it  is  certain  enough  by 
and  breaath  fhewing  that  the  wound  was  given  in  the  left  part  of  the  belly, 
*>*' '''"  .,     or  of  the  fide,  or  in  the  left  leg,  ^c. 

wound,  If  '  O' 

pradlicabie.     2  Hawk.  P.  C.  260. 

(a)  The  year       «  By  the  flatute  of  Gloucejler^  cap.  9.  If  an  appeal  declare  the 

intiv'ex'-'         "    ^^^^»    ^^  ('')  y^^^'    ^^  (^)    ^^7'    ^^  (^)  ^°^^>    ^^  ^^"^^  °^  ^^ 

prefiid  by  "  king,  and  the  id)  town  where  the  deed  was  done,  and  with 
ihewing  the    if  vvhat  ie)  wcapon,  it  fhall  (land  in  effe6l." 

7carof  the 

king  without  adding  that  of  the  Lord,  or  faying  that  it  was  in  fuch  a  year  of  the  reign  of  the  king. 

3  Iiiit.  318.  2  Hawk.  P.  C.  264.  (i)  Muft  not  only  fliew  the  day  of  the  hurt,  but  alfo  the  day  of 
the  death  ;  and  if  don«  in  the  night-time,  proper  to  allege  noEic  qujdcm  diei ;  but  a  miftake  of  the  day 
is  not  material  on  evidence,  2  Hawk.  F.  C.  264.  {c)  Circa  horam  pi 'mam  (afficient.  z  Hawk.  P.C. 
S62.  Carth.  333.  S.  P.  But  a  miftoke  of  the  hour  on  evidence  is  not  material,  (d)  If  a  place  be 
generally  alleged,  the  law  will  intend  it  a  vili,  unlefs  it  be  mentioned  with  Ibnr.e  addition  which  fliews 
the  contrary.  2  Hawk.  P.C.  265.  Skin.  554.  Carth.  333.  But  upon  evidence  the  place  is  not 
material,  fo  as  the  fad  be  proved  any  where  within  the  county.  2  Kawk.  P.C.  265.  (,;)  If  it 
were  by  other  means,  as  by  poifoning,  drowning,  fufFocating,  burning,  or  the  like,  the  cFrcumftances 
muft  be  fpecially  fet  forth  ;  but  if  the  count  be  for  killing  with  one  weapon,  and  the  evidence  of 
killing  with  another,  the  variance  is  not  material,  if  the  means  made  ufe  of  may  any  way  come  under 
the  notion  of  a  weapon.     2  Hawk.  P.  C.  261.     3  Mod.  158. 

( I )  What  may  be  pleaded  in  Bar  to  an  Appeal. 

2  Hawk.  iF  the  appellant  wants  any  of  thofe  requifites  required  by  law  in 
P.C.  279.     1   a  perfon  who  brings  an  appeal,  it  will  be  a  good  pleaj  as  that 

a  woman  was  never  lawfully  married,  that  y^.  B.  is  heir  at  law, 

and  not  the  appellant,  Is'c. 
Carth.  17.         Auterfo'its  conviB  of  manflaughter  is  a  good  plea  to  an  appeal  of 
Where  the     j^yrdcr  for  the  fame  killing. 

appel  ee  ° 

pleaded  that  he  was  before  indided  of  murder,  and  convided  of  manflaughter,  and  prayed  his  clergy, 
which  the  Court  would  not  allow  hjm.  VM  3  Mod.  101.  Carth.  16.  19.  Saik.  61.  Skin.  670. 
pi.  9. 

Saik.  64.  A  retraxit  of  one  appeal  is  a  good  bar  of  another  for  the  fame 

P^-  5-  .  thing,  and  fo  alfo  is  a  noufuit ;  and  according  to  fome  opinions, 
^  ro.     .2.      ^^  j^  ^  difcontinuance  after  appearance,  but  not  before. 

Sid.  32.  Bulft.  141.  Cro.  Jat.  2S3.  Yeiv.  204.  [The  cafe  referred  to  in  Bulftr.  Cro.  Ja.  and 
Yelv.  is  that  of  Bradley  v.  Banks,  and  there  the  whole  Court  were  clearly  of  opinion,  that  a  difcon- 
tinuance before  appearance  was  peremptory.] 

4  H.vvk.  A  releafe  of  all  manner  of  actions,  or  of  all  a£lions  criminal, 
j».  c.  282.    Qjj.  qI  ^\\  anions  concerning  pleas  of  the  crown,  or  of  all  appeals, 

5  «r 
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or  of  all  demands,  is  a  good  bar  of  any  appeal ;  but  a  releafe  of 
all  perfonal  adlions  does  not  bar  an  appeal  of  felony,  being  an 
adlion  of  an  higher  nature. 

If  the  appellee  pleads  a  fpecial  plea,  which  does  not  amount  to  2  Hawk. 
a  confeflion  of  the  fadl,  it  feems  he  muft  at  the  fame  time  plead  !!*  S"  ^^^* 
over  to  the  felony,  except  in  fpecial  cafes ;  as  where,  fuch  plea  '  ^  * 

would  be  prejudicial  to  him,  or  where  fuch  plea  declines  the  ju- 
rifdiction  of  the  Court. 


(K)  How  the  Appellant  Is  to  be  punifhed  for  a  falfe 

Appeal. 

"D  Y  the  common  law  a  defendant  may  recover  damages  for  a  Co.  Lit. 
■^  falfe  and  malicious  appeal  againfl:  the  appellant  and  his  abet-  ^^3' 
tors,  by  a  writ  of  confpiracy  or  aftion  on  the  cafe. 

And  by  We/ltn.  2.  cap.  12.  it  is  enabled  as  followeth,  "  For  as  U)  Theap- 
*'  much  as  many  through  {a)  malice,  intending  to  grieve  others,  P^^'  "''"'^ 
**  do  procure  falfe  appeals  to  be  made  of  {b)  homicides  and  other  have^bcen 
*'  felonies,  by  appellors  having  nothing  to  fatisfy  the  king  for  brou-*;c 
"  their  falfe  appeal,    nor  to  the  parties  appealed  for  their  da-  fnaiic^ouly; 
•*  mages  •,  it  is  ordained,  that  when  any  being  appealed  of  felony  ;„  an  ao^peal 
"  furmifed  upon  him,  doth  {c)  acquit  himfelf  in  the  king's  court  of  murder, 
**  in  due  manner,  eitlier  at  the  fuit  of  the  appellor  or  of  our  thedccnd- 
"  lord  the  king,  the  juftices  before  whom  the  appeal  fliall  be  gu-jty  ^f 
**  heard,  fhall  punifh  the  appellor  by  a  year's  imprifonment ;  and  roanflaugtec 
"  the   appellor  fhall  neverthelefs  reftore   to  the  {d)  parties  ap-  r/^'T'^'''* 
**  pealed  their  damages,  according  to  the  [e)  difcrction  of   the  cndo,n(-nhex 
*'  juftices,  having  refpect   to  the   imprifonment  or  arreftment,  the  appellor 
**  that  the  party  appealed  hath  fuftained  by  reafon  of  fuch  ap-  ""'' '"' 

1  1  1       •     r  1  11  •  I  1         1       •  •      abettorscan 

*•  peals,  and  to  the  infamy  that  they  have  incurred  by  the  nnpri-  be  pm-irhc*. 
**  fonment,  or  othervi'ife  ;  and  fliall  neverthelefs  make  a  grievous  *  Hawk. 
*'  fine  unto  the  king  j  and  (/)  if  peradventure  fuch  appellor  be  j* A*"J  '^5* 
*'  not  able  to  rccompenfe  the  damages,  it  fhall  be  inquired  by  conftruair.n 
**  whofe  abetment  by  malice  the  appeal  was  commenced,  if  the  of  the  words 
"  party  appealed  defire  if,  and  if  it  be  found  by  the  fame  inqueffc,  ^*J'J,^7r 
"  that  any  man  is  an  abettor  through  malice,  he  fliall  be  diflrained  fchi.ks,  it 
**  by  a  judicial  v/rit,  at  the  fuit  of  the  parry  appealed,  to  come  '^'\^  '^^^ 
"  before  the  juftices ;  and  if  he  be  lawfully  convict  of  fuch  ma-  thly'cxtend 
"  licious  abetment,  he  fliall  be  punifhed  by  imprifonment  and  to  c-tcnces 
"  reflitution  of  damaees,  as  before  is  faid  of  the  appellor."  ^"^^  ^'^'""^ 

°  by  fubfe- 

quent  ftarutes.  2  Inft.  •584.  (f)  But  neither  an  acquitt.1l  by  an  abatement  of  the-  appeal  by  a  bare 
uon-fuit  on  a  plea,  which  /hews  that  he  is  not  entitled  to  the  appial,  nor  a  judgment  on  a  demuner, 
nor  an  acquittal  on  an  infufficient  original,  nor  any  other  difchargf;  of  the  appciite,  whish  does  not 
finally  bar  all  other  profecutions  againft  him,  either  at  the  fuit  of  the  party  or  of  the  king,  for 
the  fame  felony,  entitle  him  to  his  damages.  2  Hawk.  P.  C.  2S7.  {d)  If  there  arc  fsveial  ap- 
pellees, damages  fhall  be  aflefTed  according  to  the  different  circumflances  of  their  fevei^jl  cafes.  Dyer, 
120.  pi.  10.  2  Inft.  386.  (f)  Therefore  if  the  jury  give  too  fmall  damages,  th^  juftices  miy  en- 
creafe  them,  and  in  like  manner  abridge  them  when  they  appear  to  be  exorbitant.  2Ha.*k.  P.  C.  2S!). 
(y)  The  abettors  are  only  liable  in  cafe  the  appellors  be  infufficient;  but  if  the  appellor  be  found 
fufficient  to  render  only  put  of  the  damages,  the  judgment  againft  the  abettor  j  fiiali  be  for  the  whole. 
2  KaMk.  290.  I. 

O  3.  Alfo 


19^  approt3et» 

2  Hawk.  Alfo  at  common  law,  an  appellant  fliall  be  fined  for  an  iiL- 

p.  C.  292.  gfounded  appeal,  at  the  difcretion  of  the  juftices,  in  cafes  not 
provided  againfl  by  tliis  ftatutc  j  as  upon  a  nonfuit  after  appear- 
ance, or  where  the  appeal  abates  by  the  folly  of  the  appellant,  or 
where  a  feme  covert  fues  an  appeal  known  by  her  to  be  ground- 
lefs;  as  for  the  death  of  a  hufband  whom  fhe  knows  to  be  alive. 


:approi}er. 


H.  H.  P.  C.  AN  approver,    or  in  Latifi,  prohator,  is   one  who  being  in^t 

19--  J-^    di£led  of  treafon  or  felony,  for  which  he  is  in  prifon,  con- 

s/f.'c.  142'.  fefl^s  the  indictment ;  and  being  fworn  to  reveal  all  the  treafons 

zH.H.PC.  and  felonies  he  knows,  enters  before  a  coroner  his  appeal  againfl 

225.  2^6,  Yi  his  partners  in  the  crime  within  the  realm. 

il-.  229.  r 

-i  init.  12=;.  All  perfons  may  be  approvers,  except  peers  of  the  realm,  per- 
jH.  H.  P.  c  fons  attainted  of  treafon  or  felony,  or  [a)  outlawed,  infants, 
'9''-  women,  perfons  iion  compos^  or  in  holy  orders. 

ther  d.fabicd  by  being  outlawed  in  a  perfcnal  adtion,  'vide  2  Hawk.  P.  C.  205.  And  v/hether  infants 
and  women  may  n:)t  be  approvers,  as  they  may  bring  an  appeal  at  this  day,  though  they  cannot  wage 
battle,  -vid^  2  Hawk.  205.  Rex  v.  Margaret  Caroline  Rudd,  Cowp.  ^31.  And  that  a  man  above  th^ 
age  of  feventy,  or  maimed,  ma;  be  an  approver,  though  he  cannot  wage  battle.     H.  K.  P.  C.    njz. 

ginil.  139.  The  Court  is  not  bound  of  right  to  admit  any  perfon  whatfo- 
S  P.C.  14.4.  gygr  to  be  an  approver,  nor  will  any  perfon  be  admitted,  unlefs 
p'c.''^2'*4.  ^6  ^^  aflually  indifted  of  treafon  or  felony,  and  {b)  confefs 
(i)  Tiat  if  the  indiclment  •,  neither  fl-iall  a  perfon  indifted  of  felony  con- 
jieh.ithorce  jj^ue  to  be  an  approver  after  an  appeal  exhibited  againlt  him 
gu'kv  he  for  t^ic  i^wnc  felony  ;  neither  (hall  the  appellee  of  an  approver 
c,  .no.  bc-n  be  himfelf  an  approver;  for  it  would  falfify  the  appeal  of  the  firft 
approver,       gnprover,  in  fuppofme  that  he  had  omitted  fome  of  his  partners ; 

but  ihul   be        ^\       ,r      -^  u  r  •    C    •.       J    i  C        .\  n  c 

han"ej  be     and   alfo  it  would  cauie  an  mhnite   delay;  tor  the  appellee  of 

caufc  ii  is     fuch  an  approver  might  as  well  become  an  approver  of  others, 

fou.d.jfe.    3„dfocn. 

and  his  con- 

fcll»  n  tyi.ir 'dels  his  f"rnn?i  plcj,   ■;  Infl:.  129.     H.H.P.C.193.     S.  P.  C.  144.     Eat  r;^«  Finch, 

387.  ioi.t.  and  z  Ka.-.k.  P.  C.  2^5    ^ 

2inft  6^9.        A  man  cin  only  approve  others  of  the  very  fame  crime  with 

Fi  z.Lorvn.   jj^^j  foj-  which  he  is  indifted  ;  and  therefore  no  man  can  approve 

-^Hdwk.       another  with  having  been  an  accefTary  to  himfelf,  becaufe  it  is  an 

P.^C.  295.    o.Tencc  of  which  it  is  not  pofTiblc  tliat  he  himfelf  can  be  guilty  ; 

but  inafmuch  as  an  approver  is  fwcrn  to  reveal  all  the  treafons 

and  felonies  he  kno\\s,  if  he  accufe  perfons  of  crimes  different 

from  his  ov.  nj  fuch  accufition  fcems  a  reafonable  ground  to  carry 

cr\ 
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on  a  profecution  agalnfl  them  for  fuch  crimes,  though  it  be  not 
of  itfeif  fulhcient  to  put  them  on  their  trials. 

If  it  appear  either  by  the  confefhon  of  the  approver,  or  by  the  2  Hawk, 

return  of  the  iheriiF,  or  the  teftimony  of  perfuntJ  of  credit,  that  ^'  ^"  ^^^' 

there  are  no  fuch  perfons  as  fome  of  thofe  appealed  in  rennn  na-  thorites*"' 

turd^  or  in  the  realm,  or  in  the  county  whereof  they  are  named  there  cited. 
in  the  appeal,  he  fhall  be  hanged,  unlefs  the  Court  in  mercy 
fpare  him. 

The  juftices  of  the  Kings  Bench,  and  juflices  of  gad-delivery,  3  inft.  130. 

and  jultices  in   eyre,    may   admit  a   man   to   be    an    approver,  H.p.c.19/. 

becaufe  fuch  juftices  may  aflign  a  coroner  to  take  the  appeal  ;  fhHord"il" 

but  juftices  of  the  peace  cannot  admit  a  man  to  be  an  approver,  fteward.  o'r 

becaui'c  they  cannot  aftlgn  a  coroner.  juftices  of 

oyer  and 
terminer  can  do  it  without  a  fpecial  claufe  in  their  commiflion,  authorifing  them  to  aflign  a  cororer, 
S^  (^  inJi  2  Hawk.   P.  C.  2g6.     2  H.  H.  P.  C.   229.  is  exprefs,  that  a  man  cannot  bscome  an  ap- 
prover before  juftices  of  ojer  and  terminer,  becaufe  they  cannot  ailign  a  coroner. 


i' 


^s  fco.n  as  a  perfon  has  confefTed  the  indidment,  with  an  in-  3  Inft.  up. 

tent  to  become  an  approver,  he  puts  it  in  the  difcretion  of  the  *^'^'-^-i-i4' 

uftices,    either  to  give  judgment  and  award   execution   a^ainfl:  \  h  wk.'^* 

him,  or  to  refpite  them  till  he  hath  convicted  his  partners  ;  if  the  P.  C.  297. 

juftices  think  fit  to  admit  him  to  be  an  approver,  they  will  a'Jign  ^"^  ;'!5. 

a  coroner  to  receive  his  appeal,  and  will  take  his  oath  to  difcover  of  Excheq.' 

all. the  treafons  and  felonies  he  knows,  and  will  alhgn  h  m  a  cer-  4^6-  and 

tain  number  of  days,  to  make  his  appeal  in,  durir^e  \'ihi  h  he  ^  ^7^\' ,. 

^  1'^c**t£  ^  n  all 

fhall  be   at   liberty,  and  (hall  have  from  the  king  a   [a)  penny  have'tae 

a-day  ;  ajfo  he  muft  make  his  appeal  before  the  coroner  on  each  penny  til! 

day  during  the  time  limited,  and  muft  at  laft  repeat  it  verbatim  ^,^^^1^^''^' 

In  court;  and  if  the  coroner  record  his  failure  of  making  his  ap-  appeil,  by 

peal  on  any  of  the  days,  or  the  leaft  variation  in  his  repeating  it  convidir.g 

in  court,  he  fhall  have  iud;?ment  of  death.  the  appei- 

2  Ha^vli.  P,  C.   257. 

The  coroner  may  award  procefs  againft  the  appellee,  to  the  2  H^wk. 
(heriff  of  his  own  county,  till  he  come  to  the  exigent,  from  ^'  ^' 
awarding  whereof  he  feems  to  be  reftrained  by  magna  charta, 
cap.  17.  The  Kings  Bench  and  juftices  in  eyre,  and  juftices  of 
gaol-dciivery,  may  award  procefs  into  any  county  to  apprehend 
and  try  the  appellee  -,  but  it  feems  queftionable,  whethery//,'7/t^'j- 
of  gaol-delivery  can  award  procefs  of  outlawry  into  a  foreign 
county,  as  the  Kings  Bench  and  juftices  of  oyer  clearly  may. 

It  is  at  the  election  of  the  appellee,  either  to  put  himiclf  on  2  Hawk, 
his  country,  or  wage  battle  with  the  approver  ;  and  if  feveral  ^'  ^*  *97' 
perfons  be  appealed  by  one  approver,  every  one  of  them  has  his 
ele6lion,  either  to  put  himfclf  on  his  country,  or  to  wage  battle 
with  the  approver,  who  muft  fight  them  all,  or  at  leaft  till  one  cf 
them  hath  vanqviihed  him  ;  afcer  which  he  cannot  maintain  his 
appeal  againft  the  reft ;  but  if  a  perfon  appealed  of  the  fame  fe- 
lony by  feveral  approvers  vanquilh  one  of  them,  he  fhall  be  dif- 
charged  againft  ail  the  reft. 

If  the  king  pardon  either  the  approver  or  appellee,    pending  H.P.C.201. 
the  appeal,  the  approvement  ccaf::s,  and  the  appellee  ftiall   be  i,^r\^-iT,c. 

O  4  difcharged  ;  '•^•^^-  '"'^ 


dlfcharged  ;  in  the  firft  cafe,  becaufe  by  the  pardon  the  felony  is 
cxtin6l,  and  the  approver  is  no  longer  liable  to  be  condemned ; 
in  the  fecond,  becaufe  the  approvement  is,  in  truth,  the  fuit  of 
the  king  ;  and  therefore  as  much  in  his  power  to  pardon  as  an 
indictment. 
•z  Hawk.  Neither  the  approver's  confefling  his  appeal  to  be  falfe,  nor 

P.  C.298.    ^j_^g  conviction  of  the  appellee,  exclude  him  from  the  benefit  of 

clergy. 
ft  Hawk.  If  an  approver  convict  all  the  appellees,  whether  by  battle  or 

p.  C.  2^9.  verdict,  the  king,  ex  debitajujlit'ne^  is  to  pardon  him  as  to  his  life, 
D^ai.  of'^Px-  ^^^^  ^^^^  ?y^^  ^^"^  ^^^  wages  from  the  time  of  the  appeal  to  the 
theq.  426.  time  of  the  conviCtion  ;  but  anciently  he  was  not  fuffered  to 
As  It  IS  in  continue  in  the  kingdom.  It  is  recited  by  5  H.  4.  cap.  2.  *'  That 
tion  of  the  *'  divcrs  notorious  felons,  for  fafeguard  of  their  lives,  had  become 
Court,  whe-  "  provers,  to  the  intent,  in  the  mean  time,  by  brocage  and 
^^^[f^ff^  "  great  gifts,  to  purfue  and  have  their  pardons;  and  then,  af- 
one  to  be  an  *'  ter  their  deliverance,  had  become  more  notorious  felons 
approver,  u  ih-^xi  they  werc  before ;  and  thereupon  it  is  enaCted,  that 
of'L^^h^*"^  "  ^^  ^"y  perfon  pray  or  purfue,  or  caufe  to  be  prayed  or  pur- 
bcen  feidom  *'  fucd,  for  any  fuch  felon  fo  attainted  by  his  own  confeflion,  to 
praftifed ;  «  j-jjjve  any  charter  of  pardon,  the  name  of  him  that  purfues  fuch 
and  in  many  ((  charter  be  put  in  the  fame  charter,  making  mention  that  the 

Ciles  we  i.  '  1T1  1 

have  what  "  fame  charter  is  granted  at  his  mltance;  and  if  he  to  whom 
feems  to  ((  fuch  charter  is  gi-anted  become  a  felon  again,  the  party  who 
tS7ame?     *'  purfucd  the  charter  fhall  forfeit  100 /." 

by  ftatute  j  where  pardon  is  afTured  to  offenders,  on  difcovering  and  convidling  their  accomplices« 
turn.  43,  See  the  ftatute  of  4  &  5  W.  &  M.  c.  8.  6  &  7  W.  ■?.  c.  17.  10  &  1 1  W.  3.  c.  23. 
5  Ann.  c.  31.  29  G.  2.  c.  30.  There  feems,  however,  fome  objeftion  to  the  form  in  which  the 
pardon  to  the  accomplice  is  promifed,  -vix.  upon  the  criminal's  being  apprehended  and  convicted.  The 
tc.limony  of  fuch  an  accomplice  would  be  lefs  liable  to  exception,  if  the  pardon  was  granted  upon  his 
giving  evidence  generally,  let  the  event  of  the  trial  be  what  it  may.  Obfervit.  on  Stat.  141.  2  Edit. 
[It  hath  alfo  been  ufual,  for  the  juftices  of  the  peace  by  whom  any  perfons  charged  with  felony  ate 
committed  to  gaol,  to  admit  fome  one  of  their  accomplices  to  become  a  witnefs  (or,  as  it  is  generally 
termed,  king's  evidence)  againft  his  fellows;  upon  an  implied  confidence,  which  the  judges  of  gaol- 
delivery  have  ufually  countenanced  and  adopted,  that  if  fuch  accomplice  makes  a  full  and  complete 
difcoveiy  of  that,  and  of  all  other  felonies  to  which  he  is  examined  by  the  magiftrate,  and  afterward,? 
gives  his  evidence  without  prevarication  or  fiaud,  he  fliall  not  hirnfelf  be  profecuted  for  that,  or  any 
other  previous  offence  of  the  fame  degree.  4  Bl.  Com.  331.  If  the  difcovery  upon  the  whole  be  fair 
and  ^mple,  he  ought  not  to  be  profecuted  again,  becaufe  he  has  merely  by  accident  omitted  any  one 
cffenfce.  Covyp.  339.  But  if  profecuted,  he  cannot  plead  this  in  bar,  or  avail  hirnfelf  of  it  upon  his 
frijl  •   but  he  may  move  the  Court  to  put  oiF  the  trial,  that  he  may  have  time  to  apply  for  a  pardon. 


I      201       ] 

TixUtxammt  mh  :atoarD. 


AN  award  is  tlie  determination  of  matters  in  ccmtroverfy,  by 
fubmifHon  to  perfons  indifferently  chofen  by  ^he  perfons 
contending. 

Under  this  Head  we  (hall  confider, 

(A)  The  Matter  in  Controverfy. 

(B)  The  Submiffion  ;  and  therein  of  the  different 
Kinds,  and  the  Revocation  thereof,  and  of  the 
Stat.  9  &  lo  W.  3.  touching  Awards. 

(C)  The  Parties  to  the  Submiffion. 

(D)  The  Arbitrators  or  Umpire. 

(E)  The   Award   itfelf,   or  final  Determination  of 
the  Arbitrators  or  Umpire. 

I.  It  mud  be  made  according  to  the  Submiffion. 
a.  It  ought  to  be  certain. 

3.  It  ought  to  be  equal,  and  mutually  fatisfaftory. 

4.  It  mufl  be  of  a  ^Thing  lawful  and  pofFible. 

5.  It  muft  be  final. 

(F)  The  Conftrudion  and  EfFed:  of  the  Award, 
and  herein  of  the  Performance  thereof. 

(G)  Of  the  Pleadings  in  Awards. 

[  (H)  In  what  Cafes  the  Performance  of  an  Award 
may  be  compelled  by  an  Attachment,  and  the 
Courfe  of  Proceeding  to  be  taken  in  order  to 
obtain  it. 

( I )  Of  compelling  Performance  of  an  Award  by 
Bill  in  Equity. 

(K)  In  what  Cafes,  when,  and  in  what  Manner 
Awards  may  be  relieved  againft.] 

(A)  The 
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(A)  The  Matter  in  Controverfy. 

Roll. Abr.  "T TTHERE  the  right  of  freehold  is  in  debate,  the  property  can* 
^*  H  "°*'  ^^  transferred  by  an  award  j  for  the  arbitrators  are  in 

2^.  '  the  room  of  the  parties  themfelves,  and  a€l  in  their  Head,  as  far 

9H.  6. 6.3.  as  cominiffioned  ;  wliatever,  therefore,  the  parties  can  do,  may  be 
hton'-yll'  ^'^^^  '-^y  ^^^  arbitrators ;  but  the  parties  {a)  cannot  pafs  corporeal 
Roll.  Abr*    inheritances  without  folemn  livery. 

an-  pi'  H'  .  .  . 

9  E.  4  44-  (a)  But  if  the  condition  of  an  obligation  is  to  ftar.d  to  the  award  of  y.  S.  touching  I'uch 
lands,  and  the  arbitrator  awards  the  lands  to  one,  and  that  the  other  fhould  relea.e  to  him,  if  he  does 
no:  do  this,  the  obligation  is  foifeiied  ^  if  the  arbitrator  awards  the  la.".d  to  one,  it  keirn  the  obligation 
is  not  forfeited,  though  the  other  do  not  ccnvey  to  him  to  make  him  a  good  title  ;  for  the  arbitrator 
hath  not  awarded  any  act  ro  be  d,me  by  the  party  ;  and  the  award  itfelf  cannot  transfer  the  riglit,  and  fo 
muft  be  void  ;  aad  then  the  condition  of  tlie  obiigation  cannot  be  forfeited  ;  for  tjie  awarding  the  lands 
to  one  cannot  be  expounded,  that  the  other  ih:>.ll  infeofF  him.  If,  where  there  is  no  bond,  the  aibitra- 
tor  award  that  one  /hall  infeoff  tlie  other,  it  fecms  an  aftion  on  the  cafe  may  be  mainrained  for  not  doing 
it  5  tor  the  award  in  itfelf  is  as  good  as  if  there  were  a  bond,  and  then  there  i?  t'le  fame  reafon  an  action 
Should  lie,  as  that  the  condition  of  the  oblijjation  firould  be  forfeitei  ;  for  if  fuch  an  award  were  void, 
then  the  condition  of  the  obligation  to  perform  itcould  not  be  br  )ken.  f^ide  the  authorities  fupra.  but 
fee  3  Bl.  Com.  16.  Ld.  Raym.'  115.  K)d  -j.^  to  40.  [Inthe\ear  1417,  we  find  a  very  importart 
arbitration  by  the  .keeper  of  the  king's  privy  feal,  the  chief  jufticc  of  the  King's  Bench,  and  one  of 
the  other  judges  of  that  court,  arbiirators  nominated  and  appointed  by  King  Henry  V.  to  fettle  a  long 
controverfy  between  the  biihop  and  the  prior  "f  the  churcli  of  Ely,  concerning  their  feveral  claims  to 
ecclefiafticai  and  temporal  jur.fdidion,  and  the  land  of  leveral  manors.  Btntham's  Hift.  El.  Append. 
27.  e.     MSS.  Cotton.  C.  n.  fo.  320.] 

jH.  6. 60.  An  annuity  is  not  determinable  by  award,  for  it  is  reckoned  in 

itif  Abr'  nature  of  a  freehold,  and  therefore  cannot  pafs  without  the  deed 

366.'  pi.  3'.  of  the  party. 

Roll.  Abr.  Partition  cannot  be  made  by  award,  for  a  freehold  cannot  pafs 

~^'^'  ■^'       without  livery  and  feifin. 
p.  3.  V.  1 

Roll.  Abr.         It  has  been  (b)  doubted.  Whether  leafes  for  years,  being  chat- 

242.  A.  tels  real,  could  be  transferred  by  award  }  Thei-efore  it  feems  fafeft 

q'co".  7?.  "^^cn  the  controverfy  relates  to  thefe,  that  the  parties  be  bound 

6  Co.  44.  in  mutual  obligations  to  perform  the  award,  and  then  if  the  arbi- 

Leon.  104.  trators  av.-ard  that  one  (liall  alTign,  transfer,  i^c.  the  leale  to  the 

award  o"f  Other,  if  he  refufes,  he  forfeits  his  obligation. 

the  arrears  of  rent  lefcrved  on  a  leafe  for  years,  joined  with  other  things  of  an  uncertain  nature,  is 
good.  Roll.  Abr.  264.  pi.  5.  Allen,  52.  Where  an  award  may  be  made  in  watte.  6  Co.  ^^. 
9  Co.  7S.     Cro.  Jac.  100.     Roll.  Abr.  266.   pi.  9. 


9  H,  6.  60.  The  detaining  a  charter  of  feoffment,  as  it  relates  to  a  real 
thing,  cannot  be  fubmitted,  but  an  a£tion  of  trefpafs  for  taking 
the  charter  may  be  fubmitted  j  for  dam:iges  only  can  be  reco- 
vered for  fuch  taking. 

6H. +.  6.  a.       Debt,  on  arrearages  of  account  before  auditors,  fliall  not  be 

^M  ft'    ''  h    difchargcd  by  award,  becaufe  it  appears  of  (f)  record,  and  muft 

Roll.  Abr.    be  difcharged  by  matters  of  as  high  a  nature. 

264.  p.  t.  cart.   %  H.  4.  iS.     (i-)  An  award  may  be  made  in  attaint,  becaufe  not  barely  founded  on 
the  record,  but  alfo  on  the  fuppoffd  falfe  oath.     13  E.  4.   i.   b. 

WeiT.j^ymb.       Caufcs  criminal  are  [d)  not  arbitrable,  becaufe  they  ought  to  be 
(i)  ThouVh  P'-i'^iiJiexi  for  the  common  good. 

the  fub-.i^iifion  be  by  bond,  yet  the  obligation  is  void,  and  the  parties  anay  be  punjlhed  for  entering  into 
fjch  bonds,     a  Vent.  109.' 

8  Caufes 
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Caufes  matrimonial  feem  not  arbitrable,  becaufe  marriage  Wcft.Symb. 
ought  to  be  free,  and  religion  difallows  the  fevering  thofe  whom  i'=rti-r-33. 
the  church  hath  joined.  ^°"-  ^^'' 

.  .  .  *5--  P'*  'O' 

But  ilie  damage;  a  peilon  fuftained  by  a  promife  of  marriage,  or  any  thing  relating  to  a  marriage  por- 
tion, may  be  fubtnltied.     i6  £.  4.  2.  pL  6. 

Debts  due  by  fpecialtv  cannot  be  difcharged  by  naked  award  ;   iH.  7.16.1. 
but  if  the  fubmidion  were  by  bond  the  award  would  be  a  good  ^^f»  5'- 
bar,  for  one  fpecialty  may  be  diflblved  by  another.  qj^.  jac.  59.  447.^49. 

A  certain  and  fixed  debt  is  not  difcharged  by  an  award,  for  the  ^°^'  ?•  4* 

end  and  defign  of  an  arbitration  is  to  reduce  uncertain  debts  and  ^°"'  ^'^'' 

duties  to  a  certainty  ;  and  to  award  a  man  a  certain  debt  is  to  give  But  if  20/. 

him  no  more,  nor  do  any  greater  thing  for  him  than  was  done  be-  ^^  ^^"^  to  a 

fore,  for  now  he  can  have  but  an  adion,  and  that  he  might  have  ^^"'*^'|^'^ 

.  .  -  ,  .  "  and  another 

before',  and  to  give  him  lefs  than  he  had  before  is  to  do  him  a  fubmitail 
manifelt  injuftice,  which  the  arbitrator  cannot  do.  pcifon^l 

.       .  .  .  ,  .  things,  &=.-. 

to  arbitration,  there,  if  the  arbitrator  awUrd  10/.  it  is  a  good  award,  becaufe  there  were  other  uncertain 
things  fubmitted,  and  the  arbitrator  liad  confideration  of  all,  and  fet  one  againft  the  other  in  maicing 
the  award,  (^)  as  perhaps  the  deb:  of  20/.  was  diminished  in  confideration  of  forric  trefpafTss  done  by 
hin)  to  the  other  party.  10  H.  7.  4  Allen,  52.  [Godfrey  v.  Godfrey,  2  Mod.  303.  S.  P.  And 
fo  things  which  cannot  be  fubmitted  by  themielves,  may,  when  joined  with  things  of  an  uncertain 
nature,  as  debt  on  bond,  6  H.  4.  6.  a.  b.  Coxal  v.  Sharp,  i  Keb.  937.  Morris  v.  Creech,  623. 
65;;.  1  Lev.  292.  S.  C.  Debt  for  arrears  of  rent  afcertained  by  a  leafe,  loH.  7.  4.  Damages  re- 
covered by  verdict  and  judgment.  Goldfb.  91.  2.]  In  debt  on  arbitration,  whereas  the  plaintiff 
claimed  40/.  pro  d'licrpi  negotiis,  ^nd  fcrs  out  the  a^\ard  ;  and  it  was  held  that  the  a(flion  lay,  for  the 
debt  being  fro  di'u.rjis  ngoti'n,  it  was  uncertain  what  was  due  for  bufinefs.     Cro.  El.  422. 

It  is  holdcn  clearly,  that  all  chattels  perfonal,  and  perfonal  ac-  22  H.  6. 
tions,  fuch  ao  trefpafs,  confpiracy,  maintenance,  ^c.  may  be  de-  ^9-  ^• 
termined  by  arbitration,  and  the  right  transferred  by  naked  award,  peyt'oVs  ' 
tliough  the  fubmidion  were  not  by  deed ;  for  thefe  being  trans-  cafe.    Roll, 
ferable  by  the  party  himfelf  without  any  folemnity,  whatever  the  ^/'  ''^^%'t 
parties  themfclves  could  do,  may  be  done  by  the  arbitrators,  who  fions^mTde"" 
are  their  fubftltutes,  and  Hand  in  their  place  :  and  if  on  thefe  purfuan^tdr. 
fubm.iifions  Vvithout  deed  the  arbitrators  award  one  party  a  fam  ^,'"''^°*.. 
certain,  he  m.iy  bring  an  adion  of  debt  for  it  j  but  if  they  award  ^;/?,  Let. 
the  doing  of  fome  other  thing,  which  is  beneficial  to  him,  he  mufl  i^]- 
bring  his  adion  on  the  cafe. 

The  arbitrators  cannot  make  an  award  of  matters  different  from  Krb.  6cc. 
thofe  which  were  fubmitted  ;  therefore  if  the  fubmiflion  be  of  l  ^''*''*' 
ewes  with  lambs,  and  after  the  fubmiflion  the  lambs  are  yeaned,  "^'""*  ' ^" 
they  cannot  arbitrate  concerning  the  lambs. 

[An  appeal  at  fefllons  againit  a  poor-rate  may,  with  the  con-  Caid.  30. 
fent  of  the  parties  icterefted,  be  referred  by  the  juilices  to  ar-  ^'^'^  "•  J"*"- 
titration.]  _  NWmptc... 
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(B)  The  SubmlfTion  ;  and  therein  of  the  dlfTerent 
Kinds,  and  the  Revocation  thereof. 

Weft.Symb.  'TpHE  fubmifTion  Is  the  authority  given  by  the  parties  In  contro- 
Partz.  f.  I,    1    verfy  to  the  arbitrators,  to  determine  and  end  their  griev- 
ances i  and  this  being  a  contratl  or  agreement  muft  not  be  taken 
ftridly,  but  largely,  and  according  to  the  intent  of  the  parties 
fubmitting. 
<E.  4-.  7.         This  fubmifTion  may  be  by  M'ord  or  deed  ;  If  the  fubmifTion  be 
^Ke'b^2°*8    ^y  ■^^o''"'^  *^c^^  ^^  "^  remedy  to  enforce  the  party  to  perform  the 
3Keb.*64.  a',  award  ;  but  reciprocal  actions  on  the  cafe,  and  an  a£lion  of  debt 
[  {^)  B"t     will  he,  if  money  be  awarded  («),  for  it  is  in  nature  of  a  fimple 

j>ow  an  ac-  .      n. 

.•v^  r„,„  k^  contract. 

tKMi  may  be 

maintained  in  ail  cafes  upon  the  fubmiflion  itfclf.    Purfiow  v.  Bailey,  2  Ld.  Raym.  1039.    Kyd.  7.] 

36  H.  6.  8.       [If  the  fubmifTion  be  by  bond,  fuch  bond  may  be  given  to  a 
azli.  4.  25.  third  perfon,  or  even  to  the  arbitrator  himfelfj  and  it  may  be 
dbbons       given  by  other  perfons  than  the  parties  themfelves  who  will  incur 
Comb.  100.  the  forfeiture,  if  the  parties  do  not  perform  the  award. 
Hayes  V.  It  is  not  necefTary  that  in  each  of  the  bonds  of  fubmifTion  it 

Hayes,  Cro.  f]^Qy](j  appear  of  how  many  perfons  the  parties  to  the  fubmifTion 
confifl.  Thus  where  it  appeared  that  there  were  three  brothers, 
Richard,  Robert y  and  IViUlam;  that  their  father  had  devifed  cer- 
tain lands  to  the  two  latter,  and  that,  feveral  difputes  arifing 
between  them  and  Rkhardy  they  had,  by  bond,  fubmitted  to  ar- 
bitration ;  Richard  entering  into  a  bond  to  Robert  and  William 
jointly  •,  but  they  giving  him  feparate  bonds  ;  it  was  holden,  after 
feveral  arguments,  on  an  aftion  brought  by  Richard  againft  Ro- 
berty  that  the  fubmifTion  was  properly  made. 
Samways  v.  The  fubmifTion  may  be  by  indenture  with  mutual  covenants  to 
ff^\  ,,    ftand  to  the  award.] 

a  Mod.  73.  J 

21  K.  6.  If  the  fubmifTion  be  without  deed,  It  may  be  revoked  without 

30.  a.    Br.  deed,  and  the  party  fhall  lofe  nothinji:,  for  ex  nudd  fubmiffione  noji 
,  .,1  ^„    oritur  attio. 

tr.ent,  pi.  49. 

8C0.  8i,Sz.     But  the  party  muft  give  notice  of  the  revocation.     Sid.  22 1. 

8  Co.  ?z.         If  the  fubmifTion  be  by  deed,  it  is  of  its  own  nature  (^)  coun- 

b"'"/'-,    termandable,  though  made  irrevocable  bv  the  exprefs  words  of 

2  Brownl.     the  deed  J  for  the  arbitrators  being  conflituted  and  put  in  tl>e 

-90-  place  of  the  parties,  by  their  confcnt,  to  a£l;  for  them,  they  can 

ib)  But  it      '^     ,  o^  .         l\        \  r     \  r 

cannot  be      "^  longer  act  than  they  have  iuch  conlent. 

countevmanded  without  deed,  quia  Jol-vitur,  (s'c.  8  Co.  80.  b.  Brovi^nl.  62.  If  you  fhMi-fuodre- 
'voc^A^rit,  without  giving  any  notice  to  the  arbitrators,  the  party  may  twke  iffue  upon  tlie  revocation  ;  for 
not  to  let  thfm  Ivnow  ycu  have  revoked  is  no  revoking ;  tor  Je  non  apparcntihus  &  r.on  ex-flentibut 
eadem  eft  ratio  ;  but  it  need  not  be  (hewn  in  pleading,  that  notice  was  given,  for  there  quad  rcvoca-vic 
nccciiarily  iiripiies  notice.     8  Co.  82.    2  Brownl.  290,  291. 

SCo.S2,8i.       But  where  a  man  obliges  himfelf  to  fland  to  an  award,  if 

Urowal.  62.  ji^g  party  revokes  it  according  to  his  power,  he  hath  forfeited 

his   obligation,   for   the  making  the  award  becomes  impcjQible 
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l)y  his  own  default,  and  therefore  the  obligation  is  fimple  ;  but  if  [{a)  in  z 
it  be  without  obli;ration  he  forfeits  nothing  (a).  ^^^'  •°'   . 

'='  o  \    I  2,0.  2.^.  and 

Sid.  281.  there  is  an  inftance  of  an  adlion  on  the  rafe  being  maintained  for  the  countermand  of  a 
parol  fubmiflion  ;  and  there  can  be  no  doub:  but  an  aiflion  vvili  lie  in  fuch  a  cale,  ior  a  parol  fubmiffion 
amounts  to  a  prouiiie  to  perform.  J 

If  feveral  plaintiffs  or  defendants  fubmit  themfelves  to  an  award,  a8H.6. 6,b. 
one  cannot  revoke  the  fubmiinon  without  the  other,  for   joint  Browal.  62. 
a£ls  are  confidered  as  the  ads  of  one  perfon,  and  there  can  be 
no  revocation  without  the  act  of  that  perfon  that  made  the  fub- 
miflion. 

£lf  one  of  the  parties  firfl:  revoke  the  authority  of  the  arbltra-  Newgate 
tors,  and  afterwards  requefl:  them  to  make  an  award,  that  will  *•  De^eidir, 
not  fave  the  forfeiture.     But  where  the  fubmilhon  limits  no  time  ^o. 
for  the  making  of  the  award,  it  fliall  be  underflood  to  be  within 
convenient  time  ;  and  if  in  fuch   a   cafe   the   party  requeft  the 
arbitrators  to  make  an  award,  and  they  do  not,  a  revocation  after- 
wards will  be  no  breach  of  the  fubmifllon. 

One  party  may  revoke  with  the  confent  of  the  other ;  but  NoUe  v. 
confent  after  the   revocation   will  net  fave  tlie  penalty  of   th 
bond.] 

If  a  feme  fole  fubmits  to  arbitration,  and  afterwards  marries,  iKcb.  8S5. 
this  is  a  revocation  of  the  fubmiinon  j  and  if  it  be  by  bond  the  -^^J)"'  '^^f' 
bond  is  forfeited  (b).  tl»e  hJoLd 

and  wife  fubmit  again,  the  Courti  will  not  encourage  the  opocfite  party  in  fuing  for  the  foifsituie* 
Samin  v. Norton,  3  Keb.  9.] 

If  one  have  judgment  in  an  ejeftment,  and  then  the  contro-  T.Jones, 

vcrfy  be  fubmitted  to  arbitration,  but  before  any  award  be  made  he  '5*1- 

fue  out  execution,  it  is  a  forfeiture  of  the  bond,  for  he  is  the  (r)  ter  was «! 

caufe  no  award  can  be  made.  ^«fe^  h' 

confenc  c« 
three  of  the  jury,   and  before  the  award  was  made,   one  of  the  partic'^  fcrved  the  arbitrators  with  a 
Jubfernc  out  of  Chancery,  which  hir.dered  them  from  proceedljig  in  tiie  award  j  anfl  the  Court  hcli 
this  a  breach  of  the  rule,  and  granted  an  actachmcnc  nhi.     Saiic.  73.  pi.  10. 

In  debt  upon  a  bond  to  perform  an  award,  and  oyer  of  the  con-  sid.  290. 
dition,  the  defendant  pleads  non  fubmifit^  the  plaintiff  need  not 
aflTign  a  breach,  for  the  defendant  puts  the  whole  (Irefs  of  liii 
cauie  upon  a  matter  antecedent  to  the  alleging  of  a  breach  \ 
for  if  there  was  no  fubmifhon  there  could  be  no  avvard,  and  con- 
fequently  no  breach  of  it. 

A  fubmiiTion  may  be  made  a  rale  of  court,  purfuant  to  the  Salk.  73. 
ftatutc  i^d)  9  b*  10  IV. -i^,  cap.  15.  ;  and  it  is  faid,  that  although  the  ?V^,vv^ 
fubmiffion  be  by  bond,  yet  the  party  may  have  it  made  a  rule  of  s-d.  54. 
Court;  in  which  cafe,  it  is  faid,  he  may  proceed  on  the  bond,  and  Raym. jc 
likewife  have  an  attachment  for  not  performing  the  award.  Tuierhi^e 

been  before  this  fi^tuie. 


By  the  9  vS*  to  W.  3.  co.p.  15.  It  is  enabled,  "  That  it  (hall  and  Stra.  i. 

«  may  be  lawful  for  all  merchants  and  traders,  and  others  de-  ? °/"^^^'^„^/,5 

*'  firing  to  end  any  controverfy,  fuit,  or  quarrel,  for  which  there  bitration- 

**  is  no  other  remedy  but  by  perfonal  aflion,  or  fuit  in  equity,  bond  had 

**  by  arbitration,  to  (^)  agree  that  their  fubmilhon  of  the  fuit  to  ']|^j  )]|"'^ 


the 
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obligor  ihzW  "  thc  award  or  umpirage  of  any  {"vcrfon  or  perfons  fhould  be  macl«t 

conientthat  <c  ^  ^^ig  gf  ^j^y.  q£  }^|g  niajelly's  (a)  courts  of  record,  which  the 

fion  fnaii  be  "  parties  fhall  choofe,  and  to  infert  fuch    their  agreement   in 

made  a  rule  "  their  fubmiffion-,    or  the  condition  of  the  bond  or  promife, 

°hat  h"^'*  *'  ^^^^^cby  they  oblige  tliemfelves  refpcdively  to  fubmit  to  the 

&'i.    Upon  *'  award  or  umpirage  of  any   perfon  or  perfono  ;  which  agree- 

motion  to  «  ment  being  fo  made  and  inferted  in  their  fubmiffion,  or  pro- 

jriake  lis  „  ^^j^^  ^^  condition  of  their  refpe<fl;ive  bends,  fhall  or  may  upon 

rule  ot  "  prooucmg  an  affidavit  thereoi,  made  by  tne  witnenes  tnere- 

Court,  it  ((  unto,  or  any  one  of  them,  in  the  court  of  which  the  fame  is 

c/\^hac   '  "  agreed  to  be  made  a  rule,  and  reading  and  filing  the  faid  affi- 

ihcic words  '*  davit  in  court,  be  entered  of  record  in  fuch  court;  and  a  rule 

didnotim-  «  {hM  thereupon  be  made  by  the  faid  Court,    that  the  parties 

r-^nt  butlf  "  ^^^^  fubmit  to,  and  finally  be  concluded  by  the  arbitration  cjr 

JBs  would  **  umpirage  which  (hall  be  made  concerning  them  by  the  ai'b!- 

fcri'euhis  i(  trators  or  umpire,  purfuant  to  fuch  fubmiiFion  j  and  in  cafe  of 

need  not  let  **  difobcdicnce  to  fuch  arbitration  or  umpirage,  the  party  refuf- 

hbem;ide  **  Ing  or  ncglecliiig  to  perform  and  execute  the  fame,  or  any 

n  rule  of  ^  u  p^j-f  thereof,  fhail  be  {b)  fubjecl  to  all  the  penalties  of  con- 

t>'"caiire  th^s'  **  temning  a  rule  of  Court,  where  he  is  a  fuitor  or  defendant  ia 

chiife  could  "  fuch  court,  and  the  Court,  on  motion,  fhall  iflue  procefs  ac- 

beinierted  t<  cordinwlv ;  which  procefs  fliall  not  be  ftopped  or  dclaved  in  its 

for  r.o  other  ?^  ^  ^  '■  ' 

purpcfe,  the  "  execution  by  any  order,  rule,  command  or  procefs  of  any 
Couittook  "  other  Court,  either  of  law  or  equity,  unlefs  it  iliall  be  made 
thefe  ccndi-  u  appggj.  qj^  qj^^j-j  j-q  f^,}^  Ccurt,  that  the  arbitrators  or  umpire 

tional  woids    .,    ,S      -^     ■,  ,     ,  ^  ,  ,     ,  r      ^  j  i  •  ■     ^ 

tobeafufS-  {^)  milDehaved  themlelves,  and  that  luch  award,  arbitration  or 
cient  inaica-  «  umpirage,  was  procured  by  corruption  or  other  undue  means  : 
^{e^t  °  s°\k  "  "^"^  ^^'^^  ^"y  arbitration  or  umpirage  procured  by  corruption 
72.  pi.  8.  ^'  or  undue  means,  (hall  be  judged  and  efleenied  void  and  of 
Ld.  E-jyin.  «  none  effc6l,  and  accordingly  be  fet  afide  by  any  Court  of  law 
Re^*  11-^'  *'  °^  equity;  fo  as  complaint  of  fuch  corruption  or  undue  prac- 
[A  coiikat  "  tice  be  made  in  the  court  where  the  rule  is  made  for  fubmif- 
in  theiiib-  ic  {]Qri  to  fuch  arbitration  or  umpirage,  before  the  laft  day  of  the 
th'at'the"^"  "  "^"^^  term  after  fuch  arbitration  or  umpirage  made  and  pub- 
award  (hall  "  lilhed  to  the  parties." 

be  made  a 

ruleof  Court,  does  not  warrant  thc  making  of  the  fubml/Tion  a  rule  of  Court.  2  Str.  ii-S.  2  Barnard.  163. 
A  fubmiiTionmay  be  made  a  rule  of  Court  on  thc  motion  of  one  party,  and  producing  thc  bond  executed  by 
thc  other.  Baines,  55.  So  it  may,  though  it  be  no  part  of  the  condition  of  the  bond,  but  be  theieunder 
written,  and  not  figned,  if  it  appear  by  affidavit  that,  it  was  written  before  the  execution  of  the  bmd.  Ji>i<f> 
(fl)  The  Court  will  compel  a  wltnefs  to  a  fubmiffion  to  arbitration,  to  make  affidavit  of  the  execution, 
in  order  to  make' a  ruleof  Court.  Str.  x.  Barnes,  5S.]  A  matter  being  referred  by  rule  of  Court  to  thc 
determination  of  the  judges  of  aiTize,  it  was  moved  that  the  judges'  determinition  might  be  made  a  rule 
of  Court ;  and  per  Holt,  where  a  matter  is  referied  to  arbitrators  by  rule  of  Court,  and  they  make  theif 
av.'zrd,  we  will  compel  a  performance  of  it,  as  much  as  if  the  award  vvcre  part  of  the  rule ;  fo  a  nqw 
rule  is  n^edlefs.  Salk.  71 ,  pi.  6.  A'ote  ;  Thc  conftant  pradtice  is  to  make  the  rule  at  tii/i prius  a  rul«r 
of  the  Court  r.bovc,  which  is  always  granted  on  motion.  {/>)  If  one  of  the  parties  revokes  the  fub- 
m'.fCion,  or  hinders  the  arbitrators  fr.im  proceeding  in  the  award,  the  Court  will  grant  an  attachment. 
Salk.  73.  pi.  10.  But  if  the  party  dies,  there  is  no  remedy  by  attachment  againlt  his  rcprefentatives, 
for  thc  contempt  dies  with  him.  z  Vern.  444.  If  thc  party  excepts  to  the  award,  though  it  be 
aSimed,  an  attachment  will  not  be  granted  ;  for  the  non-performance  of  it,  while  the  matter 
vvaifuhjudice,  was  no  contempt.  Salk.  73.  pi.  xi.  2  Ld.  Raym.  857.  3  Keb.  446.  Alfo,  the 
party  muft  be  requited  perfonally  to  perform  thc  award,  and  fuch  pcrfoiial  demand  muft  be  made  nut  by 
affidavit,  ctherwife  the  Court  will  not  grant  an  attachment.  Salk,  S3,  pi.  ^.  (c)  On  *  motitjn  to  fet 
afide  an  award,  bccaufe  the  aibitrators  went  on  without  giving  the  party  time  to  be  heard,  or  produce  a 
witnefs,  Holt  faid,  that  arbitrators  being  judges  of  tlie  party's  own  choofing,  he  fliall  not  come  and  fay, 
i:ha;  they  have  not  do.-.e  him  ju.^ice,  and  put  the  Court  to  essminc  it:  ehttr  when  ihcy  exceed  their 

authority* 


•utni^rity.  Sal!c.  73.  pi.  11.  AvvarJs  have  been  frequently  fet  afiJe,  e.'iecla'ly  ill  equity,  where  the 
aibicrntorS  have  ippeaied  to  have  been  miftiikcn,  or  hr.ve  been  guilty  vf  corruption  or  paniillty  j  as  if 
they  have  an  intereft  in  the  thing  in  con  roverfy.  z  Vein.  351.  So  where  chc:e  are  three  arbicrators, 
and  two  of  them  by  fraud  or  force  exclude  the  other,  or  if  lh:y  have  private  meetings,  and  admit  one 
of  the  parties,  and  give  no  notice  to  the  other.  2  Vern.  514.  So  where  they  a  v.;:ded  4-^5  /.  againft 
one  of  the  pait.cs  Cor  cslllng  the  other,  who  was  a  butcher,  a  karkniN  kna'ue,  to  repair  his  honour,  as 
they  called  it.  Veni.  157.  So  where  the  fubmilTion  was  to  aibi:rators,  and  they  had  power  to  choole 
an  umpire,  which  they  did  by  throwing  cr'.Ji  and  file  who  ftiould  n.innc  hinn  5  and  for  this  theCouit  fet 
aCidc  the  award.  2  Vern.  45^5.  This  (tatute  does  not  extend  i-^  fubmifiitn  by  rule  of  Court.  Stra. 
loi.  [It  w.iS  made  to  put  fubnninions  to  arbitration  in  caf-s  wi^ere  no  caufe  was  depending  upon  the 
fame  footing  as  where  there  was  one,  :;nd  is  only  d'-claratory  of  what  the  law  was  in  the  latter  cafe] 
2  Burr.  Rep.  701.  *  This  motion  will  not  be  received  before  fubmiflion  be  made  a  lule  of  Couu. 
1  Stia.  1 178. 

SubmifKons  are  likewlfe  general,  as  of  all  controverfies,   debts,  Cro.  Eruc. 
dues,  ^c.  and  here  the  arbitrators  are  not  obliged  to  determine  ^^'  ^ 
all  matters  difclofcd,  but  their  arbitration  of  fome  things  will  be  200.  "'35^. 
good,  though  they  leave   other  things  undone;  but  where  the  8C0.  9^. 
labmiffion  is  fpecial  or  conditional,  iia  quod  an  award  be  made  of  Ro^j'^'^^br* 
all  controverfies  depending,  they  ought  to  determine  all  matters  257. 
vhereof  they  have  notice,  becaufe  here,  by  the  exprefs  words  of  Sand.  32. 
the  authority,  I  do  not  ov/n  his  determination  unlefs  all  matters  i'°j'^ZhJ' 
in  controverfy  are  fettled  ;  and  therefore  to  determine  one  with-  that  av.rai-ds 
out  the  others,  is  to  a£l  contrary  to  the  authority,  but  if  upon  now  receive 
fuch  a  fubmiffion  the  arbitrators  make  an  award  but  of  one  thing,  ^o'ura'^bietn- 
it  {hall  be  intended  there  were  no  others  to  make  an  award  of,  terpretaticn 
unlefs  the  other  fide   (hew  there  was,   and  that  the  arbitrators  '^^"  ^'^''■ 

merly,  i-jdc 
9  Mod.  232.     2  Stra.  1C24. 


had  notice  thereof. 


(C)    The  Parties  to  the  Subniillion,  and  who  are 
bound  by  it. 

"pERSONS  that  cannot  contrail  cannot  fubmit  to  arbitration,  loH.  6. 14. 

•*■     therefore  femes  covert,  perfons  compelled  by  threats  and  im-  ^^^  *  ^°''' 
prifonment,  perfons  profedcd  in  religion,  cannot  fubmit. 

The  hufband  may  fubmit  the  chattels  he  hath  in  right  of  his  Stile,  351, 

wife  to  an  award,  for  he  may  difpofe  of  them.  g^'*^  ' '"' 

if  the  hufband  fubmits  to  arbitration  the  chattels  the  wife  has  ^iK.  r.  29. 

as  executrix  or  adminiftratrix,  this  fliall  bind  the  v^dfe,  becaufe  ^^  '  ""^P* 

the  wife  cannot  [a)  perfonate  any  one  without  the  hufband  during  Cro.  jac. 

coverture.  447- 

(a)  Sut  ^ 
For,  by  fome  opinions,  the  wife,  in  this  cafe,  may  fubmit  to  an  award  without  the  hufband;  for  when 
the  huihind  allows  her  a  power  of  adminiibation,  he  muft  fuffor  her  to  aft  purfuant  to  the  truft  re- 
pof'-d  in  her,  and  his  exprefs  confcnt  to  her  adminiltration  is  ;>  tacit  confeiit  to  all  future aflions  of  that 
n.ituie,  and  conlequently  are  his  own  afts  ;  but  whether  this  makes  him  liable  to  a  deirajlai'lt  is  a 
gi\:atcr  queftion,  becaufe  they  are  not  {jroperly  adl:-,  of  adminifttation,  and  confequcntly  he  never  con- 
TcnteJ  to  them.     Vide  1  Anderf.  117.  iSi.     5  Co.  27. 

[An  executor  may,  as  fuch,  fubmit  to  arbitration.     But  if  the  Dy.  ;6i. 
arbitrators  do  not  award  as  much  as  he  would  be  entitled  to  at  O^^e  cxtr. 
law,  it  will  be  a  devaflavit  for  the  refidue.     As,  if  an  executor  ^Leon.^s.' 
fubmit  to  arbitration,  and  it  be  awarded,  that  for  70/.  he  releafe  Entthcfub- 
an  obligation  given  to  his  teflator,  in   100/.  for  performance  of  !"''7;.''.'' °^, 

covenants 
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aaadmliTton  covcnants  which  were  broken  by  the  obligor,  the  |OoA  fliall  be 
«f  affets.       allets,  for  the  fubmifiion  was  his  own  a£l. 

Pearlon  v. 

Henry,  5  Term  Rep.  9.  Where  the  executor  engages  himfeif  perfonally,  and  in  broad  terms  fubmits 
to  pay  whatever  fliail  be  awarded,  he  cannot  afterwards  refort  to  the  plea  of  pUne  admmijira'uit,  Barry 
v.*  Ruih,  I  Term  Rep.  691. 

iLd.Raym.       Exccutors  are  bound  by  the  fubmiflion  of  their  tcftator.] 

248.    2  Vcntr.  249. 

13  H.  4.  J2.       If  an  infant  fubmit  to  arbitration,  he  tnay  execute  or  avoid  it 

10  H  6.  14.  ^j.  j^jg  elecflion,  as  he  may  all  other  his  contrads. 

March,  r  1 1.  ' 

X41.  Jones,  164.  3  Lev.  17.  Roll.  Abr.  268.  p.  i,  2.  730.  pi.  5.  [Equity  will  not  decree  an 
award  to  bind  an  infant.  Eq.  Caf.  Abr.  50.  In  the  cafe  of  Roberts  v.  Newbold,  it  is  ruled,  that  a 
guardian  may  fubmit  for  the  infant,  anJ  enter  into  a  bond  for  hii  performance  of  the  award.  Comb. 
318.  And  in  the  cafe  of  the  Bp.  of  Bath  and  Wells  v  Hippefiey,  2S  Ch.  a.  cited  by  Ld.  Hardwickc, 
3  Atk.  614.,  Lord  Nottingham  held  an  inf.nt  bound  by  an  award  fubmitted  to  by  the  biCiop  of  the 
one  part,  and  the  infant  and  his  guardian  of  the  other  par:  j  and  on  a  bill  to  confirm  it,  decreed  ac- 
cordingly.] 

Perfons  attainted  or  outlawed  cannot  fubmit  to  arbitration,- 

for  they  have  no  property,  and  cannot  by  the  law  controvert  any 

thing. 

31. E. 4. 13.       A  dean  without  the  chapter,  a  mayor  without  his  commonalty, 

the  mafler  of  a  college  or  hofpital  without  his  fellows,  cannot 

fubmit  to  an  award,  for  the  fubmifiion  has  the  force  of  a  contraft, 

and  they  cannot  contra£l  without  them. 

Dyer,  216.         [If  a  man  authorize  another  on  his  behalf  to  refer  a  difpute  be- 

''■  p;*^'5        tween  the  principal  and  another,  an  award  confequent  on  fiich 

said,  iWilf.  fubmifiion  is  binding  on  the  principal  alone  ;  and  it  is  no  objec- 

28.  58.        tion  that  the  agent  had  no  interefl;  in  the  fubje^t  of  the  difpute. 

{a)  In  ge-     jg^j.  j£  ^^^  agent  exprefsly  bind  himfeif  for  the  performance  of 

ncral,  a  man  ..y'  ^         ^  ••«!  i-ii-  1 

h  bound  by  the  prmcipal,  not  only  the  principal  who  authorized  him,  but 
anruvardto    the  agent  himfeif,  is  bound  by  the  award  (a). 

which  he 

fubmits  for  another.  AiJfsp  v.  Senior,  2  Keb.  707.  718.  Shelf  v.  Bailey,  Com.  Rep.  1S3.  And 
where  an  attorney  fubmits  without  the  exprefi  authority  of  his  principal,  the  attorney  only,  and  not  the 
principal,  fhall  be  bound.  Bacon  v.  Dubarry,  i  Salk.  70.  i  Ld.  Raym.  246.  S.  C.  Comb.  129. 
S.  C.  Carth.  412.  S.  C.  In  the  cafe  of  Evans  v.  Cogan,  Ld.  King  thought,  that  daughters  of  age 
and  unmarried,  might,  though  not  parties  to  the  fubmilfion,  by  confent  fubfequcnt,  be  bound  by  an 
award  to  which  their  mother  fubmitted,  touching  the  title  of  an  eftate  which  was  limited  to  them  after 
fcer  death.  2  P.  Wms.  449.  The  aflent  of  a  folicitor  to  a  reference  by  rule  of  a  court  of  equity,  it 
fcas  been  holden,  is  not  obligatory  upon  the  client,  without  his  actual  concurrence  ;  though  fuch  a  rc- 
fetence,  by  rule  of  mji pnui,  will  bind  the  cliciit  j  1  Cli.  Rep.  104.  1  Ch.  Caf.  86.  j  but  the  formcjr 
joint  may  now  be  doubted. 

Strangford         If  a  man  fubmit,  for  himfeif  and  partner,  all  matters  in  differ- 
*M  d""'8    ^^^^^  between  the  partnerfiiip  and  another,  the  partner  fubmitting 
Ilia  11  be  bound  to  perform  the  award  j  but  the  other  (hall  not,  be-» 
caufe  he  is  a  ftranger  to  the  award. 
MuJy  V.  If  the  parfon  on  the  one  band,  and  fome  of  the  parifliioners  on 

^i*^Hct[*    ^^^  other,  in  behalf  of  therafelves  and  the  refi:  of  the  inhabitants 
4.  S.  C.       of  the  parlfli,  but  without  the  authority  of  the  refi;,  fubmit  to  ar- 
bitration by  bond,  the  parifliioners  fubmitting  fliall  alone  be  an- 
fwerable"  for  a  breach  of  the  award  by  any  of  the  other  parifli* 
ioners.] 
20H.  6. 12.       If  feveral  perfons  do  a  trefpafs,  and  one  of  the  wrong-doei^s 
a.  41.  a.    j^nJ  the  party  to  whom  it  is  done  fubmit  to  arbitration,  and  an 

award 
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award  is  made,  the  other  perfon  (hall  take  advantage  of  it  by  way  Roll.  Abr. 

of  extinguifliment  of  the  trefpafs ;  the  fame  law  where  the  party  ^^^'  v^;* 
releafes  to  one  of  them ;  for  in  both  cafes  a  fatisfaflion  really  is, 
or  Is  prefumed  to  be  made,  and  a  mail  cannot  receive  a  double 
compenfation  for  the  fame  wrong. 

If  feveral  perfons  on  the  one  part,  and  fcvcral  on  the  other,  2  Rich.  3, 

fubmit  generally  to  any  award,    the  arbitrators  have  not  only  '^^  b. 

power  to  determine  matters  between  them  jointly,  but  feverally  [^^^  l^.'. 

and  diiUndlly  alfo;  and  an  award  between  one  only  of  the  one  Larch.  iosV 

fide  and  another  of  the  othfer  fide  is  good  ;  for  this  is  not  doing  R"'i-Rcp. 

lefs  than  the  commiiTion  warrants,  fince  there  is  an  authority  in  Brown.112 

it  to  determine  matters  diftinQly  between  them,  for  the  fubmif-  Yciv.  203. 

fion  is  of  all  matters,  fo  that  it  contains  as  well  all  things  fcve-  j^Buirt.  123. 

rally  between  each  of  them,  as  jointly  between  them  all,  and  .../ 

perhaps  there  may  be  no  caufe  of  award  between  the  others;  stiie,  471. 

Roll.  Abr. 
a6i.     Hard.  399.  Vern.  259!; 

[By  flat.  5  G.  2.  c.  30.  /  34.,  It  is  provided,  "  That  the 
*<  affignee  or  affignees  of  any  bankrupt's  eftate  and  effedls, 
**  with  the  confent  of  the  major  part  in  value  of  the  bankrupt's 
**  creditors  who  (hall  have  duly  proved  their  debts  under  the 
•*  commiflion,  and  who  (hall  be  prefent  at  any  meeting  of  the 
"  faid  creditors,  purfuant  to  notice  to  be  for  that  purpofe  given 
**  in  the  London  Gazette,  may  fubmit  any  diilerence  or  dif- 
**  putc  between  fuch  aflignee  or  aflignees,  and  any  perfon  or 
**  perfons  whatfoever  for  or  on  account,  or  by  reafon  or  means 
**  of  any  matter,  caufe,  or  thing  whatfoever  relating  to  fuch 
"  bankrupt  or  bankrupts,  his,  her,  or  their  eftate  or  efFe«Elsj  to 
*'  the  final  end  and  determination  of  arbitrators  to  be  chofen  by 
"  the  faid  alfignee  or  afiignees,  and  the  major  part  in  value  of 
**  fuch  creditors,  and  the  party  or  parties  with  whom  they  fhail 
"  have  fuch  difference,  and  perform  the  award  of  fuch  arbitra- 
<*  tors  :  and  the  fame  fhall  be  binding  on  all  the  creditors  of  the 
"  faid  bankrupt  or  bankrupts ;  and  the  aflignees  are  thereby  in- 
**  demnified  for  what  they  Ihall  fairly  do  according  to  the  direc- 
**  tions  aforefaid." 

L.oxd  Hardivicke  held,  that  under  this  claufe  the  creditor's  could  i  Atk.  9^^ 
not  give  a  general  power  to  the  aflignees  to  fubmit  matters  to  ^J'^'''' 
arbitration  at  their  own  difcretiort,  but  that  they  muft  have  a  fpe-  churcL 
cial  meeting,  upon  notice  given  for  that  purpofe  in  the  London 
Gazette,  to  confider  of  the  particular  cafe  intended  to  be  fuW- 
mitted  to  arbitration.] 

,  (D)  The  Arbitrators  or  tJmpIrd 

^TpIIE  arbitrators  are  perfons  indifferently  chofen,    to  deter-  Wcft.Synib. 
■■■     mine  the   matters  iii  controverfy  according  to   their  own  ^^^^l'^'"^"^ ' 
minds,  whether  they  be  matters  of  law  or  fa6t :  infants,  perfonS  saik.'73.' 
excommum'cate,  outlawed,  ^c.  {a)  may  be  arbitrators,  for  ever^  [(f )  ^  of 
perfon  muft  ufe  his  own  ^ifcretlon  in  the  choice  of  ^i^  judges  ;  ^'^p""*^,^** 
Vol.  I.  P  •      and       ^       ' 
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ferred  to  in    and  being  at  liberty  to  choofe  whom  he  Hkes  beft,  cannot  after- 
Weil,  where  yy^^^^  obled  the  want  of  houefty  or  underftandin?  to  them,  or 

thcfe  very         ,  .      •*  i  i  i.  ■       •    n.  • 

perfonsarc     that  they  have  not  done  him  jultice. 

excepted 

igainft  as  incompetent.     In  8  E.  4.  i.   &  Br.  tit.  Arh'ttrament,  37.  there  is  an  inftance  of  an  un- 
married woman,  the   Duchefs   of  Suffolk,  being  an  arbitrefs.] 


5  Co.  78.         The  arbitrators  are  perfonally  trufled  with  the  authority,  and 

3  Atk.  529.  j{  jg  rjot  within  their  power  to  affign  it  j  therefore  if  an  award  be 

4°i"^  '^'  to  Hand  to  the  determination  of  a  ftranger,  this  is  void  j  but 

Cro.  Elii.  if  the  award  be,  that  an  arbitrament  made  by  J.  S.  fhall  ftand, 

7^^-       f.  this  is  good,   becaufe  it  is  their  own  award,  though  it  refers 

*  Roll.  Rep.  to  the  act  of  another ;  but  though  the  arbitrators  cannot  transfer 

314.  their  power,  yet  they  may  award  that  others  fliall  do  a  minifterial 

^'^•59'  a£l  in  fubferviency  to  their  award;  for  what  is  done  by  fuch  per- 

r  "Atk.  fons,  is  done  by  them  as  fervants  and  inftruments  of  the  arbitra- 

5C4.  tors,  and  is  the  a6l  of  the  arbitrator  himfelf ;  as  that  fuch  a  con- 

So  if  they  ygyance  fliould  be  made  as  counfel  fhould  dire£l,  fuch  cofts  paid 

leafes,  but  as  the  prothonotary  fliould  tax  (c),  is  a  good  award. 

leave  it  to 

the  Court  to  give  direftions  to  fettle  the  form  ;  aliter,  if  they  award,  that  the  Court  /hall  fettle 
the  releafe  firlt,  and  the  arbitrators  will  afterwards  confider  whether  they  fliall  order  it.  Ibid. 
So  if  they  recommend  it  to  the  parties  to  appoint  a  receiver,  and  if  they  do  not,  lequeft  the 
Court  to  do  it ;  the  award  ihall  not  be  avoided  ;  for  it  is  not  a  delegation  of  their  power,  but 
a  recommendation  ;  and  if  the  parties  do  not  comply,  it  is  furplufage.  W.  501.]  If  the  fubmiflion 
be  to  Rar.dolpbui  S.,  and  the  award  is  m^de  by  Randulfhus  S.,  the  award  is  not  good,  becaufe  they  can- 
not be  t.iken  to  be  the  fame  perfon,  being  different  chriftian  names.  Roil.  Rep.  2.71,  Sed.  qu.  If 
a  Court  would  fet  afide  the  award  for  this  trifling  miftake,  if  it  appeared  to  be  the  perfon  meant  ? 
[{a)  But  not  as  any  but  the  officers  of  the  fuperior  courts  fhould  fettle.  B.  R.  H.  iSi.  2  Str. 
3C25.] 

Cro.  jac.  The  arbitrators  cannot  referve  to  themfelves  a  further  power, 

i/ b*  ^  's'     fi''^'^^  ^^^t  would  enable  them  to  make  a  double  award,  without 
Sid. '59.  *    the  interpofition  of  thofe  who  impowered  them  at  fir  ft. 
3  H.  4.  I.  b.       The  arbitrators  cannot  make  their  award  by  parcels  at  feveral 
Roll.  Abr.     times,  for  when  they  have  made  an  award  they  have  executed 
^^^'  their  authority,  and  can  do  no  more  ;  and  therefore  if  t\vx}  fubmit 

all  debts,  trefpafles,  t^c.  and  the  arbitrators  one  day  make  an 
award  of  the  debts,  and  of  the  trefpafles  another  day,  this  is  not 
good  as  to  the  trefpafles,  but  they  may  deliberate  of  one  thing 
one  day,  and  of  another  the  other  day,  and  then  make  an  entire 
award  of  the  whole  :  alfo  an  award  made  in  the  night  is  good, 
Cro.EUz.  for  the  party's  attendance  is  not  requifite  j  but  where  an  a£t  can- 
^76.  not  be  done  without  perfonal  attendance  of  a  third  perfon,  it  can- 

not be  in  the  night. 
Sid.  281.  If  a  fubmiflion  is  made  to  A.  and  5.,  when  their  occafion  will 

•2  Keb.  10.    permit,  convenient  time  mufl  be  given,  after  rcqueft  ;  and  if  no 

arbitration  be  than  made,  the  parties  may  revoke. 
Roll.  Abr.         If  there  be  a  fubmifllou  to   arbitration,    and  if  they  cannof* 
*^*' .  agree  before  the  fnft  of  May^  then  the  fubmiflTion  is  made  to 

J.  S.  to  be  the  umpire,  to  be  made  before  a  certain  day  then 
next  to  come.;  if  the  arbitrators  never  difcourfe  about  the  mat- 
ter, fo  as  tliere  is  not  any  difagreement  between  them,  yet  if 
they  do  not  make  an  award  before  the  day,  the  umpire  may  de- 
termine tht;' matter;  for  thsfe  words,  if' they  cannot  agrccy  are 
10  not 
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not  to  be  taken  literally,  but  only  that  if  they  do  not  make 
an  award,  that  then,  ^r. 

If  the  condition  of  an  obligation  be  to  (land  to  the  award  Roll.  Abr. 

of  certain  perfons,  A.  and  B.  and  J.  S.  being  umpire  for  both  ^'^'»  =^-- 

parties,   in  this  cafe  an  award  by  :A.  and  B.   is  [a]  good  ;    for  Ronton. 

umpire^  in  the  common  fignification  of  the  word,  denotes  a  per-  (.')ifafi,b- 

fon  that  is  to  make  an  end  of  the  matter,  if  the  others  cannot.  '""?>'^n  ^'^ 

.  .     .  .  ^"^  tonr,  and 

to  the  umpirage  of  jf.  S- ,  the  four  and  J.  S.  may  join  in  making  the  award  ;  otherv. ifc,  i('  th^jr  power 
had  been  divided  in  the  I'ubn-Jllion  ;  as  if  it  had  been  to  the  four,  and  if  they  could  not  agree,  then  io 
y.  S.  Bulil.  184.  ViJs  Hard.  44.  SeJ.  qu.  In  t'r.i;  laft  cafe,  if  the  five  join  in  the  award,  is  it  rot 
the  award  of  the  four  ?  [If  arbitrators  join  with  the  umpire  in  the  deed  of  umpirage,  it  is  merely 
furplufage,  asd  the  died  is  good.  The  diftinftion  taken  in  Buillr.  1S4.  is  abfurd.  i  LI.  Rep.  /16-. 
3  Burr.  1474.J 

If  the  condition  of  an  obligation  be  to  (land  to  the  award  of  Yclv.  =03. 
^.  B.  C.  and  D  ,  ita  cued  the  faid  award  before  fuch  a  day  be  -^.'-'o^^'  ^^ 
made  in  writing  by  the  faid  A.  B.  C.  and  D.,  or  any  two  of  them.  For thit^-i^e 
under  their  hands,   tifc.    any  two   of   the   arbitrators,    without  Vent.  50. 
the  reft,  may  make  an  award  ;  for  though  by  the  firft  part  they  ^''^^^'  57* 
are  bound  to  Hand  to  the  award  of  thofe  four,  yet  their  power  400!  Moor 
is  divided  by  the  fubfequent  words,  and  the  ifa  quod  is  but  an  840.    Roii. 
explanation  of  the  condition,    and  the   whole   makes  but  one  ^^^P*--3' 
fentence.  3  Buift.  62.  es.  isaVnej,  57. 

If  the  arbitrators  and  umpire  have  the  fame  tirine  allotted  them  zSahd.  131. 
to  make  their  award  in  the  fubmiiTion,  as  to  the  umpire  it  is  not  ^"^-  4-8- 
abfolutely  void  j  for  if  one  of  the  arbitrators  die,  or  abfolutely  re-  ^Ir.  "Ci' 
fufe  to  meddle,  then  the  umpire  may  determine  the  tnattersi  Rayra-  1S7. 
otherwife  not;  for  two  ditfereiU  judges  cannot  have  a  concurrent  L^^"' ^^5* 
jurifdiction  of  the  fame  things  and  a  difagreement  between  the  jones,  16S. 
arbitrators  at  their  firft  meeting,  gives  no  power  to  the  umpire  to  2  Vcntr. 
interpofe,  becaufe,  thougli  they  do  not  agree  at  their  firft  meet™  ''^' 
ing,  they  may  at  the  next. 

The  arbitrators  may  choofe  the  umpire  before  their  own  time  Roll.  as.-. 
is  expired,  for  that  is  no  relinquifliing  the  arbitration,  but  a  pru-  =^'- 
dent  provifion  in   cafe   they  fliould  difagree  j   and  therefore  an  J^°' 
award  by  them  at  any  time  before  their  time  expired  is  good,  and  »  Sand.  13-!. 
an  award  by  the  umpire  in  that  time  is  void.  Raym.  2t.6. 

^  "  ^  Liitw.  544. 

Salk.  70.  pi.  2.  S.  P.  Ld.  Ray.  222.  12  Mod.  tto.  f>er  Holt,  and  2  Mod.  169.  C  fr.'r.  [In 
a  Term  Rep.  644.  it  is  exprefily  determined,  that  tlie  arb  tratcrs  may  eledt  an  timpire  the  veiy 
Inftant  tliey  begin  to  take  the  matter  into  cOi.Hcieration,  and  ihst  this  is  the  faireft  way  oi  choo.nr.i; 
one.j 

The  condition  of  a  bond  was,  If  the  arbitrators  make  an  award  McJ.  Rep. 

on  or  before  19  Feb.  ilfc. ;  and  if  they  do  not  make  it  before,  tfr.  *74- 
their  authority  doth  not  determine  till  after  the   ipth,  and  the 
award  cannot  be  made  by  the  umpire  before  the  2oth. 

If  the  arbitrators  have  time  to  the   loth  of  Jtwey  and  if  they  Roll.  AEr. 

agree  not  to  nominate  one  to  determine  it  by  the  faid  roth,  here  ^^^• 

if  the  arbitrators  choofe  an  umpire,  that  determines  their  power  j  ccdb^Vj'x, 

for  it  feems  plainly  the  defign  cf  the  parties,  that  either  one  or  iSand.  ip. 

the  other  may  determine  it  by  that  time,  and  not  that  both  ftiall  ''•^^  Snik. 

1  '         .  ri-ry-  ■'  7C.    ctr.r. 

nave  concurrent  jurildictions.  r.^VL;v. 

»74.  and  Salk.  72.  pi.  2.    Ld.  Raym.  £71.    T2  Mad.  Jia.,  •where  it  is  faid,  tiat  if  the  umpire  be 

?  *  mazi 
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named  in  th<  fubTnifTton,  he  cannot  make  his  umpirage  before  the  time  given  to  the  arbltratofr  t5 
make  their  award  be  expired. 

Roll.  Abr.         If  the  arbitrators  make  an  award  of  part  daring  their  times, 

*^''  the  umpire  cannot  make  an  awaad  of  the  reft,  unlefs  the  fubmif- 

fion  be,  that  if  the  arbitrators  make  an  award  of  part,  or  of  none, 

then  the  umpire  may  make  an  award  of  tlie  part  remaining  or 

the  whole. 

» Vent.  113,       If  the  condition  of  an  obligation  be  to  ftand  to  the  award  of 

'it'^anl'^^^'  y/.  and  B.y  fo  as  the  faid  award  be  made  before  fuch  a  day  -,  and 

liyres;  ad-    if  they  make  no  award,  then  to  ftand  to  the  award  of  fuch  um- 

judged  by      p[xe  as  the  faid  j4.  and  B.  ftiall  nominate,  fo  as  the  faid  umpire 

*Il"a"u!r   make  his  award  before   another  day,    and  the    arbitrators  be- 

againlf  rol-  r    n  y^  1 

lexfen  Ch.  forc  the  firft  day  make  no  award,  but  afterwards  name  C.  to  be 

Tuft,  who  umpire,  who  thereupon  immediately  refufes,  and  the  arbitrators 

C.  inight  afterwards  nominate  jD.,  who  before  the  laft  day  makes  an  award; 

have  pro-  this  is  3  good  award,  for  the  nomination  of  C.  to  be  umpire  did 

*^^M^ft  "h'"  ^^^  make  him  fo  ;  but  when  he  refufed,  it  amounted  to  no  more 

ing  his  re-  than  a  bare  propofal  to  him  ;  and  the  form  of  pleading  always  is 

fufal  J  and  fufcepto  fuper  fe  onere  arbitrii  fo  that  it  is  the  acceptance  make* 

there  could  j^jj^  umpire. 

not  be  two  ^ 

concurrent  jurifJidions  in  feveral  pcrfons.  3  Lev.  263.  S.  C.  Vide  Salk.  70.  pi.  2.  where,  per  Holt, 
if  the  arbitrators  choofe  an  umpire  who  refufes,  they  cannot  revoke  or  choofe  again,  for  they  have  executed 
their  authority  ;  aliter,  if  they  choofe  him  on  condition  he  do  accept  ;  but  Rookfby  doubted  whether  an 
exprefs  condition  would  make  a  difference,  becaufe  it  feemed  to  be  implied. 

Lev.  139,         If  the  condition  of  an  obligation  be,  that  whereas.^,  and  his 

140.  Bean    fon  of  ouc  part,  ^c.  have  fubmitted  to  the  award  of  j8.  and  C. 

berry.  '^^  quody  ^c.  bcfove  I  il/fl)',  and  if  they  make  none,  to  the  award 

Keb.  790.     of  fuch   umpire  as  they   (hould  choofe,  to  be  made  before  the 

832.  857.     J  Jufie,  and  the  arbitrators  make  no  award,  but  choofe  an  umpipc 

who  makes  an  award,  but  qnoad  the  fon  awards  nothing  ;  this  is 

a  void  award,  for  though  the  ita  quod  be  in  the  claufe  referring 

to  the  arbitrators,  and  the  award  be  made  by  the  umpire,  yet 

the  ita  quod  relates  by  conftru<Slion  to  the  umpire  as  well  as  the 

arbitrators. 

[Hall  V.  An  award  made  by  the  umpire   merely  on  the  evidence  as 

4*Tem*'      ft^ted  by  the    arbitrators,    without  any  re-examination   of  the 

Rep.  589.     witncfles,  if  he  were  not  required  by  the  parties  to  re-examine 

them,  is  good.] 


(E)  The  Award    itfelf,  or  final  Determination  of 
the  Arbitrators  or  Umpire. 


21  E.4. 39.   TjERE  we  muft  obfcrve  tliat  the  courts  of  juftlce  h; 
i^  Co.  C-.  ^^*^'^  '""^^^  liberal  in  the  conllru6lion  of  awards 


avc  of  late 

„^  — V.  ^v^.,...v.v...^..  ^.  ^.....v*.:,  than  for- 

D)cr,  24:.  merly,  and  that  many  of  the  niceft  didindions  to  be  met  with 
in  the  books,  are  by  no  means  to  be  admitted  as  precedents  in 
expounding  awards  at  this  d;iy;  and  this  the  Courts  do  in  further- 
ance of  juftice,  and  for  quieting  controverfies  j  however,  as  an 
award  is  a  judgment,    and  can   only   be   expounded  by   itfelf, 

without 
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without  the  aid  of  an  averment  of  matters  dehors  to  explain  the 
meaning  of  the  arbitrators,  it  is  neceflary  that  it  Ihould  appear 
on  the  face  of  it, 

I.     That  It  be  made  according  to  the  Submiflion. 

If  an  award  be  made  of  any  other  thing  than  what  Is  con-  Plow.  396. 
tained  in  the  fubmilTion,  it  is  voidj.  for  no  a<St  is  my  own,  Dyer,  242. 
or  binding  on  me,  unlefs  done  by  me,  or  by  commiflion  from  me. 

If  arbitrators  award  to  do  an  a<Sl  to  a  ftranger,  this  is  good  (a).  Dudley  y. 

Mailery, 
3  Leon.  62.   Anon,    i  Leon.  316.     [{a)  But  fuch  an  aA  muft  appear  to  be  for  the  party's  benefit. 
Bedam  v.  Clerkfon,  i  LJ.  Raym.  i23.J 

But  an  award  that  an  aft  (hould  be  done  by  a  ftranger,  is  void.  Anon, 
becaufe  he  is  not  within  the  fubmifllon.  Moor,  3.  p. 

II.  Sams 
V.  Pjtr,  Moor,  359.  10  Co.  131.  But  if  he  hath  any  remedy  in  law  or  equity  to  compel  the  ftranger 
to  do  it,  the  award  is  good.  Roll.  Abr.  248,  249.  Stile,  152.  Upon  this  principle,  an  award  that 
one  of  the  parties  fhall  be  bound  with  fureties,  is  bad.  Norwich  and  Norwich's  cafe.  Show.  Rep.  82. 
3  Mod.  272.  S.  C.  3  Leon.  62.  Thurft)y  v.  Halburt.  [An  award  that  all  profecutions  fliail  ceafe 
in  all  aftions  between  A.  and  B.  will  not  extend  to  fuits  where  A.  is  plaintiff',  and  B,  and  others  ate 
defendants.     Barnardifton  v.  Fowler,  10  Mod.  204.3 

If  two  fubmit  to  an  award  all  aftlons,    and  the  arbitrators  10  Co.  131, 
award  a  releafe  of  all  anions  till  the  time  of  the  award,  feme  ^32. 
books  have  faid  that  this  is  void  for  the  whole,  becaufe  it  extends  .-tj,  '    *^* 
to  things  partly  in  the  fubmlflion  and  partly  to  things  out  of  it,  Vandlore 
and  it  is  one  entire  a£l  \  for  fay  they,  to  do  that  a<Sl  they  are  not  ^J''!,^!?* 
obliged,  becaufe  not  within  the  fubmiflion ;  and  to  do  an  a£l  re-  24,.* 
lating  only  to  things  contained  in  the  fubmiflion,  is  another  a£l  2  Roll.  Rep. 
from  what  is  awarded  \  [b)  others  have  faid  that  this  is  not  void,  i?-^*  „  ^^'^' 
unlefs  there  are  fhewn  on  the  other  fide  caufes  of  a£lion  arifing  Cro.  Jac* 
between  the  time  of  reference  and  of  making  the  award,  other-  353*  447* 
wife  none  fliall  be  intended  ;  and  then  the  releafe  only  relates  to  p^^j^    • 
the  things  in  fubmiffion.  Sid.  361;.* 

2  Mod.  169. 
(i)  Hob.  190.  Sid.  154.  Moor,  S85.  Hutt.  29.  I  Salk.  74.  Bunb.  250.  [Award  of  general  releafcs 
under  a  fpecial  reference,  is  good  for  the  matters  referred,  and  void  as  to  the  rett.  2  Bl  Rep.  11 15, 
So  on  a  fubmi.Tion  by  an  executor  and  an  adminiftratur  in  thofe  charadlers,  an  award  (hat  tliey  execute 
general  releafes  to  each  other,  is  good,  for  the  Court  will  not  intend  ikn  any  thing  is  ordered  to  be  re- 
leafed  except  the  matters  in  difputc  between  the  parties,     i  Term  Rep.  691.  J 

But  It  lias  been  refolved,  and  feems  now  fettled,  that  the  a£t;  3  Lev.  j89. 
is  not  entire  ;  for  he  may  releafe  all  adlions  to  the  time  of  the  ^  ^?"'^-  '^9- 
fubmiflion  ;  for  though  there  is  one  deed  of  releafe  awarded,   yet  J  \^,'^' 
that  deed  relates  to  feveral  things  that  are  dividable  in  their  own  3  Lev.  413. 
nature  one  from  the  other,  and  fo  it  fliall  be  good  for  what  is  in  *  ^^^*  ^* 
the  fubmilTion,  and  void  for  the  refidue. 

The  arbitrators  cannot  bind  a  man's  liberty  or  right  to  real  9  E.  4.  44. 
things,   where  perfonal  things  are  fubmitted  ;  and  therefore  if  ^°"*  ^^^' 
they  award  fervice  for  two  years,    or  a  releafe  of  the  right  of  ^t^"  '""* 
lands  in  fatisfaflion  for  a  trefpafs,  this  is  void ;  for  nobody  can 
be  fuppofeil  to  fubmit  more  than  his  perfonal  ellate  to  anfwer  a 
perfonal  injury,   for  that  only  might  be  taken  in  execution  for 
it  by  the  common  law,  and  that  may  be  bound  to  anfwer  it; 

V  3  therefore 
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6  Mod.  221.  therefore  if  the  arbitrators  award  a  horle,  money,  a  quart  of 
Salk.  76.  -vvine,  in  fatisfa£lion  for  a  trefpafs,  this  is  good  ;  for  here  a  new 
Rol'uAbr.  perfonal  duty  is  raifed  inftcad  of  the  former,  and  to  fatisfy  out  of 
243.  com.     the  perfonal  eftate  is  neceffarily  implied  in  the  fubminion,  for  this 

is  a  means  neceffary  to  quiet  the  matters. 
Palm.  107.  If  two  fubmit  to  award  all  quarrels  concerning  tithes  in  a 
^°"-  ^'P-  place  certain,  and  the  arbitrator  awards  that  one  fhall  pay  to  the 
Rep".  ^92°  other  20/.,  and  the  other  (luiU  releafe  to  him  all  actions  ;  this 
Cro.  Jac.  {hall  be  intended  all  aclions  concerning  the  tithe,  unlefs  the  con- 
^^+'  trary  appear  on  the  other  fide,  and  the  a£lions  may  be  fevered  ; 

and  this  (hall  be  good  for  the  ads  in  the  fubmiihon,  and  void 
for  the  reft. 
2  Sand.  190.  A  fubmiffion  of  all  debts  and  demands,  and  a  releafe  of  all 
Mtries  *"^  judgments,  executions,  and  extents  awarded,  is  a  good  award. 
2C.H.  6. 18.  A  fubmiiTion  of  all  matters  between  the  plaintiiT  and  another, 
3Bulft.6i;.  and  an  award  made  of  things  that  the  party  hath  in  right  of  his.. 
[This  point  ^j^^     jg     ^^j      £^j.  ^^^^^  things  are  comprehended  under  the 

docs  not  ao  '        ,,°  '  or 

pear  in  the     words  all  matters. 

cafe  in  the  year-book  refened  to  in  Bulftr.] 

'3Bulft.3i2,       On  a  fubmiiTion  of  all  injuries,  an  award  of  all  debts,  duties, 
3' 3-  and  trcfpaffes,  is  a  good  award  ;  for  whatever  is  againft  law  is  an, 

injury. 
Cro.  Eiiz.  A  fubmiflTion  of  all  a6lions  now  depending,  and  an  award  of 

Where  the    ^^^  a£lion5,  good  ',  for  it  fhall  be  Intended  adllons  depending. 

words  de  &  fujier  pviffi'iffii  re'^rain  the  award  to  the  thing  fubmitted.  Cro.  Eliz.  S61.  S  Co.  g"?. 
Cro.  Jac.  200.  351-  P.oll.  Abr.  i^-'.  Sand.  32.  6  Mod.  232.  A  fubmifTion  of  all  controverfjes 
touching  money  laid  out  for  his  wife  ivjicn  (he  was  (ble,  at  her  requeft,  and  the  award  of  340  1.  tor  all 
fums  laid  out  for  the  wife  when  fole,  omitting  at  her  requeil  ;  this  is  void,  becaufc  they  award  another 
thing  than  that  which  is  contained  in  the  fubmiffion.     Cro.  Jac.  640.  * 

*  Siu.  If  the  fubmiflion  be  recited  in  tlie  a'vard,  whether  the  award  fhall  not  bear  reference  to  the 
terms  of  the  fubmiliion,  and  be  ronftrued  accordinijly^  r.  e.  to  mean,  at  her  rtquej},  and  be  good  ? 

f  Green  v.  Under  a  reference  of  all  matters  In  difference  between  part- 
1  Bi  "rc  ncrs,  the  arbitrators  may  award  a  dillblution  of  the  partnerlhip. 
475.  So  between  a  mafter  and  apprentice,  they  may  aviard  the  inden- 

tures of  apprentlcefnip  to  be  delivered  up. 
Malcolm  r.        Under  a  reference  cf  all  ivatters  hi  diffcretjce  between  the  parties 
-Term"'      '"   ^''^  caufe^    the   arbitrators   may  travel   out  of  that  particular 
Kep.  645.     caufe,  and  take  into  confideratlon  any  crofs  demands  between  the 
parties,    though  not  pleaded  by  way  of  fct-off:    and  the  colls 
being  to  abide  the  event  makes  no  dilTerence.    But  under  a  refer- 
ence of  all  matters  in  difference  in  this  caufe  between  the  parties, 
they    are  confined   to  the  matters    in    diipute    in    that    caufe 
Fmith  V.       only.     But  this  diftlncllon  in  the  terms  being  perhaps  too  re- 
Te"rmRep     6^^  ^^"^  ^^  general  underftnnding  of  mankind,    it  is  recom- 
626.  mended  {a)  to  make  the  former  a  reference  of  all  matters  in  differ- 

(a)  By  Bui-  er.ce  between  the  parties^  omitting  the  Vfox6?,  in  the  carfe,  and  the 
'^'^' ^'  Iztter  2L  Tisfcrence  of  all  tnatters  in  difference  in  the  caufe y  omitting 

between  the  parties, 
Malcolm  v.       AfTignees  of  a  bankrupt  having  received  a  fum  of  money  from 
-Term"'     ^  dcbtoi  to  the  bankrupt  as  due  to  his  eftate,  and  having  com- 
■  P.ep.  645.  menced 
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menccd  an  a6lIon  agalnft  the  fame  debtor  for  a  furtlier  demand 
on  the  fame  account,  to  which  the  general  iflue  only  was  pleaded, 
and  this  caufe  being  referred  to  arbitration,  it  was  holden,  that, 
under  the  general  reference  above  dated,  the  arbitrators  might 
award  that  the  aihgnees  Ihould  repay  a  part  of  the  money  which 
they  had  already  received,  if  it  appeared  to  have  been  paid  by 
miftake. 

A  demand  as  executor  may  be  taken  into  confideration  under  a  Eiietfon  v." 
ceneral  reference.]  Cummins, 

There  is  a  controverfy  between  ^.  and  B.  on  the  one  part,  and  Roll.  Abr. 
C.  D.  and  E.  on  the  other  part,  and  C.  for  himfelf,  and  D.  and  M4« 
£.  fubmits  the  matter,  and  promifes  to  ftand  to  the  award  ;  if 
the  award  be  that  C.  (hall  pay  fo  much  in  fatisfaftion  of  the  con- 
troverfy, it  fhall  bind  him,  though  it  concerns  D.  and  £.  who  are 
ftrangers  to  the  fubmilfion,  inafmuch  as  tlae  thing  awarded  is  to 
be  done  by  him,  and  not  by  the  ftrangers  to  the  fubmiflion. 

If  there  be  a  controverfy  between  the  parfon  and  his  parifhion-  Roll.  Abr. 
ers,  whether  tithes  fhall  be  paid  in  Jpecie  or  not,  and  they  fubmit  ^^^,r  . 
all  controverfies,  and  the  arbitrators  award  that  they  fliall  pay  fo  fubmiflion 
much  a-year  for  tithes;  this  is  good,  for  that  was  the  {a)  debate  beofafuit 

on  the  award.  depending  in 

^  an  ejtcfione 

firma,  and  the  award  be  of  the  right  of  the  land,  it  is  not  good.  Roll.  Abr.  246.  If  the  fubmiflion 
be  of  ail  aftions  perfonal,  jeEl'ii  &"  qucrdh,  they  cannot  make  any  award  of  any  real  fuit,  for  the  word 
ftrjonal  xtizx%  to  all  that  comes  after  the  copulative  ;  but  if  the  fubmiflion  be  of  all  actions  perfonal,  ae 
Jcfiis  &  querclii,  they  may  ;  for  the  word  ac  makes  a  plain  diftindion  between  the  feveral  parts  of  it. 
Roll.  Abr.  246.  If  the  fubmiflion  be  of  a  term,  and  all  that  belongs  to  it,  and  the  award  is  made  of 
the  rent  which  fliall  become  due  next  MkhaeJmas,  tlie  award  is  not  good,  becaufe  it  may  be  extinguiflied 
by  furrender,  eviftion,  &c.  before  Michaelmas.  Roll.  Abr.  245.  If  the  fubmiflion  be  of  all  adions, 
they  cannot  make  an  award  of  caufes  of  adlions ;  but  otherwife  if  the  fubmiflion  be  of  all  aftions  and 
quarrels,  for  the  word  quarrels  comprehends  caufes  of  aiflion.     Roll.  Abr.  245. 

If  the  fubmiflion  be   of  all  controverfies  to  the  time  of  the  Roll.  Abr. 
fubmiflion,  and  the  award  be  that  one  of  them  (hould   deliver  \'(\[^^^^,' 
up  an  obligation  made  fince  the  fubmiflion,  in  fatisfadlion  of  all  miflionbeof 
matters,  ^c.  this  is  good,  becaufe  the  bond  is  given  only  in  fatif-  ^n  aftions 
faaion.  J'r'^'"^^ 

between  A. 
and  B.,  an  award  cannot  be  made  of  any  a£llon  depending  by  A.  and  his  wife  agalnft  B.  being  out 
of  the  fubmiHion.  Roll.  Abr.  246.  Ihis  mult  depc.id  on  the  intention  of  the  parties,  where  that 
can  be  coUedled  with  certainty. 

An  award  may  be  good,  though  part  of  it  be  made  of  a  thing  For  this 
not  within  the  fubmilDon;  as  if  an  award  be  to  pay  1000/.,  and  to  !'' '  ^^°"' 
procure  a  ftranger  to  be  bound  to  pay  22/.  per  ann.  the  plaintiff  Cro.Ja.44g. 
muft  lay  the  breach  in  not  paying  the  1 000/.  for  as  to  the  other  10  Co.  131. 
part  it  is  wholly  void.  ^^^      ^ro.  El.  75S.  809.  ace.  Kelw.43.  Semb.   sCo.^jsl^cL. 

If  an  award  be  good  for  part,  and  void  for  part,  the  plaintiff  2  Roll.  Rep. 
may  aflfign  the  breach,  that  the  defendant  did  not  perform  the  4^« 
thing  fubmitted,  tiec  performavit  in  aliqiio  ;  for  it  fliall  refer  only 
to  that  in  tlie  fubmiflion,  for  the  rell  is  void,  and  not  to  be  per- 
formed. 

If  the  arbitrators'  award  on  one  fide  an  a£l  contained  in  the  Poph.  iu« 
fubmiiHon,  and  on  the  otlier  fide  an  ad  out  of  it,  this  a  void  J^^"'  J^'^^j^ 

J>  4  award    ^^' 
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award  for  the  whole  ;  for  this  is  unequal,  becaufe  there  is  fome- 

thing  on  the  one  fide  awarded  only,  and  nothing  on  the  other ; 

for  what  they  intended  to  balance  it  with  on  the  other,  appears  to 

be  void. 
a  Sand.  5-9  ^       If  the  arbitrators  award  lo/.  to  one  of  the  parties,  and  5/.  to  a 
bo  it  a  leafc  ftvanger,  this  is  good  as  to  the  party  himfelf,  and  void  for  the 
to  the  party    Itrangcr. 

for  life,  the  remainder  lo  J.  S.,  the  remainder  is  void  to  the  ftianger.     Cro.  Elir.  75?. 

Nichols  V.         An  award  may  be  good,  though  made  of  lefs  than  is  contained 

Grunnion,  j^^  ^j^^  fubmilTion ;  as  if  the  fubmifilon  be  of  all  aclions,  tref- 

Bafpole's*  pafTes,   demands,  and  controverfies,  and  the  award  be  made  of 

«^'=»  fome  only,  this  is  good  ;  for  no  more  (hall  be  fuppofed  to  be 

Mfd°dkton  n^ade  known  to  the  arbitrator  ;  and  if  there  be  other  caufes  of 

V.  Weeks,  adlion  in  being,  and  they  were  made  known  to  the  arbitrator,  they 

Cro.  Jac.  mud  be  fiiewn  on  the  other  fide ;  and  this  as  well  where  the 

bws  v^^"  fubmiflion  is  conditional  (a)  by  iia  quody  as  where  it  is  abfolute  ; 

Curling,  for  the  award  being  made  dejiramj^Sj  (hall  be  fuppofed  to  fettle 

Cro.  Ja.  aji  things. 

278.     Or-  ^^ 

melade  v.  Cooke,  Cro.  Ja.  355.  For  this  tj'j!  etlatn.  Brownl.  63.  2  Brownl.  310.  Sid.  IZ. 
Dyer,  216.  24.2.  Hard.  45.  [4  Leon.  4.9.  Lutw.  554.  Hawkins  v.  Coclough,  i  Burr.  274.  But 
where  the  fubmiflion  is  of  certain  things  fpecifically  named,  with  a  provifion  or  claufe,  ito  quod,  the 
arbitrator  ought  to  make  his  award  of  all,  otherwife  it  will  be  void.  Bafpole\scafe,  8  Co.  9S.  Hamond 
V.  Hatch,  Goldfb.  115.  p.  14.  (a)  This  conditional  claufe  is  uAially  exprcifed  by  the  words,  "  Ita 
*'  quoJ  de  pyamijfii  ;"  but  the  exprcflion,  *'  fo  as  ihcjame  award  be  made  and  delivered  by  a  particular 
•♦  day,"  admits  of  a  fimilar  conftrudtion,  the  "  faive''^  referring  to  every  thing  before  mentioned. 
Rifden  v.  In^let,  Cio.  El.  838.  A  provifo  that  an  award  be  made  on  or  before  a  pjrticular  day,  im- 
plies a  provifo  that  it  be  made  "  of  the  ptemifes,"  though  that  be  not  exprefled.  Lee  v.  Elkin,  Lutw. 
545.  Where  there  is  a  provifion  foi  the  appointment  of  an  umpire,  the  conditional  claufe,  if  inferted 
with  refpeCl  to  the  arbitrators,  extends  to  hini,  though  it  be  not  repeated.     Bean  v.  Newbury,  i  Lev. 

[Hopper  V.  An  award  of  one  particular  thing  for  the  ending  of  a  hundred 
Hackett,       niattcrs  in  difference,  is  fufficient :  as,  where  the  fubmiflion  was 

I  Lev.  132.  .  '  r  1      1  .        1  •  •  r 

iKeb.  733.  or   all  matters  m   controverly,  and   the  award  taking  notice  or 

feveral   matters,    ordered  the  defendant  to   pay  to  the  plaintiff 

four  pounds  for  arrears  of  rent,  and  towards  the  repair  of  the 

houfe. 

Bafpo'.e's  AVhere  fpecifick  fubje^ts  of  difference  are  fubmitted,  but  with- 

'g^'  ^b"*    ^"'  ^'^^  conditional  claufe  "  of  and  concerning  the  premifes," 

feeKing  v.    it  is  fiiid  the  arbitrator  may  make  his  award  of  any  of  them  with- 

Hammer-      out  confidering  the  others. 

ton,    I  Bar- 
nard. K.  E.  316.  where  the  gcneiil  principle,  here  laid  down,  is  contraJidted. 

S  Co.  g8.  a.  As  it  is  of  fcveral  particular  things,  faith  Lord  Cokey  fo  it  Is  of 
Vid.zR.^.  feveral  particular  perfons  •,  and  therefore  if  two  of  the  one  part, 
A'btra-  '  ^n^  one  on  the  other  part,  fiibmit  themfelves,  the  arbitrator  may 
viint,  make  an  arbitrament  between  one  of  the  two  of  the  one  part, 

^n  Pk)*wd '''^  ^"*^^  ^^^^  Other  of  the  other  part,  and  it  will  be  good. 

289.   Bean  v.  Newbury,  i  Lev.  140.     i  Keb.  885.  contr. 

jovcc  V.  Where  the  fubmiffion  was  by  two  plaintiffs  on  one  fide,  and 

Hadr.*'        defendant  and  his  wife  on  the  other,  of  all  matters  and  contro- 

^93.  verfies  between  them,  "  or  any  of  them  ;"  the  award  was  holden 

good,  though  nothing  was  awarded  concerning  the  defendant's 

wife, 
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^tfe,    on  account  of  the  words    "    between  them  or  any  of 
««  them." 

If  A,  and  B,  on  one  fide,  and  C.  on  the  other,  fubmit  to  the  Arnold  v. 

award  of  J.  S.  all  matters  between  them;  J.S.  may  make  an  ^^iir.' f^t!"' 

award  of  any  matter  between  A.  alone  and  C,  for  the  fubmiflion  j^i'^  q.*  ^^ 

Ihall  be  taken  diftributively,  and  perhaps  there  was  no  matter  be-  Carter  v. 

tween  B.  and  C.                                                                         ^  Jvcr'n^jg. 

A  fubmiflion  of  all  matters  in  difference  between  the  parties,  Atheiftunv. 

when  there  are  more  than  one  on  one  fide,  is  the  fame  as  a  ^^^'^^ 

fubmiflion  of  all  matters  between  the  parties,  or  either  of  them  ;  ^'^'   ^'^^' 
and  therefore  on  fuch  a  fubmiflion  an  award  of  a  fum  to  be  paid 
by  one  of  the  two  or  more  to  the  fingle  party  is  good. 

But  if,  in  fuch  cafe,    it  appear  in  the  fubmiihon   that  tliere  Harris  v. 

were  di.^erences  between  the  perfon  on  one   fide,  and   all   the  ^^^J"^^^'j. 

parties  on  the  other,  and  the  fubmiflion  be  with  the  pi'ovifional  tit.  j'hb'. 

cJaufe  ;  the  award  muft  comprehend  all  the  parties,  betjaufe  the  G-  P-  cited 

fubmiflion  is  under  a  condition  that  it  fliall  do  fo.]  ^id^zT' 

If  the  award  be  conditioned  to  be  delivered  in  writing  under  Dyer,  243. 

hand  an<l  feal,  the  circumfl:ances  mufl;  be  obferved,  or  the  award  ^^^''"' 

is  void  ;  and  therefore  if  it  be  delivered  under  feal  only,  it  is  not  BuKt.  no*. 

fuflicicflt,  ^^'"-  Abr. 

245.  Cro. 
Jac.  277.  z  Mod.  Rep.  77,  1%.  Palm.  97.  Lutw.  560.  i  Str.  116.  That  the  aibltra.or,  if  he 
cannot  write,  ought  to  let  his  mark  on  the  aw:ird.     Bulft.  110. 

If  two  fubmit  all  aftions  till  the  ninth  of  June,  if  a  quod  arhl-  Roll.  Rep. 

iriumfiat  de  pravii/fts,  and  an  award  is  made  of  ail  actions  till  the  362. 

feventh,  fome  have  faid  this  is  lefs  than  the  fubmiflion,  and  void;  ,^^ 

but  the  better  opinion  is,  that  this  is  well  enough,  efpecially  Cro.  Car. 

unlcfs  there  be  fliewn  on  the  other  fide  an  adlion  arifing  between  ^''''  ,^'7* 

"  '  Cro.  Jac. 

the  feventh  and  ninth.  ^78.    t>  Co.  97. 

[Where  the  fubmiflion  to  an  award  was  that  it  fliould  be  made  Knox  v. 

on  or  before  the  flrft  day  of  Michaelmas  term,  and  the  time  was  ^'j™'^'^^f  ^' 

enlarged  until  the  firll  day  of  Hilary  term.   Lord  Thurloiv  held  K.ep.  j^s. 
that  an  award  made  on  the  fiift  day  oi  Hilary  term  was  good, 
that  it  was  an  enlargement  of  the  time  injlatu  quo,  and  therefore 
^uil  include  that  day. 

The  awarding  of  cofls  is  iHcidental  to  the  power  of  an  avbitra-  z  Tvnn 

tor:  a  provifion  therefore   in  the  reference  that  the  coils  fliall  ^^'•■p'=-;4- 
abide  the  event  of   the  award,    is  a  rcflriiflion   of  the   power 
which  he  otherwife  necefiarily  hath  of  giving  colls  at  his  elec- 
tion. 

By  the  terms  event  of  the  aiuardy  mufl;  be  underfl:ood  ihc  legal  3  Tcr.  i^ep. 

evetity  and  therefore  under  this  provilion  the  party  fliall  pay  only  ^''^^  ,1 

fuch  cofl;s  as  he  would  have  been  liable  to  pay  if  a  verdldt  had  i,u,ji  v. 

palied  againfl;  him.     Cofl;s  therefore  ftiall  not  be  taxed  againfl;  Alrhiin, 

executors,  nor  fliall  plaintiff  be  entitled  to  any,  if  his  orieinal  do-  '^•'i.-''"*'"' 

mand  be  found  by  the  arbitrators  to  be  under  forty  iliillings.  cxccutcrj.v. 

So  where  in  an  adtion  of  trefpafs  for  pulling  down  the  plaiutifF's  H-i'-^il, 

gates    and    affaulting  him,    the   defendants   juflified   to    all  the  ^^.^^^f'"^' 

counts  except    one  under  diflerent  rights  of  way,  and  pleaded  cmti., 

not 
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Hii.23G.3.  not  guilty  to  the  whole,  and  the  arbitrators  awarded  the  dcftni* 

^^  ants  a  right  of  way,  but  different  from  thofc  claimed  in  the  pleas, 

and  gave  five  fhillings  damages  for  the  aflault,  which  they  found 

was  committed  in  the  exercife  of  the  right  of  way  negatived  by 

the  arbitrators  ;  it  was  holden  that  the  plaintiff  was  entitled  to 

HO  more  cofls  than  damages ;  for  the  arbitrator's  award  is  not 

equivalent  to  a  judge's  certificate  under  the  flatute  of  22  ^ 

23  Car.  2.  c.  9. 

Browne  V.  An  award  to  the  plaintiff  of  "  the  cofhs  by  him  fuftained  in 

I  h'^^bi"'       "  ^^^'^  ^^^^  adion  to  be  taxed  by  the  proper  ofncer,"  does  not  in- 

Rcp^za's.     elude  the  cofts  of  the  reference,  but  is  confined  merely  to  thofc 

of  the  adlion.] 

2.     It  ought  to  be  certain. 

5  ^°- 11  •  As  an   award   is   in   nature  of  a  judgment,    it  ou'ght  to  be 

€jp"°' Cro  "^^ol'y  decifive ;  for  if  it  doth  not  determine  the  matter,  it  be- 

Eiiz.  43a.  comes  the  caufe  of  a  new  controverfy  :  therefore  if  the  arbitra- 

S-  ^  tors   av/ard  a  bond  for  quiet  enjoyment  of  lands,   without  ap- 

"6°-.  s°c.  poin^^irig  a  certain  fum,  this  is  a  void  award,  and  the  party  is  not 

Moor,  3  5-}.  obliged  to  give  bond  to  the  value  of  the  land  ;  for  then  the  fenfe 

s. c.   Roil.  qI  [j-^e  award  i-iiufl  be  fupplied  by  averment:  now  if  it  hath  the 

Dyer  zaV.  credit  of  a  judgment,  there  can  be  no  interpretation  made  of  the 

Yeiv.  93.  award,  but  by  the  words  of  the  award  itfelf  \  for  if  it  receives 

[Thecer-  jjg  nieaning  from  any  matters  out  of  the  award,  the  mind  of  the 

award'mav"  arbitrators  js  only  guefl:  at,  and  not  expreffed  :  but  the  parties 

Be  judged '01  intended  to  be  obliged  only  by  what  the  arbitrators  thernfelves 

ai:cordin2  to  dg^dare  to  be  their  award  5  and  were  the  bond  to  be  according  to 

KT.tent,  and  Ae  value,  they  cannot  affign  their  power  to  any  perfon  to  affefs 

confirtent  the  value. 

with  fair 

atid  reafonable  prefumption;  therefore,  where  the  fubmiffion  was  in  genera!  terms,  "  of  all  afljons, 
"  fifi".,"  and  the  arbitrator  recited  or.Cy  which  '.vas  in  iiSt  depending,  referring  to  the  fubmlirion, 
as  authori2ing  him  to  determine  it,  the  award-was-  holden  fufficiently  ceitain,  tor  there  was  no  pro- 
bable preiumption  of  any  other  raiifc  of  complaint,  the  parties  not  having  defired  to  be  heard  upoa  any 
more  than  that  one.     Hawkins  v.  Coclou^h,   i  Buir.  274.] 

Cro.  Jac.  So  if  the  arbitrators  award  that  one  party  Avail  give  fecurity 

Th^ncand  ^°  ^^^  Other  for  the  payment  of  16/.,  this  is  not  a  good  award, 

Eigby.  becaufe  it  does  not  appear  what  fecurity,  whether  by  bond,  or 

\i-!>k..  34S.  ctherwife. 

S  Str.  1024.  S.  P.  An  award  to  enter  into  an  obligation  for  the  paymCBt  of  a  fum  of  money,  widiout 
iiie.itiQjii,pa  '^^  i^rn,  •»  void  for  uncatainty.     Lev.  83.     Sid.  ayo. 

Koir.  A&r.  If  the  condition  of  an  obligation  be  to  fubmit  to  an  award  all 
$64..^  p.  9.  controverfies  between^,  and  5.,  and  an  award  is  made  that  .^, 
Aubiey.^'^  ihall  permit  B.  to  enjoy  certain  leafes  of  lands  purchafed  from 
Stile^365.  J.  S.,  and  that  B.  fiiall  pay  the  rents,  and  perform  the  covenants, 
and  deliver  to  yi.  a  true  copy  of  the  leafes,  and  pay  the  arrears  to 
the  time  of  the  purchafe  from  J.  5.,  this  is  a  good  award  as  to  the 
rents  and  covenants,  though  not  particularly  fpecified  ;  for 
though  generally  it  is  true  that  an  award  is  to  be  interpreted  by 
its  own  words,  and  not  by  any  matter  out  of  the  award,  which 

doth 


i.c. 
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doth  not  appear  in  the  words  -,  yet  when  the  words  of  an  award 
have  relation  to  things  certain,  out  of  the  award,  thefe  things 
piay  be  averred  •,  for  that  is  the  exprefs  mind  of  the  arbitrators, 
which  they  have  exprefsly  referred  to  ;  but  as  to  the  arrears  the 
award  is  void  •,  becaufe  they  have  not  referred  to  any  matter  that 
falls  within  the  cognizance  of  B.y  for  he  cannot  compel  A.  or 
y.  S.  to  fet  the  time  of  the  purchafe  ;  and  an  award  of  what  can- 
not be  certainly  done  is  not  a  certain  determination. 

If  an  award  be  that  one  fhall  acquit  the  other  of  an  obligation  Roll-  Abr. 
of  200/.  aut  eo  circitery  and  the  party  is  bound  in  an  obligation  of  ^^aVch'iS. 
105/.  aut  eo  circiter^  this  is  a  good  award.  S.  C. 

If  an  award  be  that  one  fliall  pay  the  other  61.  on  the  twenty-  Roll.  Abr. 
firft  of  May,  and  that  the  other  fhall  releafe  his  right  in  certain  ^^J"  P'  ^' 
lands  pradici'  primo  die  Jldaii,    omitting   vicefiniOy   not  good,   be-  Markham 
caufe  there  was  not  any  fuch  former  day  before-mentioned,  and  and  jen- 
fo  the  mind  of  the  arbitrators  not  underftood.  "I^"^5  ^^ '"' 

Brownl.  92.  S.  C.  Cro.  Jac.  149.  S.  C. 

If  an  award  be  made  between  A.  and  B.  touching  certain  quar-  Roll.  Abr. 
ters  of  malt  delivered  by  A.  to  B.^  that  B.  (hall  pay  to  A.  fo  much  ^^^'^f  ".^^ 
for  every  quarter,  as  a  quarter  of  malt  was  then  fold  for,  this  is  bridge, 
void;  becaufe  not  faid  at  what  market  price;  for  one  market  may 
be  much  dearer  than  another. 

[An  award,  *'  that  the  defendant  fhall  deliver  certain  goods  Cockfonv. 
"  particularly  named,  and  three  boxes,  and y^i/^m/ books,  with-  ^°^^,  ' 
**  out  naming  the  books,"  is  uncertain  :  the  books  fliould  have 
been  particularly  defcribed,  unlefs  it  had  been  faid  that  the  books 
were  within  the  boxes,  by  which  they  would  have  been  fuffici- 
ently  afcertained.     So,  an  award  "  That  one  of  the  parties  fhall  Eedam  v. 
**  deliver  up  to  the  other  a  certain  writing  obligatory,  or  a  cer-  l/'r*^"'  ' 
"  tain  bill  obligatory  which  he  had  before,"  is  altogether  uncer-  134. 
tain,  for  it  does  not  fay  of  what  fum,  or  of  what  penalty  the 
bond  is,  or  of  whom  it  was  obtained.] 

If  ^.  and  5.  merchants,    and  C.    and  Z>.   with  all  the  other  Rcil.Abr. 
owners  and  mariners,  fubmit  to  the  award  of  J.  5.,  concerning  a  ^^j** 
(hip  taken  by  way  of  reprifal,  and  A.  and  B.  enter  into  an  obli-  ije.'i-V. 
gation  on  one  fide,  and  C.  and  D.  on  the  other  fide,  and  1000/.  S.C. 
is  awarded  to  C.   and  1).,    to  the  ufe  of   themfelves  and   the 
rcll  of  the  owners  and  mariners,  this  is  a  good  award,  though 
every   man  has  not   a  certain  allotifient,  for  C.  and  D.  fubmit 
jointly  in  the  name  of  the  reft  ;  and  tlierefore  an  award  of  any 
thing  to  ihem  as  one  perfon,  without  fubdivilion,  is  good  ;  and 
C  and  D.  being  intruded  for  the  reft,  they  are  bound  to  make 
a  reafonable  divificn  ;  if  not  at  common  law,  at  leaft  in  Chan- 
cery. 

If  an  award  be  made  that  A.  fhall  pay  B.  his  day's  work,  and  =  Smd. 
talk  work,    and  B.    fhall    then  pay   25/.  to  A.y  and   then  they  ^J^l\^^ 
fhall  make  each  other  general  releafes,    this  is  a  void   award,  .  Keb.  1-7^6. 
and  cannot  be  helped  by  averment  that  he  paid  fuch  a  certain  S.C. 
fum  for  day's  work  and  talk  work  ;  becaufe  the  award  is  void  in 
itfelf,  by  not  fettling  the  certain  fum  ;  and  if  that  i$  void  upon 

which 


Sid.  s)' 
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which  the  fubfequcnt  payment  and  releafes  arc  to  be  made,  thd 

whole  award  mult  be  void. 

Winch  V.  An  award  ia  made  of  40/.  and  mutual  releafes;  btit  if  it  Ihall 

Saunt'crs,      appear  to  the  arbitrators  that  one  of  them  ftands  obliged,  (s*f. 

584.  Palm.  ^'^^  t^^"  ^'^  much  fhall  be   deduced,    this  makes   the  whole 

145.  S.  c.    award  void  -,  for  it  is  uncertain  how  much  will  be  due ;  but  if  the 

award  had  been  that  if  any  bill  of  debt  appears  to  fuch  a  fum, 

that  tliis  fum  certain  fliotild  be  dedu£led,    this  perhaps  woul-d 

have  been  a  good  award  j  and  though  he  awards  mutual  releafes, 

which  would  make  a  £nal  end  of  ali^  yet  it  appears  it  was  to  be 

after  payment ;  and   therefore  that  part  of  the  award  Ihall  not 

ftand  alone,  for  that  is  contrary  to  the  intent  of  the  award :  fo 

(<r)  Kinge     if  the  arbitrators  m:ike  an  award  with   a  pvovlfo  {a)  at  the  end 

Fines,  I    j^£  j^^  j^^j  j£  ^]^gy  ^Q  {mc\v  an  aft  the  wliole  award  fhall  be  void, 

the  whole  award  is  void  ;  for  the  award  ought  in  prefent  to  be 

certain. 

Roll.  Abr.  An  award  that  one  fhall  pay  part  of  the  charge  of  the  voyage, 
2^t.  pi.  14.  ^^^  allow  his  part  of  the  lofs  that  fliall  come  to  the  (hip  upon 

An  award  •  \       c       ■  111  •  I        r 

that  one  oi    account,  IS  good  •,  tor  It  may  be  reduced  to  certamty. 

the  parties 

Ihjll  account  v/ith  the  other,  not  good,  becaufe  the  matter  not  fettled.  Fitz.  Abr.  tit.  Award,  37.  Aj» 
award  that  one  fha'.l  pav  a  moiety  (ujufdam  dcbiti,  &c.  held  not  good,  for  the  uncertainty.  Rol.  Abr. 
263.  Sua-re  f'  And  'viJe  6  Mod.  Rep.  231.  where  an  award  that  joint  tenants  Should  make 
partition  by  mutuil  conveyance;,  though  it  did  not  point  out  what  part  each  of  the  parties  v;as  to  have-, 
was  holden  good. 

Dyer,  242.        If  the  fabniilHon  be  of  200  acres,  called  KelJJorne  Lt't:gy  and 

Roll.  Abr.    ji^g  award  be  concernine  the  walle  lands  in  the  town  of  K.  this 

203.  p.  j.  .  '^  .  ,  .    .» 

award  is  void,  and  cannot  be  helped  out  with  an  averment ;  fo  if 

money  be  awarded  to  be  paid  by  one,  and  it  is  not  faid  in  fatif- 

faftion  of  what  he  owes  the  other,  that  cannot  be  averred. 

Stile,  28.  If  an  award  be  that  one  of  the  parties  fhall  pay  to  the  other 

Five  poun  >  ^    much  as  is  due  in  confcience,  this  is  a  void  award. 

awarded  tor  ' 

quit  lents  and  other  fmall  things,  void  for  the  uncertainty.  March,  144.  *  An  award  to  pay  fa 
much  money  jb  fuch  land  is  worth,  void  tor  uncertainty.  Skin.  248.  arguendo.  [In  the  cafe  front 
March  an  infant  was  concerned.] 

*  ^.  If  it  is  a  final  payment  I 

6  Mod.  If  vf.  commits  a  nuifance  to  B.  by  ere£ling  fcaffblds  on  his 

SaJk  *^^.  ^^"  ground,  and  the  arbitrators  award  that  the  fcaffolds  fliall  be 
iSaik.  498.  removed,  it  muft  be  underftood  that  they  are  to  be  removed  by 
sLd.Raym.  ^,  on  whofe  grcup.ds  they  are;  for  though  any  perfon  may  by 
Arnote  and  ^^^^  remove  a  nuifancc,  yet  the  arbitrators,  who  are  judges  of 
Breame;  by  equity  as  wcU  as  Liw,  mufl  bo  underfl;ood  to  intend  it  of  him  who 
three  judges  committed  the  nuifance,  and  therefore  tlie  award  not  void  for  un- 

a!:ainft  Holt,  .    •    ^ 

ch.  juii.      certamty. 

who  feemed  of  a  contrary  opinion. 

r.eaiev.  An  award  to  pay  the  charges  of  fuch  a  fult,  is  good ;  becaufe 

Ecaie,  Cro.  jj.  jg  j.}^g  intent  of  the  arbitrators  it  fliould  be  reduced  to  a  cer- 

iianfo^n  v!  tainty  by  the  attorney's  hill,  who  is  the  only  perfon  that  can 

Live.fedge,  kuow  the  Certainty  -f-. 

aVent.  142. 

Linfi'ld  V.  Feme,  3  Lev.  18. ;  but  v'ide  3  Lev.  414.  where  the  award  was  to  pay  all  expences  of  a  fnit, 
and  all  rcafanabk  expences  cina pciam ^->aJ.   uad  it  vvus  adinitlCiJ/>t7-  Cur'  to  bt  void  for  unccitjinty  ^ 

but 
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iut  to  pay  Tuch  cofts  or  charges  as  the  maftcr  or  protbonotary  fliail  tax,  has  been  always  held  good. 
Sid.  358.  Carth.  156.  2  Wilf.  267.  J  Barnard.  K.  B.  463.  f  And  the  proper  officer  of  the  court 
nay  tax  it. 

An  award  was,  that  one  of  the  parties,  he,  or  his  executors,  Salk.  69. 
{hould  releafe  ;  and  my  Lord  Holt  inclined  to  think  that  it  may  p'-  '•   ^^' 
be  conflrued  that  he  and  his  executors  (hould  releafe.  *^'"'  '^'^^' 

{_kn  award  *'  that  the  one  (hall  feal  and  deliver  a  dcmife  to  Wats  v. 
the  other,  or  his  aillgns,  is  certain  enough ;  it  (hall  be  underllood  ^^,l' ^J' 
"tohimfclf."  _    ^  iK^eb.33s. 

An  award  "  that  the  plaintiff  (hall  pay  the  defendant  a  certain  Roir?  v. 
**  fum  on  a  particular  day,  and  that  then  the  defendant  (liall  re     ^Ta^^. 
**  aflign  the  land  mortgaged  to  him  by  the  plahitiff,"  is  fulfici-  23^.    ''^ 
ently  certain,  though  it  do  not  fay  for  what  term  the  re-alhgn- 
ment  (hall  be,  whether  for  years,  life,  or  in  fee  ;  for  it  (hall  be 
underllood  to  be  for  the  whole  intereft  mortgaged. 

It  is  no  objection  to  an  award  that  it  is  conditional,  as  that  Ferferv. 
one  of  the  parties  (hall  enjoy  a  houfe  for  three  years  and  a  half,  '^'■o"'i>  Cro. 
and  (hall  pay  his  rent  every  half  year  •,  and  that  if  he  fail  in  pay-  iiiviieM  v, 
ment,  the  award  for  the  enjoyment  of  the  houfe  (liall  be  void.  Feme, 
So  (fl)that  he  (hall  pay  the  otlier  ic/.  on  condition  that  each  fhall  ^'^^  ^^^3* 
acquit  the  other-,  for  it  fliall  be  taken  as  a  pofitive  injun£lion  that  jj^. 
they^fl//  acquit  each  other. 

So  it  may  be  made  with  a  penalty  to  attach  on  the  non-pcr-  Koclcill  r. 
formance  of  a  preceding  part;   as  to  pay   12/.   on  two  feveral  ^^^''^k"'!g 
days,  and  on  default  of  payment  the  firll  day,  to  pay  the  whole  *  * 

12/-  immediately  after. 

Where  it  Is  left  to  a  fubfequent  event  to  afcertain  preclfely  tl>e  Collet  v. 
thing  awarded,  it  will  be  fulEcient  if  that  event  niuil  neceiiarily  ^^^Jj^  '^.^ 
happen  ;  as  if  the  fubmilTion  be  with  refpedl  to  a  way  leading  to 
a  houfe,  and  the  award  be,  that  the  one  fliall  give  a  bond  of 
300/.  to  the  other  payable  at  three  years'  end  ;  and  in  cafe  the 
way  be  taken  away,  then  that  he  (hall  pay  lefs  by  a  certain  fum, 
and  if  not,  a  certain  fum  more. 

An  award  in  the  alternative,  that  the  party  (hall  do  one  thing  Kyd,  (57. 
or  another,  is  not  liable  to  the  objection  of  uncertainty  ;    for  j^.^"^  "•  ^'' 
when  he  has  done  one  of  the  things  he  has  performed  the  av^-ard  ;  Mod'.  585, 
as  if  the  award  be  that  he  (liall  deliver  up  to  the  other  party  a  Lut«^.  54.5. 
certain  deed,  or  pay  him  50/.  and  fuch  an  award  in  the  alteruu-  ^' 
tive  feems  to  be  the  beft  mode  of  compelling  a  party  to  exert 
himfelf  to  procure  the  performance  of  what  is  not  immediately 
in  his  power.] 

3.     It  ought  to  be  equal  and  mutually  fatisfaflory. 

Awards  mud  not  be  on  one  fide  only ;  this  mud  be  under-  Roil.  Abr. 
flood  thus ;  that  all  contraverfies  being  between  tv.o  parties,  that  ^5v 
which  is  awarded  to  be  done  to  one  mud  be  an  advantage  to         ' '  ' 
both,  fo  as  to  end  the  controverfy,  and  difcharge  one,  as  well  as 
give  fatisfaflion  to  the  other;  for  if  it  doth  not,  it  is  maiiifedly 
unjud  ;  and  therefore,  whenever  it  appears  to  the  Court  that, 
notwithdanding  the  award,  the  thing  remains  a  duty  as  before, 

and 
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and  is  not  difcharged,  that  apparently  is  an  award  on  one  fidff^ 

and  confequently  is  void ;    not  that  where  one  party  is  by  the 

award  to  have   fomething  paid  him,   or  the  like,    and  not  the 

other,  that  that  award  fliould  be  naught ;  for  perhaps  nothing 

may  be  due  to  him,  and  he  might  be  the  only  trefpafler  in  the 

cafe. 

Roll.  Air.        Thus  in  cafe  of  a  trefpafs  fubmitted,  the  arbitrators  award  that 

*S3>  »S4'     one  (hall  pay  the  other  3/.  this  is  void,  becaufe  only  on  one  fide ; 

(a)  ButU     ^^^  '^^  ^5  "°^  ^'^^^  ^^^  what,  and  fo  the  trefpafs  is  not  difcharged, 

an  award  be   and  then  tlic  otlifir  p'^rty  hath  no  advantage  by  the  award  ;  but  if 

that  the  ob-  jf  were  awarded  de  ^  Juper  prdiiiijfts^  it  would  be  well  enough  ; 

a  fingle        likewife  if  the  award  had  been  that  he  fhall  pay  3/.  for  a  trefpafs, 

bondfliaii      it  had  been  good,  and  yet  one  only  was. to  do  an  adi,  but  then 

??  that^"    *^^  trefpafs  by  that  award  had  been  (a)  difcharged. 

had  been  no  award,  without  faying  that  he  fhould  bs  difcharged  ;  for  payment,  without  a  difchargc 
and  acquittance,  will  not  difcharge  a  iingle  bond.  -   Hob.  49. 

7  H.  6.  40.        A.  and  B.   fubmit  all   alliens  had  by  A,  againfl  5.,  and  all 

Roll.  Abr.  a£tions  by  B.  againfl  A.^  and  the  arbitrators  award  that  A.  fhall  go 

fBu't  if  the  9^^^  °^  "^  actions  had  by  B.  againfl  him,  this  is  naught  \  becaufe 

award  recite  they  fay  nothing  as  to  the  other  adlions. 

a  trefpafs 

committed  by  the  plaintiff  againft  the  defendant,  and  another  by  the  defendant  againft  the  plaintiff"^ 
and  for  that  reafon  order,  "  that  the  one  fliall  be  quit  againft  the  other,  and  the  other  againft  him  ;"  the 
objedlion  of  want  of  mutuality  will  not  lie  againft  it.  7  H.  6.  41.  21  H,  6.  9.  iz  H.  6.  .39.  Br. 
Arbitrament,  p.  33.] 


Cro.  Jac.  -An  award  that  one  fhould  have  fuch  trees,  and  that  the  other 

314.    An  fhould  give  him  fecurity  to  pay   16/.,  is  void  ;  becaufe  it  is  not 

^"^d^**th**  certain  what  fecurity  ;  and  then  that  part  of  the  award,  being 

one  of  the  void,  the  Other  part  mufl  be  void  too  ;  for  elfe  it  would  be  «a  ad-» , 

parties  vantage  to  onc  onlv.  •:■   • 

fhould  be  °  '  _  •    .  ,  •. 

bound  with  fureties,  fuch  as  the  other  fliould  approve,  in  the  fum  of  150/.,  to  be  paid  him  at  fuch  a 
time,  and  that  they  /houlJ  feal  mutual  releafes  ;  and  the  Court  inclined  that  the  award  was  void  ;  for 
if  the  party  did  not  like  the  fureties,  he  was  not  to  feal  a  releafe,  fo  it  is  but  an  award  of  6n&  fide* 
3  Mod.  272,  273. 

Roll.  Abr.  If  one  party  alone  be  ordered  to  do  fomething,  and  nothing 
*53«  elfe  appears  to  the  Court,  it  (hall  be  prefumed  that  he  alone  was 

the  wrong-doer,  and  the  award  Is  good,  if  it  appears  that  he  is 
by  the   award  difcharged  of  all  a6lions  that  might  be  brought- 
againfl  him  for  that  wrong ;  but  when  it  appears  that  the  arbitra-; 
tors  defign  both  parties  fatisfadlion  for  the  wrong  done  each 
of  them,    there,    if  the   fatisfadtion  defigned  one  be  not  well 
awarded,  the  whole  fhall  be  void  for  the  partiaUty. 
Roll.  Abr.         A  naked  award  is  no  good  plea  in  trefpafs,  unlefs  fomething 
*i'*  be  awarded  to  the  plaintiff  in  amends ;  for  if  there  be  no  trefpafs, 

there  is  nothing  about  which  an  award  can  be  made ;  and  if 
there  be  one,  and  the  arbitrators  do  not  award  fatlsfatlion,  they 
do  not  aft  according  to  the  defign  of  their  inflitution,  far  they 
are  not  indifferent,  and  fo  there  is  no  good  award. 
Roll.  Abr.         If  trefpafs  be  of  beafts  taken  and  detained,  and  they  arbitrate 
251.  So  an  jjjj^  the  owner  fhall  have  the  beafls  again,  this  is  void,  for  it  is 
*^'=^^^«  •  •      againft 
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againft  natural  juftice  to  give  him  his  own  again,  witliout  fatif-  the  owner 
fadion  for  the  uniuft  taking  and  detention.  ^^"  J^^^*; . 

■'  3  parcel  oi  hTf 

own  goods,  yidc  1  Roll.  Abr.  252.  ]f  an  award  be,  that  wliereas  the  parties  are  indebted  cich  to  the 
other  40/.  they  fhould  acquit  each  other,  a  good  award  j  the  fsme  law  where  each  have  dujic  the  ixlier  t 
trpfpafs.     Roll.  Abr.  Z52. 

An  award  that  one  (hall  go  to  Rome  or  Paul's,  not  good,  be-  Roll.  Abr. 
caufe  to  nobody's  advantage.  ^5^- 

An  award  that  two  (hall  intermarry,  no  good  award,  for  that  9E.4.  44. 
ought  to  be  at  the  parties  choice ;  and  the  bodies  of  the  parties  ^®"  '^'*-' 
are  not  fubmitted  to  the  power  of  the  arbitrators.  "^" 

If  the  award  give  fatisfaclion  for  flanderous  words  fpoken  of  a  Sid.  178. 
man  about  a  cringe  which  it  appears  was  pardoned,  that  award  Jf^'""^  lis 
is  void  ;  for  if  the  crime  be  pardoned,  no  Iiarm  could  come  to  that  one 

him  by  fpeaking  them,  therefore  the  award  is  unequal.  Aa'l  pay  f« 

much  mo- 
ney for  cofts  in  a  fuit  for  words,  the  words  muft  be  /hewn,  otherwife  it  doth  not  appear  that  the  avvai4 
is  juft  and  equal.     Sid.  12.     yj.ie  1  Ve.n:.  242.   til's  cafe  cited  ;  and  tl:ere  the  Co«rt  fcemed  dillitisfied 
with  thh  opinion,  and  faid  that  Syderfiit  was  but  a  young  reporter. 

If  an  award  be  that  if  one  will  make  his  law  that  he  did  no  46  E.  3.  r-. 
trefpafs,  that  then  he  (hall  go  quit,  it  is  not  good,  for  that  cannot^-  19H.  6- 
be  pleaded  in  bar  of  an  zCtion  ;  for  it  fuppofes,  contrary  to  the  ^bV  251.* 
fubmiffion,  that  there  was  no  trefpafs  ;  neither  can  it  be  averred  Dyer  356. 
that  the  award  was  for  the  fame  trefpafs  the  aftion  was  brouglit 
for,  for  it  fuppofes  no  trefpafs. 

There  are  controverfies  between-^,  and  5.,  and  v^.  and  C.  as  Carth.4iz.- 
attorney  to  B.  fubmit  to  an  award,  the  arbitrators  award  fo  much  ^Ct^^a"/"^ 
money  to  y^.,  and  that  j^.  and  C.  flaall  releafe  to  each  other,  to  the  saik.  70!. 
ufe  of  each  other  ;  this  is  void,  bccaufe  the  award  is  on  one  fide,  pi  3-  S-  C. 
for  B.  cannot  take  advantage  of  the  releafe,  for  that  is  to  tlie  ufe  ^^^  ^  sida. 

of  C-  679.  Comb.  439;     12  Mod.  129.     1  Wilf.  28.  58. 

The  award  may  be  beneficial  to  the  party,  though  a  thing  is  3  ''«p"-  62- 
awarded  to  be  done  to  a  ftranger  to  the  fubmiflion  ;  as  if  the  ar-  ^^-l^l'lop^y 
bitrators  award  that  one  of  the  parties  fiiall  pay  money  to  the  fer-  money  to  » 
vant  of  the  other.  "^^e  itran- 

ger  isla;d  to 
be  Toid.  Roll.  Abr.  247.  But  v'uie  Salk.  74.  pi.  !•;.  wher€,  by  Holt,  it  is  good,  and  fliall  be  in- 
tended for  their  benefit.  But  an  award  that  the  parties  <h.ill  in  fuch  proportion  difcharge  a  debt  by 
bond  in  which  they  are  jointly  bound,  is  good,  though  the  obligee  be  no  party  to  the  fubmiiTion. 
Roll.  Abr.  247.  If  two  brothers  fubmit  to  arbitration,  and  one  of  them  is  awaided  to  pay  fj  much  to 
his  mother  yearly,  this  is  good  j  for  the  payment  being  to  be  made  to  iiis  mother,  IIicas  it  to  be  a  be- 
nefit to  him.     Saik.  74.     No  judgment  was  given  in  this  cafe. 

If  an  award  be  to  pay  fo  much  money  in  difcharge  of  all  ac-  iRcii-R^p- 
tions,  a  releafe  (hall  be  intended  to  be  awarded,  unlefs  the  con-  ^'^  jlj^i*"^ 


10!  s 


trary  be  (hewn  on  the  other  fide.  v.  Gran  win, 

Brownl.  58. 
Hob.  49.]  An  award  is  made/u/rr  prsm'tjfis,  that  one  <Iiall  pay  20/.  to  the  other  at  Mickgnnuji 
re«t,  and  then  the  other  fliall  relcaic  to  him  all  anions  perfonal  ;  this  Ciall  fac  underliood  a  releafe  t* 
the  time  of  liie  award,  not  till  Mubaelmst  next.     Roll.  Abr.  256- 

FAn  award  that  all  fuits  (hall  ceafe  i&  equivalent  to  an  award  of  Strangford 
a  releafe.  aMod.  izS. 

So 
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1  R.  Abr.         So  that  all  "  con  trover fies"  fliall  ceafe,  and  that  the  one  {h;^! 
tit.  ^r*.  K.  p^y  J  2^,  to  the  other,  although  he  have  nothing  given  to  him. 

Y.  Knipe,  i  Lev.  58. 

R.  Abr.  An  award  was  made  "  of  and  upon  the  premifes,"  that  one 

*S4-  p-  II'  fliould  pay  the  other  10/.  at  a  certain  day,  and  that  the  parties 
aforefaid  fhall  continue  in  love  and  friendihip  as  formerly :  it  was 
holden  to  be  an  award  on  both  fides,  and  that  it  fliould  be  in- 
tended in  fatisfacSlion  of  all  matters  between  the  parties,  more 
efpecially  as  it  was  faid,  that  the  parties   fhould  be  friends  as 
formerly. 
OrmcWev.       An  award  "  that  the  one  fhall  pay  10/.  to  the  other  in  fatif- 
?ac  •:i:4.^°'  *'  f^c^ioi^  of  a  trefpafs,"  is  good  ;  for  both  parties  have  benefit,  the 
Hob.  49.       one  receiving  money,  and  the  other  being  difcharged  of  the  wrong. 
1  Freem.       So  (a)  an  aw^d  "  that  one  fhall  pay  fo  much  fct-  arrears  of  rent," 
Oj/H*opper   *^^  wordjf^r  implying  that  it  is  to  be  in  fatisfadion  of  the  arrears. 
y.  Hackett,    So  {b)  for  having  made  the  firil  breach  in  the  law,  implies  that  the 
I  Lev.  132.    fum  awarded  fhall  be  taken  in  fatisfa£lion. 

(i)  Haw- 
kins V.  Coclough,  I  Burr.  277. 

Elliott  V.  An  award  recited  that  there  had  been  confiderable  dealings  be- 

Chevail,  ^     tween  the  plaintiff  and  the  defendant,  that  the  plaintiff  had  paid 
to  the  defendant  all  his  demands,  and  that  40/.  were  due  to  the 
plaintiff,  and  then  oi'dered   that  the   defendant  fhould  pay  that 
fum  to  the  plaintiff.     It  was  holden  that  the  recital  of  the  deal- 
ings between  the  parties,  and  of  the  payment  by  the  plaintiff  of 
all  that  was  due  on  his  part,  implied  that  the  payment  of  the 
40/.  by  the  defendant  was  intended  to  be  in  full  fatisfadlion  of 
the  debt. 
Ky<3, 153.         It  feems  now  not  to  be  necefTary  that  an  award  (hould  exprefs 
"^"a' '"Ik"    *^^^  ^  ^^^  awarded  to  be  paid,  or  an  a£t  to  be  done,  in  favour  of 
Com.  Rep. '  one  of  the  parties,  fhall  be  in  fatisfadtion  ;  or  that  it  fhould  con- 
52S.  tain  any  equivalent  terms :  a  difcharge  to  the  other  muft  neceffa- 

wX^ "'  ^^^^  ^^  prefumed  from  the  payment  of  the  fum,  or  the  perforni- 
Lucw!  539.   aiice  of  the  ad.  J 

4.  It  mull  be  of  a  Thing  lawful  and  pofTible. 
Roll.  Abr.  If  the  arbitrators  award  a  thing  (c)  Impofliible  ex  naturd  ret,  h 
the  J^Lda.  ^^  ^'^^'^  '  ^"^  ^^  ^^^^V  2 ward  a  thing  which  cannot  be  done,  but  is 
futn  of  mo-  not  in  the  nature  of  the  a£l  itfelf  {d)  contradictory  or  repugnant, 
ney  to  be  this  may  be  a  good  award  ;  for  there  is  no  conllrudion  to  be 
pS.Tr'is'^  made  of  the  award,  but  by  the  words  thereof. 

void.  8  E.  4.  I.  b.  If  they  award  that  a  man  fliall  make  an  obiijjation  immediately,  this  is  no  good 
award  ;  for  time  is  required  to  the  m.iklng.  iS  E.  4.  21.  but  q-^i^re,  and  tide  2  Brownl.  311.  and 
Salk.  69.  pi.  I.  (J)  A5  an  awara  that  one  fliall  pay  20/.  where  he  hath  not  20  d.  is  good,  for  no 
contr.idiftion  appears  in  tlve  award  itCclf.  15  E.  4.  i.  Awards  that  one  fliali  turn  the  rlier  oiTbameiy 
kill,  fteal,  (oT^^  a  JeeJ,  ^c.  are  void.     Co.  Lit.  206. 

Roll.  Abr.  If  an  award  be  that  one  fliall  make  a  feoffment  to  another 
?48.  of  an   acre,    and  immediately   after  deliver  the   charters ;    this 

is  good,  becaufe  they  may  be  delivered  in  the  fame  inflant. 
Leon.  3!6.        An  award  that  a  ftrangcr  Avail  [e)  do  an  adl  is  void,  becaufe 
H^rd!  46.^'   ^'^o'^^^i"  "1  -i'^^"  natural  freedom  is  not  fuppofed  within  my  power.' 

Moor,  3.  359.     [e)  But  an  award  to  do  aa  aifi  to  a  ftrangcr  is  gp'-nl,  becaufe  it  obliges  only  (0- an  en- 
deavour ) 


Srtiitrament  ant)  Hloarti»  225 

4c3tvour ;  and  this  fliall  be  fuppofed  to  be  for  the  other  party's  benefit.  Leon.  140.  10  Co.  13  t. 
Roll.  Abr.  249.  Roll.  K.ep.  270.  An  av;3ril  to  be  cblj'tjcd  by  I'ureties,  vuid  a  to  the  futcties. 
2  Sand.  337. 

An  award  to  levy  a  fine  is  good  -,  for  though  it  is  an  a(^  of  the  Roll.  Abr. 
court ;  yet  by  t!ie  law  and  publick  juflice  of  the  kingdom,  it  is  ^■^'^'  ^*'  ^" 
not  to  be  refufed  to  any  man;  but  if  the  award  be  to  command  one  iba.i 
the  juRic^rs  to  do  it,  this  is  no  good  award,  for  the  parties  in  ef-  furrender 
feci  pray  leave  to  agree  from  the  king  himfelf,  which  is  quite  f^'scopshold 
•difterent  from  the  narure  of  a  command.  I^^n^s  of 

two  of  the  tenants  of  3  manor,  who  fliall  prefent  it,  is  good.     Roll.  Abr.  247. 

An   award  to  pay  fo  much  apnd  djiitiint  J.  S.  good  ;  for  he  Roll.  Abr. 

is  not  bound  to  pay  it  in  the  houfe,  but  as  near  as  he  can  to  it ;  ^■^*'*  ,^""' 

or  it  fh  .11  be  intended  a  common  inn,  and  if  the  party  will  not  CroCar. 

let  him  pay  there,  it  has  been  faid  that  the  endeavour  is  fufhcient,  226. 

for  thev  cannot  award  anv  thin;^  that  will  make  the  party  a  tref-  ^2""*'  ^9* 

J.       '  /  o  r       ;  Freem.  205. 

?'l»~l"-  3  Lev.  153. 

An  av.-ard  that  one  of  the  parties  fiiould  difcharge  the  other  of  Jones,  431. 
a  bond  in  v.' Inch  botji  were  bound  to  a  ftranger,  is  a  good  award;  '-'fo-  ^a"^* 
for  it  (iiall  be  intended  that  the  money  was  to  be  paid  at  a  day  to  l^^'  , 

•    I         1  ^  *  And  now 

come ;  and  therefore  he  niight  then  tender  it  and  acquit  the  by  iiatute  4 
other;  and  if  the  day  of  payment  be  pad,  he  may  pay  the  Ann.  c.  16. 
penalty,    and   compel   the   other  to   give   a   releafe,    in  a  court  ^Intzhlr 

01  equity     .  the  day,  of  principal  and  iiitereil,  is  good. 

An   award  that   one  of  the  parties  fhall  difcharge  the  other  i  Mod. 
from  his  unctertaking  to  pay  a  debt  to  a  third  perfon,  a  good  p^!*/ ?* 
award  ;  for  by  the  award  he  is  fet  in  the  place  of  the  other  per-  Taylor. 
fon,  and  the  creditor  upon  payment  is  compellable  in  equity  to 
give  a  releafe. 

An  award  the  tenth  d.iy  of  the  term  to  flay  the  fuit,  and  Yelv.  35. 
judgment  given  in  the  aiflion  that  term  ;  in  an  adlion  for  non-  ^^^^^""^ 
peiformance,  and  «o/;  ajfinupfit  pleaded,  it  was  md-ved  in  arreft, 
'that  every  judgment  given  was  as  of  the  Crft  day  of  the  term, 
and  fo  the  award  to  ftviy  the  fuit  then  was  altogether  impoffible  ; 
but  it  was  holdcn  that  though  this  might  haye  been  a  good  ob- 
jeclion  upon  a  fpecial  demurrer,  where  it  is  fhewn  for  caufe, 
yet  now  the  court  mull  give  judgment  on  this  record  only ;  and 
it  doth  not  appear  on  this  record,  when  judgment  was  given  on 
the  other. 

\i  A.  and  B.  fubmit  to  the.  a'^vard  of  J.  S.y  and  he  awards  that  2  Vent.  349. 
yf.  ihall  pay  to  .5.  30/.  within  two  months  next  follov;ing,  and 
that  upou  .payment  thereof  they  fliall  give  mutual  releafes  to  one 
another,  and  within  the  fald  two  months  B.  dies,  the  money 
flkall  be  paid  to  his  executor,  who  thereupon  muft  releafe,  for 
the  award  creates  a  duty. 


5.     It  muft  be  final, 
jood  for  part  only,  bu 

Vol.  I.  Q^  An 


An  award  may  be  good  for  part  only,  but  then  it  muft  be  final  19  H.  6.  36. 
,as  to  that  part.  8  £.4.10. 
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(a)  z  Mod.        An  awarci  that  all  fults  fliall  {a)  ceafe  is  a  final  award  ;  fo  an 

227.  Eq.  award  that  one  of  the  parties  fhall  not  {b)  fue  an  obligation  ;  fox* 

.3/  Barnes,  this  amounts  to  an  extinguifliment  of  the  debt.     An  award  that 

56.  Lev.  5S.  a  fuit  in  Chancery  thall  be  [c)  difmiflcd,  a  final  award  ;  fo  if  the 

s.P.  [In  2  arbitrators  award  a  [d)  rdraxk ;  an  award  that  one  fhall  not  (<') 

That" all ^"  profecLite  nor  proceed  in  fnch  a  term,  feenis  to  be  good  ;  but  an 

manner  of  award  that  one  of  tlie  parties  Ihall  be  (_/)  nonfuit  is  not  good, 

proceedings  ije^aufe  the  party  may  begin  again  ;  fo  that  each  .party  (hall  {g) 

pending  at  difcontinu6  their  anions  which  they  have  againll  each  other  ;  for 

law,  ihaii  this  is  not  a  final  determination. 

be  no  farther 

profecuted,  holden  not  to  be  final  :  but  fee  6  Mod.  54.  contr.']  {b)  RMI.  Abr.  54.  (r)  Salk.  75. 
pi.  17.  6  Mod.  231.  [d)  5  H.  7.  ^L.  (4)  Cro.  J..c.  525.  (/)  19  H.  6.  36.  Roll.  Abr.  540. 
6  Mod.  282.  S.  P.  adrnitted.  {g)  5  H.  7.  22.  [An  award  "  that  ea- h  of  tlie  parties  fliould  pay 
"  his  own  charges  at  hw,  and  triat  the  defendant  pay  the  plaintjfY  5  s.  for  his  miking  the  'irft  bremh," 
was  holden  to  be  cood  ;  for  it  mult  necclfarily  be  piefumvid  that  the  futs  were  to  ceafe,  and  the  5  i  to  be 
paid  by  the  defendant  to  be  taken  ao  a  Jif^harge.     Hawkins  v.  Coclough,  i  Curr.  274.  J 

[2Atk.5oi.       If  an   award   dire£l   that   debts   due  from   the  parties  jointly 

fliall  be   paid   by  them   in   moieties,    and   then   mentions  three 

fuch  debts   only,    the  Court  will  net  prefume  that   there   are 

more.] 

SU.  50.  A  conditional  award  not  good,  becaufe  not' final  to  determine 

w"k-^r  s^'^'  matters  in  diiRrcnce  5  the  fame  law  where  any  thing  is  referred 

Paim.'iio.    to  the  arbitrators'  future  judgment  or  expofition. 

I4^'. 

[Seifby  V,  An  aw;'.rd  "  that  if  the  plaintifr,  on  account  prove  certain  ar- 

Rufie.,  c(  tides  againft  the  defendant,  then  he  fliall  pay  fo  much  as  the 

Comb.45G.  4t  plaintiff  was  damnified  thereby,"  is  not  final.     So  alfo,  "  that 

*'  if  the  defendant  make  out  upon  oath  before  a  judge,  any  dif- 

*'  burfements  made  on  account  of  the  plaintiff,  that  the  plain- 

*'  tiff  fhall  pay  them  ;  but  in  cafe  the  defendant  do  not  prove 

<'  thefc  matters  within  a  certain  time  limited,  then  the  parties 

"  fliall  give  general  releafes  -,"  this  is  not  final. 

{h)  Paini.  But  an  awyd  of  a  thin^  to  be  done  at  a  future  day,  if  fuch 

iN°,'j  ''•'T       thing  muft  then  be  abfolutely  done,  is  final  1  as  to  pay  monev  (h) 

Doddendge,  p  '  ■  .     '  ^     ]  i  i 

J.  (i,  Booth  at  three  leverai  days  to  come,     ho  to  give  a  note  (?)  or  a  bond 

V  Ga.netr,    for  the  payment  of  money  at  a  future  dav.  1 
aStr.  loSi.    ■  ^   i  '  '    -> 

Poph.  n.  If  the  arbitrators  award  general  releafes  withi!)  four  days  after 

16.  cherry     ^^^  award,  and  if  in  izw  days  after  the  reieafes  fo  made  the  party 

ch.ii(ifo'n        diflike  the  award,  upon  payment  often  (hillings,  the  award  vliail 

2Rcil.R-.-p.  be  difchargcd  j  here  the  award  is  good,  and  the  provifo  to  make 

^^^-^/^rove  ypj^  jj.jg  award   after  fuch  releafes,    is  altogether  void  and  re- 

d.r  ,  pugnant  •,  for  if  the  obligation  be  once  forfeited  by  non-perform- 

K)d,  14.6.     ance  of  the  award,  it  can  never  be  difcharged  by  the  award  itfelf; 

but   if  the  arbitrators   award   general  i-elcafes  witliin  four  days 

after  the  aw.'.rd,  and  if  ten  days  after  the  award  made  the  parties 

diflikc  t}>e  award,  l^c,  the  award  fnall  be  void  j  this  award  is  not 

good,  becaufe  not  final  and  decifive  ;  for  the  parties  may  difiike 

the  award  within  the  four  clays. 

Salk.  71.  If  the  arbitrators  award  that  ^.  fliall  beg  i?.'s  pnrdon  in  fuch 

p!   5-  manner  and  fuch  place  as  B.  fliall  appoint;  as  to  this  part  the 

La.'uf.  av/ard  is  void,  fur  the  arbitrators  ought  to  have   made  a   final 

determination 
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determination  of  tn#  matter  themfelves,.  and   net  to  h-xvc  left  .'V.  Sid.  12. 
the  manner  and   place   of  begging  pardon,    which   in  this  kind  '^^'^^  ^" 
of  f:itisfaclion  makes  the  moll  confiderable  part,  to  the  judgment  one  of  the 

cf  H.  parties  fliaU  make  his  acknowledgment  before  the  mayor  ol'  C.  is  good. 

When  the  arbitrators  award  a  thing  not  fubmitted,  witJi  a  re-  Pa!m.  145.  ^ 
fervation  to  themfelves  of  a  future  power  of  judging  of  the  mat-  ■^'°'  J^'^*  ^^ 
tcr,  and  they  aw.ird  a  thing  within  the  fubmilhon  ;  this  is  good  ^^'^' 

for  the  thing  within  the  fubmilRon,  for  as  to  that  it  is  liaal,  arid 
void  for  the  rcfidue. 

If  they  arbitrate  that  all  controvcrfies  fnall  ccafe,  except  that  Cro.  Jac. 
concerning  one  bond  ;  this  is  final,  for  as  to  the  bond  they  arbi-  -''"•  4^0- 
trate  that  it  fliall  continue  in  force. 

[An  award  thaty/.  fliould  execute  a  covenant  to  indemnify  B.  Pliii'psv. 
a-^ainn:  a  <?«/  tarn  adlion  beofun  at^^.'s  inflance  in  the  name  of  an-  ^"'<il't!<:y, 
other  peil'on,    was  liolden   to  be  good,    for  it  was  not  in  the   i  Ba/nar/.*/ 
povv'er   of  the  arbitrators  to  order   the   fuit  to  ceafe,    the  .,^«©¥-84- 151.  y^*-*^^ 
being  equally  intei-efted  in  it  with  the  informer  j  and  in  this  cafe  3^''"  "^57; 
too  the  informer  was  [a]  a  third  perfon.  Fitz'-.  ?4.' 

16S.  270.     (ti)    Accoidifig  to  the  report  by  Fitzgib.  the  informer  was  the  phintiff  in  the  prci'ent 
adtion. 

It  is  enavSled  by  flatutc  23  G.  3.  r.  58.  "  That  for  every  piece 
*^  of  vellum  or  pavcJimcnt,  or  fliect  or  piece  of  paper  upon  which 
"  fliall  be  engrofTed,  written,  or  printed  any  award,  there  Ihall 
"  be  charged  a  Itamp  duty  of  five  fliiliings."] 

(F)  The   Conilrudion    and   Effect   of  the  Award, 
and  herein  of  the  Performance  thereof. 


A 


N  award,  as  has  been  faid,  is  to  receive  a  liberal  conftruc-  2  Erownl. 
tion,  and  to  be  governed  by  the  intent  of  the   arbitrators,  ^n-  Saik. 
where   no   inconvenience  will  enfue  ;    therefore,   if  the  arbitra- 
tors award  a  thing  to  be  done,  without  faying  within  what  time, 
the  party  (lull  have  reafonable  time,  becaufe  th.ey  mufl  intend 
all  things  necefTary  to  the  iloing  the  thing  they  award. 

If  the  award  be  to  pay  money  to  jf.  S.  if  he  dies,  the  money  2Vent.249. 
lliall  be  paid  to  his  executors ;  a  fubmifiion  of  all  a£lions,  and  an  |['""^"  p^^' 
award  of  a  releafe  of  all  actions,  except  a  bond,  this  is  an  award  "jac,"  ^jj! 
that  the  bond  fhall  ftand.  Ydv  203. 

An  award  that  one  fliall  enjoy  fuch  a  houfe,  and  pay  the  rent,  Cro.  Jac. 
clfe   the   award  for  enjoying  tike  houfe   to   be   void,    is  a  good  Yj.>*  ^^'^ 
award;  for  the  award  is  abfolute,  unlefs  upon  his  own  fall  It ;  i,ke.aie.  * 
and   the   thing  is  referved  to  the  future  judgment  of  the  arbi- 
trators. 

If  a  bnttery  is  fubmitted,  and 'the  award  is,  that'  one  fiiall  re-  21  H.  7.28. 
Inife,  and  the  other  pay  him  10/.,  tlie  releafe  muft  only  Jje  uncier- '^'^'"'^* 
flood  of  the  battery,  and  mult  be  firit  performed  before  the  10/. 
fhall  be  paid. 

If  an  award  be,  that  one  fhall  make  "a  leafe  to  the  otl.cr,  ren-Moor,  1. 
dcring  rent,  and  ihc  leafe  be  made,  but  the  rent  iiot  paid,  the  t-^'^-  tiz. 

0^2  obligation  ^*^- ■■■■"'• 


2^3  Arbitrament  ant)  3loattf, 

Cro.  Jac.  oWigatlon  is  not  forfeited,  for  the  award  did  net  reach  to  the 
4-3'  payment  of  the  rent,  which   mull  be   recovered  by  diftrefi;  py 

adion  of  debt ;  but  if  the  award  had  been  tirat  lie  iliould  pay 
the  rents  at  fuch  fet  times,  the  obhgation  would  have  been  for- 
feited if  they  had  not  been  paid  \  and  in  fuch  c?S^  it  is  a  fum  in 
grofs,  and  payable  without  demand,  for  the  party  muft  offer  it  to 
fave  his  obligation. 
8  Co.  98.  It  is  an  cllabh(hed  rule,  that  an  award  may  be  good  in  part, 

Ro"?  Re*  though  void  as  to  other  parts  of  it  -,  and  that  the  party  is  obliged 
362.  iWiif.  to  perform  tiiat  which  is  well  awarded  j  ar.d  cxcufed,  as  to  that 
267.  293.  only  which  is  void  :  but  if  an  award  is  good  as  ro  one  party,  and 
^°^'  ^'  void  as  to  .what  is  awarded  to  the  other  party,  the  award  is  void 
Lev.  58.       in  the  v*'hole. 

Leon.  :2. 

Roll.  Abr.  244.  Hob  218.  2  Lev.  ~.  %  Lev.  413.  Cro.  Eliz.  -58.  [A  miftake  in  mat-er  of 
calculation,  or  an  unintentional  oniii-Hon,  which  turns  tr.e  bal^ince  to  the  Qiher  fiae  than  that  on  uhich 
it  ought  to  fall,  will  not  vitiate  an  awaid  in  tjto.     Arr.bi.  245  j 

36  H.  6-1:.       If  the  arbitrators  award  one  thing  on  the  one  part,  and  the 

7H.  c.  40.  j.jjy^e  expires  before  they  award  any  thing  on  tiie  other  put,  thia 

is  altogether  void,  and  contrary  to  therr  autlicrity,  bccaufe  it  doth 

not  finally  determine  the  things  contained  in  the  fubmilhon  equally 

on  both  parts. 

SE. 4.  II.        If  it  be  provided  by  the  (a)  fubmiffion  that  the  award  fliould  be 

21.  I  H.  7.  notified  or  delivered  to  the  parties  in  writing,  it  is  no  award  till 

i^f  there  be     notified  or  delivered,  becaufe  it  is  not  according  to  the  power  in 

.  no  (uch  pro-  ^he  fubmilTion. 

■vifion,  the 

parties  muft  takf  not'cc  of  it  at  tlicir  peri!  ;  and  if  they  do  nst  rhe  adi  awarded,  it  is  a  forAituie  of 
their  obligation.  8  E.4.  iS.  21.  i  H.  7.  5.  S  Co.  92.  b.  VJi  Keilw.  173.  coitt.  [But  this 
was  not  the  point  on  which  the  judgment  turned.] 

Pyer,  218.        If  feveral  perfons  of  the  one  part,  and  feveral  of  the  other 

part,  fubniit  ihemfclvcs  to  arbitrament,  provided   the  arbitrator 

deliver  the  av/.'rd  to  the  parties,  or  one  of  then^.,  lie  is  not  obr 

liged  to  deliver  the  avi-avd  to  one  of  each  party,  but  it  is  fulHcient 

to  deliver  it  to  any  of  the  f.iid  parties. 

S  Co.  103.         But  if  two  on  the  one  part,  and  one  of  the  other  fnbmit  to  an 

Moor,  64.2.    award,  iia  quod  nrhitriimi  fiat  is'  deltberctiir  utr'ique  parhum  prj:dtci\ 

cafe^^^Cro.    the  delivery  of  the  av/ani  to  one  on  the  one  part,  and  to  the  other 

Iiii.  885,     of  the  other  part,  is  not  futficient ;  for  each  party  is  each  entire 

party  ;  for  each,  by   non-performance,  incurs  the   penalty,  and 

each  provides  in  order  to  Iiis  performance,  that  it  Ihculd  be  made 

known  to  him. 

Hart}.  39g,         If  two  mep  fubmit  to  an  award,  fo  that  it  be  pnraium  dtliherari 

Cro.  Cii-.'    parUhin  fuch  a  day,  it  need  not  be  averred  that  it  wz-i  pnrntum 

^'^^'  delibtrtiriy  isc.  at  the  d:^y,  for  the  publication  of  the  award  itfelf 

is  fufBcient. 
Dyer,  21$.  If  the  fubmiffion  be  general,  that  tlie  award  (hail  be  delivered 
Saik  75.  before  fuch  a  day,  it  may  as  well  be  delivered  by  word  as  by  deedj 
pi.  15.  S.i>.  ^j^,^  therefore  ;/<?«  d^'lth'.ravit  itifcriptis,  in  fuch  crife,  no  good  plea. 
2K£b.462.  Debt  upon  an  award  by  word  only,  is  within  the  ilatute  of 
'21  Jnc.  1.  r.T/).  16.  of  limitations,  and  muft  be  fued  within  fix 
years :  it  is  otherwife  of  an  a\vard  by  fpecialty. 
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If  tiiere  be  ?a\  obligation  to  (land  to  an  award,  each  ought  to  21H.  7. 28. 
perform  it  on  his  own  part,  at  the  peril  of  his  obligation.  ''•  ^^  *  ^""^ 

awarded  one  of  the  par  ies,  and  that  they  bjih  Hiall  give  mutual  releafes,  if  he  who  Is  ti  receive  the 
ftmney  refufcs  it ;  yet,  Ujjon  a  tender  and  refufal,  he  i$  as  much  ob!  geJ  to  (i^n  a  reicafi;,  as  if  he  adlually 
received  it,     Salk.  75. 

If  money  be  awarded  and  riot  paid,  the  party  may  either  have  4H.  6.  i.a. 
his  firfl  adtion,  or  a(ftion  of  debt:  for  if  there  be  payment,  the  1°^^'^'  '^* 
iirft  wrong  was  determined  ;  but  otherwift;  he  cannot  plead  the  zz.  ^9E-3. 
award  as  a  determination  and  bar  of  the  wrong ;  for  fince  the  3-  ^-  ^o'l* 
award  of  arbitrators  doth  not  bind  any  man's  property,  as  ju'dg-  fr/' c*l' 
hients  at  law  do,  it  is  fit  the  party,  when  he  pleads  it  in  bar,  Ihould  b',.  pi.  i, 
(hew  an  execution  at  the  time  appointed.  76-  pi- 1>. 

Carth.  T 17.  and  q'-JiSre, 

As  to  the   performance    of  the    award,  if  there  be  no  time  :o  E.  4,  8. 
limited,  it  is  to  be  performed  in  a  convenient  time.  where  the 

'  *  party  fiij.l 

be  excufcd  by  the  adt  of  God,  vide  21  E.  4.  70.  Wheie  the  thing  awarded  to  be  done,  becomes  im- 
poOible  b\  the  aift  of  a  l^rangcr,  vide  1  Mod.  27,  7  3. 

Though  an  award  cannot  be  made  part  at  one  time  and  part  at  8E.4.  10. 
another,  yet  it  may  be  performexl  part  at  one  time  and  part  at  an- 
other ;  for  tlie  nature  of  the  thing  may  require  performance  at 
different  times  and  places. 

An   awiird  for  one  party  to  deliver  a  releafe  or  bond  to  the  sLon.  no. 

other,  if  that  one  party  delivers  it  to  A.^  who  delivers  it  to  -5.,  '^';   ^" 

who   tenders  it  to  the  other  party,  who  refufes,  this  is  a  good  obligation 

performance  of  the  award.  f-"  perform- 

ing an 
award,  by  which  award  the  parties  were  to  give  mutual  releafes,  the  defendant  pleaded  that  he  made  a 
relcal'e  to  the  plaintlft',  and  delivered  it  to  J.  S-  for  his  ul'e  ;  and  tiiis  was  heid  a  good  perfor. nance  of 
the  a*ard,  for  the  defendant  could  not  plead  /ion  efl facfum,  neither  could  he  countermand  it.  .and  as 
the  arbitrator;  Ind  not  appointed  any  place  where  the  reieafes  ihouid  be  delivered,  if  the  plaintiff  ihould 
abfent  himfeif,  it  would  bs  very  inconvenient.     Cro.  Eiie   54. 

If  the  fubmiffion  be  of  a  Chancery  fuit,  and  the  arbitrators  Roil.  Rep. 

award  that  the  fuit  flial.l  flay,  and  that  one  be  quit  againfl  the  '''pfv 

other  for  all  matters  in  the  bill,  it  is  fufficient  performance  to  fay  to  ^^  ' '  ^ 

that  the  other Jhfit  qmetus^  though  he  did  not  procure  an  a£lual  Cro.  Jac. 

difcharge  ;  but  where  one  by  deed  is  obliged  to  acquit  another  of  l*°' 

fuch  a  debt,  or  fuch  a  fuit,  it  is  not  fufficient  to  fave  him  harmlefs,  vvas  referred 

but  he  mull  procure  an  adlual  difcharge;  but  the  award  here  being  by  confent: 

quod  Jiaret  quietus^  means  no  more  than  that  the  party  fhould  be  ^'^"ifif"^ 

acquitted  by  force  of  the  award  itfelf,  and  not  that  another  dif-  thejury, 

charge  Oiouid  be  procured  ;  and  in  this  cafe  if  a  new  bill  be  exhi-  and  before 

bited,  yet  that  is  no  difturbance  to  incur  a  forfeiture  without  pro-  ^^3^/^^^^ 

cefs  ilTuing  out,  as  the  fuhpcenay  for  till  procefs  the  party  is  not  one  of  the 

actually  molelle'd.  parties  ferr. 

ed  the  arbi- 
trators with  a  fubpcena  out  of  Chancery.  This  was  holden  to  be  a  breach  of  the  rule,  and  an  attach- 
ment nifi  was  granted.  Salk.  73.  Under  a  rule  of  couft  to  abide  by  an  award,  and  not  to  bring  any 
bill  in  equity,  an  a.\ard  is  made,  that  A-  (hail  pay  to  B.  10 1  :  this  award  A.  moves  the  court  to  fet 
afide  ;  but  the  court  confirming  it,  he  pays  the  mmey,  and  then  files  a  bill  :  this  is  a  high  contsmpC 
in  w4. ,  bis  counfcl,  and  attorney.     Rex  v.  James  Wheele.-,  3  Burr.  1256. J 


But  if  a  man  fubmits  a  rent-charge  to  arbitration,  and  the  ar-  »  Buift.  96._ 

Df  the  rent,  he  who  h»th  the  rent 
Q^  ought 


bitratbr  award  quod  Jiaret  quietus  of  the  rent,  he  who  hath  the  rent  ^^^^^JJH^^ 
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ecquhtus  ought  to  rclcafc  the  fame  to  the  other,  in  performance  of  this 
from  an  in-  award,  for  to  be  quit  of  the  rent  fuppofes  the  demand  not  in  being. 

"tormation,  ^  '^ '■ 

this  is  no:  good,  unlefa  it  be  aftually  rcl«:afcd,  bccaufe  the  king  may  profi-cuteit.     2  Bulft.  56. 

Cro.  Jac.  "  If  anawnrdbe  that  the  phiintifF  fhall  not  profecute  or  pro- 
525.  10  ^gg^  ii^  3  j-yjj-  (i^Q  fame  term,  the  entry  of  a  continuance  is  no 
S.  P.'  If'an  breach  of  this  award,  for  otherwife  the  party  can  never  after- 
award  be       wards  go  on  in  this  a£lion. 

■not  to  con- 
tinue the  fuit,  if  the  party  conrinne  it  by  attorney,  this  is  a  breach  ;  but  if  the  attorney  continue  i: 
without  his  knowledge,  it  is  no  biejch.     Cro.  Jac.  5:5. 

[Ld.  Rnym.  -    If  an  award  order  a  defendant  to  re-affign  to  the  plaintiff  an 

.^34'  eftate  in  mortgage,  he  is  bound  to  do  fo  without  requelt. 

.10  Mod.  An  award  that  ail  fuits  fliall  ceafe  between  y^.  and  B.  does  not 

204.  Roll,    extend  to  fuits  between  ^.  on  the  one  fide,  and  B.  and  C.  or  B. 

r.  240.     ^^^  j^.^  ^^^j|-^  ^^^  ^Y^Q  other,  fo  that  the  profecution  of  fuch  a  fuit 

is  no  breach  of  the  award. 

Mo.  3.  p.  8.       Where  an  award  was  that  one  fliould  make  a  leafe  for  years  to 

another  rendering  rent,  and  the  leafe  was  accordingly  made,  it  was 

hoiden  that  the  arbitration-bond  was  not  forfeited  by  the  non-pay- 

•nient  of  the  rent,  becaufe  the  lelFcr  had  his  proper  remedies  for 

that  by  didrefs  or  debt ;  but  if  the  award  had  been  that  the  leflee 

'Str.  903.      faculd  pay  tlie  rent,  the  bond  had  been  forfeited.     So  if  it  be 

I  Barnard.    -,-\varded  that  one  fnall  enter  into  a  bond  for  tlie  payment  of  money 

■*  ■*'  to  another,  the -entering  into  the  bond  is  a  fuiFicient  performance  of 

the  award,  nor  will  the  non-payment  of  the  money,  according  to 

the  condition  of  fuch  bond,  be  any  breach  of  the  award. 

B.ifeer  V.  Where  the  award  orders  a  releafc  to  a  time  beyond  the  fub- 

Kociierter,  i^^;{t-iqi-,  a  rcleafe  to  the  time  of  the  fubmiilion  is  a  fuliicieut 
.iSM.  365.  -» 

Smiire  v.       perrormancc. 

Greveil,   6  Mod.  34. 

S.veetv.  A  confiderable   number   of   years   having   elapfed    fince    the 

Hole,  Ca.  jy^aking  of  an  award,  is  no  objedion  to  the  party  being  called 
Finch.  384.  upon  to  perform  it.] 

3Euhl.  65.  An  award  is  m.ade  to  in  feoff  'J.  5.  J^.  S.  comes  and  defires 
the  party  to  infeoiF  y.  il/.  and  him  to  the  life  of  himfelf;  (and  it 
is  done  -,)  this  is  a  good  performance  of  the  award,  for  though  the 
ccnllruciion  of  the  {cn(e  of  the  award  is  tQ.be  taken  on  the  ex- 
prcfs  words,  yet  what  is  a  performance  of  the  i'.ward  is  to  bp 
taken  according  to  the  intent  of  the  arbitrator^. 
Mocr,  3,  A   man    cannot   plead  generally  '  tlie    award    performed,    but 

P*'  y*  he  ought  to  fet  forth  the  award,  and  therein  how  lie  hath  per- 

formed.it.  ■      - 


(G) 


Of  the  Fleadino-s  In  Awards. 


to' 


49  E.  3.  3.  T  F  the  arbitrators  award  money  to  be  paid  at  a  t'ay  to  come,  this 
a\°"*Note.-  ^^  ^  ^'°°^  P'^'*^  ""*  ^'^^'  ^^^  ^^  a<?.ion  of  trcfpafs  before  the  day, 
7 hsre  is  a  '  becaufc  it  is  deh'Uiim  in  prafcniiy  tliough  Jolvindut'.i  in  futuro;  and 

if 


Arbitrament  anti  ;iixinr9.  231 

it  a  party  might  have  an  aftion  of  trefpnfs  before  the  day,  and  difTcrcnce 
recover,  he  plight  have  art  actidn  of  debt  after  the  u.;y,  and  fo  a  ''etween  an 
double  fatisfaa^on  for  the  fame  thing.  llSftahn 

and  an  .iw/ird  ;  tor  in  an  accord  a  msn  ninll  pieaJ  prefv.'nt  ra:lsfd£lion,  and  it  is  no  plea  in  bar  lo  ole.id  .in 
accoid  with  faiisfidtiop  at  a  day  to  come,  for  in  all  perlb-iai  injuvies  tlie  i4\v  gives  dam.igcs  as  an  equiva- 
lent;  and  vvht-n  the  p^rcy  accepts  of  an  equivaleric,  rlicre  is  no  injury  or  caufe  of  complaint,  and 
theref'^re  a  ptef;;iit  I'atisfaclion  i^  a  good  pl'a  ;  but  tth:re  the  wron^-docr  promifes  a  fu;a!e  l:iti3fac- 
ti'on,  the  inju.y  Continues  till  fati*fa£lion  n  made,  aid  ^conftquently  there  is  a  caufe  of  compLaint  in 
bt'iiig,  and  if  the  trefp<iS  were  n->w  barred  by  :his  p.ea,  he  could  have  no  remedy  for  th^  future 
fatisfaition,  for  th.it  fuppofes  the  injury  fti'l  to  have  Contimiancp :  but  where  pcrfons  fubrnlt  to 
arbitration,  the  arbitratcrs  are  julgci  of  the  injuiy,  and  if  thfy  a'.vird  money  payable  at  a  Jay  to 
cmne,  that  ij  a  good  a^A-ard,  and  may  be  a  good  plea  in  bar  to  an  a/tlon  of  trefpafs  brought  in  the 
mean  tim'5,  became  this  thereby  becomes  an  immediate  deot  attainable  by  law.  5  E.  4  7, 
Plowd.  5.  b. 

It   was   formerly  holden,  that  an  award  of  a  releafe,  a  horfe,  Roll.  Abr. 
a  quart  of  wine,  to  enter  into  an  obligation,  or  any  other  cuila-  ^^'.'i'' 
teral  matter  in  fatisfaclion,  without  performance,  was  no  good  pi.  i'^.' 
plea  in  bar  ;  for  were  it  a  good  plea  in  bar,  the  plaintiff  could 
have  no  remedy  afterwards  to  compel  the  party  to  do  the  thing 
awarded,  for  by  the  bar  the  trefpafs  v/ouid  be  nulliftcd. 

But  it  has  been  fince  holdcn,  in  an  action  on  the  cafe  upon  a  Carth.  378. 

1 

nard 
^,  -  .  ,  -    .     c-tJ*    - 

the  promife  made,  both  he  and  the  plaintitf  referred  ail  matters,  J""-9'^-Z' 
and  that  the  arbitrators  awarded  that  the  defendant  (liould  re-  "J  ,[  ^'q^ 
lenfe  the  plaintitf,  and  that  he  fcouid  releafe  the  defendant  of  Ld.Raym. 
all  aftions  and  demands  whatfoever;  and  allcjred,  that  from  the  *4-7-  S.  c. 

r    1  I  1.  •  1  1  1  II  •  and  the  dif- 

time  oi  tne  award  hithei'to,  he  VvMS  alv/ays  ready,  and  yet  13,  to  fe,ence 

releafe  the  plaintilF  according  to  the  award,  <jfc.     And  upon  de-  there  taken, 

murrer  to  taib  plea,  after  feveral  debates,  it  was  adiudi'-ed,  that  ^^^^'^'f 

this  award  was  no  bar  to  tne  aaion,  becauie  notlung  was  awarded  collateral 

but  only  mutual  releafes  from  each  other,    fo  that  the  award  thing  to  be 

itfelf  is  no  bar,  but  the  thing  awarded,  when  exceuted,  would  ^°"'^'.  anf^^ 

i_i  'i--r  1  1  !••  ..    duty  IS  raif- 

be  a  bar;  ana  a  diiterence  was  taken  wnere  any  thmg  is  awarded  ed,  and  the 
in  fatisfaction,  there  the  award  itfelf  is  a  bar  before  it  is  per-  o'^  dif- 
formed;  but  wliere  nothing  is  awarded  but  releafes  on  both  fides,  ^/'^'?.'=d,and 

'  o  7    tn£n  It  msv 

there,  when  the  award  is  executed,  the  releafe  will  likewife  be  bepieadedin 
?.  bar  :    and  the  court  held,  that  the  defendant  m.ay  bring  his  ac-  ''^''  though 
tion  againft  the  plaintiff  for  not  relealing  according  to  the  award,  eT-^]lc"s]f 
and  therein  ought  to   recover  all  his  damages  and  cods  loll  in  are'leafa  . 
tli»'  a<Slion  againll  him.  ,  ,     , .  .  ,  ,         ,, ,  °'''y  ^^ 

°  awarded,  wii.tn  crea'.ed  no  new  duty,     f^idi;  Ca,th.  188. 

The  above  cafes  mufc  be  underflood   v/here  the  atflion  was  Keiiw.  nr. 
brought  before  the  time  for  performing  the  .award  was  expired  j  R^"-  ^br. 
for  if  an  award   be   to  pay  money  at  a  day  to  come,  and  the  p^,g^ 
money  be  not  paid  at  the  day,  and  afterwards  an  aclion  of  tref-  Hob.  49. 
pafs  be  brought,  this  is  no  good  plea  in  bar,  for  no  man  can  ^^ym-45o* 
plead  this  in  oar  witliout  flievving  he  has  paid  tlie  money;  for  it    |^  ,"    ^ 
is  againil  natural  juftice  to  make  one  default  and  wrong  an  ex-  Li.  Raym. 
cufe  for  another  ;  but  if  the  party  tender  it  at  the  day,  and  the  l^^\ 

u  r    r     •       ■  1  •      •  11         •       L  -     1     •         1  •  Cartb.  37S, 

Other  retui"  it,  tnen  it  is  a  good  plea  m  bar,  it  btinr^  Ins  own 
fault,  and  he  hath  flill  a  remedy  for  the  money, 

0^4-  An 
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[Farrerv.  An  award  which  does  not  extend  to  the  whole  of  the  thin^ 
^*  a'  ,^"'    ^s^-'^^^ic^)  is  not  a  good  plea  to  an  action  on  the  demand. 

V.  Davy,  I  Ld.  Raym.  6i:. 

(")  7H.  4.  To  an  action  of  trefpafs  a  defendant  may  fometim-es  plead  an 
Il'b.  p  %  ^\vard  made  on  fubmiffion  by  the  plaintiff  and  (a)  a  flranger  :  fa 
(l>)  Thorn-  he  may  plead  {i>),  that  the  trefpafs  complained  of  was  committed 
linf  )n  V.  by  t])e  defendant  and  another,  and  that  the  matter  was  afterwards 
Com.  'rci.  fubmitted  to  arbitration  by  the  plaintiff,  the  defendant,  and  the- 
32JJ.       '    other  trefpaffer. 

4Ter. Rep.  '^0  a  plea  of  an  award,  the  plaintiff  mwy  reply  that  the  fubjc£l 
'4^»  matter  of  his  action  was  net  included  in  rhe  reference,  though 

the  terms  of  fuch  reference  were  general,  of  all  matters  in  differ- 
ence, and  the  caufe  of  action  was  in  point  of  fa6t  fubfilling  at 
the  time  of  the  reference.] 
Leon.  72.  If  in  an  action  of  debt  upon  an  award,  the  plaintiff  declares 

1  hat  the  |-}j^t  the  arbitrators  did  make  an  award  that  the  defendant  fliould 
declare  tha7  P^T  ""^^  ^^^  plaintiff'  lo/.,  this  is  a  good  declaration,  though 
inter  a.'iah  nothing  is  (licwn  to  have' been  awarded  en  the  other  Cule  ;  for 
wasaw.iid-  j^  jg  fufficicnt  for  the  plaintiff  to  fct  forth  that  part  of  the  award 
Re'n.  -12.  'vvhich  entitles  him  to  his  action  ;  and  if  the  defendant  will  im- 
Sid'.  161.  peach  the  award  for  any  thing,  he  niuit  (hew  it  fpecially  on  his 
Contr.  366.    Q^^,ij  part. 

[^In  an  action  ^ 

on  the  award  itfelf  it  is  necefTary  to  fct  out  in  the  deckrationonly  fo  much  a":  is  fufTicifnt  to  fupport  th: 
plaintiff's  cale  :  but  in  an  adlion  of  debt  0:1  the  arbitration-bond,  the  v.hole  demand  mi.ift  be  fet  out 
at. length,  though  Hch,  Ch.  J.  thought,  that  even  in  ti.is  cafi  the  omKTion  of  that  which  is  vcid 
would  not  be  maicrial.  iBu^r.S/S.  i  Saik.  72.  There  is  this  JiiTcrenre  ugaln  bccween  aflions  on 
the  award  itL-lf,  and  aftions  on  the  atbitiarion-bond :  in  tl'.e  former  cafe  the  plaintiff  mu!l  flats 
a  mutual  fubmiflim  ;  in  tire  latter,  it  is  unncceflary,  tJr  by  oyer  it  appears  on  the  face  of  the  cuaai- 
tion,  and  the  plea  of  nul  agjrd  fait  admits  it.     2  Str.  523-} 

Sand.  -26.  I"^  "^^  a£lion  of  debt  upon  a  bond  conditioned  for  the  perform- 
Veai  and  ancc  of  an  award,  the  defendant  pleaded  that  the  arbitrators  did 
Warner;  niakc  an  award  that  the  defendant  fliould  pay  to  the  plaintiJf 
Court  would  310c/.,  and  Ihould  give  to  the  plaintitr  a  gci>eral  relcafe,  and 
pot  give  pleaded  that  he  had  paid  the  money  and  given  a  releafe  accord- 
for^the"e  ^'^g^Y'  ^"'"^  ^'"'•^  "°^  ^^'"^^^"^  vihut  on  the  part  of  the.  plaintiff  was- 
fendant,  but  awarded  to  be  done  j  and  the  plaintiff  replied  without  fliewing 
I'ufl^red  the  the  other  part  of  the  award  in  his  replication,  and  took  iffue  that 
piai^ntifl  to^  ^i^g  defendant  had  not  paid  the  money ;  and  the  defendant  put  in 
becaufethey  an  infufficlcnt  rejoinder,  upon  which' the  plaintiff'  demurred; 
apprehend.  ^^(1  per  Cut''  the  plaintiff  cannot  have  judgment,  becaufe  the 
oniy'a'trick  ^''^'^^d  as  fet  forth  and  agreed  in  pleading  is  vcid  ;  but  if  the 
in  the  plead-  plaintiff  v/ouid  have  helped  himfelf,  he  ought  to  have  fliewn  the 
jng,  for        other  part  of  the  award  before  he  had  taken  iffue. 

which  the  * 

chief  juftice  reprehended  Sanders,    who   exeufed  hnnfclf  by   reafon  of  the  fevcri:y    of  the  award. 

2  K,eb.  5f:S.  S.  C. 

Yelv.  T^i.  If  in  debt  upon  an  obligation  conditioned  for  the  performance 
Cro.  Jac.  (jf  ^„  award,  the  defendant  pleads  nidlum  fecerunt  arhitriinn  ;  and 
102!  s!"p.'  the  plaintiff  replies,  and  fiiews  the  award,  he  mufl  alfo  {hew  the 
arguendo,  brcach,  without  which  he  hath  no  caufe  of  action,  for  the  obliga- 
T!*!'  ^Il'!«   t^°^^  ^^  guided  by  the  condition  j  and  though  the  defendant  can 

make 


419.  where 
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make  no  anfwer  to  the  breach,    yet  it  ought  to  appear  to  the  ''  '5  ^^'"1 
court  that  the  plaintiff  hath  caufe-of  action.  p,^;^.,^.  „„  ^^,^^„  only' one  b,Ld,, 

But  if  in  debt  upon  bond  to  perform  an  award,  and  oyer  of  the  Sid.  290. 

condition,  the  dcfend-.mt  pleads  mn  fuhn'ifit^  the  plaintiff  (.7)  need  (tf).Soifthe 

not  afllgn  a  breach,  for  the  defencc^nt  puts  the  whole  ftrefs  of  his  pigads  a  rc- 

caufe  upon  a  matter  antecedent  to  the  alleging  of  a  breach  •,  for  Uafe. 

if  there   be  no  fubmillion  there   coaid  be  no  award,    and  con-  ^/o""'-  9°. 
r  ■,  X  y       r  ■  Yelv.  70. 

lequently  no  breach  or  it. 

If  in  debt  upon  aii  obligation  conditioned  for  the  performance  Leon.  304. 

of  an  award,  the  defendant  fhews  that  the  arbitrators  did  make  S'^"  '53' 

an  award,  that  the  defendant  before  fuch  a  day  (hould.pay  to  the  jJdL'ed  by 

plaintiff  100/.,  or  otherwil'e  (hould  procure  one  J^.,  beingaftranger,  three  judges 

to  be  bound  to  the  plaintiff  for  the  payment  of  12/.  per  annum  to  ^^,^'"^  i^*^'"' 

the  plaintiff  for  liis  life  ;  and  the  defendant  pleads  that  he  hath  that  the 

performed  the  faid  award,  and  the  plaintiff  replies,  that  the  de-  plaintiff 

fendant  hath  not  paid  the  faid   loc/.  without  faying,  nor  hath  |j|°^'^  !ji^'* 

procured  A.  iffc.  yet  this  is  a  good  replication,  for  the  award  as  whoJe 

to  tliat  part  is  merelv  void,  and  therefore  the  plaintiff  [b)  need  award,  ani 

not  take  notice  thereof.  thereupon 

the  law 
would  have  adjudged  one  part  void,  and  not  to  be  done.  Leon.  140.  S.  C*  {h)  So  if  theaward  be,  that 
the  defendant,  together  with  a  ilranger,  liiall  enter  into  a  bond,  in  the  afligiimcnc  of  a  breach  the 
plaintiff  muft  not  (ay  t'nat  the  defendant  and  ftranger  did  not  enter  into  a  bond,  for  though  both  did 
not,  yet  the  defendant  alone  might  enter  into  bond.  GoJb.  165.  pf  an  award  be  good  in  pait,  ani 
bad  in  part,  it  is  futficient  to  afiign  a  breach  In  that  part  which  is  good.     2  Wiif.  293.] 

*  It  would  have  been  better  if  tlie  plaintiff  had  /hewn,  that  neither  the  one  thing  nor  the  oti^r  ha4 
been  done. 

[Where  an  award  was  that  the  defendant  fliould  pay  to  the  zWiif.  267, 

plaintiff  16/.   I  ex.,  and  all  fuch  cods,  cliaro;es,  and  expences  as  l°^-V 
1  1    •      -.I-  i_    J    1  •  r       ^  1  1-         1         Smith,  293. 

the  platntitr  had  been  put  unto  m  a  caufe  then  dependmg  be-  Addifon  v. 

tween  them,  and  that  thereupon  they  fhould  execute  mutual  re-  Gray. 
leafes,  it  was  holden  that  tlie  breach  was  properly  alLgned  in  the 
non-payment  of  the  16/.  10/.  only  ;  for  that  the  bond  was  for- 
feited by  the  breach  of  any  one  part  of  the  award,  and  the 
recovery  in  this  action  would  be  a  bar  to  any  future  adlioii 
brought  on  the  bond  for  the  cofts,  k3'c.  when  afcertained.] 

In  an  a£Hon  of  debt  upon  an  award,  it  is  not  {c)  neceffary  for  2  BrowR?. 
the  plaintiff  in  his  declaration  to  lay  time  or  place  wliere  the   '37' 
award  or  fubmiffion  were  made;    but  if  the  defendant  denies  il'.,„"l 
either,  the  plaintiff  may  reply,  that  the  award  or  fubmiffion  was  award  is 
made  at  fuch  a  place.  pleaded  in 

barofatref- 
pafe,  a  place  muft  be  laid  where  the  fabmiflion  was  made.     Cro.  Eliz.  66.     The  plaintiff  need  not  {(X 

tonh  xht  pnf&rt  in  curia,  becaufe  it  is  no  deed.     Stiie.155. 

[To  a  plea  of  twl  ngard  the  plaintiff  replied  that  an  award. was  BifTcx  v. 

made  after  the  execution  of  the  bond,  and  before  the  exhibiting  of  *^'"^''  5 

his  bill  (to  wit)  on,  t^c.  in  the  condition  mentioned.     It  was. ad-  ^''"*  ^'*** 
judged   on  a   fpecial   demurrer,    that    the    time  of  making    the 
award  is  pofitively  enough  alleged  under  th.e  fcilicety  and  that  the 
defendant  might  have  taken  iffue  upon  it. 

In  debt  on  an  award  to  pay  fo  much  money  and  to  execute  3^11  r. 

mutual  releafes  to  the  date  of  tlie  arbitration-bond,  judgment  s^inpfon, 

will  »v,w.i«. 
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will  not  be  arrefted  becaufe  it  does  not  appear  upon  tne  recor(J 

that  there  was  any  arbitration-bond,  though  this  perhaps  may  bcf 

a  good  objedion  at  the  trial. 

Henderfon         In  debt  upoti  bond  conditioned  to  perform  the  award  of  J.  S., 

fon   I  St^"  ^°  ^^  '^  ^^  made  in  v/riting  under  his  hand  and  feal,  ^c.  it  is  not 

ji6.  fufficient  for  the  plaintiiF  in  his   replication   to  flate  that  J.  S. 

made  his  award  in  writing,  and  to  fct  it  out,  but  he  muft  (hew 

that  it  was  under  his  hand  and  feal,  purfuant  to  the  terms  of  the 

fubmiflion.] 

Cro.  Jac.  If  there  be  a  fubmifTion  to  the  award  of  J.  -S.,  fo  that  the  faid 

577'   By      award  be  made  under  las  hand  and  feal,  on  or  before  the   ctlx 

two  lUuSCS 

againft  the  <^3y  of  September  following,    ready  to  be  delivered  at  the   fhop 

chietjuftice,  of  J.  N.    in   the  Exchange^   London^   and   in  an   ad  ion   of  debt 

the'^ubrca  "P'^"  ^"  award  made  tiiereupon,  the  plaintiff  declares  that  the 

tion  the;e,  f^i !  J.  S.,  under  his  hand  and  feal  the  4th  day  of  September  fol- 

ajid  allega-  lowing,  apU'l  Ciijlrum  Eborum^  did  make  an  award  ml  tunc  i^  ibi~ 

tion  that  It  ^,^^  paraf  to  be  ileiivercd  at  the  (hop  of  the  faid  J.  N.  in  the  Ex- 

was  ready  to       y  r        i  ^  •     ■  ii-  r 

fce  delivered  change,  Lonaoii ;  this  IS  no  good  declaration,  for  the  parties  arc 
at  the  faid  not  boa:id  to  take  cognizance  of  the  delivery  clfcwliere  than  at 
tVl^"-  tl^^Pl'^'^^  appointed. 

well  enough;  but  it  was  adjourned.  2  Ro'.i.  Rep.  193.  S.  C.  adjourned.  3  Mjd.  331.  S.C.  cited  as 
it  adjudged.     ^iJe  2  Lev.  63.     L.  Raym.  533. 

Sid.  370.  If  in  debt  upon  an  obligation  conditioned  for  the  performance 

of  an  award,  fo  as,  ^c.  the  defendant  pleads  no  award  maile, 
and  the  plaintiff  replies,  that  ante  exhibitionem  bilL^^  fcilicet  the 
24th  of  June  (which  was  a  day  within  the  fubmiilion)  the  arbi- 
trators made  an  award,  i3c.  and  the  defendant  demurs  generally, 
the  plaintiff  fliall  have  judgment,  for  thougli  the  plaintiff  ought 
to  have  replied,  that  the  arbitrators  made  their  award  before  the 
day  limited  to  them,  yet  this  is  form  only,  and  iielped  by  a  ge- 
neral demurrer.  .  .■;^:''^'^'^:}. 

[Brown  v.  But  no  aOion  will  lie  upon  the  arbitration-bond,  iFit^appear 
00  man,     ^^^^  ^.j^^  award  was   made  after  the  time  limited  jn  the  bond, 

3Ter.Rep.    though  fuch  time  were  enlarged  by  the  mutual  cpjifent  of  the 

592.  n.       parties.]  ...■.'' 

3 Mod. 330.  If  in  debt  upon  a  bond  conditioned   for  the  performance  of 

11  Mod.  jjj^  award,  fo  as  it  be  made,  Lfc.  and  ready  to  be  delivered  to  the 

12  Mod.  parties,  or  to  fuch  of  them  as  fhall  defire  the  fame  ;*  the  defend- 
234.  317.  ant  pleads  ntdlum  fccerunt  arhitrium,  and  the  plaintiff  replies, 
Ld.  Raym.  ^jjj  £gj.g  fQj-j-jj  j-j^g  award,  and  fnews  a  breach,  but  doth  not  fay 
533-  989*  ^^^  '^^  '^'^^  ready  to  be  delivered  to  the  defendant,  yet  this  is  a 
iutw.  good  replication ;  for  when  the  award  is  made,  it  is  ready  to  be 
524. _  But  delivered  to  the  parties,  or  to  fuch  of  them  as  defire  it,  fo  that  it 
letter  (F)  muft  be  defircd  ;  and  if  denied,  the  party  may  plead  that  matter 
jupra.  fpecially. 

aVent.  242.       If  in  debt  upon  an  obligation  conditioned  for  the  performance 

Harfonand      £  ^^  award  in  writing,  or  by  word  of  mouth,    the   defendant 

pleads  no  award  made,  and  the  plaintiff  replies,  tnatat  the  time 

of  the  bond  and  award  he  had  an  a£lion  againft  the  defendant 

for  fcandalous  words,  and  that  the  arbitrator  ove  ieiius  did  de- 

8  dare 
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clarc  and  publifli  his  award  in  manner  following,  vis.  That  the  (f)  But  if 

defendant  fliould  pay   to  the,  plaintiff  12  guineas^   and  all  fuch  J,'^^  ^^1*'''*  ■ 

money  as  he  had  expended  circa  profccuticnein  placitaf  prad\  \ifc.  writing  in 

this  is  a  good  award,  and  well  fet  forth,  although  the  award  fuch  form  of 

dcth  not  mention  any  fuit  before  ;  for  he  that  fets  fortli  a  parol  "?'''=f'°n> 

award  is  not  [a)  f.cd  to  the  very  words,  but  it  is  lulacieiit  to  been  good. 

(hew  the  effect:  and  fabftance  of  what  was  awarded  by  v/ord  of  aVent.  242. 

mouth.  Z'''^'' 

[An  av.-rd  was  that  the  defendant  fiiould  pay  to  the  plaintiff  Lee  v. 
11/.  on  or  before  the  7lh  day  of  May,  and  the  breach  affigned  in  ^"'"'» 
that   the  defendant  did  net  pay  the  faid  ill.  fee  nudum  form  am  et        "     ^' 
ejjtclum  arbitrii pradicii :  and  the  Court  held  it  to  be  well  enough, 
though  they  faid  that  it  v/culd  have  been  more  correct  to  have 
aiFigned  the  breach  in  the  very  words  of  the  award.] 

A  man  cannot  plead  generally  the  award  performed,  but  he  Moor,  3. 
(b)  ought  to  fet  forth  the  award,  and  (hew  how  he  hath  per-  P'/ 9*    .^ 

r   '        I  ■  '^  (.'>)  But  if 

formed  it.  an  award 

be  to  pay  the  rent  ment'oned  in  fuc'i  an  indenture,  the  defendint  in  pleading  performance  need  not  fee 
forth  the  in-enture,  but  lefer  general. y  to  it.  i  Vent.  S7.  Cut  if  i:  be  to  be  paid  in  fuch  manner  and 
at  fuch  tiines  as  is  cxprtlfed  in  the  indenture,  tien  it  muft  be  fet  forth  a:  large.  Vent.  87.  So  if 
an  award  be  to  pay  money  given  by  w:;l.      Venc.  87. 

In  pleading  a  countermand  to  a  fubmiffion  to  arbitration,  it  s  Co.  S2. 
need  not  be  alleged  that  the  party  gave  notice  to  the  arbitrators, 
for  without  that  it  is  no  countermand,  and  therefore  if  no  no- 
tice  be  given,    iffue    may  be  joined   upon   the  point  quod  non 
revocavit. 

If  the  fubmiffion  be  by  word,  though  the  award  be  by  deed,  Co.  Lit. 
the  party  may  [c)  wage  his  law;  for  though  a  deed  cannot  be  ~^y  , 
diffolved  without  deed,  yet  a  verbal  ccniraft  may  be  diiToived  by  f/)  ^^^  ^* 
word  only  ;  and  this  in  its  original  is  a  verbal  contra6l.  tnerefoie  aa 

action  of 
iebt  will  not  lie  againft  the  acim'niftrator  wacfe  intcilate  was  party  to  fuch  an  award.     Cro.  Eiiz.  Coo. 

If  in  debt  on  a  bond  for  performance  of  an  award,  the  defend-  Saik.  72. 
ant  pleads  no  award,  and  the  plaintiff  fets  forth  an  av/ard  with  a  P':  9* 
profert  in  cur\  and  the  defendant  craves  oyer,  and  then  demurs  „^'*    ^^^" 
for  variance  between  the  award  fet  out  in  the  replication  and  the  Mod.  554. 
oyer^  and  the  variances  appear  material,  the  defendant  muff  have  foreland 
judgment;  otherwife  if  tlw  variance  had  been  as  to  thofe  parts  -^.u  .^^J' 
in  which  the  award  was  void  ;  and  though  in  debt  on  an  award  judged, 
the  plaintiff  [d)  need  not  fet  forth  more  than  makes  for  him,  yet  K' Sid-i'^f. 
it  is  otherwife  in  debt  on  a  bond,  for  there  the  plaintiff  niuit  rl'.ui.' 
reply  the  whole  award;    and   if  fuch  rephcation  be  without  a  Rep.  315.  . 
profert,  the  defendant  le)  may  reply  tiul  tiel  agard.  ^VV.V'^' 

Sti:e,  459.;  where  it  is  faid,  that  the  p lair.tirt'  need  not  fst  forth  a  fiofert  thereof  .■«  curia,  becau.'e  il  is 
no  deed.    £ut  it  is  the  fafefl  svay. 

If  an  award  be  made,    that  certain   buihlings  erecled  on  a  Saik.  75. 
wharf,  which  were  a  nuifance  to  the  plaintiff,  Ihould  be  pulled  P'- '*• 
down  within  thirty-eight  days  from  the  date  of  the  award,  ij'c.  ^2-5.  """' 
and  upon  ««/ ^^arj  pltaded  the  plaintiff  fets  forth  an  av/ard,  but  CMfd.24.4. 
withoat'date;  yet  tins  is  well  enough,  for  the  date  Ihall  be  com-  Arni'^^  anj 

pUtCd 
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pu-ted  from  the  making  of  th»  award,  as  a  deed  takes  Its  dat«^ 
from  the  delivery,  rhough  ^(ftually  dated  on  another  day. 
fMitf.  Eij.  An  award  may  be  pieafled  to  a  bill  to  fet  afide  the  award,  and 
T)  ^^Atk  op^"  ^^^  account  [a) ;  and  it  is  not  only  good  to  the  merits,  but 
aQS.'soi.'  likewife  to  the  difcovery(if')  fought  by  tlie  bill.  But  if  fraud  or  par- 
{i)  3  Atk.  tiality  are  charged  againil  the  arbitrators,  thofe  charges  mull  not 
529-  44-  only  be  denied  by  way  of  averment  in  the  plea,  but  the  plea  mult 
(i\  2  Atk  ^  fuppurted  by  an  anlVer,  fhewing  the  arbitrators  to  have  been 
396.  501.     incorrupt  and  impartial  (r). 

Kill  V.  A  mere  agreement  to  refer  matters  to  arbitration,  where  no 

Hoiiifter,       a(£lual  reference  has  taken  place,  or  is  depending,  will  not  ouft 
Mitchell  V?    thc  jurifdicfbion  of  any  court  either  of  law  or  equity. 

Harris,  2  Vez.  jun,  129.    4  Fr.  Ch.  Rep.  3  1 1.    S.  C.     Wellington  v.  M'Intolh,    a  Atk.  569.     ViJi 
Halfhide  v.  Penning,  2  Br.  Ch.  Rep.  356.  contr. 


[(H)  In  what  Cafes  the  Perfdrmatice  of  an  Award 
may  be  compelled  by  Attachment,  and  the: 
Courfe  of  Proceedirig  to  be  taken  in  order  to 
obtain  it. 

'T~HE  fubmifTion  to  arbifration  being  made  a  rule  of  Court,  an 
-*■     attachment  is  granted  againft  the  party  refufing  to  perform 

the  award,  as  for  a  contempt  of  that  court  of  which  the  fub- 

miffion  is  a  rule. 
Rexv.Myers,     The  attachment  in  this  cafe  is  only  in  nature  of  a  civil  execu- 
R^"'^6      tioft,  and  therefore  cannot  be  executed  on  a  Sunday. 
Robins  V.  But  it  IS  fo   far  criminal,  th:^t  the   motion  for  It  cannot  be 

Str.Tll'.      grounded  on  the  alhrmation  of  a  Quaker. 

iKeb.  130.  The  courts  of  law  were  for  fome  time  rather  fcrupulous  about 
»38-  559-  interpofing  in  this  fummar^  way  in  order  to  enforce  obedience  to 
SirT.^^^*  awards;  though  the  courts  of  equity,  where  the  fubmilfion  was 
Raym.  35.  undct  one  of  their  rules,  made  no  difficulty  in  doing  it.  And 
i5z.2Keb.  gj^  attachment  is  not  at  tliis  time  what  the  party  applying  for  it  is 
"ch.''^^*  entitled  to  ex  dcbtio  juJJii'ui^  but  it  is  entirely  in  the  difcretion  of 
Caf.  185.  the  court  whether  to  grant  it  or  not:  and  therefore  they  have  re*; 
Hales  V.  fufed  it  where  there  hath  been  contrariety  of  evidence,  or  th.c 
1  Sw^eo?.  cafe  hath  been  a  hard  one,  or  the  perfon  againft  whom  it  hath 
Stock  V.  De  been  moved  hath  been  a  bankrupt,  and  incapable  of  paying  the 
iTm^'  ^^^'  "^°"<=y  awarded. 

Hardw.  :o6.     Perry  v.  Nicholfon,    i  Burr.  278.   1  Or.  Pr.  272.   ifted. 

Davilav.  If  one  of  the  parties  revokes  the  fubmiflion,  or  hinders  th« 

Almanza,  arbitrators  from  proceeding  in  the  award,  the  court  will  grant  an 

p.  10.  attachment. 

Webfterv.  But  if  the  party  dies,  there  is  no  remedy  by  attachment  againft 

Bifliop,  2  his  reprefentatives,  for  the  contempt  dies  with  him.     And  there- 

Vern.  44.+.  ^^^^  j.j^g  Court  will  not  Itay  proceedings  in  an  a£lion  upon  the 

Giofj,      *  fubmiflion  bond,  or  upon  the  award,  though  the  party  be  in  cuf- 

a  Barnard,  tody  on  the  attachment.    But  they  will  not  grant  aa  attachment, 

*i7»  unlefa 
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unlefs  under  fome  very  particular  circumftances,  where  an  aftion  Stock  v. 
h.uh  been  already  commenced.     And  if  the  defendant  be  taken  in  D=  Smith, 
execution  on  a  judgment,  the  attachment  will  be  difcharged.  Har'dw.^°** 

jv  6,107.     Rlchardfon  V.  Chancey,  i  Barnard.   386, 

If  exceptions  are  made  to  the  award,  though  it  be  affirmed,  an  Morris  v. 
attachment  will  not  be  granted  ;  for  the  non-performance  of  it,  ^^'|]^"°!,'!,'' 
whilft  the  matter  was  Jub  jud'tu^  was  no  contempt.  p.  n.  z^Ld. 

J  Raym.  857.  S.  C. 

The  defendant,  a  feme  fole,  and  the  plaintiff  agreed  to  a  re-  Anon, 
ference.     The  defendant  was  awarded  to  deliver  up  two  notes,  ^-  ^-  '  Cr. 
and  pay  a  fum  of  money  ;  fhe  married,  and  her  huiband  refufed   jft  gj.  ' 
to  pay  :  and  it  was  a  queilion.  Whether  the  court  could  grant  an 
attaciiment  againd  both  or  either  of  them  ? 

The  ccurfe  of  proceeding  iri  order  to  obtain  an  attachment  is  Kvd  on 
this  ;  the  -award  mull  be  tendered  to  the  party  againft  whom  it  A-wards,^ 
is  iutended  to  move,  and  if  he  refufe  to  accept  it,  affidavit  of  the  p'_  jii/* 
due  execution  of  the  award,  and  of  fuch  tender  and  refufal,  "tnuft   ift  cd. 
be  made,  and  on  tint  an  application  to  the  court  to   make  the 
order  of  n'lfi  priiis  a  rule  of  court  j  a  copy  of  this  rule  muft  then 
be  fcrvcd  on  the  party  refuting  to  accept   the  award  :  if  he  ilill 
refufe  to  accept  it,  an  affidavit  muft  be  made  of  perfonal  fervicc 
of  the  rule,  and  of  the  difobedience  to  it ;  and  then,  upon  appli- 
cation, grounded    upon    that  affidavit,    an    attachment   will   be 
ordered. 

Where  the  award  is  accepted,  but  the  money  being  demanded  Kyd,  216. 
is  not  paid,  an  affidavit  muft  be  made  of  the  due  execution  of 
the  award,  and  of  the  demand  and  refufal  of  the  money.     But  Longman  v. 
a  demand  of  the  money  made  by  a  third  perfon  authorifed  fo  to  ^p"^p' 
do,  by  indorfement  on  the  a\yard  unftamped,  is  fufficient  without  ^' 
any  warrant  of  attorney. 

W^here  the  fubmiflion  \9  made  a  rule  of  court,  the  award  be-  i  Salk.  71. 
comes  fo  of  courfe,  and  therefore  the  motion  for  an  attachment 
is  the  next  immediate  ftep. 

If  the  fubmiffion  to  the  award  be  made  a  rule  of  court  under  ^'^*"  ^• 
the   ftatute,  the  affidavits  on  which  to  move  for  an  attachment  gTer.'Rec. 
need  not  be  entitled  in  any  caufe,  but  thofe  in  anfwer  muft  be  re-  6oi. 
gularly  entitled. 

If  the  time  limited  by  the  fubmiffion  expire  without  any  thing  Owen  v. 
being  done,  and  a  reference  to  a  fecond  arbitrator  be  fubmitted  to,  ^l"*^' 
fuch  fubmiffion  mult  be  made  a  rule  of  court,  and  muft  be  by  Lj."" 
the  parties  to  the  record,  elfe  the  court  will  not  interpofe  by  at- 
tachment.    For  the  court  cannot  in  fuch  a  cafe  enter  into  the 
merits  of  the  award,  though  with  the  confent  of  the  parties,  for 
there  is  a  nullity  of  jurifdiclion. 

Where  on  a  reference  at  nifi  priuSy  the  plaintiff  takes  a  verdi£l  Kyd,  216, 
by  confent  for  fecurity  •,  he  may  upon  an  award  being  made  in  his 
favour,  either  enter  up  judgment  on  the  verdift,  and  take  out 
execution  for  the  fum  awarded,  if  it  do  not  exceed  the  fum  for 
which  the  verdi£l  was  taken,  or  apply  to  the  court  for  an  at- 
tachment.   But  he  caniwt  enter  up  his  judgment  without  the  g^^^'^T* 

leave    '"'*^"'» 
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1  s..lk.  84.    leax'C  of  the  court,  and  for  this  purpofe  he  muft  have  an  affulivit 
^-^^^^,1        of  the  due  execution  of  the  award,  and  the  demand  and  refuf.il  of 

Viarneit,  ... 

Barnes,  58.    the  money  awarded,  in  hKC  manner  as  on  a  motion  for  an  at- 
tachment. 
Rob'nfonv.        UpoH  an  affidavit  that  the  original  award  was  \o^  by  coming 
^c^^'  ,fi     "P  '"  *^^^  Brijiol  mail,  v/hich  was  robbed,  an  attachment  was 

moved  for  upon  a  copy  of  it,  and  granted  nifi. 
Knox  V.  Where  a  reference  has  been  fubmitted  to  under  an  order  of  tlie 

^  BnCh!'  Covn-tof  Chancery,  Lord  Jhurjo-w  fecmed  to  think,  tliat  the  pro- 
Kep.  361,  per  motion  was  not  for  an  attadmicnt,  but  that  the  p;irty  refufing 
to  perform  the  award,  ftiould  fland  committed.  And  notice  of 
fuch  motion  m.uft  be  pcrfcnal,  not  on  the  clerk  in  court.  How- 
ever nothing  was  done  in  that  cafe,  nor  is  the  pra<Slice  by  any 
means  fettled. 


( I )  Of  compelling  Performance  of  an  Award  by 
Bill  ill  Equity. 

Fail  V.  "TT^KERE  the  award  is  to  pay  a  fum  of  money,  it  is  fuid  that  a 
Hardy,  3  P.  V»  |-j]j  j,.^  equitv  to  com.pcl  performance  is  improper:  but 
joo.  where   it   is  to  do  any  tiwng  m   Ipecie,  a  court  ot  equity  will 

fometimes  lend  the  aitl  of  its  decrees  to  enforce  the  execution  of 
I  Ch.  Rep.  it.  And  a  bill  in  general  will  lie  for  performance,  either  where 
^^*  the   award  hatli  been  made  under  a  fubmiiTion  entered  into  by 

order  of  the  court,  or  v/hcre,  though  the  fubmifhon  be  voluntary 
a  Ch.  Rep.  or  the  award  defe£live'in  circumilances,  the  parties  have  long 
3C4-  acquiefced  in  it,  or  it  has  been  in  part  executed, 

3  P.  Wms.  A  court  of  equity  will  decree  a  fpecifick  performance  of  an 
189, 150.      award  for  conveying  an  ellate,  where  the  defendant  hath  received 

the  confuleration-money  for  doing  it. 
a  Vem.  ^4.       On  a  fubmilhon  by  bond,  an  award  was  made  not  binding  by 
-  Ch.  R(?p.   form  of  law,  by  which  the  plaintiff  was  to  pay  the  defendant 
^^^'  900  /.   and  to  feal  a  releafe  to  him  ;  and  the  defendant  was  to  af- 

fign  feveral  fecurities  he  had  from  the  plaintiff.  The  plaintiff 
fold  fome  lands  to  raife  the  900/.  cxpe£lir.g  the  defendant  to  re- 
ceive it,  as  he  gave  him  intimation  he  would,  and  tendered  him 
the  90Q /.  and  a  releafe  executed  by  the  plaintiff;  and  though 
tiaere  was  no  other  execution  on  the  plaintiff's  part,  and  though 
the  award  was  extrajudicial,  and  not  good  in  llridnefs  of  law, 
yet  the  Lord  Chancellor  decreed  it  ihould  be  performed  in 
Ipecie.  :.  ;  : 

1  Ch.  Rep.  On  a  bill  of  review  to  rcverfe  a  decree  confirming  an  award, 
'39'  the  plaintiff  affigned  for  error,  that  the  caufc  was  referred  tt^  four 

commiffioners,  and  but  three  certified  ;  that  a  kafe  which  he 
then  infifced  upon,  was  not  in  ilfue  in  the  caufe  ;  and  that  he 
never  confentea  to  the  certificate.  But  notwithflanding  thefe  ob- 
jeftions,  as  the  decree  had  been  acquiefced  in  fixteen  years  with- 
out any  attempt  having  b£cn  made  to  Impeach  it,  the  court  rc- 
fufedio  rcverfe  it.  "  . 

Though 
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Thou"li  a  court  of  equity  will  not  hold  a  defendant  to  an  Ca.  Tem. 
award,  where  the  plaintiff  hath  negled' d  to  pevform  his    part  ^'"'^^'  **' 
within  the  time  Hmltcd  by  the  terms  of  it ;  yet  if  the  defendant 
after   fuch   time  accept   part-performance  from  the  plaintiff,  in 
that  cafe  a  performance  on  his  part  to  the  extent  of  what  he  has 
accepted  from  the  plaintiff' will  be  decreed. 

A.  and  B.  co-partners  fubmitted  differences  between  them  to  Thompfoa 
arbitration,  and  it  was  awarded  that  a  part  of  the  flock  in  trade  ''''^^^'^^ 
fliould  be  depofited  in  the  hands  of  a  third  perfon,  part  thereof 
to  be  delivered  from  time  to  time  to  either  party  who  fhould  pay 
any  debt  due  from  the  partncrihip  eftate,  the  quantity  to  be  in 
proportion  to  the  money  fo  paid  by  him.  A  moiety  of  the  flock 
fo  depoHted  wvis  afterwards  taken  in  execution  by  feparate  cre- 
ditors of  A.  as  his  property ;  upon  which  B.  the  other  partner, 
and  the  partnerftiip  creditors  filed  a  bill  to  fet  afide  the  execution, 
and  to  have  the  moiety  of  the  ftock  fo  feized,  appropriated  to  the 
payment  of  their  debts,  infilling,  that  it  was  fpccifically  bound 
by  the  award,  and  llie  execution.  Eut  Lord  Hardiviche  difmiffed 
the  bill,  becaufe  the  partnerlhip  creditors  were  not  parties  to  the 
fubmiffion,  or  at  all  privy  to  the  tranfa£lion,  or  under  any  obli- 
gation of  abidinji;  by  the  award.     . 

Nor  will  a  bill  in  equity  lie  to  carry  Into  execution  an  award  Ibid, 
on  a  voluntary  fubmiffion,  unlefs  there  has  been  an  acquiefcence 
in  it  by  the  parties  to  the  fubmiffion^  or  an  agreement  by  them 
afterwards  to  have  it  executed. 


(K)    In  what  Cafes,  when,  and  in  what  Manner 
Awards  may  be  relieved  againft. 

T  T /HEN  an  award  is  put  in  fuit  at  law,  no  extrlnfick  circum-  Wills  v. 
'  '     ftance,  nor  any  mutter  or  fact  dehors  can  be  given  in  evi-  ^.2""- 
dcncc  to  impeach  it :  if  it  be  open  therefore  to  any  obje£lion  of  2  wi's. 
this  kind,  tlie  defendant  mud  apply  for  relief  either  to  a  court  of  H^* 
equity  by  bill,  or,  if  the  fubmiffion  has  been  made  a  rule  of  any 
court  of  law,  to  the  fummary  and  equitable  jurifdiclion  of  that 
court  of  which  fuch  fubmiffion  has  been  made  a  rule. 

Thefe  objecliuns  being  in  general  founded  on  the  miftakes  or  2Vez.  315. 
mifcondu6l  of  the  arbitrators,  who  are  judges  chofen  by  the  parry  '  -^''f*  ^'^' 
himfelf,  are  received  by  the  courts  at  firft  with  a  degree  of  cau-  '   "** 

tion  and  referve  ;  though,  if  made  out  to  their  fatisfadlion,  re- 
lief is  certainly  afforded. 

On  a  bill  in  equity  to  fet  afide  an  award,  Lord  Chancellor  faid,  3  Vern. 
That  if  it  appears  that  tlie  arbitrators  went  upon  a  plain  miflake,  70S- 
either  as  to  the  law  or  tlie  facl,  the  fame  is  an  error  appearing  on 
the  face  of  the  award,  and  is  fuflicient  to  fet  it  afide:  alitevy  on  3Atk. 495. 
a  doubtful  point  of  law,  though  the  court  on  deliberation  fliould 
be  of  a  different  opinion. 

On  a  like  bill,  where  it  appeared  that  the  arbitrator  had  made  3  P-  Wms. 
his  awjirc'j  notwithflanding  he  had  been  dcfiredby  one  of  tlie  par-  s^^- 

tics 


24^ 


9  Atk.  64. 
JCyd,  240. 


4  Vern. 
251.  485. 
514. 


a  Vm.  315. 


t  Vem. 
rco. 


Periam, 

1720,  cited 
by  Ld. 
Hardwicke 
in  2  Vez. 
316. 


z  Atk.  155. 


Ambl.  245. 


Caf.  Temp. 
Uardw.  54. 


Hr!)itramcnt  nnti  SloarD* 

ties  to  podpone  it  till  he  could  fatisfy  him  as  to  feme  fa£l:s  which 
the  arbitrator  had  conceived  to  be  againft  him,  I^ord  Talbot  fet  the 
award  afide. 

So  where  the  objeflion  was  that  a  part  of  the  evidence  had 
been  fl)e\vn  only  to  one  of  the  arbitrators,  and  not  to  both,  and 
the  arbitrator  to  whom  it  had  not  been  (hewn,  fwore,  that  lie  be- 
lieved if  he  had  feen  it,  his  award  would  have  been  different  from 
what  it  was.  Lord  Hardivicke  declared  the  award  for  that  reafoii 
Toid. 

So  where  one  of  the  arbitrators  has  had  an  interefl:  in  the 
matter  in  controverfy,  or  has  been  related  to  one  of  the  parties  ; 
or  where  two  of  the  arbitrators  have  by  fraud  or  force  excluded  a 
third ;  or  where  they  have  heard  one  party,  and  refufed  to  hear 
the  other ;  or  have  chofen  an  umpire  by  lot ;  in  all  thefe  cafes  the 
awardo  have  been  relieved  againfl. 

If  one  of  the  arbitrators  ufe  any  exprefTions  tov/ards  either 
party,  which  difcover  bias  or  prejudice  in  his  mind,  a  court  of 
equity  will  fet  afide  the  avi-ard,  though  there  be  nothing  to  im- 
peach the  conduct  of  the  other  arbitrator  who  joined  with  him 
in  it. 

Where  the  fevvant  of  an  umpire  had  given  out  before  the  time 
allowed  the  arbitrators  to  make  their  award  was  expired,  that  he 
was  fure  his  mailer  would  give  fo  much,  and  he  afterwards  did 
give  fo  much,  which  was  more  than  v/as  awarded  by  either  of  the 
arbitrators  j  the  court  looked  upon  this  as  evidence  of  fraud  and 
corruption,  and  therefore  decreed  the  arbitration-bond  to  be  de^ 
livered  up. 

"Where  an  award  was  made  a  rule  of  the  court  of  K.  B.,  and  on 
a  motion  on  one  hand  for  an  attachment,  and  on  the  other  to  ftt 
afide  the  award,  thr^t  court  refufed  to  interfere,  and  left  the 
plaintiff  to  his  remedy  at  law  on  the  fubmiflion-bond,  Lord  MaC' 
cleifield  confidered  this  as  a  bare  bond  of  award  without  being 
made  a  rule  of  court,  and  that  therefore,  as  the  one  party  was 
taking  relief  by  his  aclion,  the  other  was  entitled  to  take  relief  by 
bill  in  equity. 

A  bill  was  filed  to  fet  afide  an  award  which  had  been  made  a 
rule  of  the  court  of  K.  B.  for  corruption  in  the  arbitrator ;  the 
defendant  pleaded  the  award,  and  fubmitted  to  amend  any  errors. 
Lord  Hardivicke  faid,  that  the  K.  B.  was  the  proper  court  to  ex- 
amine into  the  corruption  and  partiality  of  the  arbitrator  •,  but 
as  the  anfvver  was  very  loofe  and  general,  and  there  was  an  ex- 
prefs  fubmiffion  to  amend  any  errors,  he  ordered  the  plea  to 
Hand  for  an  anfwer,  with  liberty  to  except. 

On  a  bill  in  equity  to  fet  afide  an  award,  the  court  will  not  let 
the  party  go  into  any  legal  objections,  except  for  partiality  and 
corruption-,  but  if  the  bill  is  for  an  account,  and  prays  to  fet 
afide  an  award,  there,  in  order  to  let  in  fuch  account,  the  plain- 
tiff may  make  legal  objections. 

Where  the  arbitrators  took  money  of  one  of  the  parties  alotie 
for  their  charges  without  any  bill  delivered,  and  before  the  mak- 
ing of  their   award  j  Lord  Hardivicke  thought  this  a  fufficient 

reufoa 
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teafon  to  fet  the  award  afide ;  for,  if  fuffered,  it  would  be  hard 
to  diftinguifli  what  is  corruption. 

If  a  bill  to  fet  afide  an  award  for  partiality  or  corruption  be  2  Atk.  395. 
filed  againft  arbitrators,  the  charges  of  partiality  muft  not  only  be  ^°^'  3  Atk. 
denied  by  way  of  averment  in  the  plea  ;  but  the  plea  muft  be  fup-  Mkf.  Ea* 
ported  by  an  anfwer  fhewing  the  arbitrators  to  have  been  incor-  pi.  209. 
rupt  and  impartial. 

But  where  the  arbitrator  has  accepted  of  the  ofHce  upon  con-  2  Atk.  396, 
dition  that  the  parties  fl;ould  undertake  not  to  bring  any  bill  in 
equity  againft  him  ;  but  a  bill  is  afterwards  brought  againft  him, 
and  corruption  and  partiality  are  charged ;  the  court  will  order 
his  name  to  be  ftruck  out  from  being  a  party. 

The  mifcondutl  of  the  arbitrators  cannot  be  urged  In  anfwer  Andr.  299, 
to  a  motion  for  an  attachment,  but  is  a  ground  upon  which  to 
move  to  fet  afide  the  award. 

A  motion  to  fet  afide  an  award  under  the  ftatute,  cannot  be  Harrlfon  r. 
received  till  the  fubmiflion  is  made  a  rule  of  court ;  and  a  con-  Grundy,  « 
fent  in  the  fubmiflion  bond  to  make  the  award  a  rule  of  court,      '^'  ^'7 
inftead  of  the  fubmiflion,  It  hath  been  adjudged,  will  not  warrant 
the  court's  interpofition.     But  fee  Barnes^  55.  fupra  {B). 

A  motion  to  fet  afide  an  award  under  the  ftatute  for  corruption,  Freamer. 
muft  be  made  before  the  laft  day  of  the  next  term  after  the  award  ^'""eger, 
is  publifhed,  elfe  it  is  too  late,  and  an  attachment  for  non-per-     °"^'  ^^* 
formance  may  ifliie. 

So  a  motion  to  refer  back  fuch  an  award  to  the  arbitrator,  a  Ter.  Rep. 
though  there  be  no  charge  of  corruption,  but  merely  upon  the  7^'* 
ground  that  he  had  not  before  had  fufl[icient  materials,  muft  be 
made  before  the  laft  day  of  the  next  term. 

It  was  holden  by  Lord  Talbot  that  in  awards  under  the  ftatute  3  P.  Wms. 
the  confirmation  of  the  fubmiflion  muft  precede  the  making  of  3^2. 
the  award  ;  but  this  hath  been  over-ruled  j  and  properly  enough,  Jr^.^y/ 
for  It  may  happen  that  the  award  may  be  made  In  the  vacation,  235. 
and  before  any  term  after  the  fubmiffidn. 

The  ftatute  of  IV.  3.  being  made  to  put  arbitrations  where  no  zBurr.yor- 
caufe  was    depending  upon  the   fame    footing  as  thofe   where  ^^'■""  S^* 
there   was  one,    and   being  only  declaratory  of  what  the   law  c(,„tr. 
was  in  the  latter  cafe,  it  feems  to  follow,  that  objed^ions  which 
arife  upon  the  face  of  the  award  may  be  made  at  any  time  ;  and 
that  the  limitation  to  the  fecond  term  Is  confined  merely  to  fuch 
objeclions  as  afFedl  the  condu<El  of  the  arbitrators. 

It  was  formerly  holden,  that,  on  a  fubmilfion  by  confent  under  Crefsly  r. 
an  order  of  a  court  of  equity,  exceptions  might  be  made  to  the  Carnngtou, 
award,  as  to  a  mafter's  report.     But  Lord  Thurlonv  difapproved  ,  ch."ca!^' 
of  this  praftice,  conceiving  that  if  it  lay  open  to  exceptions.  It   186.  Hide 
feemed  rather  a  reference  than  an  award :  that  the  proper  way  Is  ^' ^ooth, 
to  move  to  fet  afide  the  award ;  and  the  topicks  in  the  exceptions  Woodbridg» 
will  apply  to  fuch  a  motion.  ▼•  Hilton, 

"  '  1  Br.  Ch. 

Rep.  3^8.  Price  v.  Williams,  3  Br.  Ch.  Rep.  164.  It  is  admitted  that  exceptions  will  lie  to  an 
award ;  but  they  mult  be  only  to  fuch  matters  as  appear  on  the  face  of  the  award,  not  to  the  fat^s  in 
the  award,  or  any  matter  dehcrs  :  an  objcdlion  of  that  nature  mult  be  made  upca  siotion  to  fee  a^dt 
the  award,  fupported  by  affidavit.    Sick  t.  MiUigan,  j^  Br.  Ch.  Reji.  117. 
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Bunb.  265.  To  a  bill  In  the  Exchequer  to  fet  afide  an  award,  for  unduepraftlcc, 
1  Barnard,  jj^g  defendants  pleaded  (among  other  things)  that  the  fubmiflion 
75*  '5^'  ^35  j-nade  a  rule  of  the  court  of  King's  Bench,  and  that  there 
had  been  no  application  to  that  court  purfuant  to  the  ftatute  of 
gU  loJV.i,.  A  queftion  therefore  arofe  upon  the  ftatute.  Whe- 
ther a  court  of  equity  were  not  precluded  from  examining  into  the 
award  ?  The  Lord  Chief  Baron  and  Baron  Comyns  were  of  opinion 
that  it  was  not,  (the  time  in  B.  R.  being  elapfed,)  but  Baron 
Carter  that  it  was,  Baron  Hale  dubitante.  At  laft  the  whole 
court  agreed,  that  the  plea  fhould  ftand  for  an  anfwer,  with 
liberty  of  excepting  to  it. 
3  Atk.  644.  A  bill  in  equity  will  not  lie  againfl  an  arbitrator  for  a  difco- 
very  of  the  grounds  upon  which  he  made  his  award;  but  if 
there  be  any  palpable  miftake,  or  mifcalculation,  the  party  ag- 
grieved may  bring  his  bill  againft  the  party  in  whofe  favour  the 
award  is  made,  to  have  it  redlified.] 


WimXt  anD  Idatterp^ 


(A)  What  fliall  be  faid  to  be  an  Aflault. 

(B)  What  fhall  be  faid  to  be  a  Battery. 

[(B  2.)  In  what  Manner  they  are  to  be  charged.] 

(C)  In  what  Cafes  they  may  be  juftified,  and  what 
Pleas  may  be  pleaded  to  them,  and  of  the  Man- 
ner of  fetting  forth  the  Juftification. 

(D)  In  what  Manner  they  are  to  be  punifhed. 


(A)  What  fhall  be  faid  to  be  an  Aflliult. 

Pulton, 4. ai  A  N  aflault  is  an  attempt  or  offer  with  force  and  violence  id 
6  Mod.  173.  £^^  do  a  corporal  hurt  to  another,  as  by  ftriking  at  him  with 
545.  °^  without  a  v/eapon,    or  prefentlng  a  gun   at   him  at  a   dif- 

Veut.  256.    tance  to  which  the  gun  will  carry,  or  pointing  a  pitch-fork  at 
f\-''^6       ^^^"^'  1^'^^'^^'^g  within  the  reach  of  it,  or  by  holding  up  one's  fift 
*   "  ^'    at  him,   or  by  drawing  a  fword  and  waving  it  in  a  menacing 
manner. 
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But  i^A.  lays  his  hand  on  his  fword,  and  fays,  that  if  it  vtere  Mod.  3. 
not  njjtze  time  I  nvould  not  take  fuch  language  from  you;  this  is  no  *K.eb.  545. 
aflault,  for  it  is  plain  he  did  not  defign  to  do  him  any  corporal  j^j^^j*  ,3!*^ 
hurt  at  that  time,  and  a  man's  intention  muft  operate  with  his  Law  of 
a6l  in  conflitutine  an  aflault.  ,  ,       „.,.    .       r^J'f*.  ^55; 

o  pl.  60.     Glib.  Law  of  Evid.  256. 

[The  aft  of  criminal  converfatlon  with  another  man's  wife  is  aSaik.sji. 
an  aflault ;  force  and  violence  being  fuppofed  in  law  to  accom-  7  Mod.  81. 
pany  this  atrocious  injury  to  the  hufband,  in  refpedl  of  whom  the 
confent  of  the  wife  is  as  nothing.] 

It  feems  agreed,    that  at  this  day  no  words  whatfoever,  be  Hawk, 
they  never  fo  provoking,  can  amount  to  an  aflault,  notwithftand-  ^'jF,'^^^'* 
ing  the  many  ancient  opinions  to  the  contrary  *.  very  pro. 

voicing  language  Is  given,  without  reafonable  caufe,  and  the  party  offended  is  tempted  to  ftrike  the 
other,  and  an  a^ion  brought,  and  the  general  ifTue  pleaded,  few  juries  would  give  damages  to  cairy  cofis* 
and  few  (if  any)  judges  would  certify. 

Every  battery  includes  an  afl'ault ;  therefore,  if  the  defendant  Salk.  384. 

be  found  guilty  of  the  battery,  it  is  fufficient.  „    ,    Pj-  3^'  , 

°       •'  ''  Hawk.  P.  C.  463. 


(B)  What  fhall  be  faid  to  be  a  Battery. 

A  NY  injury  whatfoever,  be  it  never  fo  fmall,  being  a£lually  6  Mod.  149, 
•^^  done  to  the  perfon  of  a  man,  in  an  angry  or  revengeful,  or  Vj^' 
rude  or  infolent  manner,  as  by  (pitting  in  his  face,  or  any  way  ^  Lev.\o4, 
touching  him  in  anger,  or  violently  joftling  him  out  of  the  way,  Hawk, 
are  batteries  in  the  eye  of  the  law.  ^  •  ^*  *^3' 

aft  caufing  the  injury  need  not  proceed  from  the  mmediate  afTault  of  the  defendant :  as  where  the  de- 
fendant threw  a  lighted  fquib  into  a  market-place,  which  being  tofled  from  hand  to  hand  by  different 
perfons,  at  lafl  hit  the  plainti/F  in  the  face,  and  put  out  his  eye  ;  it  was  adjudged  that  this  was  aftion- 
able  as  an  afTault  and  battery.  Per  three  juftices,  ctmtr.  Blackftone,  J.  Scott  v.  Shepherd,  2  Bl.  Rep. 
892.  3  Wilf.  403.  S.  C.  So  if  a  perfon  pufhes  a  drunken  man  agalnft  another,  and  hurts  him* 
Short  V.  Lovejoy,  coram  Lee,  Ch.  J.  Guildhall  1752.   Bull.  Ni.  Pri.  16.  J 

But  to  lay  one's  hands  gently  on  another  whom  an  officer  has  2R0II.  Abr. 

a  warrant  to  arreft,  and  to  tell  the  officer  that  this  is  the  man  he  54^6.  Hawk. 
1  p.  c.  264. 

Wants,  IS  not  a  battery.  ^ 

So  if  two  by  confent  play  at  cudgels,  and  one  happens  to  Dait.  c.  22, 

hurt  the  other,  as  their  intent  was  lawful  and  commendable,  in      ""  ^°''°"' 

promotmg  courage  and  adlivity,  it  does  not  feem  to  amount  to  [But  fee 

a  battery.  the  cafe  of 

Boulter  v. 
Clark,  at  Abingd:n  afTizes    coram  Parker,    C.  B.   who  held  that  it  was  no  defence  to  allege  that 
the  plaintiff  and  defendant  fought  together  by  confent,  the  fighting  itfelf  being  unlawful.     Bull.  A'^r. 
Pri.  16.  4th  ed.     So  if  one  licenfe  another  to  beat  him,  fuch  licence  is  no  defence,  becaufe  it  is  agaiolk 
the  peace.     Matthew  y.  Olierton,  Comb.  218.] 

So  if  one  foldier  hurts  another  by  difcharging  a  gun  in  exer-  Hob.  134. 
cife,  this  cannot  amount  to  a  battery,  though  if  it  be  done  with-  *  ^^'  ^^^' 
out  fufficient  caution,  he  is  liable  to  an  adlion  at  the  fuit  of  the  [Nothing 

party  injured.  but  inevita- 

ble necefTity 
fliall  excufe  a  trefpafs.  Dickenfon  v.  Watfon,  Sir  T.  Jones,  205.  Underwood  T.  Hewfcn,  Str.  595, 
Ra)a».467.  2  Bl.  Rep.  896  ] 

K  2  So 
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[Gibbons V.       So  if  by  a  fuilden   fright  a  horfe  runs  away  Mtitli  his  rider, 

^^Mod'  o  ^"^  '•""^  againil  a  man,  it  is  no  battery,  and  this  may  be  given 

»Saik.637.  in  evidence  on  the  general  iflue  :  but  if  it  were  occafioned  by 

s.  c.  I  Ld.  a  third  perfon  whipping  the  horfe,   fuch  perfon  would  bg  the 

Raym.38.  trefpafier.] 

[  (B  2.)  In  what  Manner  they  are  to  be  charged. 


Michell        /-p HE  declaration  cannot  hy  the  afTault  on  a  day  certain,  and 
V.  Neaie,  ^      J.     ^^  divers  other  days  and  times  :  for  an  affault  is  one  entire  in- 
dividual a£l,  and  cannot  be  laid  Milh  a  coniinuatido ;    and  upon 
fuch  a  declaration  the  defendant  could  not  prepare  himfelf  with 
a  defence,  becaufe  he  could  not  know  whether  the  plaintiff  meant 
to  go  for  one  or  twenty  aflaults. 
Amyon  v.         In  the  King's  Bench,  where  the  action  is  by  bill,  the  offence 
^'^°^^'g,       fhould  be  charged  pofitivcly,  and  not  by  way  of  recital,  with  a 
(fl)  White     whereas,  ^dc. :  but  this  is  not  material  in  the  Common  Pleas  (a), 
V.  Shaw,      for  in  that  court  the  writ  being  fet  out  in  the  declaration,  helps 
2  Will.  203.    j^^  \vant  of  a  pofitive  averment. 

V.  Kail,  Barnes,  36c.     i  Wilf.  99. 

Newman  The  plaintiff  may  lay  in  his  declaration  many  things  in  aggra* 

^'siik'^fi'      vation,  for  which  he  himfelf  could  not  maintain  an  aftionj  as 

"  for  making  an  affault  upon  his  fervants." 
Ruflel  V.  In  an  atlion  by  hulband  and  wife  for  a  battery  on  her,  per 

^s^lk  ^^'^^^  ^^  hufband's  bufmefs  remained  undone  ;    on   motion  in 

arreft  of  judgment,  the  declaration  was  holden  good,  becaufe  the 
aStr.  1C94.  battery  itfclf  is  actionable,  and  the  per  quod  only  aggravation  j 

and  Holt  faid  he  would  not  intend  the  judge  fuffered  that  to  be 

given  in  evidence. 
Weftbrook        The  defendant  gave  in  evidence  that  he  was  married  to  the 
*:  f''"*"       plaintiff-,  and  to  encounter  that  evidence  the  plaintiff  was  per- 
75.'  mitted  to  prove  that  (he  had  another  hufband  living  M'hen  fhc 

married  the  defendant.] 


(C)  In  what  Cafes  they  may  be  juftified,  and  what 
Pleas  may  be  pleaded  td  them,  and  herein  of  the 
Manner  of  fetting  forth  the  Juftification. 

V\dt  HawK.  \V  an  officer,  having  a  warrant  (^)  againft  one  who  will  not  fuffer 

p.  C.  259.  1  himfelf  to  be  arrefted,  beat  or  wound  him  (r)  in  the  attempt 

f  vera^"  to  take  him,  he  may  juftify  it.     So  if  a  parent  in  a  reafonable 

authorities  manner  chaftife  his  child,  or  a  mailer  his  fervant,  being  a(Elually 

there  c"*ed.  jj^  ]jjg  fervice  at  the  time,    or  a  fchoolmafter  his  fcholar,    or 

defendant'^  a  gaoler  hls  prifoner,  or  even  a  hufband  his  wife  ;  or  if  one  con- 

juftifies  un-  fine  a  friend  who  is  mad,  and  bind  and  beat  hirri,  ^d  in  fuch  a 

derafhe.  manner  as  is  proper  in  his  circumftances ;  or  if  a  man  force 

«nt^  the'  a  fword  from  one  who  offers  to  kill  another  j  or  if  a  man  gently 
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lay  his  hands  on  another,  and  thereby  ftay  him  from  inticing  a  proJuftion 

dog  againll  a  third  perfon;  if  I  beat  one  (without  wounding  him,  of  it  is  not 

or  throwing  at  him  a  dangerous  weapon)  who  wrongfully  endea-  fo^^t'^^uft 

vours  with  violence  to  difpoflefs  me  of  my  land  (J)  or  goods,  or  be  returned 

of  the  goods  of  another  delivered  to  me  to  be  kept  for  him,  and  ^?  '^^  '^=- 

will  not  defift  upon  my  laying  my  hands  gently  on  him  and  dif-  ^^J,  ^^^' 

turbing  him ;  or  if  a  man  beat,  wound,  or  maim  one  who  makes  Woodcock, 

an  aflault  upon  his  perfon,  or  that  of  his  wife,  parent,  child,  or  Cro.ja.372. 

mafter  ;  or  if  a  man  fight  with,  or  beat  one  who  attempts  to  kill  battery^an- 

any  ftranger;  in  thefe  cafes  it  feems  the  party  may  juilify  the  af-  not  in  this 

fault  and  battery  U).  ^.^^''?  j"^- 

'   ^  ■'  tified  by  the 

mtre  arrefi :  the  defendant  muft  either  plead  that  he  gently  laid  his  hands  on  the  plaintiff  in  order  to 
arreft  him,  and  that  he  a(flualiy  did  atreil  him  j  as  in  Patrick  v.  Johnfon,  2  Lutw.  927.  3  Lev.  4.03. 
though  that  way  of  pleading  has  been  doubted  of;  or  that  the  plaintiff  made  refiltance,  and  was  going 
to  refcue  himfelf,  and  by  reafon  thereof  he  beat  him  in  order  to  ficure  him  :  for  though  an  arreil  im- 
plies an  afTault,  yet  it  does  not  admit  a  battery  ;  and  further,  an  ofScer  cannot  juftity  beating  a  man 
without  refiftance.  Trufcott  v.  Carpenter,  i  Ld.  Ra)m.  229.  Williams  v.  Jones,  Caf.  temp.  Hardw. 
298.  2  Str.  1049.  S.  C.  [J)  Wiiere  the  injury  is  a  mere  breach  of  a  dofe  in  contimpiation  of  law, 
the  defendant  cannot  juftify  a  battery  ivithru;  a  reqit-ji  re  dtpart  ■,  but  it  is  otherwife  where  any  a^ual 
violence  is  committed,  for  there  it  is  lawf'ul  to  oppjfe  force  with  force.  Green  v.  Goddard,  2  Salk, 
691.  2  Infl.  316.  Seeman  v.  Cuppledick,  Owen,  15c.  [e)  So  a  churchwarden  may  juilify  taking 
ofJ"  the  hat,  or  laying  hands  on  a  perlon  who  is  diforderly  in  church,  and  turning  him  out  for  diflurb- 
ing  the  congrejation  ;  but  it  mull  be  by  a  moUit;r  manus  loifojuit :  Howe  v.  Pla.nner,  i  Saund.  13,  So 
the  defendant  may  juflify  even  a  ma'them,  if  done  by  him  as  an  ofncer  in  the  aimy  for  difobedien;e  of 
orders,  or  other  military  offence  ;  and  he  may  give  in  evidence  the  fentence  of  a  council  of  war  upon 
a  petition  againft  him  by  the  plaintifFj  and  if  by  their  fentence  the  petition  was  difmifl'ed,  it  will  be 
ccnclufive  evidence  in  favour  of  the  defendant.  Lane  v.  Degberg,  H.  11  W.  3.. /ler  Treby,  C.  J. 
Bull.  Ni.  Pri.   19.] 

And  on  an  indlflment  the  party  may  plead  not  guilty,    and  6  Mod.  172. 
give  the  fpecial  matter  in  evidence;  but  in  an  action  of  trefpafs  { f)  f(/)  ^^^tter 

•u^  _    n.      1       1   •     r        •    11  s         \J  '    ofexcufe 

he  muft  plead  it  fpecially.  „3^  i„  ^^^^ 

cafe  be  either  pleaded,  or  given  in  evidence  under  the  general  ilTue  ;  but  matter  of  juftification  mufl  be 
al.vayi  pleaded.  Bull.  A';.  Pr/.  i  7.  Co.  Litt.  282.  b.  But  where  in  an  adion  for  an  afTault  and  falfe 
imprifonment  againfl  the  captain  of  a  fhip,  who  pleaded  nst  gu'dfy  ;  the  defendant  crofs-cxamined 
the  plaintiff 't  witnefTes  as  to  expreilions  ufed  by  t'.ie  plaintiff,  which  would  have  juilified  the  imprifon- 
ment, they  tending  to  create  mawny  and  difobedicnce  ;  though  this  evidence  was  objedled  to,  yet  the 
judge  admitted  it,  hold  ng  what  ivjs  fuid  at  the  time  to  be  good  evidence  in  mitigation  of  damages :  for 
every  thing  which  pafTed  at  the  time  was  part  of  the  tranfadlion  on  which  the  plaintiff's  adlion 
was  foundid,  and  t!:erefore  he  could  not  be  furprifed  by  the  evidence.  Bingham  v.  Garnault  coram 
Buller,  J.  London  17SS.    Efpin.  Ni.  Pri.  317.] 

[It  is  no  plea  that  the  defendant  hath  been  convifted  on  an  Bull.  ni. 
indiclment  for  the  fame  aflault,  and  paid  a  fine  to  the  king  ;  for  ^"*  '^• 
this  fuit  is  inftituted  for  the  private  redrefs  of  the  party  injured.  ^    ''*     * 
So  vice  verfd.'\ 

In  trefpafs  for  alT.iult  and  battery,  the  defendant  juftifies  by  a  Blake t; 
mol/iter  manuf  impofuit  for  due   correclion   as  his   fervant,    and  Grove, 
pleads  over,  that  fince  the  time  the  plaintiff  exoneravit  et  relaxavit  \  Kcb.'e/i, 
(without  faying /)frycr//)///OT^  to  the  defendant  the  faid  matter:  S.C. 
to  this   plea  it  was  fpecially  demurred  for  doublenefs  ;  and  the 
opinion  of  the  Court  was,  that  it  was  double  ;  for  though  the  re- 
leafe  be  not  fufficicntly  pleaded,  yet  it  is  pleaded  fo  as  ifTue  may 
be  taken  upon  it,  which  will  make  it  double. 

[A  former  recovery  is  a  good  plea,  notwithftanding  fubfequent  Fetter  v. 
damages :  for  the  confequence  of  the  battery  is  not  the  ground  of  ^^^'t? 
the  adlion,  but  the  nieafure  of  the  damages. 

R  3  So 
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Yelv.  68.  So  If  a  battery  be  committed  by  feveral,  and  a  recovery  bad 
agalnfl:  one,  fuch  recovery  may  be  pleaded  in  bar  to  an  adlion  for 
the  fame  battery  brought  againfl:  another. 
St.  ai  J.  I.  The  defendant  may  plead  not  guilty  within  Jour  years  next  prc- 
Bia'ckmore  ceding  the  commencement  of  the  fuit :  but  not  guilty  within  fix 
V.  Tidderiy,  years  wiU  he  bad, 
zSalk.423. 

Co.  Lict.  This  being  a  tranfitory  a£l:ion,  in  which  the  time  or  place  are 

aSz.  See  merely  inducement,  the  place  cannot  be  traverfed  without  fpecial 
7  7  ^T^T  *^^^^^  °*'  juflification,  which  extends  to  fome  certain  place,  as  if 
which  em-*  3  conftaole  of  a  town  of  another  county  arrefts  the  body  of  a  man 
powers  juf-  that  breaketli  the  peace  there,  he  may  traverfe  the  county,  but  he 
i«acc°  ©v!  muft  not  reft  there  ;  he  muft  traverfe  all  other  places,  faving  in  the 
to  plc:d  the   town  whereof  he  is  conftable. 

general  iiTue,  and  give  the  fpecial  matter  in  evidence. 

Gibbon  ▼,  If  the  defendant  jujlifies  the  aflault  and  battery,  he  muft  con- 
a  s'a'ik.'6i7.  y^  ^^>  °^>  on  demurrer,  the  plaintiff  fhall  have  judgment. 

Ld.  Raym.  38.  S.  C. 

Pendisbury        ^Qfi  ajfaiik  goes  to  the  wholc  declaration  ;  but  a  juftification  in 

Cro.  EU  *  ^"^y  other  way  applies  only  to  thofe  parts,  which  it  particularly 

a68.  takes  notice  of,  and  is  therefore  bad  j  nor  will  a  general  traverfe 

Trufcott  V.  as  to  the  reft  fupplv  the  omiffion. 

Carpenter,  -i  a    ./ 

I  Ld,  Raym. 229.     Jerome  v.  Phear,  Cro.  El.  93. 

Dr.  Groen-  To  the  vi  et  nrmis,  battery,  and  wounding,  the  defendant 
rVBurweil  P^^^^S'i  "°*^  g^^^'^X  >  ^^'^  ^s  to  the  rcfiduey  juftified  ;  it  was  ob- 
3  Ld.Raym!  je£led,  that  here  was  no  anfwer  to  the  aflault :  but  the  obje£Hoi\ 
472-  was  over-ruled,  for  the  refidue  includes  the  aflault. 

Barfoot  V.  jj^  ^j^  aclion  againft  a  fervant,  if  he  pleads  a  juftification  in 
a  Str/953.  defence  of  his  mafter,  he  muft  plead  it  thus  :  "  That  the  plain- 
So  in  the  *'  tiiT  would  havc  beaten  his  inafLer  if  he  had  not  interpofed, 
caeofa  c<  prout  ei  bene  lieuit."  For  the  fervant  can  only  ftrike  to  pre- 
fence  of  her  ^cnt  an  injury,  not  by  way  or  revenge  ;  and  thererore  where  the 
hufband.  fervant  pleaded,  "  That  the  plaintifl^  having  aflaulted  the  mafter  in 
Bafer*^  ^*  "  ^^^^  prefence,  he,  in  defence  of  his  mafter,  ftruck  the  plaintiff^," 
iLd.*  the  pica  was  holden  ill  on  demurrer,  for  the  aflault  on  the 
Raym.  6a.  mafter  might  be  over,  when  the  fei-vant  ftruck  the  plaintifl^. 
Hayv.  Xhe  plea  of /i«  ^///// admits  an  afl"ault;  and  therefore  where 

3Wiif"i7i    ^^^  rr.emorandum  was  generally  of  the  term,  and  the  plaintifl^,  on 
S.  C.  aStr.  the  defendant's  failure  in  his  plea,   went  on  and  pi"oved  an  aflault 
1 27 1,  by     on  a  day  within  the  term,  the  Court  held  it  well  enough,  for  it 
Guy  V.    ^    "^^s  unneceflary  for  him  to  give  any  evidence  at  all,  unlefs  to  ag- 
Kitchir.er,     gravate  damages,    and  he  fhall  not  be  nonfulted,   becaufe  it  is 
Bull.  Ui.      amendable  by  a  new  bill.     If  this  come  out  on  the  defendant's 
evidence,    who  has   otherwife  proved   his  plea,    the  defendant 
ought  to  have  a  verdict,  unlefs  plaintiff^  prove  another  battery 
previous,  which  in  fuch  cafe  ought  to  be  deemed  the  founda- 
tion of  the  fuit.] 
tKeVt  ^^  ^"  aftion  of  battery  the  defendant  pleads  that  he  was 

Vent.  70.     mafter  of  a  Ihip,  and  that  the  plaintiff  being  his  carpenter  and 

fervant 
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fervant  in  the  fhip,  negle<!!led  his  duty,  and  gave  him  fancy  Ian-  S.C.Anbre 
guage,  2nd  th^t  therelore  moderate  cajiigavit ;  plaintiff  replies  «3«  and  Jamej. 
moderate  cajligavit,  and  iflue  joined,  and  verdi£t  for  the  plain- 
tiff; and  in  arreft  of  judgment  it  was  infifled,  that  moderate  caf- 
tigav'it  was  not  a  pertinent  negative,  the  proper  iffue  being  immo- 
derate cajligavit ;  but  the  Court  held  it  well  enough,  efpecially 
after  verdi£l. 

In  an  aftion  of  affault  and  battery,  and  wounding,  it  was  laid  Sid.  246. 
with  a  mutilavit  i^  fin'ijlr  brach'  fregit  it  a  quod  iifian  finijiri  brachii     ^    t  c 
amijit ;  to  this  the  defendant  pleaded  ^i?  ^«  ajfault  demefne  ;   and  between 
on  demurrer  it  was  fliewn  for  caufe,  that  this  being  a  heinous  Danny  and 
battery,  and  amounting  to  a  mayhem,  he  fhould  have  fhewn  to  c"^j^roft 
the  Court  that  the  affault  was  with  fuch  violence,  that  he  could  v.  Smith, 
not  otherwife  have  defended  himfelf  but  by  maiming  the  plaintiff-,  Ld.  Raym. 
and  the  pleading  (hould  have  been,  that  the  plaintiff"  mayhemajfet  dfJ*  VJ^  *S»lk. 
vuhierajfet  the  defendant  tiifi)  iffc.     But  the  Court  held  the  plea 
good,  and  that  it  was  matter  upon  evidence,  whether  the  affault 
were  proportionable  to  the  battery  ;  for  if  it  were  not,  the  iffue 
would  be  for  the  plaintiff,  although  the  plaintiff  did  make  the 
firft  affault ;  for  every  affault  will  not  juftify  every  beating,  but 
it  muft  be  fuch  a  one  as  may  draw  a  probable  danger  and  fear 
upon  the  perfon  upon  whom  it  is  made. 

In  affault,  iffc.  the  defendant  pleaded  y^/;  ajfault  demefne^  and  Lev.  282. 
the  plaintiff  replied,  that  he  was  ftanding  at  his  gate,  and  that  w^'*^!-' 
the  defendant  being  on  horfeback  offered  to  ride  over  him,  where-  2  Keb.  597. 
upon  he   molliter  affaulted  the  plaintiff  in  defence   of   himfelf,  S.  C.  be. 
qu£  ejl  eadem,  ^c.  and  on  demurrer  to  this  replication  it  was  ad-  a^T^  ^"^ 
judged  to  be  ill,  becaufe  he  thereby  had  confeffed  that  he  had  iian. 
made  the  firft  affault ;  for  he  fhould  have  pleaded  molliter  manus 
i7npofuit  to  hinder  the  riding  over  him. 

[In  affault   and  battery,  the  defendant  pleaded  that  he  was  Taylor  v. 
feifed  of  the  rectory  of  D.  in  fee,  and  that  the  corn  was  fevered  ^^^^'^^"*f 
from  the  nine  parts,  and  for  that  the  plaintiff  would  have  carried  224.  Yeiv. 
away  his  corn,  he  ftood  in  defence  thereof,  and  kept  the  plaintiff  157'  s.  c. 
from  carrying  it  away ;  fo  that  the  harm  which  the  plaintiff  re-  '  ^"^"c^p 
ceived  was  of  his  own  wrong,  i3'c.     The  plaintiff  replied  de  inju- 
ria fud  propria  abfq.  tali  caiifd ;  and  upon  demurrer  the  replication 
was  holden  to  be  good,  becaufe  the  plaintiff  claimed  nothing  in 
the  land  or  corn,  but  only  damages  for  the  battery,  which  is  col- 
lateral to  the  title  ;  and  therefore  a  general  replication  was  good; 
for  in  a  mere  aflault  and  battery,  the  poffeffion  only  can  be  ma- 
terial ;  but  it  is  otherwife  when  the  right  may  come  in  queftlon. 

To  a  plea  of  fon  affault,  the  plaintiff  replied  that  the  defendant  Shingleton 
attempted  with  his  whole  force  to  beat  and  wound  a  horfe  which  ^'lJ^^,  * 
the  plaintiffhad  in  his  care  ;  and  that  in  defence  of  the  horfe  he  laid  1^81. 
his  hands  upon  the  defendant,  prout  ei  bene  licuit :  this  replication 
was  adjudged  infufficient ;  for  it  ought  to  have  alleged  that  the 
defendant  had  adlually  beaten  the  horfe  before  the  plaintiff  laid 
his  hands   upon  the  defendant ;  as  in  the  plea  of  fon  ajfault,  ia 
which  the  defendant  always  alleges  that  the  plaintiff  made  an  af- 
fault upon  him,  before  he  fays  that  he  defended  himfelf,  is'c. 
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K.ingv.  A    molUter  matins  impofuit  will  include  a  battery  where  the 

^i!-''''"'?  caufe  is  fufficient  •,  for  to  lay  hands  on  another,  againft  his  will, 
S.'c.  ^  is  a  battery:  it  will  not  indeed  be  a  defence  for  a  wounding: 
Comb.  227.  but  if  the  battery  be  fo  outrageous,  that  a  mo//iter  manus  impofuit 
by^ename  j^  ^^^^  txyxGy  it  ought  to  be  fpecially  fliewn  by  the  plaintifl',  elfe  it 
pcppard.       fiiall  be  a  good  j  unification. 

thid.  "Where  to  a  plea  oifon  ajfatilt^  the  plaintiff  replies  molUter  manus 

impofuity  and  the  parties  agree  in  the  time,  there  is  no  occafion  for 
an  averment  that  it  is  the  fame  trefpafs,  ^c.']  ^ 

For  damages  in  this  a£tion,  fee  tit.  Damages ^  D.  E.;  and  for 
CO  lis,  tit.  Cojsy  B  3. 

(D)  In  what  Manner  they  are  to  be  puniflied. 

Hswk.  TT'VERY  perfon  guilty  of  an  alHiult  or  battery,  Is  fubjeft  both 

p.  G.  264.  1L»  jQ  jjj^  a£lion  at  the  fuit  of  the  party,  wherein  he  ihall  render 

is  not  to  be  damages,    ^c.  and  alfo  to  an  indiiSlment  at  the  fuit  of  the  king, 

held  to  {^t-  wherein  he   fliall  be   fined  according  to  the  heinoufnefs  of  the 

ciai  bail,  offence. 

«nlels  the  ,      • 

battery  be  grievous  ;  in  which  cafe  the  writ  may  be  marked  for  fpecial  bail.  Carth.  278.  An  adtioa 
of  aflault  and  battery  is  within  the  flature,  which  gives  no  more  cofts  than  damages.  Vent.  256.  For 
the  penalty  for  affaulting  a  fervant  of  a  knight  or  burgefs  in  parliament,  v\de  the  ftatute  5  H.  4.  c.  6. 
For  puniihing  thofe  who  aflault  ariy  coming  to  parliament,  or  to  the  king's  council,  11  H.  6.  c.  11. 
Concerning  an  aflault  on  a  privy  counfellor  in  the  execution  of  his  office,  9  Ann.  c.  11.  For  which 
vide  tit.  Felcry.  For  beating  or  challenging  to  fight  for  money  won  at  play,  9  Ann.  c.  14.  and  tit. 
Gaming.  For  the  offence  of  aflaulting  in  a  church  or  church-y>d,  fee  5  &  6  E.  6.  c.  /^  And  that 
church -wardens  who  whip  boys  for  playing  in  the  church,  or  put  off  the  hats  of  thofe  who  fit  there 
•with  them  on,  or  who  gently  lay  theii  hands  on  an  excommunicated  perfon  to  turn  him  out,  are  not 
within  the  ttatute.  Sand.  13,  14.  Sid.  301.  For  ftriklng  within  the  king's  paiace,  fee  Hawk. 
V»C.  86. 
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AN  aflignmcnt  is  the  transferring  and  fctting  over  to  another 
of  fome  right,  title,  or  intereft  in  things,  in  which  a  third 
perfon,  not  a  party  to  the  ajfigmnent^  has  a  concern  and  intereft. 
How  far  the  privity  of  contrail:  is  deftroyed  by  the  nffignment, 
and  what  remedies  the  parties  may  have  againll  each  other,  is  fet 
down  under  the  head  of  covenants ;  and  therefore  I  (hall  here 
only  confider. 

What  Things  are  affignable. 

*^°'  ^''^'        A  ■^^^'^'^^'^y'  ^'to^*^  of  entry,  or  thing  in   a6lion,  or  caufe  of 
Abt'.  376.'  ^"'*'  ^^  *^*-^^  f°^  ^  condition  broken,  cannot  be  granted  or 

ikin.  6.       affigned  over  by  law  j  for  if  this  were  permitted  it  would  promote 

maintenance. 
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maintenance,  and  prove  prejudicial  to  fuch  as,  being  able  to  con-  pi.  ?•  *6« 
tend  with  thofe  with  whom  the  original  contrail  was,  might  find  |l'-  ^' 
themfelves  deprefled  by  a  powerful  adverfary.  rights, 

titles,  and  adions  may  be  releafed  to  the  terretenant,  for  this  prevents  fuits  and  contentions.     Lam- 
pet's  cafe,  8  Lo.  4S.  a.] 

But  though  a  bond,  being  a  c^ofe  in  aHioiiy  cannot  be  afligned  Co.  Lit. 
over  fo  as  to  enable  the  afTip-nee  to  fue  in  his  ia)  own  name,  yet  he  f32- 

,         ,  ,  _  -      ,  °        .  ,  ,  ^    '  ,  J        ,        {a)  And  by 

has  by  the  alTignment  fuch  a  title  to  the  paper  and  wax,  that  lie  ^he  modern 
may  keep  or  cancel  it.  pradtice  he 

may  fue  for 
it  in  the  name  of  the  ob  igee,  as  his  attornfv  ;  but  there  fliould  be  an  exprefs  authority,  Infcrted  in  the 
aflignment.  [The  kin^  was  always  an  exception  to  this  rule,  and  his  aHignee  may  fue  in  his  own  name. 
Dy.  30.  b.  p.  208.  Equit)  has  ever  protefted  alTignments  of  chofes  in  action,  i  Vez.  411,  412. 
anil  courts  of  law  will  now  t;ike  notice  of  them  ;  a:,  wheie  the  obligee  had  afligned  over  a  bond,  and 
afterwards  became  a  bankrupt,  it  was  holden,  that  he  himfelf  might  bring  an  adion  upon  it,  nocwith- 
ftanding  the  bankruptcy.  Winch  v.  Keeling,  i  Term.  Rep.  619.  So  it  has  been  holden  that  in  an 
aftion  brought  on  a  bond  given  to  the  plaintiff  in  tiuft  for  another,  the  defendant  may  fet  off  a  debt 
due  from  the  perfon  beneficially  interefted  in  like  manner  as  if  the  action  haJ  been  brought  by  him. 
Botcimiey  v.  Brooke,  M.  23  G.  3.  C.  B.  Rudge  v.  Birch,  M.  25  G.  3.  B.  R.  cited  in  i  Term 
Rep.  621.  and  a.  Term  Rep.  340.  The  aflignment  of  a  chofe  in  adion  is  a  good  confiderarion  for 
•  promife:  i  R.  Abr.  29.  Sid.  2iz.  T.  Jones,  222.3  though  the  debt  afligned  be  uncertain. 
Moulfdale  v.  Birchall,  2  Bl.  Rep.  S20.] 

Alfo  in  equity  a  bond  is  affignable  for  a  valuable  (h)  confider-  2Vern.595. 
ation  paid,  and  the  affignee  alone  becomes  entitled  to  the  money,  ^^j^^  ^J^ 
fo  that  if  the  obligor  after  [c)  notice  of  the  affignment  pays  the  confidera- 
money  to    the    obligee,  he    will  be    compelled   to  pay    it   over  ^ion  paid. 

3  Chan. 
2ga>n-  Rep.  50. 

(i)  2  Vern.  540.     But  payment  to  the  obligee  without  notice  of  the  aflignment,  is  good.     Chan; 
Ca.  232. 

An  afTignee  muft  take  It  fubjeft  to  the  fame  equity  that  it  was  2Vcrn.428. 
In  the  hands  of  the  obligee  ;  as  if  on  a  marriage-treaty  the  in-  „^~^"  ^^  p^ 
tended  hulband  enters  into  a  marriage-brokage  bond,  which  is  af- 
terwards afligned  to  creditors,  yet   it  ftill  remains  liable  to  the 
fame  equity,  and  is  not  to  be  carried  into  execution  againft  the 
obligor. 

If  the  adminiftrator   of  a  conuzee   of  a   flatute  extends  the  5  Lev.  31a, 
lands,  and  a  liberate  is  returned,  and  before  entry  or  recovery  of  3,^,^'''^^' 
the  pofleflion  the  adminiftrator  afligns  his  intereft,  the  alTignment  ham. 
is  void,  for  by  the  liberate  he  has  accepted  the  pofleflion,  and  is  4  Mod.  48. 
eftopped  to  fiy  the  contrary  ;  and  then  by  fufl^ering  the  owner  of  ^^^^  '^^°' 
the  lands  to  continue  in  pofleflion,  this  turns  his  poflefTion  into  s.  C,  pi.  1. 
a  right,  which  is  not  afliiinable  before  the  pofleflTion  be  regained  Skin.  -,co. 
k-A.  .rifi  S.C.  iShow. 

by  ejectment  or  re-entry,  or  lome  lawful  means.  200.  S.  C. 

If  there  be  a  devife  of  a  term  to  A.  for  life,  remainder  to  B.y  10  Co.  47. 
B.  cannot  in  the  life-time  of  A.  affign  his  interefl:,  becaufe  he  [^"t  mte- 

iL  1  rr-i-i-/-  1-  1  1  r  ^^"-^  '"  don- 

nas  but  a  bare  pouibility,  for  A.   may  outlive    the   number  01  tingency, 

years.  refpedllng 

perfonal  ef- 
tates,  are  aflignable  in  equity  for  a  good  confideration.  Goring  v.  Bickerftafi"e,  i  Ch.  Caf.  8.  Cookef 
V.  Bellamy,  i  Sid.  188.  Wind  v.  Jekyll,  i  P.  Wms.  572.  Kimpland  v,  Courtney,  2  Fiecm.  250. 
Theobaid  v.  Duftey,  9  Mod.  loi.  Higden  v.  Williamfon,  3  P.  Wms.  132.  Duke  of  Chandois  v. 
Talbot,  2  P.  Wms.  608.  And  a  pofiibility,  whetlier  in  real  or  perfonal  eftate,  is  tranfmilfible  and 
devifable  ;  Sheriff  v.  Wrotham,  Cro.  Ja.  509.  Pinbury  v.  Elkins,  I  P.  Wms.  566.  King  v. 
Withers,  Ca.  temp.  Talb.  117.  Chauncy  v.  Graydon,  2  Atk.  616.  Peck  v.  Parrot,  i  Vez.  236. 
,  Selwin 
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Selwin  v.  SeUvin,  2  Burr,  1131.  i  Bl.  Rep.  231.  S.  C.  Dawfon  v.  Killet,  1  Br.  Ch.  Rep.  119. 
Barnes  v.  Allen,  i  Br.  Ch.  Rep.  181.  Moor  v.  Hawkins,  i  H.  Bl.  Rep.  34.  Roe  v.  Jones,  i  H.  Bl. 
Rep.  30.     3  Term  Rep.  88.] 

(a)  Truftee  A  perfonal  trufl  which  one  man  repofes  in  another,  cannot  be 
cannot  af-  ^a)  afligncd  ovcr,  however  able  fuch  aflxgnee  may  be  to  exe- 
t?urt.  4inft.  cute  it. 

85.  nndt  head  of  Trufl  \  mi  a  guardian.  Vaugh.  180.  Whether  a  pawnbroker,  by  reafon  of  the 
fpecial  property  he  has  in  the  pledge,  can  aflign  it,  ^  ©"  fide  i  BuKt.  31.     Owen,  124. 

{hi)  Ear-  [Neither  the  full  {V)  pay,  nor  the  [c)  half  pay  of  an  officer  in 

Rea'de'^'        ^^  army,  can  be  afligned.] 

I  H.  Bl.  Rep.  627.  (f)  LiHderdale  v.  Duke  of  Montrofe,  4  Term  Rep.  248.  Flarty  v.  Odiam,  3  Term 
Rep.  681.  Ccr.ir.  Stewart  v.  Tucker,  2  Bl.  Rep.  1137.  By  i  G.  2.  ft.  2.  c.  14.  ^  7.  all  aflign- 
jnents  of  feamen's  wages  ate  declared  void. 

Several  things  are  aflignable  by  a(fls  of  parliament,  which  feem 
not  affignable  in  their  own  nature ;  as  promiflbry  notes,  by 
3^4  Ann.  cap.  9.  bail-bonds  by  the  flieritF,  by  ^  Ann.  cap.  \6. 
JeEl.  20.  a  judge's  certificate  for  taking  and  profecuting  a  felon  to 
convi£lion,  by  10  ^  11  W.  3.  cap.  2T,.fcB.  2.  a  bankrupt's  effe6t» 
by  the  feveral  ftatutes  of  bankruptcy. 


:mit. 


(d)  For  the      i*    X  ^/j  alTife  is  a  remedy  which  the  law  hath  appointed  for  the 
derivation        LA     j-gf^jtution  of  z  freehold,  of  which  the  party  has  been  dif- 

and  ngn;n-        <      «.  1  1  •  r  ■  r— 

cation  of  the  fflfed,  and  appears  to  have  been  in  nature  or  a  commifiion  to  put 

word,  vide    tlie  difleifec  in  pofiefiion  by  trial  at  one  allifes. 

Co.  Litt.  ^  ^ 

153.  b.  154.  b.  !59.  h.     It  feems  to  have  been  of  Narman  extraiflion,  njide  Cuftomier  16.  and  to 

have  be-jn   introduced  in  the  reign  of   H.  2.  as  a  more  eafy   and  expeditious  method  of  recovering 

the  freehold  than  was  obferved  in  the  writ  of  entry;  hence  the  writ  of  entry  was  afterwards  called  a 

writ  of  entry  in  the  nature  of  an  affife.     Vide  Fieta,  214,  215.     Glaifvil  fays  it  was  regah  quoddam 

itHcfcium  cUmentla  frittciph  de  concilto  frocerum  fc^ulii  indultum.     Glanvil,  c.  7.  fol.  17. 

Affifes  are  now  feldom  made  ufe  of  except  for  the  recovery  of 
offices,  being  fupplied  by  other  actions  lefs  perplexed,  and  which 
yield  a  more  expeditious  remedy  ;  but  as  they  are  flill  in  force,  it 
may  be  proper  to  confider  the  nature  of  them  a  little,  under  the 
following  heads : 

(A)  Of  the  Nature  of  an  Affife,  and  the  Form  of 
the  Proceedings  on  it. 

(B)  In  what  Cafes  an  Aflife  lies. 

(C)  What  Seifm  is  fufficient  to  maintain  an  Affife, 

(D)  How  the  Demandant  mull  fet  forth  his  Title, 


(A)  Of  the  Nature  of  an  Aflife,  and  the  Form  of 
the  Proceedings  on  it. 

ASSISES  (a)  are  twofold.     Firft,  an  aflife  of  a  man's  own  pof-  F.  n.  B. 
feffion,  and  that  was  called  an  aflife  of  mvel  difei/ifi^  which  /ij^^/j''|'* 
was  a  commiflion  to  the  flierifl^"  to  referve  the  tenements  with  the  ,.  ^zz. 
chattels  found  in  them,  and  put  them  in  peace  till  a  jury  had  tried  («)  For  af- 
the  caufe,  who  were  by  fuch  writ  authorized  to  be  returned  at  J,^j',  ["^-"J, 
the  aihzes  by   the  Oieriff;  and  by   tl;e  original  practice  in  this  tus,  -vide 
aflife,  the  ftieriff^  ufed  to  take  the  tenements,  together  with  the  Co.  Lite, 
chatti^ls  found  in  them,  into  his  own  pofTeflion,  till  the  right  was  I^qJ^^, 
tried;  but  becaufe  this  proved  inconvenient,  for  that  the  flieriff"  7  r  i.e.  10. 
could  not  keep  fuch  pofl'eflion,  and  turn  it  to  the  beft:  advantage,  ^-eiw.  98. 

r  •    1,  1  /•       1  rrr  i  •         i  J  .1  C  Booth,  211. 

efpecially  where  fuch  an  aflife  was  long  m  dependence,  theretore 
the  practice  altered,  and  the  tenant  was  continued  in  pi-'fieflion 
until  judgment  •,  and  by  fuch  writ  the  jury  were  empowered  to 
inquire  of  damages,  becaufe  the  fheriff'  was  to  refeize  the  chattels 
as  well  as  the  frank-tenement ;  and  therefore  fuch  damages  being 
aflfefied  by  the  jury  were  avvrarded  to  the  tenant  that  recovered,  as 
well  as  the  frank-tenement. 

The  fecond  fort   of  aflTife  is  an  aflife  of  mortdancejlor^  which  F-  N.  B. 
was,    where    the   father,    mother,    brother,   flfl;er,   uncle,   aunt,  ^^j^'^  ^^^^ 
nephew,  or  niece  died  feifed  of  the  lands,  and  a  ilranger  abated;  Booth, zo6. 
then  the  heir  had  fuch  writ,  and  to  fuch  writ  was  required  an  im- 
mediate defcent,  as  from  father  to  fon,  or  from  brother  to  fifter 
originally ;  and  it  feems  by  the  fl:atute  of  Gloucejler^  cap.  6.  it 
extended  to   uncles  and    aunts,    nephews    and   nieces,    becaufe 
abatements  had  frequently  happened  upon  the  death  of  fuch  re- 
lations ;  but  the  more  remote  relations  were  left  to  purfue  their 
writ  of  entry  as  at  common  law. 

The  firft  procefs  in  this  a£lion  is  an  original  writ  ifluing  out  of  Fortheform 
Chancery,  direded  to  the  flierifi^,  commanding  him  to  return  a  "'^f^^^^'''^* 
jury  (who  are  called  the  recognitors  of  the  affile).  i^-.   piow. 

73.  415.  F.  N.  B.  178.  Booth,  210.  267.  The  demandant  is  to  find  furety  to  profecute,  and  this 
he  may  do  before  the  flierirf,  or  in  court,  if  the  flieriff  returns  that  he  hath  not  found  pledges. 
$ooih,  267. 

Afllfes  are  to  be  taken  in  the  King's  Bench,  or  Common  Pleas  for  F.  N.  B. 
the  county  in  which  they  fit,  and  for  all  others  are  to  be  arraigned  g^^'j^  ^g 
in  their  [b)  proper  counties,  but  are  to  be  adjourned  for  difficulty  ^b)  By 
into  the  Common  Pleas,  as  the  court  which  has  iurifdidlion  in  all  Tv'agra 
Civil  adions.  c.  ^  z.  k.fes 

are  appointed  to  be  taken  \n  propria  comitatu  ;  thereupon  an  adjournment  in  banco  propter  difficultaientf 
&c.  is  givtn  ;  but  it  was  held  no  adjournment  could  be  made  by  virtue  of  this  aft,  unlefs  the  jurors 
gave  a  verdid  ;  whereupon  by  Weftm.  2.  c.  3.  an  adjournment  is  given  in  cafe  of  a  foreign  voucher 
in  an  alTife  of  Mortdancejior,  within  the  equity  of  which  are  all  foreign  pleas,  demurrers,  and 
other  pleas  and  proceedings,  either  before  or  after  verdid  in  an  aflife.  2  Inft.  26.  423.  Vide  KoW. 
Abr.  131. 

An  aflife  is  {c)fejlinum  remedium,  and  to  be  {d)  arraigned  on  the  Style  Reg. 
day  the  writ  is  returnable,  on  wUch  day  the  demandant  is  to  {e)  ^J-  ^^  .^ 

count, 
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called  F</-  count,  and  the  (/)  tenant  is  to  appear  and  plead  (g)  inftantly, 
tinum  remi-  unlefs  the  Couit  thiuks  proper  to  allow  him  an  imparlance,  which 
Beca'ufeVhe    ^'  ^^  ^^^^  Cannot  be  without  fhewlng  good  caufe. 

tenant  fliall  not  be  afTolncd.  2.  Shall  not  caft  a  protedlion.  3.  Shall  not  pray  in  aid  of  the  king. 
4.  Shall  not  vouch  any  ftrangcr,  except  he  be  prefent,  and  will  enter  prelently  into  warranty  ;  fo  of 
leceit.  5.  The  parol  fliall  not  demur  for  the  nonage  of  the  plaintiff  or  defendant.  8  Co.  50. 
Booth,  262.  For  the  manner  of  arraigning  an  aflife,  iiiJe  3  Mod.  273.  Keb.  3.  Comb.  173. 
{^)  But  where  neither  the  recognitors  nor  plaintiff  appeared  on  the  firft  day,  the  Court  adjourned  the 
aflife  to  the  next.  Salk.  82.  pi.  i.  (e)  Otherwife  he  will  be  nonfuit.  Salk.  82.  pi.  i .  (/)  If 
theie  be  feveral  defendants,  and  any  one  of  them  do  not  appear  the  firit  day,  the  afTife  fhall  be  taken 
by  default  againft  them.  Saik.  83.  {g)  That  the  defendant  may  pray  oyer  of  the  writ  and  count, 
vide  2  Bulft.  160.  and  Aall  have  an  imparlance  to  a  /hort  day.  Style's  Reg.  88.  But  it  mufl  be  on 
fhewin^  good  caufe.     Salk.  83.  pi.  2. 

Booth,  214.  When  the  plaintiff  counts,  the  defendant  may  plead  in  (/j) 
{b)  And       abatement,  and  (z)  over  in  bar,  or  may  take  the  general  ilTue  nut 

fuch  plea  is      ,     .        1  j-rrT  jo 

not  peremp-    ^"^^  ""{  ^ifiP"' 

tory,  though  found  againft  him,  -vide  Finch  of  Law,  385  •    Dyer,  310.    Jones,  413.    Cro.  Car.  520. 

(/)  Mufl  plead  over  in  bar  at  the  fame  time  that  he  pleads  in  abatement.     Salk.  S3,  pi.  2. 

Booth,  313,  If  the  tenant  pleads  a  plea,  which  fhews  that  the  aflife  fhould 
3H'  not  be  taken,  and  fuch  plea  is  triable  by  a  jury,  the  recognitors 

of  the  aflife  may  try  it,  and  then  the  alflfe  is  faid  tratj/ire  iriju- 
raia',  and   the    aflife    and    record   adjourned    into   the    Common 
Pleas. 
Booth,  214. .     If  a  flat  bar  be  pleaded  to  the  aflife,  and  ifiue  is  joined  there- 
upon, the  jury  never  inquire  of  the  ffiftn  or  dijjeifin^  but  of  the 
matter  pleaded  in  bar,  and  of  damages  if  the    plea   be    found 
againfl:  the  defendant. 
I'lde  Booth,       But  if  the  defendant  pleads  a  colourable  plea,  then  they  are 
2! 4,  21 3.     to  inquire  of  xhtfeiftn  and  cUJJelfin^  which  is  called  the  taking  the 
^oM\z      aflife  at  large. 

pkas,  inde  liead  of  Phas  ar.d  Pleadings  ;  and  where  the  affife  may  or  may  not  be  taken  at  large, 
10  Co.  go.     Finch  of  Law,  416.     Roll.  Abr.  271  to  275. 

Roll.  Abr.  Alfo  if  an  infant  pleads  a  flat  bar,  and  the  bar  is  found  againfl; 
*75'  him,  yet  the  aflife  Ihall  be  taken  at  large,  becaufe  the  law  not  al- 

lowing the  parol  to  demur  in  this  a£lion,  which  wzs/e/iinum  re-n 
medium,  the  fei/tn  and  diffeifin  was  inquired  of,  that  the  infant's 
whole  title  might  appear  before  the  court. 
v,de  Booth,       By  W'ejlm.  1.  cap.  25.  a  certificate  of  aflife  is  given,  which  is  a 
^  Co^'^^'b    '^^^^  ^°^  "-^^  party  grieved,  by  a  verdi£l  or  judgment  given  againfl: 
2  Infl,  26. '  him  in  an  aflife,  when  he  had  fomething  to  plead,  as  a  record  or 
releafe,  which  could  not  have  been  pleaded  by  his  baily ;  or  when 
the  aflife  was  taken  againfl:  himfelf  by  default,  to  have  the  deed 
tried,  and    the  record  brought  in  before  the  jiifhices,  and   the 
former  jury  fummoned  to  appear  before  them  at  a  certain  day  and 
place,  for  a  further  examination  and  trial  of  the  matter. 
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(B)  In  what  Cafes  an  AfTife  lies. 


AN    afTife    lies    for    any    thing    a  pradpe    quod  reddat    may  alnft.4ti. 
be  brought  for  at   common  law,    therefore  it  lies   for  an  ^^°;47-b- 

f    s     a-  (fl)Ana(rife 

\a)  OtllCe.  lies  for  the 

office  of  regiftrar  of  the  admiralty  ;  for  though  their  proceedings  are  according  to  the  civil  law,  yet  the 
right  of  their  offices  is  determinable  at  the  commoa  law.  8  Co.  47.  2  Inft.  412.  S.  P.  Of  the 
mafterrtiip  of  an  hofpital  being  a  lay  fee.  11  Co.  99.  b.  Of  the  office  of  filazer.  Dyer,  114.  b. 
And  if  a  man  be  dilVeifed  of  parcel  of  the  profits  of  an  office,  he  may  have  an  affife  of  that  parcel  only. 
8  Co.  49.  b.  2  Inft.  412.  S.  P.  But  for  an  office  of  charge  and  no  profit,  an  affife  does  not  lie. 
S  Co.  47.  b.  49.  b.  2  Inft.  412.  S.  P.  (See  however />cy?  D.  162.)  An  affife  lies  for  an  office  for 
life  as  well  as  in  fee.     S  Co.  47.  a. 

It  lies  for  one  feifed  of  lands,  tenements,  {b)  rents  in  fee-fim-  (*)  Does 
pie,  tail,  or  for  life,  and  for  tenant  by  [c)  elegit y   ftatute-mer-  not  lie  of  an 
chant,  ftaple,  or  tenant  by  recognizance  in  nature  of  a  ftatute-  ^("h^'I^'s. 
ilaple.  Booth,  263. 

8  Co.  50.      {c)  By  the  ftatute  of  13  E.  i.  c.  18.  which  fee  explained,  2  Inft.  396. 

It  lies  of  tithes,  penfions,  and  other  ecclefiaftical  duties  in  tern-  yid:  Co. 
poral  hands ;  but  of  a  rent  ifluing  out  of  tithes  barely,  no  aflife  ^'"^'|^* 

lies.  c.  7.     Vaugh.  204.     ^/(/«  Dan V.  578,  579, 

There  were  at  firft  but  two  forms  of  writs  of  affife  of  tiovel  2  inft.  411. 
dijfeifttiy  either  an  affife  [d)  de  libera  tenementOy  or  (<-)  de  communia  ^^.  ^^  ^' 

pajiura.  a  profit  ap- 

frender  the  writ  muft  be  general  dc  libera  tentmento,  and  the  plaint  fpecial.  8  Co.  47.  Co.  Litt.  i  59. 
Becaufe  no  fpecial  writ  is  given  by  the  ftatuie.  Dyer,  83.  (e)  In  ancient  time  they  held  themfelvet 
ftridtly  to  the  forms  in  the  regifter ;  and  therefore  becaufe  there  there  was  no  writ  of  common  of  tur- 
bary, (Sc,  it  was  held  no  affife  lay  thereof.     S  Co.  48.  a.  b. 

The  affife  de  libero  tenemento  did  lie  of  houfes,  land,  rent,  or  2  inft.  411. 
other  things  which  lay  in  rendevy  but  for  profits  apprendevy  which  (/)  Cut 
confided   in  capiendo y    colligendoy    hahendoy  recipiendo  tS"  exercendoy  ftatuteVf  * 
{/)  no  affife  lay,  but  a  quod  per?niftaty  in  which  there  was  great  Weftm.  2. 
delay,  and  they  who  had  but  an  eftate  for  life  could  not  main-  5*  *5-  » 

^   •       ..!-..         • ..  fpeed y  rcme- 

tarn  that  writ.  dy  is  given  in 

thefe  cafes  de  proficuh,  &c.  in  certo  loco  cap'ierd''  &c.  An  affife  does  not  lie  of  a  way  over  certain  land, 
but  a  quod perm'ittat,  for  it  is  but  an  eafement ;  but  otherwife  if  it  were  appurtenant  to  land.  8  Co.  46, 
34  Air.  13.     For  an  affife  afovcnt  dijlrtjsy  -vide  Keilw.  2C,     a  Inft.  41 3,  414-     F.  N.  B.  178. 


(C)  What  Selfin  is  fuiEcient  to  maintain  an  Affife. 

A  S  the  writ  of  affife  reftores  the  party  to  the  a£lual  feifin  of  ^ide  2  Roll. 
"^^  his  freehold,  for  fo  are  the  words  of  the  writ,  fiicias  tene-  ^'^^-  4^3* 
vientum  illtid  feifiriy  isfc.   confequently  the  party  that  brings  this 
writ  mud   found  it  upon  an  a£lual  feifin,  which  he  has  been 
divefted  of,  for  otherwife  this  remedy  is  not  commenfurate  to  his 
cafe. 

Therefore  if  there  be  lord  and  tenant  by  rent-fervice,  and  the  Lit.  kCt. 
lord  grants  the  fcrvicss  to  another,  and  the  tenant  attorns  by  a  [^5-    Co. 

penny, 
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4  Co.  9.       penny,  this  being  given  by  way  of  attornment,  is  not  fufficlent 
10  Co.  127.  {QlCm  to  ground  an  aflife  on  ^  /ecus  if  the  penny  had  been  given  by 

way  of  feifin  of  the  rent. 
fiJe  Roll.         If  the  leflbr  dies,  and  after  the  leflee  for  (a)  years  is  oufted, 
Abr.  270,     ^i^g  i^gj^  ^£  ^l^g  leflbr  (hall  have  an  aflife  of  wvel  dijfei/iti,  and  not 
Keiw.  no.    of  mortdancejlor,  for  the  lefl~ee's  continuing  in  pofleflion  after  the 
{a)  If  tenant  death  of  the  leflbr,  was  in  right  of  the  heir. 

at  will  be 

oufted,  the  leflbr  may  have  an  aflife.     21  E.  3.  34. 

Keiw.  109.        If  a  man  leafes  for  years,  the  remainder  over  in  fee,  and  after 

the  tenant  for  years  is  oufted  of  his  term,  he  in  the  remainder 

may  have  an  aflife,  becaufe  the  freehold  was  in  him  at  the  time  of 

the  diflbifin. 

Roll.  Abr.        The  taking  of  3^.  of  A.   for  a  capias  againft  B.  is  a  fufEcient 

.270-  feifin  of  the  office  of  filazer  de  banco. 

iLev.  loS.        If  one  be  committed  by  the  Houfe  of  Commons  to -^.  who 

Cragg  and     before  and  long  after  was  in  poflbflTion  of  the  ofllice  of  ferjeant  at 

Kerfolk.       ^j-ms  to  the  houfc,  and  the  prifoner  compounds  with  B.  for  the 

fees,  and  gives  him  twenty  fhillings,  this  is  a  good  feifin  of  the 

office  by  B.  for  he  cannot  be  difleifed  thereof  but  at  his  ele£lion ; 

adjudged,  and  held  likewife,  that  proving  that  B.  being  in  the 

lobby  of  the  Houfe  of  Commons,  took  hold  of  the  door  of  the 

houfe,  and  laid  his  hands  upon  the  mace,  then  being  in  the  hands 

of  A.  to  take  it,  but  hindered  by  A.y  was  good  evidence  both  of  a 

feifin  and  diflbifin. 

Lev.  loS.         The  ferjeant  of  the  mace  to  the  Houfe  of  Commons  in  an  aftion 

{b)  If  ate-    upon  the  cafe  for  a  difliurbance,  recovered  damages;  and  whether 

todo7uit  of  this  was  a   fufficient  feifin,    the    damages   being    recovered   in 

court,  and     (i)  fatisfaftion  of  the  fees,  and  he  then  being  out  of  poflbflTion  of 

the  lord        Y\\s  office,  was  doubted;  feme  of  the  judges  inclining  one  way, 

maee!"  ^'   ^"^^  fomc  the  other ;  and  it  was  intended  to  have  been  found  fpe- 

againft  him,  cially  ",  but  the  plaintiff^  being  unwilling  to  fl;and  to  it,  was  non- 

f%''\      fuit. 

fufficient  .      .   .  .  _.       .      ,     r  ' 

feifin  of  the  fuit,  becaufe  the  damages  are  given  as  an  equivalent,  and  in  fatiifadtion  for  the  fuit. 
4  Co.  9.  b.  So  if  a  return  irreplevifable  be  awarded,  that  is  a  good  feifin  of  the  rent  for  which  the 
diftrefs  was  taken  ;  becaufe  fuch  return  is  an  abfolute  condemnation  of  the  pledges;  and  being  given 
a;  an  equivalent  for  the  rent,  fhall  be  looked  upon  as  the  rent  itfeif.     4  Co.  9.  b.     a  Roll.  Abr.  464. 

(D)  How  the  Demandant  muft  fet  forth  his  Title. 

Dyer,  S4.  tT  is  a  common  learning,  that  in  an  aflTife  the  [c)  plaint  {d)  need 
(f)  The  1  j^Qj.  |jg  fQ  certain  as  in  other  writs,  becaufe  the  judgment  is  to 
LT»fei"asa  (^)  rccovcr  per  vifiim  recognitorum;  and  if  the  plaint  be  but  fo 
count  in  Yf)  Certain  that  the  recognitors  may  put  the  demandant  in  pof- 
°a-^' '"'  ^  feflion,  it  is  fufficient. 

ailions,  and  '  ,  o  t>      t. 

muft  fct  forth  feifin  and  difleifin  within  30  years,  purfuant  to  the  ftatute  32  H.  8.  c.  2.  Booth,  ai2. 
td\  Stile,  30.  Like  point /.^r  Roll.  Ch.  Juft.  (c)  So  though  by  default,  and  the  damages  releafed  ; 
for  by  intendment  they  had  the  view  before  the  aflifes.  2  Bulft.  159.  Godb.  247.  Cro.  Jac.  334. 
(  /■)  But  a  plaint  de  uno  tenemento  is  not  good.  Stile,  77.  (It  is  uncertain,  being  a  genus.)  But  in  an 
aflife  the  plaint  may  be^i:  annuo  reddltu  utiitn  roba  "vel  20s.     Dyer,  84. 

jenk.  33.  In  an  aflTife  of  rent  in  D.,  the  tenant  cannot  plead  that  in  the 
By  all  the  fg'j^  county  there  are  {g)  two  D.V,  without  any  addition  to 
i"'^S"«f  diftinguifli 
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diftinguifli  them,  becaufe  the  plaintiff  fiiall  recover  per  vlfum  ju-  England. 
ratorum.  ^  .  ,^        ,,. .  i^)^°'^, 

two  D.  4,  and  none  without  addition,  fcr  Dyer,  54.  *. 

In  an  aflife  for  an  office  newly  erefted  and  conftituted,  the  de-  8  Co.  49. 
mandant  in  his  plea  muft  fhcw  what  fee  or  profit  is  granted  for  "Webb's cafe, 
the  exercife  thereof,  for  this  office  cannot  have  a  fee  or  profit  ap- 
purtenant to  it,  as  an  ancient  office  may  j  and  for  an  office  with- 
out fee  or  profit  no  affife  lies. 

But  in  an  affife  for  an  ancient  office,  the  demandant  in  his  plaint  8  Co.  49. 
need  not  fhew  what  fee  or  profit  is  belonging  to  it ;  for  it  {hall  be 
intended  there  is  fome  fee  or  profit. 

In  an  affife  for  a  rent-charge  or  feck,  the  demandant  {h)  muft  jenk.  4a, 
make  a  title  in  his  plaint,  otherwife  in  an  affife  of  land,  for  there  (*)  Dyer, 
pofleffion  without  any  other  title  is  (/)  fufficient.  ^^c,, "  .5^  * 

S.  P.  I  Sid.  203.  (i)  Where  in  a  writ  of  entry  in  nature  of  an  aflife,  the  demandant  counted 
of  a  gift  in  tail  to  himfelf,  and  of  his  feifin  and  difleifin  ;  but  was  compelled  to  declare  upon 
a  feiHn  and  difl'eifin  only,  becaufe  that  was  the  ancient  form.     Vidi  2  Ander.  100. 

In  an  affife  for  a  portion  of  tithes,  the  demandant  in  his  plaint  Dyer,  85, 
muft  make  a  title,  for  the  feifin  only  is  not  fufficient,  no  more  ^^X^^ifi^* 
than  in  the  cafe  of  a  rent,  or  other  profit  in  the  foil  or  fee  of  an- 
other which  commences  againft  common  right ;  for  in  all  thefe 
cafes  of  neceffity  the  commencement  thereof  muft  be  alleged  by 
him  who  will  make  title  thereto,  whether  he  be  privy  or  a 
ftranger;  for  it  is  againft  reafon  to  charge  the  inheritance 
or  freehold  of  another,  without  (hewing  fome  fubftantial  founda- 
tion thereof. 

In  affife  for  an  office,  the  demandant  in  his  plaint  muft  fet  3  ^^-  37J« 

which  book  it  appears,  that  the  demandant  not  being  ready  to  fet  forth  a  title,  the  aflife  was  adjourned 
till  the  next  day,  when  he  appeared  and  fet  forth  a  title,  and  procefs  was. prayed  againft  the  defend- 
ants ;  but  by  Salk.  82.  S.  C.  the  demandant  was  nonfuited  the  fecond  day  for  not  counting  j  and 
the  Court  told  him  he  might  bring  anew  aflife.  Comb.  173.  S.  C.  and  the  pUintiit  nonfuited.  Vidt 
Dyer,  114.  pi.  63.    149.  pi,  81.   152.  pi.  9.     8  Co.  45.  b>     See  10  Mod.  125. 
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AN  ajfampftt  is  an  a£lion  the  law  gives  a  party  injured,  by  the  8  Co.  92. 

breach  or  non-performance  of  a  contraft  legally  entered  j^i^"*"'  ^p' 

into  :  it  is  founded  on  a  contraft,  either  exprefs,  or  imphed  by  anj  p/ogrefs 

law,  and  gives  the  party  damages  in  proportion  to  the  lofs  he  has  of  this  fpe. 

fuftained  by  the  violation  of  the  contrad.  '='^'  "^  "" 

•  tion  IS  very 
accurately  traced  in  tJje  third  and  lift  volumis  oi  Mr.  Reeves'  Hift.  of  the  Law.J 

2  But 


Saik.  23.  But  here  It  muft  be  obfcrved,  that  the  law  diftingmfhes  between 

TM^The^e  ^  general  indebitatus  ajfuwpf:t  and  a  fpeclal  ajfumpfit ;  for  though 
is  no  found-  they  come  under  the  denomination  of  adlions  on  the  cafe,  and 
•tion  for  the  party  is  to  be  recompenfed  in  damages  alike  in  both,  yet  the 
fti^^'^°Tt'is  ^'^^  feems  to  be  of  a  fuperior  nature,  and  will  lie  in  no  cafe  but 
much  more  where  {n)  debt  will  lie  ;  but  for  a  particular  undertaking,  or  col- 
piaufibie  t-i    lateral  promife  to  difcharge  the  debt  or  duty  of  another,  a  fpecial 

I'Lre  Sr    #''"#^  "^"ft  i^e  brought. 

lies  an  aftion  on  the  cafe  ought  not  to  be  brought."  And  that  was  the  point  relied  upon  in  Slade'i 
cafe,  4  Co.  92.  but  the  rule  then  fettled  and  followed  ever  fince  is,  "  that  an  aftion  of  ajfumpfit 
will  lie  in  many  cafes  where  debt  lies,  and  in  many  wliere  it  does  not  lie.  Fer  Ld.  Mansfield, 
3.  Burr.  1008. J 

Under  this  Head  we  will  confider, 

(A)  In  what  Cafes    an  Aflumpfit    is  the  proper 
Aa:ion. 

(B)  What  Words  create  fufficient  Certahity  in   a 
Promife. 

(C)  What  is  a  fufficient  Confidaration  to  create  an 
Aflumpfit. 

(D)  Where  the  Confideration   fhall  be  faid  to  be 
executed,  or  continuing. 

(E)  Where  the  Promife  fhall  be  void,  the  Confi- 
deration being  againft  Law. 

(F)  Where  the  Confideration  and  Promife  fhall  be 
faid  to  be  fufficiently  fet  forth  and  averred. 

(G)  What  may  be  pleaded  as  a  good  Difcharge 
and  Performance  of  the  Promife. 


(A)    In  what  Cafes   an   Aflumpfit  is   the   proper 

Adion. 

rro.Jac.69.   -xY A.  and  B.  having  dealings  with  each  other,  make  up  their 

YeW.  70.      1   accounts,  and  B.  is  found  in  arrear,  and  promifes  to  pay  the 

Ro!i.*Abr.     balance,    an  ajfumpfit  lies  againft  him,    and  ^.  need  not  bring 

7.  S.  P.       a  writ  of  account. 

Roll.  Rep. 

396.     Moor,  S54.     3  Bl.  Com.  162. 

Saik.  9.  So  if  .^^.  gives  (/>)  money,  or  delivers  goods  to  B.  to  merchan- 

pl-  I-  dife  therewith,  and  B.  promifes  to  render  an  account,  ajjiimpjit 

(i)  where    y      ^^^  ^j^-^  exprefs  promife,  as  well  as  account. 

It  was  ob-  rr  '  ,,rt.  jf 

jetted  that  a  fum  of  monev  given  to  merchandife  with,  ciuld  not  be  demanded  of  the  party  as  a  duty 
liU  be  had  nrglefted  or  refufcd  to  apply  it  according  to  the  truit,  held,  that  it  was  aided  afrer  *e"*'^' 
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Salk.  9.  pi.  2.  If  a  man  receives  a  fum  of  money  to  lay  oot  to  a  particular  ufe,  and  lays  out  part  of  it 
accordingly,  an  a^ion  of  account  only  lies  ;  but  if  no  part  of  it  is  laid  out,  an  ajfumpftt  lies.  2  Show. 
301.  pi.  304.  Ruled  on  evideiice  by  Jultice  .^otin,  in  the  abfence  of  the  chief  juftice.  Fide  bead  »f 
Account. 

So  if  a  tenant,   being  in  arrear  for  rent,    fettles  an  account  Roli.Abr.  9. 
of  the  arrearti  with  his  landlord,  and  prom Ifes  to  pay  him  the    /";  o " 
fum   in  which  he  is  found  in  arrear,   an  ojfum^it  lies  on  this  Raym.  211. 
promife.  '  *  ^e'o-  813. 

Vide  Style, 
131.   2S3.     Cro,  Jac.  602.     A  diverfity  where  the  account  was  for  rent  alone,  and  where  for  that 
inter  alia,   and  i/.-^^c  Alien,  73.      Style,  473.     2  Lev.  no.     Vent.  268.    where  it  is    faid,    that    the 
account  alters  the  nature  of  the  debt. 

But  if  the  obligor  in  a  bond,  without  any  new  confideratlon,  Roii.Abr.8. 
as  forbearance,  ^c.  promifes  to  pay  the  money,  an  ajfumpjit  will  ^'^"p.l** 
not  lie,  but  the  obligee  mufl  flill  purfue  his  remedy  by  a<3:ion  of  ^^o.  leems 

debt  {a).  antra. 

[(a)  where- 
ever  a  man  reforts  to  a  higher  fecurity,  the  law  will  not  raife  an  af'impjit.  Touflaint  v.  Martinnant, 
2  Term  Rep.  100.  So  a  promife  by  a  defendant  to  pay  a  judgment  debt  obtained  againft  him,  in  con- 
fideration  that  the  plaintiff  would  ftay  execution  thereon,  is  no  ground  for  an  ojjumffu,  for  it  is  turning  a 
judgment  debt  into  a  debt  upon  (imple  contraft.  But  the  promife  would  be  fut^cient  if  made  by  a  third 
perfon.  Anon.  Cowp.  129.  /^^i/»;_f-/;>  mjy  be  maintained  on  an  £x/>rt;'i  promife  tc  pay  the  balar.ce  found 
due  on  the  fettlement  of  accounts  upon  the  diflblution  of  a  partnerlhip,  notwithftanJing  a  covenant  in  the 
articles  of  co-partnerlhip  to  account  ar.d  pay  the  balance,  and  ihat  notwichltanding  moft  of  the  items  in 
fuch  fectlement  relate  to  partner/hip  tranfa(fli  >ns.  Fofter  v.  Alianfon,  2  Term  Rep.  479.  Moravia 
V.  Levy,  Hid.  483,  notes.  And  ti}e  mere  taking  of  a  pledge  hy  the  lender  of  raohey  for  his  fecu- 
rity, will  not  preclude  him  from  reforting  to  an  L.Jj'um^fit ;  for,  to  difcharge  the  perfon  of"  the  borrower, 
there  muft  be  a  fpecial  agreement  to  Itand  to  the  pledge  onl v.  South-Sea  Company  v.  Duncomb, 
2  Str.  919.  Where  the  obligor  oi  ireftor.dcnUa  bond  by  indoifemenc  thereon  agreed  to  pay  it  to  ar.y 
4i£ignee,  it  was  determined  that  the  afiijjnee  might  maintain  a  general  ajjumifn  for  it.  Fenner  v.  iMeares, 
a  BL  Rep.  1269.] 

So  if  a  man  leafes  for  yeai-s,  referving  rent,  an  ajfum])fit  will  Roli.Abr.  7. 
not  lie,  becaufe  it  favours  of  the  realf/.  ^,°  ^,*'°"s'» 

the  leafe  oe 
determined.  Roll.  Abr.  7.  ^.  If  there  be  an  exprefs  promife  to  pay  therent  >  and  'jlJe  Cro.  Car.  34,3. 
Style,  463.  Sid.  279.  2  Keb.  8.  Lev.  179.  and  5  Lev.  150.  where  it  is  refjlvcd,  that  on  an 
exprefs  promife  (where  there  is  no  deed  executed  under  fe^l)  nfTumbJit  will  lie,  but  not  on  a  promife  in 
law.  Vide  Roll.  Abr.  8.,  where  it  is  held  clearly,  that  an  ajjumpjfit  will  lie  on  a  promife  to  pay  a  fum 
in  grofs.  [Where  the  demife  is  not  by  deed,  the  landlord  is  empowered  by  *  Itar,  i:  Geo.  2.  c.  jo. 
§  14.  to  bring  the  adtion  for  the  ufe  and  occupation  ;  and  if  in  evidence  on  the  trial,  any  parol  demife^ 
or  any  agreement  (not  being  by  deed)  whereon  a  certain  rent  was  referved,  Ciall  appear,  the  piaintiff 
ihall  not,  therefore,  be  nonfuiied,  but  may  make  ufe  thereof  ^s  an  evidence  of  the  quiirtum  of  damages 
to  be  recovered.  Before  the  above  ftatute  was  pafled,  it  was  hciden  that  thisaSion  was  maintainable 
for  ufe  and  occupation,  where  there  was  no  flipulation  for  any  exprefs  renc  Maf^n  v.  Wel;and, 
Skin.  238.  242.  S.  C.  in  3  Mod.  73.  by  the  name  of  Mafon  v.  BelJham.  It  fvr.'ms,  fiom  the 
argument,  though  not  direfliy  ilated  by  the  reporten,  that  there  was  a  deroiK  by  cccd  in  this  calc, 
but  no  particular  rent  rtferved.j 

li  At^  is  poflefled  of  a  term  for  years  in  certain  lands,  under  a  Leon.  43^ 
certain  rent,  the  inheritance  whereof  is  in  the  wife  of  B.,  an<l 
C,  in  confideration  that  B.  will  procure  A.  to  affign  this  leafe 
to  him,  aflumes  and  promifes  that  he  will  pay  the  rent  to  B. 
during  the  remainder  of  the  faid  term  ;  if  B.  accordingly  does 
procure  A.  to  affign,  and  the  rent  is  afterwards  arrear,  B.  upon 
this  promife  may  have  an  adlion  againft  C  in  his  own  right,  not- 
\vithftanding  the  rent  grew  due  in  the  right  of  his  wife. 

*  This  ftatute  feems  to  haveefcaped  the  recolle£Hon  of  the  late  Vinerian  profeffor,  in  hi«  comment  oa 
tMs  fpecies  of  a^ion.       Sec  3  Wooddef.  152,  3. 

Vol,  I,  S  If 
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Cro.  jac.  If  in  an  aftion  on  the  cafe  the  plamti/F  declares  quod  locajfd  to 

5ii^-  the  defendant   a  certain  warwhoufc,    the  defendant  promiled  to 

pay  8/.  for  every  week  he  occupied  the  fame,  and  avers  that  he 

occupied  the  fame   for  27  weeks,    and  had  not  paid,  klfc.  the 

action  lies,  for  this  is  not  a  rent,  but  a  mere  promile  in  confider- 

ation  of  the  occupation. 

3  I  cv.  261.       If  a  lord  of  a  manor  afleflcs  a  fine  upon  a  copyholder  for  his 

worth  and     admittance,  and  dies,  his  excxutor  upon  the  tllju'iipjlt  in  law  may 

Ganet,         bring  an  aclion  for  it,  bccaufe  it  depends  not  upon  the  inherit- 

3  Mod. 239.  ance,  but  is  quufi  a  fruit  fallen  ;  adjudged  by  three  judges  againft 

I'sho'w  -<;.   ^^°^^)  C'*  J'J^t.  who  faid,  that  it  being  a  duty  arifing  out  of  an 

S.  c.  inheritance,  cuRom  and  tenure,  it  was  not  fit  to  be  thrufl  into  a 

Carth.  90.     declaration  in  an  ajjumpjh. 

[Evelyn  v.  Chichefter,  3  Kurr.  1717.  V^hiuield  v.  Hunt,  B.  R.  Hil.  24  G.  3.  Dougl.  727, 
in  noi.] 

»  Lev.  r74.  An  indebitatus  ajfumpfit  {a)  lies  for  money  due  by  cuftom  for 
^^y°^°^  fcavage  :  adjudged  upon  a  fpecial  verdift,  by  which  it  was  found, 
Oory.  that  the  fum  demanded  was  due  by  cuttom,  but  that  there  was  no 

Carth.  92.     exprefs  promile  to  pay  it. 

S.  C.  cited  ^  i  ^    ■' 

as  good  Jjw,  though  the  duty  might  be  faid  to  be  the  Inhentance  of  the  lord  mayor:  buty^rr  Holt,  it 
arifes  out  of  things  in  the  psrionalty.  Vent.  398,  S.  C.  adjudged  j  though  objctSed,  the  cuftoms  of 
the  city  are  confirmed  by  parliament,  and  fo  this  is  a  duty  by  record.  An  alTignee  of  commiflioners 
of  b.'.nkrupts  may  bring  an  ajj'untijlt ,  and  vet  the  debt  is  afTigned  by  virtue  of  an  aft  of  parliament. 
Vent.  290.  t>tr  Cur''.  3  Keb.  677.  [{a)  That  it  will  lie  for  tolls,  lee  Mayor  of  Exeter  v.  Trimlet, 
a  VViiC  95.  Seward  v.  Baker,   i  Term  Rep.  616.  adjud^^ed  in  the  laft  cafe  on  a /pecial  demurrer. J 

Rann  v.  [An  acllon   of  ajjiwipfit  is  maintainable,  where   the  demand 

Green,  ^      arifcs  by  virtue  of  a  publick  or  private  a£l  of  parliament. 

Doiigl.  402.  arguend.     Bell  v.  Durrows,  C.  B.   E.  5  G,  3.      Bull.  Ni.  Pri.  129. 

Brown  v.  An  indebitatus  ajfumpjit  lies  againlt  the  afiignees  of  a  bankrupt 

Euiien,         £qj.  ^  creditor's  rhare  under  an  order  of  the  conimilTioners  for  a 

Uougl.  407. 

dividend. 
Crawford  v.        An  indebitatus  affumpftt  may  alfo  be  maintained  on  the  judg- 
whittai,       nient  of  a  foreijrn  court,   without  ftatinsr  the  original  caufe  of 

Dougl.  4.  in  o  '  00 

not.  action. 

Dcbray  Debrajy    an  oflicer,  drew  a  bill  on  the  agent  of  a  regiment 

V.  Adair,  payable  out  of  the  firit  n-^oney  which  Hiould  become  due  to  him, 

tc'rfjrL*"  <^"  account  of  arrears  or  noa-efFecSlive  money.     The  agent  did 

40.^3.  not  accept  the  bill,   but  marked  it  in  his  book,    and  promifed 

cited  in  4  J  when  efiefts  came  to  hand.     Debrav  dying  before  the  bill 

Term  Rep.  ^    •'•,,-,•    -a      ^  •  n  j    .     "^       •    ^   •  rx' 

54-.  v/as  paid,  ms  admmiitratnx  was  allowed  to  mamtam  an  attion 

for  nio::cy  had  and  received  againll  the  agent.  Lord  Mansfield 
Conudering  it  as  an  afTignment  ior  valuable  confideration  with 
notice  to  the  defendant. 


An  indebitatus  ajfumpfit  will  not  He  for  money  lc7it  to  a  thirc 
:rfon  at  the  requeil  of  the  defendant.] 


Lifter, 

z  Wilf.  141-   i 

Bu.cher  v.  Andrews,  I  Salk.  23. 

sL-on.  179.       If  a  man  by  grant  of  the  king  hath  fines  pro  licentia  concor- 

~  "^0"^.' V    d^"'^h  ^"^  ^^^  ^^^^^  ^^°^  P'^y  '^  ''^'^'^J  ^•'^  ^^^"^y  ^'^^^'^  ^w  indebitatus 
nfiumpfii  for  it. 

Neither 


Neither  debt  nor  a  general  vidcbitr.tus  afumfjlt  will  lie  againfl  Hard.  485, 
the  acceptor  of  a  bill  of  exchange,  for  his  engaging  is  but  a  col-  '^^^'''■r,^'?^  if 
lateral   promife,    on  which  a   fpecial    aftion  on    the    cafe    lies,  debt  lay,' an 
founded  on  the  cullom  of  merchants  :  but  debt  on  a  general  inde-  inSchnMin 
bitattis  may  be  brousht  aRalnfl  the  drawer  (a),  as  for  money  re-  n""'*^  ''*^' 

;pb  v/»  ;  Browne  v. 

ceived  for  the  ufe  of  the  party.  London, 

I  Mod.  285. 
1  Ventr.  i  i;z.  S.  C.  I  Frecm.  14.  S.  C.  I  Lev.  29S.  S.  C.  2  Keb.  695.  773.  758.  S22.  S.  C. 
Hildas  cafe,  Salli.  23.  S.  P.  Jgiecd.  2  Lutw.  1594.  S.  P.  agreed.  [(ti)  Hodg,>s  v.  Steward, 
Sa»Jc.  1-25.  12  Mod.  347.  S.  C.  Skin.  746»  Morg.  Prec.  548.  a  derlariiion  by  admintftfiitr^x  of 
payee  againft  drawer  of  a  promiffory  note.  So  Ld.  Mansfield  held,  that  it  may  be  brought  by  an  indorfec 
againll  the  perfon  v.ho  indoiftd  it  to  him.     KifLbower  v.  Tims,  B.  R.  E.  22  G,  3.    Bailey,  47.] 

Alfo  if  A.  delivers  money  to  B.  to  pay  over  to  C,  and  gives  Vent.  153. 
C.  a  bill  of  exchange  drawn  upon  i?.,  and  B.  accepts  it,  C.  may  (^)  ^^ '*' 

c>  r  '  ^     r  '  /     200GS  3re 

have  an  indebitatus  ajfum^it  againft  B.  (^),  as  having  received  mo-  received. 
ncy  to  his  ufe,  but  muft  not  declare  only  on  the  bill  of  exchange  Ro"-  Abr. 

accepted .  ^.j ^j^  Merchant  sr.d  Merchandize. 

{A.  being  indebted  to  B.  for  brocage,  and  B.  indeltted  to  C.  lAaei  v. 
for  money  lent,  B.  gives  an  order  to  A.  to  pay  C.  the  money  ^u^'^^' 
due  from  A.  to  B.  (the  order  not  exprefling  how  much,    the  Rep',  23*9, 
quantum  being  then  unafcertained)  j  whereupon  C.  lends  B.  a  fur- 
ther  fum  :    the  order  was   afterwards  accepted  by  A.      It  was 
holden  by  Lord  Loughhorough^  Ch.  J.  Goidd  and  Heathy  J.,   Wil- 
foiXy  J.  dijjentiente,  that  C.  might  maintain  an  action  for  money 
had  and  received  to  his  ufe  againfl  A.  :  but  the  whole  Court  con- 
curred in  thinking  that  an  aclion  could  be  maintained  on  the  in- 
Jtmul  computnjfet . 

An  adion  for  money  had  and  received  will  not  lie  for  ftock.     Nightingai 

and  others 
V.  Devifme,    5  Burr.  25S9.     2  Bl.  Rep.  684.  S.  C. 

Wliere  a  man  has  received  money  for  the  transfer  of  ftock  to  Dutch  v. 
be  made  at  a  certain  day,  and  fails  therein,  an  aftion  for  money  1^51^406. 
had  and  received  will  lie  againft  him  for  the  difference-money  or  2Euir.ioii, 
damages  fuftained  by  not  transferring  the  ftock  at  the  limited 
time  ;    but   in  fuch   aclion   more   than  the  confidcraticn-money 
caiinot  be  recovered. 

Where  money  has  been  paid  on  a  contva£l:  to  transfer  one  Anon, 
fpecies  of  ftock,    and  the  party  contracting  to  do  fo  transfers  ^  ^''*  4°7- 
another  fpecies,  an  a£iiou  for  money  had  and  received  will  lie  to 
recover  back  the  whole  confideration-money. 

An  ajfmnpfit  is  a  proper  form  of  aclion  where  there  has  been  Stuart  v. 

an  exprefs  warranty,  but  a  warranty  caimot  be  tried  on  a  count  }y^   ,"^'0 
r  1     J         1-11-1  Dougl.  18. 

ior  m^oney  had  and  received  only.]  Power  v. 

Weils,  Cowp.  818. 

The  plaintiff  declareii  upon  an  indebitatus  ajfumpfit  for  20/.  quas  3  Lev.  n8. 

t'l  f'Jv'iJfe  debutjfet  pro  denar   per  ipfunt  ad  {c)  jocum  njocaf  chartas  -cg"°'^. 

piclas  de  defendente  per  querent'  luiraf  is"  acquifit' ;  and  whether  ^fyvvherc 

fuch  a  general  indebitatus  lay  for  money  won  at  play,  dubitatury  ^n  irdekita- 

upon  a  writ  of  error  in  Cam.  Scare,  npon  a  judgment  by  default ;  |j"ou'X  f-t 

and  though  a  cafe  was  cited  wherein  in  B.  R.  32  Car.  2.  it  had  2c/.  wojist 

S  2  been 


26o  aCTumpCU 

a  game  bccTi  adjudged  that  fuch  aftion  lay,  and  the  greater  part  of  the 

Called  Ha-  juftlces  now  inclined  to  be  of  that  opinion  ;  yet  fome  of  them 

Vent.  175.  f''i'i)  ^J^sy  would  givc  no  more  encouragement  to  fuch  actions 

it  was  ad-  than  uccds  mud. 

judged  it 

lay,  and  that  it  might  as  well  as  if  pro  ofere  and  labcre.     V:de  Salk.  S3,  and  title  Gaming. 

2Lev.  2i;2.       An  itidebitatus  ajfumpfit  lies   for  20/.   forfeited  by   the  ordl- 
J?arber-Sur-  nances  and  conftitutions  of  a  company,  for  not  ferving  in  the 
London  and  ^^^^  of  ftcward  of  the  companv,  according  to  a  by-law  by  them 
Pdfon,  ad-    made, 
judged  upon  demurrer. 

Rex  V.  [It  lies  by  a  perfonal  reprefentative  for  the  arrears  due  on  a  com- 

rh'  f  pofition  for  fmall  tithes,  and  for  the  profits  of  a  donative  [a)  be- 
3  Term'        fo^c,  and  of  a  perpetual  curacy  {h)  after  the  bifhop's  licence.] 

Rep.  403.  (a)  But  jtf.  If  the  donative  have  been  twice  augmented,  whether  the  licence  be  not  nc- 
ccffary  ?  lb.     \b)  Powell  v.  Mitlbank,  i  Term  Rep.  399.  n. 

2  Mod.  260.  If  the  king  grants  the  office  of  comptroller  of  the  cufloms  to 
adjudged  ^^  .^t^^  j^^  durante  beiieplac'itoy  and  A.  dies,  and  afterwards  the 
ci^aUe^rdfa  ^^"g  grants  the  faid  office  to  C,  and  yet  B.  under  pretence  of 
between  furvivorfliip  exercifes  the  faid  office,  and  receives  the  profit  there- 
^'■"'^  f"*^  of>  ^'  "'''^y  have  an  indebitatus  ajfumpfit  for  fo  much  money  had 
ajonesfi^e,  and  received  to  his  ufe. 

127.  2  Lev.  24.5.  S.  P.  between  Howard  and  Wood,  where  the  defendant,  under  pretence  of  title, 
received  tlie  fees  belonging  to  the  plaintiff,  as  fleward  of  a  court  b.uon. 

1  Mod  263.       So  if  one  receives  my  rent  under  pretence  of  title,  I  may  have 

Aid  ^'^TrCur-'    ^"  indebitatus  ajfumpftt  againft  him  (c). 

that  wbeiever  an  account  lies,  an  indebitatus  will  lie.  [(c)  But  ^  Whether,  when  the  defendant  claims 
title,  an  action  of  ajfumpfit  for  the  rents  received  will  lie  agaiuft  him  ?  Wilfon,  J.  in  fuch  an  a£tion, 
noniuited  the  plaintiff;  and  was  of  opinion  that  the  mode  of  proceeding  was  either  by  ejeftment;  or 
in  cafe  that  could  not  be  brought,  by  an  action  againft  the  tenan"  for  the  rent  wrongfully  paid  by  him 
to  the  perfon  not  eutitied  to  it.  Cunningham  &  Ux.  v.  Lawrents,  Cik.  Worcejier  Spring  Aifizet 
17S8.  An  adlion  for  money  had  and  received  will  not  lie  to  recover  back,  money  paid  for  the  releafe 
of  cattle  damage  feajant,  though  the  diftrefs  weie  wron^.ful  ;  for  various  rights  and  queftions  may  arife, 
which  the  defendant  cannot  in  fuch  an  adlion  be  pr-pared  to  meet  or  controvert.  Lindon  v.  Hofper, 
Cowp.  4 1 4-] 

Salk.  27.  A.    took   out   adminiflratlon   to   a    perfon  fuppofed   to  have 

pl.  14.  Ja-  fjjgjj  inteflate,  and  appointed  J.  S.  his  attorney,  who  received 
Icna^Guiid-  money,  t^fc.  and  paid  it  to  tlie  adminiftrator ;  afterwards  a 
hall,  (Dram  will  appearing,  the  letters  of  adminiflration  were  called  in,  and 
Trevor,  Ch.  jj^g  exccutor  brought  an  i/idebitatus  ajj'umpfit  againft  the  attor- 
contra  ?ond  "cy ;  who  objcftcd,  I.  That  he  acting  only  as  attorney  for  him, 
V.  Under-  who  in  fa£l  was  adminiftrator,  the  receipt  of  the  money  was  not 
wood,2Ld.  j^jj^  jjjjj.  ^j^g  adminiftrator's:  and  adly.  That  the  aftion  ought  to 
T^n^d'^wher^  have  been  a  fpecial  ajfumpfit^  the  money  bcnig  received  by  Ipecial 
money  is  authority,  and  that  exprefsly  to  the  ufe  of  another.  But  the 
paid  to  a  Court  held,  that  the  authority  being  void,  it  was  a  receipt  of  fo 
ag?nt,  the  much  mcncy  for  the  ufe  of  the  plaintiff  on  an  implied  contract, 
aftion  to  re-  for  which  an  indebitatus  ajfumpftt  well  lies. 

cover  it 

back  ought  to  be  againft  the  principal,  unlefs  indeed  it  has  been  paid  mala  fide,  or  under  notice.  Lady 
Windfot's  cafe,  4  Burr.  19S4.  It  will  not  lie  againft  a  revenue-officer  for  an  over-payment,  after  he 
has  paid  it  over.     WhitbreaJ  v.  Craokfbank,    Cowp,  69.     Crcenway  y.  Hard,    4  Tcrai  Rep,   553. 


In  thi  cafe  of  Campbell  v.  Hall,  which  was  an  a£lion  againft  a  cuftomhoufe-officer  to  recover 
back  fome  duties,  tlie  duties  were  allowed  by  the  attorney-general  to  reiiiain  in  the  officer's  hands  for 
the  puri)ofe  of  trying  rhe  gueftion  with  tefpe£t  to  the  right  of  impofing  them.  Cowp.  204.  Where 
money  had  been  paid  to  the  clerk  of  a  company,  who  had  paid  it  over  to  the  company,  but.  not  entered 
it  in  his  book.:,  Pratt,  C.  J.  held  that  an  action  would  not  Jie  againft  him  for  it ;  but  if  he  had  not  paid 
It  over,  it  would  have  lain  againft  him  or  the  company.  Cary  v.  Webfter,  i  Scr.  480.  Bulier  v.  Har- 
rifon,  Cowp.  565.  The  depolit-money  paid  to  an  audlioneer,  whether  paid  over  by  him  to  his 
principal  or  not,  may  be  lecuvered  in  an  a£lion  againft  him,  upon  objedlion  to  the  title,  or  coa- 
cealment  of  circumftances.     Borough  v.  Sjpnner,  5  Burr.  2639.] 

[But   an    authority  given  bjl  a  Court   having   competent  jurif-  Allen  v. 
d'lEimi  (a)  is  not  a  void  authority,  though  it  may  be  afterwards  ^^''^5» 
vacated  :  therefore  an  action  for  money  had  and  received  will  not  Repri25. 
lie,  to  recover  back  money  which  has  been  paid  to  an  executor  who  {a)  Upon 
has  obtained  probate  of  a  forged  will,  notwithftanding  the  pro-  ^!*'|  P""' 
bate  be  afterwards  declared  null,  and  adminiftration  be  granted  to  paid  upon  a 
the  inteftate's  next  of  kin.      But  if  the  fuppofed  teftator  be  living  judgment, 
at  the  time  of  granting  the  probate,  fuch  a6tion  will  lie,  for  in  ^gy^'r^f*^/ 
that  cafe  the  authority  is  void^  the  ecclefialtical  court  having  no  error,  can- 

jurifdi£lion.  not  be  reco- 

vered back.    Mead  v.  Death  and  Pollard,  i  Ld,  Raym.  742. 

And  in  all  cafes  where  the  authority  is  merely  void,  a  payment  Cheap  v. 
made  under  it  is  no  difcharge.     As  where  the  defendant,  who  .^^'^'^'<='-e'* 
had  a  houfe  both  in  America  and  London^  drev.-  two  bills  in  A  me-  Rep.  127. 
rica  of  the  fame  tenor  and  date  on  their  houfe  in  Londott,  in  fa- 
vour of  the  plaintiffs ;  one  of  them   being  loft,  came  into  the 
hands  of  a  third  perfon,  who  forged  the  payees^  indorfeinentj  and  re- 
ceived the  amount  of  it  from  the  defendants  :  afterwards  the  real 
payees  fued  them  on  the  other  bill,  and  recovered. 

Where  A.  pays  a  debt  he  owes  to  B.  to  the  attorney  of  a  per-  Robfon  v. 
fon  fuing  A.  in  ^.'s  name,  but  without  any  authority  from  B.^  ^*^?1» 
the  attorney  is  in  that  cafe  anfwerable  to  A.  in  an  action  for  money  Rep.  tz. 
Iiad  and  received,  though  he  has  acliially  paid  over  the  money  to 
his  employer  ;  and  though  he  conceived  that  he  was  adling  under 
the  real  authority  of  B. 

"Where  money  was  ordered  by  the  High  CommliTion  Court  to  be  Ncwdlgate 
paid  by  the  plaintiff  to  the  defendant,  it  was  allowed  to  be  reco-  \^"r^  ' 
vered  back,  as  paid  under  a  void  authority.     So  it  will  if  an  agent  7^2. 
has  only  given  credit  for  it  to  his  principal,  in  his  books,  or  on  an 
account  between  them.] 

If  a  feme  fole  marries  a  man,  who  in  truth  is  married  to  an-  Sa'k.  2S. 
other  woman,  and  he  makes  aleafe  of  her  lands  and  receives  the  P'- J^-  ^i- 
rents,  (he  may  bring  an  indebitatus  njfumpfit  againft  him  for  fo  e^A^.  ia* 
much  money  received  to  her  ufe  :  adjudged  after  verdidl,  though  B.  R. 
objecled,  that  he  having  no  right  to  receive,  the  tenant  remained  ^^^^^^^ 
ftill  liable,  and  he  had  his  remedy  over  againft  the  huiband  ;  but 
the  Court  held,  that  he  being  vifibly  a  huftjand,  the  tenant  was 
difcharged,  at  leaft  that  the  recovery  in  this  action  would  dif- 
charge  the  tenant,  as  it  would  be  a  fatisfaclion  to  the  true  leffor. 

If  a  fheriff  levies  money  upon  z  Jici-i  facias y  the  plaintiff  may  Comb.  430. 
have  an  indebitatus  affumffit  againft  him  for  fo  much  money  re-  ^'^  ^uftice 
ceived  to  his  ufe,  Saik.i2.s.c! 

S  3  lAJum^it 


262  aiTumpQ't. 

Longcbamp  \_AJfumpJit  for  moncy  had  and  received  lies  for  the  value  of  a 
Doug^i?"iV7.  '^"'''W'J^ii^ade  ticket,  or  fuch  like  ticket. 

Menetonev.  A  fliipwright  who  had  repaired  a  fliip,  which  by  accident  was 
AthaAcs,      burnt  while  in  defendant's  dock,  was  allowed  to  recover  in  this 

"x  Burr.  ^ .  ,  f.     .  .       _ 

\rrs^,  action  tne  amount  oi  the  repairs.] 

Comb.  341.       If  A.   takes  an  apprentice,  and  receives  30/.    with  him,  for 

Dewberry      which  he  is  to  teach  him  his  trade,  and  make  him  free  of  the 

^tiAn        ~     *'^'^y  ^^  London^  and  being  no  freeman  himfclf,  the  boy  is  bound 

likev.'lfe  to  a  freeman  ;  admitting  that  by  the  cuftom  of  London  the 

Inft  binding  will  not  make  him  iree  without  aCLual  fervice,  yet  an 

indebitatus  ajjiimpfit  will  not  lie,  nor  has  the  party  any  remedy, 

unlefs  for  the  cheat,  or  on  a  fpecial  aQion  on  the  cale  for  not 

making  him  a  freeman. 

Saik.  an.  If  three  are  bound  in  an  ufurious  obligation,  and  one  of  them 

pi.  a.  Ruled  p^yg  part  of  the  money,  and  afterwards  the  obligee  brings  debt 

Ch.  jumce,  againit  one  of  the  obligors,  who  avoids  the  bond  for  ufury,  yet 

atGuiidiiaii,  the  obligor  who  paid  the  money  caiiiiot  {ci)  maintain  an  indebitatus 

T^^^T"         tijfumpfit  for  it,  for  he  is  particeps  criviiiiisy  and  having  parted  with 

and  Cainet,    his  money  freely,  he  comes  within  the  rule  volenti   non  ft  in- 

Skin.  411.    juria. 

pi.  7.  S  C. 

6  Mod.  161.  S.  p.  Comb.  447.  S.  P.  \[a)  It  is  difficult  to  difcover  wViat  the  a(rbion  in  this  cafe  was 
brought  for  :  if  it  wai  merely  to  recover  back  what  had  been  paid  in  fatisfa<fli.M)  of  principal  and  legal 
jnteieft  upon  the  ufurious  contract,  the  determination  may  be  fuppoiccd  ;  for  fo  far  as  that  went,  the 
debtor  v;as  obliged,  in  natural  jurtice,  to  pay  ;  and  therefore  could  n  jt  recover  it  back.  Dut  for  all  that 
had  been  paid  b^yjnd  that,  clearly  an  aftion  would  lie.  Dougl.  6g6.  Cowp.  200.  And  fee  Aftley  v. 
Reynolds,  2  Str.  91  <;.  contr.  In  cafes  of  this  kind,  tlie  true  diftlndlion  is  this  :  if  the  aft  is  in  itfeif 
jmmoral,  or  a  violation  of  the  general  laws  of  publick  policy,  there  the  party  paying  fiiall  not  have 
this  action  ;  for  where  both  parties  are  equally  criminal  againft  fuch  general  laws,  the  rule  is,  poikr  iji 
conditio  defindrn:]!.  The  cafe  of  the  Solicitor,  cited  in  Salk.  2z.  Skin.  412.  Lewis  v.  Bourdieu, 
Dougl  468.  Andres  V.  Fletcher,  3  Term  Rep.  266.  Browning  v.  Morrice,  Cuwp.  790.  Put  there 
aie  other  laws,  which  are  calculated  for  the  protection  of  the  fubjtil:  againfl:  opprefiion,  extortion,  de- 
ceit, fSe.  If  fuch  laws  are  violate'^,  and  the  defendant  takes  advantage  of  the  plaintiff's  condition  or 
fituation,  there  the  plaintiff'  A  (11  recover.  Sm'-th  v.  Bromley,  Dougl.  696.  Cocklhott  v.  Bennet, 
a  Term  Rep.  763.  Nerot  v.  Wallace,  3  Term  Rep.  17.  Jaques  v.  Golightly,  2  Bl.  Rep.  1073. 
Jaques  V.  Wi'.hy,  i  H.  Bl.  Rep.  65.  Clarke  v.  Shee  and  Johnfon,  Cowp.  197.  But  if  one  of  two 
parties  concerned  together  in  an  illegal  aft,  (illegal  only  as  being  in.-Jum  f-yohlbitun:,  net  a?  malum  in  fe,) 
pay  money  with  the  prh'ity,  and  at  the  sxfrep  requtji  of  the  other,  fuch  moncy  may  be  recovered  back  ; 
though  in  fuch  a  cai'e  the  hw  will  raifc  no  im^/'iiv/ promife.  Petr'e  v.  Hannay,  3  Term  Rep.  4l3. 
Faikney  v.  Reynou?,  4  Burr.  2069.  And  v/tiere  money  has  been  pnid  for  another  on  i  legal  tranf-- 
aftion, 'an  aftion  will  lie  for  the  recovery  of  it,  though  fi;ch  tranl':iftion  mr.y  be  complicated  with 
others  that  are  illegal,  and  furniiTi  no  ground  for  its  fupport.  3  Term  Rep.  41S.  And  with 
rcfpeft  to  the  recovering  back  of  money  paid  on  illegal  accounts,  a  dift'n<^'on  has  obtained  as  to  tiie 
ftate  of  the  iranfaftion  at  the  time  of  bringing  the  aftion,  whether  the  csntraft  oe  then  executed,  or 
only  executory  :  in  the  former  cafe,  it  cannot  be  recovt-red,  in  the  latter  it  may.  Lowry  v.  Bourdieu, 
Dougl.  468.     Andr-:?  v.  Fktt.her,  3  Term  Rep.  266.] 

Salk.  22.  But  if  A.   pays  money  to  B.   upon  a  midnke,  as  thinking  that 

pi-  *•  ,        there  was  fo  ib)  much  due  on  account,  tfff.  he  may  maintain  an 

Comb.  .',4-',   #/W,^/7/ for  It. 

wi.ere  a  ptrfon  pays  money  for  fees  which  were  not  due. 

Skin.  4T2.  So  if  a  man  pays  money  upon  a  policy  of  alTurancc,  {c)  fup- 
6  Mod.  161.  pofing  a  lofs,  when  in  truth  there  was  not  any,  he  may  bring  aa 
ziiurr.icio.  ^'idehiiatus  ajfumpjit  io\  fo  much  money  received  to  his  ufe. 

S.  P,  (f)  And  whether  he  parts  with  his  money  by  mifl.5ke,  or  throug'i  fraud  in  the  receiver,  it  is 
the  fame  rhirg.  Sk  n.  472.  Salk.  22.  S.  P.  Whip  v.  Thomas,  i  G.  i.  Bull.  A7.  PW.  130. 
[In  this  f  J  m  of  afticn  a  man  may  reccvcr  back  money  paid,  u.ider  a  warrant  of  dillrcfs  upon  a  con- 

viftion. 
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▼iflion,  afterwards  quafljed,  Feltbam  v.  Terry,  cited  In  Cowp.  56?,  or  in  confequence  of  the  judgminC 
of  a  court  not  c.mpeicnl  to  enter  'nto  the  merits  of  the  cafe,  jMofcs  v.  Mactarldne,  2  Burr.  1003. 
I  ;;1  Rep.  219.  S.  C,  and  wherever  the  confideration  on  which  it  has  been  paid  haj'pens  to  fail, 
Sho\e  V.  Wtbb,  1  Teim  Itep.  jxi  ;  but  the  contradt  mull  be  entirely  refcindcd.  Towers  v.  Batiett, 
1  Term  Rep.  1  ■53,  for  if  it  be  ftill  open,  the  plaintiff  can  only  recover  damages  for  the  breach  of  it, 
and  therefore  m-lf  ftaci  it  fpecially,  Wefton  v.  Downey  Oougl.  23.  Power  v.  Wells,  Cowp.  S18. 
And  t  e  contracl,  where  it  does  n-ic  de'ermine  by  the  orignal  terms  of  it,  but  requires  fome  it\  of  the 
plain-iff  to  put  dr:  end  to  it,  mult  be  relcinded  within  a  reaioriabie  tP(i;e,  elfe  he  will  beeniicied  only  t» 
damages,  Compton  v.  Beft,  cited  in  i  Teim  Rep.  136.     i.ip.n.  13. J 

So  if  ^'^.  gives  money  to  B.  to  pay  C.  upon  C's  delivering  up  6Mod.  i6i, 
writings,  zifc.  and  C.  will  not  do  it,  an  indebitatus  will  lie  lor  A.  f<'-lio\t,Qh. 
againll  B.  for  fo  much  money  received  to  his  ufe.  j'J^j"  ^j^^° 

many  luch  adtions  have  been  maintained  for  earnefts  in  bargains,  i^c. 

If  one  be  named  a  commifTioner  to  examine  witncfTes  in   a  Carth.  ao8. 

caufe  depending  in  Chancery   or  Excliequer,  who   officiates  ac-  *^j'^^^* 

cordingly,  he  may  bring  an  ajpimpfit  for  his  labour  and  pains-,  for  stokeld'  v. 

though  he  is  to  be  confidered  as  an  officer  of  the  court,  yet  he  is  CoDingfon, 

not  compellable  to  attend  againft:  his  will,  nor  does  the  truft  re-  P**??^*  '^^* 
pofed  in  him  make  his  talcing  a  reward  briherv,  fur  the  party  is  to 
take  care  to  name  fuch  as  will  ferve,  and  it  is  but  reafonable  it 
ihould  be  at  the  charge  of  him  for  whom  he  officiates. 

The  gentlemen  ulhers  and  daily  waiters  to  the  king  brought  an  Carth.  95. 
ajfuinpfit  againft  the  defendant,  in  which  they  declared,  that  ^ir^^PP^^^*'"* 

gentlemen  ufliers,  daily  waiters,  ^c.  time  out  of  mind,  had  ufed  show.  Rep. 

to  have  a  fee  of  5/.  of  every  perfon  who  voluntarily  accepted  the  :^-  s.  c. 

honour  of  kn!0[^.thood,  and  that  the  defendant  (on  fuch  a  day)  ^■^'='*°^*^^ 

.     "  ^  ,  .  '  '    due  CO  the 

had  voluntarily  accepted  knighthood,  and  thereupon  became  in-  ufeerofthc 
debted  to  them  in  5/.,  and  in  confideration  thereof  had  promifed  black  rod. 
to  pay  the  money,  which  he  had  not  performed  •,  and  upon  a  de-  Seeri  I'ltdl 
murrer  to  this  declaration^  it  was  adjudged  this  action  would  lie  607. 
for  this  duty. 

Where  a  man  comes  to  buy  goods,  and  they  agree  upon  a  price  J'^Ji  c"tie 
and  a  day  for  the  payment,  and  the  buyer  takes  them  away,  an  Z'^'^" ^^ 
al~uinpfit  for  tlie  money  is  the  proper  aclion,  for  trover  will  not  lie 
fr  the  goods,  becaufe  the  property  was  changed  by  a  lawful  bar- 
ga.n,  and  by  that  bargain  the  buyer  was  to  convert  the  goods 
L.'forc  the  money  was  due  ;  but  if  a  man  comes  to  buy  goods,  and 
they  agree  upon  a  price  for  prefcnt  money,  and  the  buyer  takes 
t  .e  goods  away  without  payment,  trover  lies,  becaufe  the  pro- 
perty is  not  altered,  and  therefore  the  taking  away  the  goods 
without  payment  of  the  money,  is  an  injurious  taking,  for 
which  the  aftion  lies;  but  if  a  man  fell  goods  on  pr.ymeni 
of  m.oney  on  a  day  to  come,  and  the  money  be  paid,  and  the 
goods  not  delivered,  trover  lies,  becaufe  the  property  is  in  the 
buyer. 

If  n  man  and  a  woman,  being  unmarried,  mutually  promife  to  Csrr?r,  23;. 
marry  each  other,  and  afterwards  the  man  marries  another  wo-  ^^'^''^^o^^^ 
man,  by  which  he  renders  himfelf  incapable  of  performing  his  croft.  RoiL 
contraift,  an  njfumpft  lies,  in  which  the  woman  fiiall  recover  u-.i-  Atr.  22. 
mages  ;  for  though  matrimonial  caufes  are  regularly  cognizable  in     "  * "  g'^^p/ 
the  fpiritual  courts,  yet  the  contrad  in  tiie  prefent  cafe  being  ex-  stiie,  295. 

S  4  ccutory. 
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s.  p.  Keb.  ccutory,  and  revoked  by  the  hufband  by  the  fubfequent  marriage, 
ltd'  8*  ^  could  not  be  enforced  by  ecclefiaftical  cenfures,  as  a  contrad  in 
S.  P.  ad-  priefenti  may  ;  hence  therefore,  there  being  no  adequate  remedy 
judged.  in  the  fpiritual  courts,  and  marriage  being  an  advantar;e,  and  the 
6Mod.  174.  j^^g  q£  Jj.  ^  temporal  lofs,  it  is  fit  that  there  Ihould  be  a  remedy 
Carch.467.  in  the  temporal  courts,  otherwife  there  would  be  a  failure  of 
SaJk.  24.  juilice. 
pi.  5.    Ld.  J 

Raym.  3555.  12  Mod.  214.  5  Mod.  511.  Where  on  fuch  a  contr.i<fl  the  man  brought  an 
acSlion  againft  the  woman  ;  and  it  w.is  objefted  that  it  wouid  not  lie,  becaufe  marriage  was  n<n 
advancement  to  him  as  it  was  to  a  woman  ;  but  this  dillin£tion  was  Exploded.  Such  promifes  are 
good,  though  the  time  of  marriage  be  not  agreed  on  ;  but  in  fuch  cafe  it  is  necetTary,  to  entitle  the 
party  to  his  a£lion,  tj  allege  that  he  offered  to  marry  her,  and  that  {he  reful'ed.  Cartli.  467.  *This 
action  muft  be  foandea  on  reciprocal  promifes;  and  therefore,  if  the  promilc  be  en  one  fide  only,  it 
does  not  bind,  being  only  nt/dum  f>^cru7i:.  Salk.  24.  But  if  a  man  of  full  a^ie,  and  a  female  of  littten, 
promife  to  intermarry,  and  afierwards  he  marries  another,  an  a£lion  lies  againft  him  ;  for  though  luch 
promife  may  be  fald  to  be  voidable  as  to  the  infant,  yet  it  iliall  be  g  ,od  againft  the  pcrfon  of  full  age, 
who  fliall  be  prefumed  to  have  afted  with  fufficient  caution  ;  otherwife  this  privilege  allowed  intantj 
of  refcinding  and  breaking  through  their  contrails,  which  was  intended  as  an  advancement  to  them^ 
might  turn  greatly  10  their  prejudice.  Trin.  3  Geo.  2.  adjudged  becween  Holt  and  Ward,  z  Stra.  850, 
937.  Barnard.  K.  B.  209.  Fitzgib.  175.  275.  Fide  head  o{  Infants.  Thefe  contnfts  are  no^ 
Vithin  the  ftatute  of  frauds.     Cork  v.  baker,  Str.  34. 

♦  This  rjiuft  mean  where  the  defendant  remains  fole  at  the  time  of  commencing  the  adion. 


(B)  What  Words  create  fufficient   Certainty  in  d, 

Promife. 

A  LL  promifes  and  contrafts  are  to  receive  a  favourable  inter- 

■**■  pretation ;  and  fuch  confiriiclion  is  to  be  made,  where  any 

obfcurity  appears,  as  will  befl  anfwer  the  intent  of  the  parties  \ 

otherwife  a  perfon,  by  obfcure  wording  of  his  contract,  might 

find  means  to  evade  and  elude  the  force  of  it.     Hence  it  is  a 

general  rule,  that  all  promifes  fhall  be  taken  moll  ftrongly  againft 

the  promifor,  and  are   not  to   be  rejefted,  if  they  can  by  any 

means  be  reduced  to  a  certainty  :  Therefore, 

Poph.  14S.        If  ^.,  in  confuleration  that^.  will  marry  his  daughter,  aflumes 

104"  s.c*  ^'^'^  piomifes  to  give  with  her  a  child's  pavt,  and  that  at  the  time 

[Seeafimi-  of  his  death  he  will  give  to  her  as  much  as  to  any  of  his  chiU 

lar  cafe,  i     dren,  except  his  eldeft  fon ;  this  is  a  good  promife,  for  though 

10°".  Cro.     ^  (^)  child's   part   in  itfelf  is  altogether    uncertain,    yet  being 

Ja.  417.]     to  give  as  much  as  to  any  of  his  children,  the  promife  is  certaia 

\a)  But  if  a  enough,  it  being  averred  what  the  younger  fon  had. 

citizen  of  '^  °  ;  0 

London   promifes  a  child's  portion,   this  of  itfelf  is  certain  enough  ;  for  by   the  cuftom  there  it  is 

known  how  much  each  child  fhall  have.     2  Roll.  Rep.  104.  per  Montague,  Ch.  Juft. 

Roll.  Abr.  But  if  there  be  a  difcourfe  between  the  father  of^.  and  B.y  in 

(i)But"by  ^^-I^tion  to  a  marriage  between  the  laid  A.  and  the  daughter  of 

Noy,  II.  B.y  and  B.  tunc  ^  ibidem  affirms  and  pub'ifhes  to  the  father  ofv^. 

S.  C.  ad-  qifod  daret  ei  qui  mi'riiaret  his  faid  daughte?  with  his  confent  ico/., 

caufethe^'  ^""^  ''*^^^  ■^'  Hiarries  the  daughter  of  B.  with  his  confent ;  yet 

words  in  the  this  affirmance  and  publication  of  B.   fhall  raife  no  promife  upon 

declaration  vi'hich  an  atfliou  upon  an  nffumpftt  may  be  brought,  (b)  becaufe 

were  aJTeruit      ,^  ,,  '    .       .      .  ■'^       -^  ./  a      '    \    / 

and  public.!-  thelc  words   do  not  mclude  any  promife. 

1/;/,  and  it  was  not  averred  or  ihewn  to  wliora.     When  a  fiomik  Jiiii:jmfjcer£f  Anglksy  to  make  good  a 

po.  lion. 


l>ortion,  amounts  to  a  promlfe  to  pay.  ViJe  2  Roll.  Abr.  73S.  pi.  2.  Cro.  Car.  ao2.  Pilchard  t. 
Kingilon. 

If  a  bill  of  exchange  be  drawn  on  a  merchant,  and  he  fets  his  Roli.Abr.6, 
name  to  it,  this,  by  the  cuftom  of  merchants,  (a)  amounts  to  a  ^'^°-  J^ 
promife  to  pay  it.  f^^  VhW 

to  warrant  a  debt  amounts  to  a  promife  to  pay  it,  vide  2  Roll.  Abr.  75S. 

If  a  man  promifes  another,  in  confideration  that  he  will  aflign  Ro"-  Abr. 

to  him  a  certain  term,  to  pay  him  10/.,  this  is  a  good  afumpjit,  ^.trdi'nj"' 

though  the  time  of  afllgnment  and  payment  be  not  appointed ;  simon. 
for  the  10/.  fliall  be  paid  in  a  convenient  time  after  the  allignment, 
wliich  alfo  muft  be  done  in  convenient  time,  and  he  (hall  not  have 
time  during  his  life. 

So  if  ^,  be  indebted  to  B.  for  certain  things  to  him  fold,  and  Roll.  Abr. 

C.  comes  to  B.,  and  promifes  him  that  if-^^.  do  not  pay  him  the  l^^^'^'fj^' 

money,  that  then  he  himfelf  will  pay  it,  an  action  upon  the  cafe  aftion  will 

lies  for  B.  againll  C.  upon  this  promife,  if  ^.   does  not  pay  the  '•«.  the  con- 

money  in  a  convenient  time  *.  fideration 

/  being  exe- 

cuted, and  the  promife  feeTiing  to  be  within  the  ftatute  of  frauc!',  29  Car.  2.  c.  3.  ?  See  pcji  D.  and 
fuj)''.!  tit.  ylgruments.  [It^-?.  promife'  to  pay  5.  fuch  a  fum,  ifC.  does  not,  there^.  is  but  a  I'ecurity 
for  C-  But  1/  yi.  prrvralfe  that  C.  will  pay  fuch  a  fum,  yi.  is  the  princijjal  debtor,  for  the  adl  done  is 
upon  his  credit,  and  not  upon  C.'s.     Per  Lee,  J.     Fitzg.  303.J 

If-f^.  is  indebted  to  B.  in  10/.,  and  upon  this  C  promifes  that  Roll.  Abr. 
in  confideration  that  he  will  forbear  ^.  till  fuch  a  day,  if  ^.  '5* 
does  not  pay  him  the  faid  day,  he  himf>;lf  will  pay  him  the  faid 
day  ;  this  is  a  good  promife,  upon  which  B.  may  have  an  a£tion 
againft  C,  for  though  ^4.  had  the  whole  day  to  pay  it,  and  fo  it 
was  impofiible  for  C.  to  pay  it  the  fame  day,  if  he  did  not  pay 
it,  yet  the  fubftance  of  the  promife  is  to  pay,  and  the  time 
limited  being  impofiible,  is  void,  and  then  it  ought  to  be  paid  on 
requeft. 

If  ^.  is  Indebted  to  B.  in  10/.  by  obligation,  and,^.  dies,  and  Cro.  Elir« 
makes  C.  his  executor,  and  C.  having  aflets,  Isfc.  in  confideration   ,f}'rj.. 
quod  daret  diem  folutioms  pro  uno  anno^  promifes  payment ;  an  a£lion  piaintift'de- 
on  this  promife  will  lie  againft  him  (Z-),    for  though  in  proper  d^rea  upon 
fenfe  a  day  cannot  be  given  upon  the  bond,  vet  it  fliall  be  taken  *  r/""''^^  ^<» 
according  to  common  parlance,  viz.  deieiring  the  day  or  payment,  ftop  of  the 

defendant,  and  irar.sferrc  negotijiknem,  ^i.     All.  67.     Stile,   iii. 

If  y^.,  in  confideration  that  B,  will  marry  his  daughter,  afiumes  Cro.  Car. 
and  promifes  to  give  to  B.  twenty  French  pieces  ;  this  is  a  good   ^9j- 
promife,  for  this,  according  to  our  ufual  fpeech,  fliall  be  intended  p°,nter  ad- 
French  crowns,  which  are  the  common  coin  of  France^  and  here  judged. 
known. 

If  the  plaintiff  declares,  that  whereas  there  was  a  communi-  Sid.  2->o. 
cation  between  the  plaintiff  and  defendant,  concerning  the  bark  of  p^J-J^,*"** 
certain  wood,  and  that  thereupon  it  was  agreed  that  the  defend-  Keb.  776. 
ant  fhould  give  to  the  plaintiff  two  fhillings  per  feam  for  all  the  S.  C. 
bark  of  fuch  wood  as  the  plaintiff  fliould  cut,  and  that  thereupon 
the  defendant  affumed  and  prom.ifed  to  have  ready  upon  a  certain 
day  articles  purporting  the  agreement,  and  an  obligation  for  the 

performance. 
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(a)  Hob.69,  performance  thereof,  ^fft:  the  declaration  is  not  good,  becaufc  not 
70.  Like  faij  in  what  fum  the  obligation  was  to  he  j  and  a  certain  fum  cannot 
jud"ed. '  ^^  intended,  becaufe  the  number  of  feams  are  altogether  uncer- 
Brownl.  II.  tain  J  but  being  (a)  after  verdidl:  upon  the  general  iflue,  it  was  ad- 
?•  J^'  ^^'    judged  for  the  plaintiff;  hxxtper  Cur\  upon  demurrer,  or  the  fpecial 

ifiuj,  it  had  been  nauglit. 
Sid.  270.  But  if  there  be  an  {b)  agreement  to  enter  into  an  obligation  for 

ftrCur\  performance  of  a  thing  of  certain  value,  witliout  mentioning  m 
a  covenam"  what  fum,  it  Ihall  be  (<-)  according  to  the  value. 

to  enter  into  a  bond  that^.  fliall  enjoy  fuch  lands,  it  (hall  be  intended  in  a  fiim  to  the  value  of  the 
land.  Samon's  cafe,  <;  Co.  78.  a.  Cro.  Eliz.  432.  (t)  Of  double  the  value.  Cro.  Jac.  116.  ad- 
judged.    Hetl.  S9.  like  point  rfaiifo.'ar. When  for  payment  of  money.     Lev.  So. 

Lew.  33.  In  an  ajfumpfity  the  plaintiff  declared  that  the  defendant  in  con- 

Keb.  56.  fideration,  CiJV.  fix  months  before  the  return  of  king  Charles  the 
tSecond,  affumed  to  pay  20/.  to  the  plaintiff,  if  Charles  Stewart 
foret  Rex  Ar.glia:  infra  12  menfes  tunc  prox'  fequeni' ;  and  adjudged 
a  good  promife,  for  the  words  fhali  be  taken  according  to  the 
fubjetl  matter,  viz.  that  the  king  that  was  then  out  of  poffeffion, 
fhoald  be  in  poflefuon  within  fix  months. 

(C)  What  is  a  fufficient  Confideration  to  create  an 
,    ^  Afiumpiit. 

Ts,-,  ,,<;i,  /^  On  fideration  Is  defined  a  caufe  or  occafion  meritorious,  that 
Hardr.  72.     ^^  requires  a  mutual  recompence  m  iact  or  m  law. 

2  Bl.  Com.  443. 

Doiftor  and  Therefore  If  a  man  promifes  fo  much  money  at  a  day  to  come 
Stud.  191.     to  {^)  build  a  hoiife,  without  confideration,  this  is  a  naked  promife, 

Keiw.  50.  J        -n         ^      ;  1- 

Roll.  Abr.     ^nd  will  not  Oblige. 

9,  10.  [So  where  a  carpenter  had  undertaken  to  build  a  houfe,  and  had  not  done  it,  it  was  holden 
that  an  aiflion  would  not  lie.  2H.4.  3.  b.  iiH.  4.  3^.  Ld.  R.aym.  919.  &  5  Term  Rep.  i.-;9.  S.  C. 
cited  and  ajzreed.  It  does  not  indeed  appear  that  tnis  cafe  was  decided  upon  the  ground  of  its  Lei.Tg  a 
mere  nudum  ^aBiim  for  want  of  any  confideration,  though  Broke  in  his  abridgement  of  it,  tit.  .^.'7.  fur 
Cafe  40,  has  ftated  it  to  be  fo  :  the  want  of  a  wiitten  coven.int,  and  ilie  repugnance  which  the  jtiiJjjes  of 
thofe  times  felt  to  extending  an  adiion  of  trefpafs  toinftaoces  of  mere  non-feazancc,  are  the  only  reafjns 
for  the  judgment  afligned  by  the  report.]  [d]  But  if  a  carpenter  promifes  to  repair  my  houfe  befjre 
a  certain  day,  and  he  does  not  do  it,  by  wiilch  my  houfe  falls,  I  fhall   have  an  a£tion  upon  the  cafe. 

19  H.  6.  49.     Roll.  9.  S.  C So  if  a  carpenter  undertakes  to  build  a  houfe  for  me,  and  does  it  ill, 

an  aillion  on  the  cafe  lies  againft  him.  Roll.  Abr.  9.  Kelw.  78.  S.  P.  So  if  a  perfon  undertakes 
to  remove  a  quantity  of  brandy  from  Brook-market  to  Heater-lane,  and,  by  reafon  of  his  negleit,  one  of 
the  calks  breaks,  an  a£un:j-j1t  lies  ag.iinft  him,  though  it  is  not  averred  that  he  was  a  common  porter, 
or  that  he  had  any  reward.  Salk.  ^6.  pi.  iz.  2  Ld.  Raym.  509.  Com.  Rep.  133.  3  Salk.  ix. 
Coggs  and  Barnard.     Fide  ta\t  Bailment. 

2Buift.269.       Alfo  Idle  and  Infignificant  confiderations  are  'ooked  upon  as 

none  at  all ;  for  wherever  a  perfon  promifes  without  a  benefit 

arifing  to  the  promifor,  or  lofs  to  the  promifee,  it  is  looked  upon 

as  a  void  promife. 

Stiie,  305.         jf  a  leli'ee  for  years,  in  confideration  the  leffor  will  forbear  to 

Hard.  7-,     dlftraln  corn  in  the  fhocks,  affumes  and  promifes  to  pay  all  fuch 

s.  P.  cited    rent  as  is  arrear,  the  confideration  is  void,  [e)  becaufe  fuch  corn 

as  having      is  not  diftrainable. 

been  ad- 

'jiid^ed.     [A  promi'c  to  p.iy  the  deb:  of  a  perfon  illegally  arre.lcd.  In  confideration  of  his  being  fet  at 

liberty. 
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Hbevty,  Randal  v.  Harvey,  Godb.  358.  or  to  pay  money  upon  forbearance  of  a  fuit,  when  in  point  of. 
law  there  is  no  caufe  of  a£lion,  Lloyd  v.  Lee,  i  Str.  04.  or  to  revive  a  fecurity,  which  !•;  void  in  jtg 
creation,  Cockfliutt  v.  Bennett,  2  Term  Rep.  763.  or  to  fultili  an  engagement  entered  into  by  an  agenc 
beyond  the  extent  ot'his  commiflion,  Fenn  v.  Harrifon,  3  Term  Rep.  757.  all  thefe  are  pnmiles  without 
a  confideration  :  for  the  confideration  is  the  material  caufe  of  the  contradt,  Fulb.  Faral.  5,  6.  and  of 
courfe  cannot  be  predicated  of  a  nullity.]  {e)  Fide  title  DiJlrejSy  that  fuch  corn  is  now  diltrainabie, 
therefore  an  aftion  would  lie. 

If  the  plaintifF  declares,    that  in  confideration  the  defendant  Stile,  330. 
was  indebted  to  him  in  20/.,  the  defendant  did  aflume  and  pro-  ^'^J^^^cedbe- 
mife  to  deliver  feveral  cattle  to  J.  S.  to  the  ufe  of  the  plaintiff,  ^vin  and 
and  that  tlie  defendant  had  not  delivered  the  cattle  accordingly,  Budin. 
^c.  the  confideration  is  void,  becaufe  it  does  not  appear  that 
the  debt  was  to  be  difcharged  thereby  ;  and  if  not,  the  plaintiff" 
notwithftanding  might  bring  his  a£tion  for  the  money,  fo  that 
the  promife  is  but  7n{dum  paBuin. 

\IA.,  in  confideration  thati^.  will  deliver  to  him  a  recognifance  Leon.  297. 
to  read  over,  affumcs  and  promifcs  within  fix  days  to  re-deliver  ^^'^'  •^': 
the  fame  to  5.,  or  to  pay  him  icco/. ;  this  is  a  good  promife,  upon  poin^  cited* 
which  B.  may  have  an  action  againft  A.^  for  the  confideration  is 
fufficient. 

\i  A.  demifes  certain  lands  to  B.  rendering  rent,  and  B.  affigns  Cro.  EL67, 
to  Z).,  after  which  rent  becomes  due,    and  jD.   in  confideration  i50'S.C. 
that-^.  will  fhew  him  a  deed,  by  which  it  may  appear  that  fuch  but^tfe'^ro- 
lent  is  due,   affumes  and  promifes  to  A.  forthv/ith  to  pay  the  mik-  theie 
fame;  \i  A.  does  (hew  D.  the  indenture  of  leafe,   by  which  it  «'« in  con- 
appears  that  fuch  rent  is  due,  A.  (liall  have  an  adlion  upon  this  Gfl"to°nay 
promife  againft  D. ;  for  when  any  thing,  though  never  fo  fmall,  a  rent- 
is  to  be  done  by  the  plaintiff,  it  will  be  a  confideration  fufiicient  charge. 
to  ground  an  adion.  ^o.  ,,ke  point'aJjudged. 

\i A.  is  lord  of  a  manor,  and  a  controverfy  arifes  between-^.  Leon.  103. 
and  B.y  concerning  a  certain  copyhold  which  B.  claims  to  hold  \  ^p'"'/^' 
of  the  faid  manor,  whereupon  they  fubmit  to  the  judgment  and  judged. 
award  of  J.  Z.\  and  in  confideration  that  yi'.  (a)  had  promifed  to  l'')  Note; 
abide  therebv,  B.  affumes  and  promifes  that  if  the  faid  J.  S.  {hall  ^°?  ^'\ 

...  ,      ''  .     -    ,„    .  \  ,       r  •       T,     *'     .   ,-       ,       miles  muft 

adjudge  the  copy  miulhcienr,  that  then  he  the  faid  B.  wdl  forth-  be  made  at 
with  deliver  up  to -r^.  the  poffcffion  thereof;  this  is  a  good  confi-  the  fame  in- 
deratlon,  the  promife  being  (Z-)  reciprocal,  and  to  avoid  variances  [j,^e"v  Vni'be 

and  fuitS.  r.uAafcaa. 

Hob.  %t. 
Cro.  F.l.  137.     2  Jones,  16?.     (b)  4  Leon.  3.  tlie  like  point.     Marcfi,  75.  like  point,  per  Cur\ 
Cro.  El.  543.  like  point  adjudged,  'a^-j.  lilce  point /•tr  Car'.    Hob.  88.  like  point  adjudged.  2  Mod.  33. 
like  point  adjudged.      Thorpe  v.  Thorpe,  Comyns,  9S.  pi.  67.     Ld.  Raym.  235.  662.  S.  C.     Saik. 
171.  pi.  3.  S.  C.     J2  Mod.  452.  S.  C. 

If  the  father  of  A.  and  B.  lying  fick,  declares  his  intention  to  Leon.  loz. 
devife  a  rent  of  /\l.  per  antt.  to  his  younger  fon  during  his  life,  ^rl'flf^f, 
and  thereupon  A.  the  eldeft  fon,  in  confideration  that  the  father  s.'c.  ad-^ 
will  not  charge  his  lands  therewith,  affumes  and  promifes  to  B.  judged, 
to  pay  the  faid  rent ;    wliereupon  the  father  forbears  to  charge 
the  land,  and  dies,  and  the  land  dcfccnds  to  A.  difcharged  of  the 
faid  rent,  this  is  a  good  confideration. 

li  B.  the  daughter  of-r^.  be  heir  apparent  to  C,  and/),  pro-  Roll.  Abr. 
mifes  to  A.  the  mother,  in  confideratiou  that  flie  would  {r)  con-  gj"  ^^°^' 
2  fent 
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judged  by  fent  and  agree  that  the  faid  B.  her  daughter  (hould  marry  his 

three  againft  fgj^^  fj^j^j-  j^g  would  give  to  the  faid  ^.   loo/.  upon  which  y^.  con- 

Brownl.  i8.  fcnts,  and  the  marriage  takes  effeft  ;  this  is  a  good   confidera- 

S.  c.  ad-  tion,  for  nature  has  given  the  power  of  difpofing  to  parents,  and 

judged.  jjj  nature  their  childen  are  bound  to  obey  them. 

Hob.  10.  •* 

S.  C.  adjudged  by  three  againft  one.      Hut.  39.  S.  C.  cited,     (c)  In  confideration  the  plaintiff  would  give 

his  good  will  and  furtherance  to  a  marriage.    M'or,  ^95.  p!.  80S.  Where  marriage  brokage  bonds, 

and  other  confidtrations,  to  procure  marriages  are  made  void  in  equity,  -vide  Abr.  Eq.  80,   00.  and  tit. 

Marriage. Inconlideiauon  the  plaintiff  would  procuie  the  confent  of  lier  mailer  for  the  defendant  to 

Jiave  a  Ihop  in  his  houfe,  &c.  a  good  confuleration.  Godb.  ii6.~In  confideration  the  plaintiff  would 
procure  the  confent  of  the  leflbr,  that  the  leflee  might  affign  his  term,  &c.  Hut.  39.  adjudged  a 
good  confideration. — In  confideration  that  the  mother  ot'ji.  would  permit  her  fon  to  fervc  hiro  for  fuch 
a  time.     Roll.  Abr.  20.   adjudged. 

Roil.  Abr.  If  j4.  ,  being  on  a  treaty  with  B.  for  the  purchafe  of  certain 
41,22.  ad-  lands  from  B.^  comes  to  ^.'s  wife,  and  promifes  her  in  confidera- 
^"  ^^  *  tion  that  Ihe  would  not  hinder  the  bargain,  that  he  would  give 
her  10/.  or  a  riding-fuitj  this  is  a  good  confideration,  and  the 
huiband  and  wife  may  have  an  ajfum^tt  on  this  promife. 
Roll.Abr.2z.  If  B.  in  confideration  that  A.^  at  the  fpecial  inftance  and  re- 
(a)  Cro.  El.  quefl  of  jB.,  would  permit  B.  to  have  and  hold  a  mefTuage  and  . 
(ont.  but  *    ^^nd,  then  in  the  occupation  of  B.  una  cum  proficuis  ^  commodi- 

2  Roll.  Rep.  tatihus  inde  provenientihus  to  his  own  ufe,  promifes  to  pay  him 
435.  like  j^j.^  gf  Michaelmas  after,  for  rent  for  the  premifes,  and  alfo  at 
judged. "  ^^  f^id  itiS!i.  to  deliver  the  pofTeffion  of  the  premifes  to  A.  in  as 
Vent.  211,  good  repair  as  they  were  at  the  time  of  the  demife;  this  is  a  good 
212.  like  confideration  to  maintain  an  a6lion,  though  it  does  not  appear 
judi^ed. "  that  A.  had  {a)  any  cftate  therein  at  the  time  of  the  promife,  and 
Hard.  366.    thougli  it  appears  that  B.  was  then  in  poffefFion  thereof. 

S-P.  dubita- 

tur.  4  Leon.  2.  like  point  adjudged.  Fide  2  Keb.  iSz.  Sid.  323.  Lev,  204..  like  point  adjudged. 
But  upon  evidence  it  muft  be  proved  what  eftate  the  plaintiff  had,  fo  that  it  may  appear  that  there  was  a 
confideration.  2  Roll.  Rep.  435.  [But  ^.  for  the  adlion  is  founded  meiely  upon  the  contradV,  and 
the  leffor's  title  cannot  be  controverted  in  it.  2  Wilf.  218.]  But  after  a  verdidt  for  the  plainti^ 
the  court  will  intend  it  was  proved.     Vent.  211.     Lev.  179. 

Roll.  Abr.        But  if -^.  in  confideration  that  B.  will  make  an  eftate  at  will  to 
V'\    o       him,  fuch  as  counfel  fliall  devife,  promifes,  ^c.  this  is  no  good 
S.c*  cited,  confideration,  for  that  he  may  prefently  after  the  eftate  made  de- 
termine it. 

3  Leon.  88.  If  ^.,  having  feveral  young  children,  lies  fick,  and  B.  in  confii- 
adjurtged  be-  (deration  that  A,  after  his  death  will  commit  the  education  of  his 
mdlnTih'.  children,  and  the  difpofition  of  his  goods,  during  their  minority, 
J^i</«3Leon.  to  him,  affumes  and  promifes  to  .^.  to  procure  certain  cuftomary 
?A^'r  -f  ^■'^"'^•s  to  be  aflured  to  one  of  the  children  ;  whereupon  A.  ap- 
one  execu-  points  B.  ovcrfeer  of  his  will,  and  that  his  goods  ftiould  be  under 
tor,  in  con-  the  difpofitiou  of  B.  A.  dies,  and  B.  by  virtue  thereof,  takes 
fideration  pofrefTion  of  the  feveral  goods  of -^.  ,•  if  B.  'does  not  procure  fuch 
will  relin-  lands  to  be  affured  accordingly,  yet  ftiall  the  executor  of -^.  have 
«|uifh  the  no  a6tion  againft  J9.,  for  here  is  no  confideration,  inafmuch  as  the 
«ecutor-  power  which  B.  had  given  him,  was  only  pro  educatione  libcrorumt 
fumes,  ©■<:.  and  no  (/>)  profit  to  himfelf ;  and  though  fuch  overfcers  too  often 
this  is  good,  make  their  advantage,  yet  that  is  contrary  to  their  truft,  and  fuch 
Buitt.  ii.5.   ^  frau<J  as  the  law  will  not  prefume. 

li 


If  there  be  certain  controverfies  between  A.  and  B.  and  they  3  Leon. 
fubmit  to  the  award  of  _^.  5.,  who  among  other  things  is  about  to  "^.5- 
award  that  B.   fliall   deliver    up    to  A.   two  feveral    obligations,  ^  J"  8^  * 
wherein  A.  was  bound  to  B. ;  whereupon  B.,  in  confideration  that 
upon  the  requeft  of  A.  the  claufe  in  relation  to  the  delivery  up  of 
the  obligations  fliall  be  left  out  of  the  award,  aflumes  and  pro- 
mifes  to  A.  to  deliver  them  up  to  A.  gratis,  is'c.  this  is  a  good 
confideration,    the  claufe  being  omitted  ad  fpecialcm  injiantiam 
i^ius  A. 

If  A.  pawns  goods  to  B.  upon  condition  of  redemption  at  Roll.  Rep. 


ad- 


a  day  certain,  and  after  the  day  the  goods  being  not  redeemed,  ^^^  ^^ 
B.  fays  he  will  fell  them,  upon  which  D.  fays,  if  he  will  flay  cappei'and 
the  fale  of  them  but  for  three  days,  he  will  pay  the  money  and  Dkkenfon. 
have  the  goods;  if  ^.  does  flay  the  fale  accordingly,  B.  may  ^^fn"^*!^ 
have  an  adlion  againfl  Z).  upon  this  agreement,  for  this  was  in  deration  that 
nature  of  {a)  a  fale;  and  if  i).  had  paid  the  money,  he  might  have  ^«  ^^  P»'«i 
brought  ^.//««.  for  the  goods.  Z\'trL 

feiidaflt  twenty  pieces  of  hammered  money,  being  twenty  old  (hillings,  at  his  requeft,  he  the  defendant 
promifed  to  pay  him  twenty  fhiliings  new  money  ;  and  it  wiS  objefted  that  the  property  was  not  altered  j 
Jed  mn  allecat'';  for  a  delivery,  in  confideration  of  being  paid  the  value,  is  a  fale.  Salk.  25.  pi.  11, 
a  Ld.  Raym.  895. 

If  A.  and  B.  are  both  folicitors  for  the  office  of  under- fheriff,  Cro.  Jac. 

and -^.,  in  confideration  that  j5.  will  defifl,  aflumes  and  promifes  p'^* 

to  B.  that  if  he  the  faid  A.  obtains  the  fviid  office,  that  he  the  Brown,  ad- 

faid  A.  will  pay  unto  B.  20/.  for  a  horfe,  ^c.  this  is  a  good  con-  judged. 
fideration. 

A.  has  lands  in  D.,  of  which  parifh  B.  is  reclor,  and  B.  in  con-  winch.  80. 
fideration  ih^tA.  will  plant  his  lands  with  lions,  and  fo  better      '"^^^i^^* 

■L-i  n-  1  •/-  11  1-  r  Itrange  rea- 

tne  tithes,  aiiumes  and  promiles  to  allow  him  40j'.  lor  every  acre  fon;  mutt 
fo  planted ;  and  whether  this  is  a  good  confideration,  becaufe  the  "ot  the 
tithes  cannot  be  bettered  by  the  planting  of  the  hops,  but  by  the  {'^"l'"\ 
growing  of  them,  dubitatur*.  graving? 

\i  A.  together  with  B.  is  bound  to  C.  for  the  proper  debt  of  Sid.  89. 
B.  ^c.  and  A.  pays  the  money,  and  B.  dies  and  makes  D.  his  ex-  a'^J"«'ged  be- 
ccutor,  and  D.,  in  confideration  that  A.  will  forbear  to  fue  him  and  Ste\xns, 
till  fuch  a  time,  affumes  and  promifes  to  repay  him ;  this  {l>)  con-  Lev.  71. 
fideration  is  good,  though  D.  was  liable  in  equity  only  f .  ?•  ^-  ^°''* 

S.  P. />"•  Croke.  {!>)  So  if  the  confideration  be,  that  the  plainiifF  fliall  releife  an  equitable  intereit 
only.  fVells  2ndfVeJ/:,  Vent.  40.  i  Lev.  272.  Thorpe  v.  Thorpe,  Lord  Raym.  662.  In  con- 
fideration the  plaintiff  would  forbear  to  fue  for  a  legacy.  2  Lc/.  3.  Vent.  120.  -f-  i^i.  Was  not 
JD.  liaUle  in  an  aftion  of  elJumj>fit,  for  money  laid  out  and  piid  h^  A.  for  teftator  in  his  liietiaie  ? 

If  the  plaintifF  declares  that  he  was  pofTeiTed  of  feveral  fea~  Lev.  257. 
mens'  tickets  for  wages  due  to  them,  and  had  folicited  the  trea-  ^°''°"  ^^ 
furer  of  the  navy  to  pay  them,  who  had  ordered  the  defendant  judged.' 
his  clerk  to  pay  them,  and  the  defendant,  in  confideration  the  Sid.  392. 
plaintifF  would  not  give  his  faid  mafler  any  further  trouble  about  ^^jj^*/"^' 
the  payment  thereof,  affumes  to  pay  them  ;  this  is  a  good  confi- 
deration ;  for  though  It  does  not  appear  the  plaintiff  had  any  in- 
terefl  in  the  money,  or  authority  to  receive  it ;  and  it  was  ob- 
jected, though  he  might  not  trouble  the  mafler  further,  yet  the 

owners 
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owners  ir.iglit ;  yet  after  verdi£t  for  the  plaintiff",  it  was  adjudged 

for  him  •,  for  it  cannot  be  intended  but  that  the  plaintiff  had  an 

interelt  in  the  tickets,  or  authoi'ity  to  receive  the  money,  elfe  the 

treafurer  would  not  liavc  ordered  the  payment  thereof. 

Mod.  25.  li  A.  in  confideration  that  i?.  an  infant,  hath  promifed  to  pcr- 

tJcen^Smi^h  "^^^  '^'  *°  Carry  away  fo  much  of  his  grafs,  iffc.  aflumes  and  pro- 

andBcwen.    mifes  to  pay  ^.  6/.  the  confideration  is  good,  and  5.  may  main- 

aStr.  959.    tain  an  action  againlt -^.  upon  this  promife,  notwithftanding  i?. 

L^agreed'l    ^^J  ^void  his  promifc. 

Vent.  51.  S.  C.  adjudged,  z  Keb.  5S1.  S.  C.  Yelv.  134.  like  point  per  Cur\  Sid.  41.  Keb.  I. 
S.  P.  n/'ide  head  oi Infums, 

Vent.  207.  \i  A.  and  B.  are  churchwardens  of  D.,  and  C.  at  the  profecu- 
adjudi;ed  b;-  ^j^j^  oi  A.  and  B.  is  excommunicated  for  not  paying  a  tax  for  the 
and  Culling-  reparation  of  the  church  of  Z).,  and  C.  in  confideration  that  the 
wood.  bilhop,  at  the  requelt  of-^.  and  ^.  would  abfolve  him,  aflumes 
s^^  d^^'  ^'^*"^  promifes  to  pay  unto  y^.  and  B,  fo  mucli;  if  C  is  accord- 
judged,  the  i'lg'y  abfolved,  A.  and  B.  may  have  an  adlion  upon  this  promifc 
confjdera-  ai^ainll  C,  for  it  cannot  be  intended  but  the  abfolution  was  at  the 
thatthe"bi  i^i^i-'iiice  oi  A.  aud  B.J  and  by  reafon  of  the  promife  to  pay  tliem 
ihop  would  the  money. 

abiblve  the  mother  of  the  defendant  at  the  requcft  of  the  defendant,  which  the  bilhop  would  not  hate 
done,  if  the  pldintifTs  had  iiot  accepted  the  promife  of  payment. 

Roll.  Abr.         li  B.  is  indebted  to -^.  in  20/.  and  C.  is  indebted  to  B.  In  the 

*5*  like  fum,  and  C.  promifes  A.  in  confideration  that  he  is  content 

to  accept  the  faid  fum  by  the  hands  of  C,  and  to  ftay  for  this 

for  four  days,  that  he   will  pay  him  the  faid   fum  -,    this  is  a 

good  confideration  for  A.  to  maintain  an  a£lion  upon  the  cafe 

againft  C, 

Foil.  Abr.        li  A.  is  indebted  20/.  to  i?.,  and  dies,    and  his  executor,  in 

16.  But       confideration   that  B.   will  forbear  him  for  a  reafonable  time, 

promife  by     piomifcs  to  pay  him  the  debt ;  this  is  a  good  confideration  to 

an  executor    have  an  a£lion,  with  an  averment  that  he  forbore  him  for  a  cer- 

oradmini.      t^J^  time. 

Hiator,  or  an 

heir,  to  pay  on  forbearance,  makes  a  good  conddcratjon,  inde  the  fevcral  titles. 

aBl.Com.  [If  a  debt  be  due  in  confcicncc,  though  the  remedy  at  law  for 
^wke  recovering  it  may  be  gone,  it  is,  a  good  confideration  for  ii  pro- 
Saunders,  mifc.  Thus  a  promife  to  pay  a  debt  barred  by  the  ftatute  of 
Cowp.  290.  limitations  •,  a  promife  by  a  man  when  he  comes  of  age  to  pay 
Fenton^'''^  a  meritorious  debt  contra£led  during  his  minority,  though  not  for 
Cowp.  S44-  iiecefl'aries  •,  and  a  promife  by  a  certificated  bankrupt  to  pay  the 
whole  of  his  debts  ;  all  thefe  fhall  bind,  for  the  obligation  in  con- 
fcience  is  not  extinguiflied. 
Harrifon  Mutual  promifes  mufl  be  both  binding  as  well  on  the  one  Hde 

S  Jk^^^'  '^^  °"  ^^^^  other,  elfe  they  will  be  nnda  patta.  Where  an  action 
Biax'ton  v.  "^vas  brought  on  a  bet  of  14  guineas  to  8  guineas  on  a  horfe-race, 
Pye,  zWilf.  it  was  holden,  that  as  the  plaintiif"  might  have  refufed  under  the 
5°9'  llatutesof  16  Car.  2.  c.  7.  and  9  Ann.  c.  14.  to  pay  the  14  guineas, 

if  he  had  loft;  there  was  no  mutuality  in  the  wager,  and  there- 
fore he  could  not  recover  the  8  guineas. 

So 
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So  where  A.^  having  propofed  to  fell  goods  to  B.,  gnve  him  a  Cooke  r. 
certain  time  at  his  requelt  to  determine  whether  he  would  buy  ,  ^'P^^ra 
them  or  not,  within  which  time  B.  determined  to  buy  them,  and  Rep.  653. 
gave  notice  thereof  to^.;  A.  is  net  liable  to  an  action  for  not 
delivering  them;  for  B.  not  being  bound  by  the  original  contradl, 
there  v.- as  no  confideration  to  bind  A."] 

(D)  Where  the  Confideration  fliall  be  faid  to  be 
executed,  or  continuing. 

A    Confideration  altogether  executed  and  pad  is  not  good  to  RqH.  Abr. 

•^^   maintain  an  affumpft ;  but  if  it  were  moved  by  a  precedent  n,  12- 

requeft,  it  is  good,  and  amounts  to  a  promife ;  for  it  is  not  rea-  ^^^^^  ^^ 

fonable  that  one  man  fliould  do  another  a  kindnefs,  {ci)  and  then  puipofe. 

charge  him  with  a  reccmpence  ;  for  this  would  be  obliging  him  Kcil.  Ni 

v/hether  he  would  or  no,  {b)  and  bringing  him  under  an  obligation  ^^^  ^^'>' 

without  his  own  concurrence.  Stokes  v. 

Lewis,  I  Term  Rep.  21.  [(a)  If  a  man  work  for  another  merely  with  a  view  to  a  legaqr, 
he  cannot  af.crwards  refort  to  an  aflion  upon  an  in:5plied  affumpjlt.  Oiborn  v.  Ggvernors  of  Uay'j 
Mofpiial,  z  Str.  72S.  [h)  If  a  pcifon  pay  money  which  another  was  under  a  Itgal  or  mcral 
obligation  to  pay,  though  luithout  his  kncivh-Jge  or  reijueft,  the  law  raifes  an  cjfumyjit :  as  in 
the  cafe  of  goods  dillrained  by  the  commillioners  of  the  land-tax,  if  a  neighbour  rtiouid  icdeem  the 
g  jOlii,  and  pay  the  tax,  he  may  maintain  an  ai5iion  againft  the  owner  for  the  money  fo  paid  :  fo  if  a 
pcrfoii  bury  the  wife  or  cliiio  of  another,  he  may  recover  back  the  expences  incurred  by  it  from  the 
lather  or  hufband.  Jenkins  v.  Tucker^  i  H.  Bl.  P.ep.  90,  Church  v.  Church,  B.  R.  1656,  cited 
in  Sir  T.  Raym.  260.  Nor  is  it  any  bar  to  fach  an  adion  againft  the  huiband,  that  the  v/ifc  lived 
apart  from  liim,  and  had  a  feparate  maintenance,  for  at  her  dea'h  the  feparate  maintenance  is  at  aa 
end>    Anun.  B.  R.  M.  31  Geo.  3.  reported  in  VailUnt'a  edition  of  Dyer,  272.  b.  note  b.J 

Therefore  if  the  fervnnt  of  A.  be  arrefled  in  London  for  a  tref-  Dyer,  2-2. 

pafs,  and  J.  5.,  who  knows  A.  bails  him,  and  after  A.  for  his  ^°"'  ''•^■^* 

friendfliip,  promifes  to  fave  him  harmlefs,  and  J.  S.  comes  to  be  zheon.zte. 

charged  -,  yet  this  is  no  confideration  to  ground  an  ajfumpfit  on,  Owen,  144. 

becaufe  the  bailing,  which  v/as  the  confideration,  was  paft  and  ^^'''"  +'• 

^    J  u    r  '  r  2  Stra.  953. 

executed  beiore.  2  Barnard.    K.   B.  55.     3  Burr.  1663. 

[c)  But  it  had  been  otherwife  if  the  mafter  had  before  re-  Dyer,  272. 
queftcd  him  to  become  bail  for  his  fervant,  and  the  bailing  had  ^°"*  ■^^^^ 
been  after.       ^  ^  ?0Hob.io6. 

$.  C.  and  S.  P.  cited  and  agreed,  becaufe  the  promife  is  not  naked,  but  couples  itfelf  with  the  pre- 
cedent requeft,  and  the  aft  of  the  party  procured  by  that  requeft.  2  Leon.  225.  S.  C.  cited  and 
agreed.     Cio.  Car.  40^/.  S.  C.  cited  tirgu^r.do,  and  S.  P.  agreed  to^«r  Curiam. 

So  if  a  man  requefts  another  to  labour  for  his  pardon,  bfc.  Roll.  Abr. 

and  after  he  has  done  his  endeavour,  if  the  other  fays,  in  con-  IVr  ^p""' 

fideration  that  he  has  laboured  for  his  pardon  at  his  own  charge,  Brownl.  {. 

he  promifes  to  pay  him   fo   much,    i^c,    this  is  a  good  confi-  s-  c, 

deration.  '  "°''-  '°5- 

g^     Stile,  465.   s.  p. 

li  A.  fert'es  B.  for  a  year,  but  has  {d)  nothing  for  his  fervice,  2Leon.  225. 
and  afterwards  at  the  end  of  the  year,  A,  for  his  good  and  faith-  ^°^}'-  3-- 
ful  fervices,  aflumcs  to  pay  him  10/.;  A.  may  have  an  adlion  upon  Cro.  Elia. 
the  cafe,  upon  this  promife,  againft  B.y  for  the  confideration  is  42.  S.c. 
jTood.  (.V)  But  if  a 

•^  ferva.Tt  has 

wages  given  hJm,  and  after  bis  fet vice  ended,  his  naaftsr  ix  alundantia  promifes  to  pay  him  :  c  /.  more, 

•  he 
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he  fliall  not  have  an  aftion  on  this  promlfe,  becaufc  there  is  no  precedent  confiderarfon.  i  Leon,  tit* 
Hutt.  84. 

Leon.  102.        If^.  leafes  lands  to  B.  for  a  certain  term  of  years,  rendering 

Edw'  d"*  ^^'^'^^  ^^^  ^^^^^  ^°'^^  °^  ^^^  y^^''^  expired,  and  the  rent  paid,  y/., 

adjudged.  ^"  confideration  that  B.  had  occupied  the  land  and  paid  his  rent, 

Cro.  El.  aflumes  to  fave  him  harmlefs  againft  all  perfons  for  his  occupa- 

ti''  d-r'  d'  ^^^^  P'^^  ^^^  ^^  come  ;   if  afterwards  the  cattle  of  B.  are  dif- 

andfaldc'he  trained  damage-feafatit ^  he  may  have  an   adlion   upon  this  pro- 

eonfidera-  mife  againft  A.  for  the  occupation,  which  is  the  confideration, 

tion  that  he  continues. 

■was  m  pof- 

feflion,  and  had  paid,  and  was  to  pay  his  rent,  was  a  fiifficient  caufe  for  A'  to  defend  his  pofleflion 

for  the  time  to  come. 

a  Leon.  If  there  be  a  communication  between  A,  and  B.  concerning  a 

judVed\e-  "carriage  to  be  had  between  A.  and  the  daughter  of  B.  upon 

tween  which  5.  offers  him  200/.  with  his  daughter  in  marriage;  but 

March  and  ^^^  cannot  agree  upon  the  day  of  payment,  and  afterwards  A. 

Leon.  "oa".  ^e^^s  av/av  the  daughter  of  B.^  and  marries  her  without  the  con- 

S.  p.  fent  or  knowledge  of  -5.,  and  after  B.  agrees  thereto,  and  in  con- 

(")  -^  sooii  fideration  of  this  marriage  aflumes  to  pay  100/.  to  A.;  this  is  a 

tion  toraife  good  promife,  upou  which  ^.  may  have  an  a£tion  againft  B.  for 

an  ufe,  but  the  [a)  natural  affedlion  of  the  father,  and  the  {b)  advancement 

not  an  aj-  ^f  ^^  daughter,  make  this  a  confideration  (c)  continuing. 

Cro.  Eliz.  756.  agreed  ^er  Cttr\  Cart.  141.  arguendo,  {b)  Marriage  is  always  a  continuing  con- 
fideration. a  Leon.  224..  fer  Anderfon,  Godb.  31.  Cro.  Car.  409.  Hut.  84.  Cro.  Eliz.  741. 
(f)  A  ferjeant  at  law  gives  counfel  to^.  who  afterwards,  in  confideration  thereof,  affumes  to  pay  him 
20/.,  an  adtion  lies  thereupon.    2  Leon.  11 1.  fer  Popham.     Cro.  Eliz.  59.   faid.     [^  of  this  ?J 

aKeb.  99.        In  confideration  that  he  had  paid  money  for  the  defendant, 
and  obtained  a  releafe  of  his  debt,  was  held  a  continuing  confi- 
deration, becaufe  the  benefit  of  it  was  continuing  to  the  party. 
Warren  v.  [Where  the  plaintiff  declared,  that,  in  confideration  he  had 

Cto'^'ei  bought  three  parcels  of  land  on  fuch  a  day,  the  defendant  after- 
jj8.  wards  promifed  to  make  him  a  fulficient  aflurance;  the  confidera- 

tion was  adjudged  not  to  be  abfolutely  paft,  for  the  alTurance  was 
the  fubftance  of  the  fale.J 

Where  the  Promire  fhall  be  void,  the  Con- 
fideration being  againft  Law. 

S  all  confiderations  are  deemed  infignificant  and  void,  that 
are  not  of  fome  benefit  to  the  promifor,  or  lofs  to  the  pro- 
mifee  •,  fo  if  they  are  wicked  and  ill  in  themfelves,  or  unlawful 
by  being  prohibited  by  fome  adl  of  parliament,  they  are  void  j 
therefore, 
Roll.  Abr.         If  an  officer,  who  by  the  duty  of  his  office  is  obliged  to  exe- 
j6.    Roll,    ^^.g  ^yj-its,    promifes,    in  confideration  of  money  paid  him,  to 
s.  P.  ad-     ferve  a  certain  procefs,    an  ojfumpjit  will  not  lie  on  this  pro- 
judged,  the    mife  {d) ;  for  the  receipt  of  the  money  was  extortion,  and  the 
confidera-      confideration  unlawful. 

tion  bemg, 

that  he  would  ferve  a  ne  exeat  regno.     [(</)  The  like  law  on  a  promife    of  a  bribe  to  a  bailiff  fof 

taking  bail.     Stotefljury  t.  Smith,  a  Burr,  924.    i  Bl.  Rep.  204^  S.  C.  j 

10  So 


A' 
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So  if  an  executor  fueS  execution  by  elegit,  and  5.  a  ftrangcr.  Roll.  Aor, 

as  a  friend  to  the  executor,  in  confideration  that  the  fherifF  would  '^-  ^ro. 
forthwith  execute  the  faid  ekgit,  and  of  tid.  to  him  by  the  fheriff  ^t  c/adl 

paid,  promifes  to  pay  him  60/.,  upon  which  the  fheriff  executes  judged. 

the    writ ;     yet   no   adtion    lies,    becaufe    the    confideration    is  (f )  .^°  ''^" 

{a)  againft   law ;  for  the  Iheriff  ought  to  do  his  duty  without  re-  „nT[hat  he 

ward,  and  this  60/.  is  no  difcharge  of  the  fees  due  to  the  flieriff,  has  arrefted 

being  given  by  a  {b)  ftranger,  and  not  exprefled  for  them.  tocfcjpc,oa 

of  a  ftranger,  to  be  piid  fo  much  money,  yet  ho  a£lion  lies  on  this  promifc.  Salk.  28.  p).  17.  V:de  head 
oi Sheriff,  (i)  Otherwife  where  given  by  the  plaintift'himfelf.  Ro'.I.Abr.  i6.  [But  the  cafe  in  R-''llc  docs 
not  warrant  this  ;  it  is  as  follows: — "  \i  A.  delivers  an  execution  to  the  flieriff  at  his  luit  againft  5.,  and 
jn  confideration  that  the  Iheriff  without  any  tee  wilt  execute  it,  promif.;s  the  (heriff  to  pay  to  him  a  certaia 
lum,  which  is  as  much  as  the  {heriff  is  allowed  to  take  by  the  rtacute  of  38  Eliz.  ;  though  it  be  ad- 
mitted that  the  /heriff  cannot  have  any  remedy  for  his  fecsj  yet  becaufe  it  was  lawful  for  the  fheriff  to 
take  his  fees,  and  he  made  the  execution  at  the  plaintiff's  requeft,  and  this  is  for  his  benefit,  this  is  a 
good  confideration."  By  the  reports  of  this  cafe  in  Moore  and  Croke  it  appears,  that  the  iherift'  de- 
clared for  the  money,  as  for  his  lawful  fees  of  office  under  thi  ftarute  :  in  the  other  cafe  in  the  text, 
he  declared  for  a  grofs  fum  for  executing  the  writ;  thence  the  diffeience  between  the  cafes  as  to  the 
Itgaliiy  of  the  confideration,  the  prefent  fubjedl  of  inquiry  j  for  it,  would  not  affeft  the  confideration  in 
that  refpeft,  whether  the  promife  were  made,  or  the  money  were  to  be  paid  by  the  plaintiff  hiinfclf, 
er  a  ftranger.     Cro.  El.  654..     Mo.  46S.  p.  669.  699.  p.  <)'-•'[ 

But  if  a  man  brings  z- capias  that  he  has  againft  ^^.  to  the  Roll.  Abr. 
(heriff,  and  prays  him  that  he  will  make   J.  S.  his  fpecial  bai-  '  '       "* 
liff,    and  promifes  him,    if   he  will  make  him  his   fpecial    bai-  3  Leon.  227. 
liff,    that  if -^.   efcapes  from  the  bailiff,    he  will  bring  no  ac-  Cro.Ei.17S. 
tion  for  the  efcape  againft  him  ;  tliis  is  an  ajfumpf.t  upon  which  5  "^q'^^S 
an  action  lies,  if  he  brings  any  action  againft  the  ftieriff  for  the  judged. 
efcape.  4  Ter.  Repi 

"9- 

So  where  the  flieriff  takes  goods  in  execution  upon  z  Jieri  fadasy  Saik.  2$. 

and  a  ftranger  promifes  the  officer  to  pay  him  the  debt,  in  cafe  P'*.  '?• 
he  will  reftore  them ;  this  is  a  lawful  confideration,  for  by  the  \  ^1  ^*    °'* 

/••/"•I  r         ^  t  "I--  demurrer. 

fieri  facias  he  may  fell  tlie  goods,  and  this  in  effecl  is  doing  no  Love's  cafe, 
more. 

\i  A..^  in  confideration  of  fome  benefit,  promifes  not  to  fet  up  ^i/cRol!. 
or   follow  the  fame  trade  with  the  plaintiff  in   fuch  a  town,  ^^■''■^y^l- 
this  is  a  good  promife ;  but  if  the  promife  were  not  to  fet  up  or  326*.  596. 
follow  the  fame  trade  in  any  part  of  the  kingdom,  it  would  be  2Buift.i36. 

void.  Jones,  n. 

Forreic.29-. 

March,  77.     2  Roll.  Rep.  201.     2  Ld.  Raym.  1456.     2  Stra.  739.     3  Br.  P.  C.  34.9. 

\i  A.,  being  a  clerk,  promifes  B.y  in  confideration  that  B.  will  Roll.  Abr. 
procure  him  to  be  re£tor  of  a  donative  church,  with  cure  of  fouls,  ^}'  ^^■ 
to  pay  10/.  to  B.  -.  this  is  no  good  confideration  to  maintain  an  ac-  ^^r^,  36 /. 
tion,  for  this  is  fimony,  and  an  offence  againft  the  laws  of  God  si^c.  i  Jorii 
and  man.  34»'  S.  c- 

[Where  A.  was  in  poffeffion  of  an  office  in  a  dock-yard,  and  Parfons  ▼. 
B.i  in  order  to  induce  him  to  procure  himfelf  to  be  fuperannu-  Thompfon, 
ated,  and  retire  on  the  ufual  penfion,  agreed  (without  t'he  know-  *    '     ^**° 
ledge  of  the  navy-board  to  whom  the  appointment  belonged)  in 
cafe  he   {B,)  (hould   fucceed  him  to  allow   him  his  extra  pay 
from  the   yard-books  ;  and  B.  was  afterwards  appointed  to  the 
office  ;  it  was  holdcn,  that  an  ojfumpfit  would  not  lie  upon  this 

VcL.  I.  T  agreement, 
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agreement,  the  confideration  being  illegal,  as  a  fraud  upon  the 

publick,  and  an  injury  to  the  fervice. 

Garforthv.        So  wherc  y?.,  who  was  appointed  by  tlie  interefl  and  on  the 

^"g"'  ^'    application  of  B.  to  be  cu Homer  of  a  port,  had  previoully  figned 

i'h.  Bl".       a"  agreement  declaring  that  his  name  was  ufed  on  the  applica- 

Rcp.  327.     tion  in  trufl  for  B.,  that  he  would  appoint  fuch  deputies  as  B. 

fhould  nominate,  and  would 'empower  5.  to  receive  the  profits 

of  the  office  to  his  own  ufe;  it  wab  holden,  that  the  confideration 

in  this  cafe  would  not  fupport  an  nffumpfii,  being  equally  againft 

the  principles  of  the  common  law,  and  the  flatutes  of  \i  R.  2. 

c,  2.  and  5  l^  6  E.6.  c.  \6. 

Stackpole  So  a  promife  to  pay  il.  per  cent,  to  procure  a  purchafer  of  de- 

^'Jrtr'^'  fendant's  place  in  the  cuiloms  is  bad,  and  will  not  raife  an 
iWilf.  133.      ^     ^r,^^  ' 

Cro.El.230.  \{A.  levies  a  plaint  in  the  court  oi  Step?iey  againft  5.,  upon 

Mead  and  ^.^jch  a  precept  is  dire6led  to  C.  the  bailiff  there,  to  attach  the 

judged.  goods  of  J5.,  and  thereupon  C  attaches  certain  of  the  goods  of  B.y 

3LeoD.  236.  and  A-i  in  confideration  that  C.  will  deliver  thofe  goods  to  him  to 

S.  c.  ad-  deliver  at  the  next  court,  afTumes  and  promifes  to  favc  C.  harm- 
judged.  ,  .       .  *.  . 

lefs,  i^c.   the  confideration  is  void,  being  againft  law  j  for  the 

bailiff  ought  not  to  deliver  them  to  the  plaintiff". 
Cro.EI.  551.  If  ^.  being  feifed  of  lands  in  fee,  enters  into  a  recognizance 
Ban-ow  an  ^^  ^^  ^^^  after  makes  a  feoffment  of  thofe  lands  to  C,  who,  in 
*  £lu.  As  confideration  that  B,  will  affign  to  him  the  recognizance,  affumes 
to  what  is  and  promifes  to  pay  him  80/. ;  this  is  a  good  promife,  for  the 
fpeainsT  confideration  being  to  aflign  to  the  ter-tenant,  it  operates  by  way 
ftranger  ?       of  difcharge,  and  is  clearly  lawful  ;  otherwife  of  an  affignment 

to  a  ftranger  *. 
Hut.  55.  If  A.  brings  B.  to- a   common  inn,  of  which  C    is  hofi:,  and 

adjudged       affirms  to  C.  that  he  hath  arreflcd  B.  by  virtue  of  a  commiflion 

between  * 

Fletcher  and  of  rebellion,  and  in  confideration  that  C  will  keep  B.  as  a 
Harcourt.  prifoncr  by  tlie  fpace  of  one  night,  affumes  and  promifes  to  fave 
S  c^  ad-  ^'  ^armlefs,  tifc.  if  B.  recovers  againft  C  in  an  action  of  falfe 
judged ;  but  imprifonment,  C.  may  have  an  aO:lon  againft  A.  upon  this  pro- 
Hobart  faid,  jjiifg  .  f^j-  though  the  confideratiou,  i-iz.  the  keeping  of  B.  was 
there  may  Unlawful,  yet  becaufe  it  did  not  appear  to  C.  to  be  fo,  the  pro- 
be a  diver-  mife  to  favc  him  harmlefs  was  good. 

fity  where  a 

publick  oflicer,  and  where  a  privare  man  (as  in  the  principal  cafe)  makes  the  arreft  ;  but  becaufe  the 
defendant  had  pieaded  non  ajjumfjit,  which  implitd  th.at  the  impviunment  was  lawtiU,  he  agreed  judg- 
meat  fhould  be  given  for  tic  plaintiff. 

Hut.  56.  But  if  it  appears  that  the  a£l  which  is  to  be  done  is  unlawful, 

S^  c'^^and^'  as  if  ./^.,  in  confideration  that  B.  will  beat  C,  promifes  to  fave  C. 
S.  p,  harmlefs,  the  confideration  is  void. 

yer  Hutton.  2  Lev.  174.  like  point  adjuJged,  where  the  defendant,  in  confideration  of  20 1.  aflumed 
to  pay  401.  if  he  did  not  bea:  y.  S.  out  of  fuch  a  ciofe.  [So  wlierc  two  boxed  for  a  wager  of  five 
guineas  j  on  ajfumpjit  for  that  fam  brought  by  the  wnner,  It  was  holden  the  adlion  would  not  lie,  the 
aft  being  a  breach  of  the  peace.     Webo  v.  Bifliop,  Glofter  aiT.  1731.     Bull.  N.  P.  16.] 

1  Leon.  180.  [If  u4.  promife  B.  moncv  in  confideration  that  he  will  not  give 
3TcrmRep.  evidence  in  a  caufe,  fuch  promife  cannot  be  enforced,  for  it  is 
^^'   '    '     unlawful  and  inicjuitons  fo  to  fupprefs  teftiraony.J 

13     •  '  If 


.  If^.  Is  ill  execution  at  the  fuit  of  .5.,  and  C,  in  confideratlon  Yelv.  197, 

that  the  g.ioler  will  permit  A,  to  go  at  large,  aflumcs  and  pro-  ^^)^^V^^ 

miles  to  [a]  him  that-^.  (liall  pay  the  debt  at  a  certain  day,  and  Manen"  and 

that  he,  the  faid  C,  will  fave  the  gaoler  harmlefs,  the  promife  is  Biichman. 

void,  becaufe  the  confideration  is  againft  law.  zBuift.aij. 

°  and  Godb. 

250.  S.  C.  adjudged,  the  prortiife  being  to  pay  the  gaoler  money.  Het.  175,  S.  P.  ir  C".  102. 
S.  P.  agreed  fer  \Vray,  Ch:  Jell  and  that  it  loch  promife  was  not  void  by  the  comnir-/n  law,  i'  i  made 
void  b\  the  ftatute  23  H.  6.  c  9.  Cro.  Eliz.  199.  Jdjudged  3  Lepn.  .;o8.  adjudged,  [i"  c  ula  not 
be  void  by  tiie  fl^cute,  fot-  that  does  not  extend  to  parties  in  execut.on,  but  fpeaks  only  of  perfons 
arretted  on  mefne  procefs.  1  Tertn  Rep.  421.  J  (a)  But  fach  promife  to  the  plaintiff  is  good,  for  he 
may  lawfully  cilcharge  him.     Cio.  EliZi  11^0.  adjudged. 

\l  A.  is  arrefted,  and  C,  in  confideratioh  that  the  bailiff  will  sid.  i^a. 
fufFer  A.  to  continue  in  the  houfe  of  C  till  the  next  morning,  ^.^b.  483, 
afl'umes  and  promifes  then  to  deliver  him  in  fafe  cuftody  to  the  f'  ^*  « 
bailiff  J  the  confideration  is  lawful,  for  it  (hall  not  be  intended   s.  c. 
that  the  bailiff  was  ever  abfent  from  B.y  fo  that  it  could  be  no  adjudged, 
efcape.  "i^'  ^J'' 

*^  promife 

being  to  deliver  him  or  pay  10/.  and  the  a£tion  being  brought  by  the  plaintiff  himfelf,  who  declared 
upon  a  promife  to  the  bailiff'  ex  parte  qu;re)i'\  fo  that  if  he  was  out  of  cultody,  it  muft  be  intended  by 
the  afl'ert  of  the  plaintiff,  becaufe  the  prrmifc  was  made  to  the  baiiiff  ?;r'^<jr/f  oucrentis ;  and  bv  bringing 
the  aftion  he  hath  aArmed  his  afient.  [The  rcafon  is,  that  the  promife  being  made  lo  the  plaintiff,  or 
to  one  on  his  behalf,  is  not  within  ihcfljtute  of  23  K.  6.  c.  9.,  for  the  illegality  of  the  confideration  in  this 
cafs  arifei  merely  upon  that  flatute.  Therefore  it  is,  that  undertakings  by  attornies  for  the  appearance  of 
a  defendant  are  enforced  by  the  courts,  for  they  are  given  to  the  plaintiffs  in  the  adtion.  But  where  any 
engagement  is  enicred  into  for  this  purpof:  with  the  jheriff,  it  muft  be  in  the  particular  form  chalked 
out  by  the  flatu;e,  ctherwifc  it  is  void.  Accordingly  it  was  holdcn,  that  an  agreement  in  writing  ta 
put  in  good  bail  for  a  perfon  arrefled  on  mi-fne  procefs  at  the  rerurn  of  the  writ,  or  furrender  the  body, 
or  pay  debt  and  colls,  made  by  a  third  perlon  with  the  baiiifi'of  a  fheriff,  in  confideration  of  his  dif- 
char^ing  the  party  arrefted,  was  void  by  thcftatuteof  H.6.;  for,  fince  'hepaffingof  that  ftatute,the  ufagehas 
been  to  take  the  fecurity  by  bond;  and  that  bond,  by  the  words  of  the  ftatute,  mud  be  entered  into  to  the 
/hcriff,  or  to  fuch  officer  as  has  the  return  of  procefs;  whereas  here  was  no  bond,  but  a  mere  Cmple 
contradi,  and  that  with  the  faeriff 's  officer ;  and  fart'er,  the  bond  muft  be  given  only  for  the  appear- 
ance of  the  party,  and  for  no  other  purpofe.     Rogers  v.  Reeves,  i  Term  Rep.  418.] 

If  the  father  oi  A.  was  indebted  to  B.y  and  A.  promifes  B.  that  Mod.  i6e. 

if  he   will  bring  two  witneii'es  before  a  juftice  of  peace,   who  Giib.  Evid. 

upon   their  oatlis  fliall  depofe  that  the  father  of  A.  was  fo  in-  1^*   _,. 

debtcd  to  B.f  that  then  he  will  pay  it ;  if  J?,  does  produce  his  wit-  460,  470! 

jiefles,  tffv.  he  may  have  an  action  upon  this  promife  againfl  A.,  ^"'  Like 

for  the  confideration  is  not  unlawful,  nor  the  oath  prophane  :  ad-  P"'"*^' ^''•^^''^ 

judged  by  two  judges  agamlt  yaughan,   wfio  held  that  fuch  an  deration  waa 

oath,  illegally  adminiftered  and  taken,  was  within  the  flatute  of  ^^  ^^^^ 

t^rophanefwearing.  Sre^^tLe 

mayor  of  Lmdon.  Brett  and  Fretiman,  like  point,  S;d.  283.  adjudged.  Raym.  153.  adjudged. 
Keb.  26.  44.  adjudged  ;  where  the  confideration  was  to  take  fuch  oath  before  a  marter  in  chancery. 
2  Sid.  123.  l.ke  point  adjui^ged  ;  where  ihe  oath  was  to  be  taken  before  a  mafter  in  chancery  ;  and  a 
like  point  there  cited  to  have  been  acijudged,  vfl;e;e  the  oath  was  to  be  taken  before  a  judge  of  affife. 

Vi  A.  obtains  a  judgment  againft  B.  in  the  marflial's  court,  and  Sid.  212. 
afterwards,  in  confideration  of  money  in  hand  paid,  affumcs  and  ^'^'^"  "*+• 
promifes  to  affign  this  judgment  to  C;  this  is  a  good  promife,  for 
it  is  lawful  fo  to  do,  and  the  intent  muft  be  that  it  fliall  be 
affigned  according  to  common  ufage,  I'vz.  by  letter  of  attorney, 
fo  that  C.  may  take  out  execution  in  the  name  oi  A..,  which  may 
be  done  v.'ithout  any  maintenance. 

T  2  If 


S76  aifumpCift 

i  Jones, z9.       If  ^.  obtains  a  judgment  againft -5.,  and  thereupon  takes  out 
btwee***       an  elegit f    and  delivers  it  to   the   under-{herifF,    who  by  virtue 
Morris  and    thereof  leizes   certain  goods  of  B.y  and   afterwards  the  under- 
Chapman.     iheriff,  ill  confideration  that  A.  will  take  out  a  new  elegit^  and 
<;*c"'ad*^    deliver  it  to  him,  promifes  to  caufe  and  procure  the  faid  goods 
judged.         to  be  found  by  inquifition,  and  to  deliver  the  lame  to  fuch  perfon 
as  A.  fhall  appoint,  ^c. ;  this  promife  is  againft  law,  being  to  do 
a  thing  againft  the  duty  of  his  place,  by  which  he  is  bound  to 
return  an  indifferent  jury  •,  and  though  part  of  the  promife  was 
to  do  a  lawful  a£l,  yet  fince  that  depended  upon  the  other  part, 
which  was  illegal,  the  whole  is  naught. 
Gallini  v.  [If  a  performer  engage  to  dance  at  the  King's  Theatre  in  the 

Twm  Re  ^    ^°y  ^'^''^^^i  7^^  no  a<Slion  will  lie  againft  him  for  a  breach  of 
2^.         '    the  agreement,    if  it  appear  that  the  theatre  was  not  licenfed 
purfuant  to  the  lo  Geo.  i.  c.  28.     But  in  fuch  cafe  the  performer 
may  recover  from  the  manager  the  falary  which  he  had  ftipulated 
to  pay  him ;  for  being  engaged  and  ready  to  execute  the  agree- 
ment on  his  part,    he   ought  not  to  fuffer  for  the  want  of  a 
licence  which  it  was  the  manager's  bufinefs  to  have  procured. 
Barjeau  v.         Money  lent  for  the  purpofe  of  paying  a  gambling  debt  m.ay  be 
VMmfley,     recovered  back,  for  the  ftatute  of  9  y^««.  r .  1 6.  only  annuls  the 
Robinfon'*^'  A^^^'O-j  ^"^  uot  the  coutraci. 

V.  Bland,  2  Burr.  1080.     Alcinbrook  v.  Hall,  s  Wilf.  309. 

Hoiman  v.         Where  the  plaintiffs,  who  were  merchants  living  at  Dunkirhy 
johnfon,^      fold  tea  to  the  defendant  there^  and  delivered  it  to  him  there^ 
o'*P'  JT  •  ti;^Qug|^  this  tea  was  fo  fold  for  the  purpofe  of  being  fmuggled 
into  England,  and  that  purpofe  was  known  to  the  plaintiffs  at  the 
time;  yet  they  not  being  concerned  in  the  fmuggling,  and  it 
being  a  fair  fale  as  to  them,  and  good  by  the  laws  of  the  country 
where  they  lived>  they  were  allowed  to  recover  the  price  of  the 
tea  in  England. 
Biggs  V.  But  where  the  plaintiffs  were  four  partners,  three  of  whom 

^Te["'R*c  ^^"^'^^  ^"  England,  and  the  fourth  in  Giiernfej,  and  this  laft  fold 
454.  "  '  brandy  at  Guemfey,  packed  up  in  a  particular  manner  for  the 
purpofe  of  Imuggling,  but  without  the  privity  or  perfonal  parti- 
cipation of  the  others  ;  in  an  action  brought  for  the  price  of  this 
brandy,  they  were  nonfuited :  for  in  this  cafe  the  parties  were 
natives  oi  England,  and  the  contradl  was  made  in  contravention 
of  the  lav/s  of  England;  whereas  in  the  cafe  of  Hoiman  v.  John/on 
the  contraft  M'as  made  abroad  by  foreigners,  who  are  not  bound 
to  take  notice  of  the  revenue  laws  of  this  country. 
Clugas  V.  So  where  the  plaintiff,  an  inhabitant  of  Gucrnfey,  fold  goods 

Penaiuna,      ^^  ^.j^g  defendant  in  Guerttfeyy  which  it  appeared  were  to  have 
^66.         *  been  fmuggled  into  England,  and  the   defendant  gave  bills,  oa 
which  an  action  was  brought  for  the  price ;  it  was  adjudged, 
that  the  plaintiff"  could  not  recover,    for  the  bills  were  given 
on  an  illegal  contrail,  and  to  a  fubject  of  this  country.] 
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(T)  Wh&rc  the  Confideration  and  Promlfe  (hall  be 
faid  to  be  fufficiently  fet  forth  and  averred. 

'TPHE  plaintiff  muft  fet  forth  every  thing  eflential  to  the  gift  of  Butforthir, 
■■•     the   a£lion,  with  fuch  certainty,  that  it  may  appear  to  the  "p^'  heij^ot 
court  that  there  were  fufficient  grounds  for  the  action  j    for  if  pitadmgs. 
any  thing   material  be  omitted,  it  cannot  appear  to  the  court,  [Where 
whether  the  damages  given  by  the  jury  were  in  proportion  to  the  '""*'*  * 
demand,  or  whether  the  party  was  at  all  entitled  to  a  verdidl.         tradt  or 

agreement, 
the  plaintiff  ought  to  declare  upon  it,  for  the  defendant  Hiouid  have  notice  that  he  is  fued  on  it  ;  but 
if  the  plaintiff  fails  of  -proving  the  cafe  ftated  in  the  fpecial  count,  after  an  attempt  for  that  purpofe, 
it  is  now  the  courfe  to  permit  him  to  go  into  evidence  on  the  general  counts,  if  he  have  given  notice 
that  he  means  to  rely  on  them  as  well  as  the  other  fpecial  ground,  the  neceiTity  of  which  notice  is  ii» 
order  to  prevent  a  furprife  on  the  defendant.  Dougl.  651.  14.  i  Term  Rep.  134.  Bull.  A'i. 
Fri.  153. J 

Therefore  in  an  aftion  upon  the  cafe,  the  plaintiff  (a)  cannot  10  Co.  77. 
declare  quod  cum  the  defendant  was  indebted  to  the  plaintiff  in  ^"Z'*^'* 
fuch  a   fum,  and   that   the  defendant,  in   confideration  thereof.  Hob!' 5?  ' 
fuperfe  affutnpftt  to  pay,  t2fc.  without  {b)  {hewing  the  caufe  of  the  Godb.  186. 

debt.  ^'■''-  J^'^' 

207.  213. 
642.  Hob.  iS.  Moor,  854.  pi.  1167.  Hetl.  106.  Roll.  Rep.  391.  Bulft.  67.  3  Bulft.  207.  Cro. 
Jac.  397.  Hard.  132.  ;  but  Palmer  171.  per  Croke  and  Chamberlain,  there  is  a  diverfity  wliere  the 
promife  is  to  pay  at  a  day  to  come,  and  where  not ;  for  the  promife  to  pay  at  a  day  to  come,  implies  a 
forbearance  in  the  mean  time;  and  i-'td!  PvOll.  Rep.  396.  [a)  Such  a  declaration  is  not  made  good  by 
vcrdidl,  Cro.  Car.  6.  31.  Sid.  182.  and  I'.d:  Browfil.  14.  Poph.  31.  Jenk.  293.  (b)  The 
plaintiff"  declared  that  the  defendant  was  indebted  to  the  tertator  of  the  plaintiff  in  20/.,  quat  ei  fol'vi/re 
debuii  fe.ur.dum  agreement^  inter  tot  babW.  2  Lev.  152.  Judgment  was  ftaid  after  veidi^,  for  ine 
agreement  might  be  by  deed.     Vide  Carth.  276. 

So  if  in  an  ajfumpfit  the  plaintiff  declares  that,  in  confider-  Sid.  246. 
ation  quod  procuravit  J.  S.  to  furrender  a  mefiuage,  l^c.  the  de-  ^djudgcd  -. 
fendantyo/i'fr^/  to  the  plaintitf  10/.,  the  declaration  is  not  good,  s^c.'ad' 
for  there  is  no  promife  laid,  fuper  fe  ajfumpfit y  or  agreavit  being  judged  mf!. 
omitted  ;  and  nothing  here  that  imports  a  promife  or  contract.       ^^ym.  s.c. 
judged  ntfi.     Keb.  873.     [See  Lee  v.  Welih,  2  Str.  793.     2  Ld.  Raym.  1516.   S.'P.] 

Super  fe  affumpfit  on  an  tnftmul  ccmputaffet  was  left  out,  and  a  2  Keb.  97. 
difference  was  endeavoured  to  be  taken  where  the  law  raifes  the  f\''%^°^ '. 
promife,  and  where  it  is  a  fpecial  promife  ;  and  that  in  the  firft  jV,,  s.V. 
it  (hould  not  be  needful ;  but  the   Court  held  it  neceflary  in  t^r  Holt, 
both,  for  the    law  does   not  (r)   create   a    promife  in   any  cafe  ^^-j^^^^^'^^ 
m   pleadmg,  but  gives   lufhcient    evidence  to   a  jury  to  hnd  a  pujdirgi. 
promife. 

But  in  this  aftion  the  law  requires  no  greater  certainty  in  the 
allegations  than  the  nature  of  the  thing  requires ;  therefore  if  a 
contrafl  be  made  in  general  terms,  the  declaration  may  likewifc 
be  general.  Hence  a  quantum  meruit  for  dherfa  vejlimeuta  W 
omnia  alia  materialia  adinde fpeclantia,  is  good. 

So  if  in  an  affumpfit  the  plaintiff  declares  that,  in  confideration  3  Buid.  -,i. 
the  plaintiff  would  find  and  provide  for  a  fickman  all  fuch  ncccf-  adj"Jc«<J|'=- 

*  T-  r     •        twecn  Crips 

J.   3  lanes 
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andBainton.  farles  as  he  fliould  want,    the  defendant  aflumed  and  promlfed  to 

1  As  c'  P^y>  ^c,  and  avers  that  he  had  found  him  necefTaries  amounting 
adjudged ;  to  fuch  z  fum,  ^c. ;  thi  is  a  good  declaration,  without  fliewing  in 
and  that  ra-  particular  what  thofe  neceflaries  were,  for  that  would  make  the 

tlier  becaufe  ,  t 

it  was  after     VeCOrd  tOO  prollX. 

verdid.     Vide  tit.  Error.     This  manner  of  declaring  is  certainly  good,  and  every  day's  praftice. 

Hob.  5.  ad-  If  in  an  indebitatus  ajfumpjit  the  plaintiff  declares  that  the  de- 
judged  and  fendant  was  indebted  to  the  plaintiff  in  10/.  for  the  {a)  feeding 
on  a  writ  of  "^^^  agiflment  of  beafts,  and  for  wheat  dff  aliis  {hi)  mercimouiis  per 
e.-iox  mCam.  pradici'  the  defendant  habit' t^  reeepf  •■,  this  is  a  good  declara- 
S^acc.  Roll.  |.Jq.,  .  jQj.  ti^ough  it  be  not  fufficient  to  fay  that  he  was  indebted 
S.  c.  ad-  generally,  becaufe  that  may  be  for  rent  upon  leafes,  or  debts  upon 
judged  and  fpecialties,  yet  this  is  certain  enough,  for  as  well  the  wares  and 
(a^^^d''-  "ic^'^^'i'i^izes,  as  the  pafturing  and  wheat,  are  perfonal  things, 
tatus  iox      for  which  an  ajpimpftt  may  be  brought. 

tithes,  Wright  and  Deal,  Lev.  141.  iid.  :  .  ,.  alter  verdift  adjudged  good,  and  intended  feyered, 
u;.^"  a  fpecial  contradt.     {b)  So  an  inddbitaius  lies  pro  opere  per  amca  faRi.     Sid.  425.     Vent.  44. 

2  Ket).  -CI.  Mod.  8.  adjudged.  Pro  pramio.  on  a  policy  of  infurance.  2  Lev.  153.  [In  an 
aiTumpU:  o^  ^he  judj'ment  of  a  foreigi'  court,  it  is  rof  neceflary  to  ftate  in  the  declaration  the  grounds 
and  cauie  :i;  action  upon  which  the  judgment  was  founded.     Crawford  v.  Whittal,  Pougl.  4.J 

Carth.  276.       So  in  an  ajfumpjit  the  plaintiff  declared  pro  opere  &  labore  gene- 

Pafch^Vw  ^^^^7'  without  fetti.ig  forth  what  fort  or  manner  of  work  or  la- 

&  M.  in  hour  it  was ;  and  tuough  it  was  objected  that  it  (hould  be  fet 

B.  R.  be-  forth  particularly,  fo  that  it  may  appear  to  the  court  to  be  lawful 

bert"nd'  "  work,  yet  the   court  held  it  well  enough  j  and    that  the  only 

Courthope.  rcafon  why  the  plaintiff  is  obliged  to  fhew  wherein  the  defendant 

X^p   t-^A  '^^  indebted.  Is,  that  it  may  appear  to  the  court  that  it  is  not  a 

42:5.5.  P.  debt  on  (f)  record  or  fpecialty,  but   only  upon   fimple   contra6l  j 

s  Keb.  552.  and  any  general  words,  by  which  that  may  be  made  to  appear, 

Mod.  8.  g,,g  fuilicient. 

30  Mod  81.  295.  12  Mod,  16.  250.  308.  1*4.  Fitzgib.  302.  (c)  For  d  imagea  recovered  in  an 
a£umpjltf  will  bp  bo  bar  to  an  aftion  of  debt  grounded  on  a  record  or  fpecialty.  Cro.  Car.  6. 
l.eon.  155.     Cro.  Eliz.  242. 

Moor,  854.        If  Jn  an  ajpimpfit  the  plaintiff  declares,  that  whereas  the  de- 

RdL^Rcp.  f<^'''dant  had  received  24/.   of  feveral  perfons,  to  the  ufe  of  the 

391.  S.  C.  {d)  plaintiff,  in  confideration  thereof  the  defendant  didalTume  and 

adjudged.  promife    to    pay,     is'c.x    this    is    a    good    declaration,    without 

(J)ooan/«-     /    \   n  •  r        i  r  ■  •       i        i  •  i 

debitatu:  for  V^)  Ibcwuig  of  wfiat  pevlons  m  particular  he  received  tlie  money 
money  re-     [f)  bccaufe  the  confidcratiou  is  executed,  and  not  traverfable  *. 

ctivedbythe 

hands  of  J.  S.  to  the  ufe  of  the  defendant,  Mod.  42.  adjudged  good  after  verdid ;  and  faid,  they 
would  intend  it  money  lenc.  2  Keb.  61^.  adjudged,  and  •vide  KoW.  Rep.  391.  Cro.  Jac.  690. 
(<■)  So  2n  mdchitatui  lies  for  40/.  pro  di-veifti  denar''  iu~!  is  ei  prajl'u'is.  etc  pro  divirfis  dcnariorum 
(ptiirr.h  di  ead^  the  plaintiff  rrccpt^  &  hahW  ac  pro  qwdarn  f.cw'ia:  fummay  by  the  plaintiff,  at  the 
requeil  of  the  defendant,  to  J,  S.  f^lut'',  without  fhcwing  in  particular  how  much  he  was  indebted  for 
each  caufe,  for  that  is  not  material,  he  being  indebted  fo  much  in  toco.  Cro.  Jac.  245.  Yelv.  517. 
Erownl.  Ent.  71.  (/)  Whcic  the  confideration  is  executed,  it  is  only  indacement,  and  needs  not 
frecifely  be  alleged  as  to  time  or  piace.     Cro.  El.  715. 

*  The  common  method  now  ufed  is  to  declare  for  m  iney  had  and  received  by  the  defendant  to  the 
ufe  of  the  plaintiff,  without  mentioning  of  whom,  or  by  whofe  hands  received  ;  and  this  is  the  beft 
method  of  declaring  ,  as  the  plaintiff  may  give  in  evidence  all  money  received,  which,  under  a  parti- 
cular declaration  could  not  be  done,  if  any  of  the  payers  were  omitted.  This  general  form  of  ailion 
i?,  in  many  cafes,  equivalent  to  a  bill  in  eQuity,  far  an  account,  ifc. 


If  in  an  nffiimpftt  the  plaintifF  declares  quod  cum  there  were  feve-  Cro.  Car. 
ral  reckonings  and  accounts  between  the  plaintifF  and  defendant;   ''^■ 
and  at  fucli  a  day,  ^c.  mfimul  computaverunt  for  all  debts,  reckon-  savii  ad- 
ings,  and  demands  ;  and  the  defendant  upon  the  faid  account  was  judged. 
found  to  be  in  arrear  the  fum  of  20/.,  in  confideration  whereof  "*^^'  '°1* 
the  defendant  promifed  to  pay,  l^fc. ;   this  is  a  good  declaration,  a.ju'gej.  * 
without  fliewing  it  wzs pro  mercimotiiis,  or  othervvife,  wherefore  he  Poph.  177. 
fliould  have  an  account ;  for  an  account  may  be  for  divers  caufes,  }^^^^^'  »*'• 
and  feveral  matters  and  things  may  be  included  and  comprifed  Ye\w.  70.  * 
therein,  which  in  pede  compoti  are  reduced  to  a  fum  certain,  and  Roll.  Rep. 
thereupon  being  indebted  to  the  plaintifF,  it  is  fufficient  to  ground  396-  S.  P. 
an  adlion.  ; 

If  in  a  quantum  meruit  for  meat,  ^f.  the  plaintifF  declares  upon  3  Mod.  190. 
a  promife,  to  pay  fo  mucli  quantum  rationaii/iter  vaUretit ;  this  is  a  *'^jl"'!f^'^J. 
good  declaration,  though  general;  and  though  objected  that  it  3.  p.  ad- 
ought  to  have  been  valebant.  judged. 

If  in  an  ajfumpfit  the  plaintifF  declares,  that  the  defendant,  in  All.  5.  ad- 
confideration  of,  l^c.  inter  alia,  did  aflume  to  pay,  l5c.  this  is  no  ^p^^tj,    v 
good  declaration,  becaufe  he  ought  to  let  forth  the  whole  pro-  joo. 
niife  which  is  entire. 

[Where  the  plaintifF  declared  upon  two  confiderations,  and  Leneretv. 
failed  in  a  proper  averment  of  the  performance  of  the  one  ;  the   tJ*"'       ' 
judgment  was  arrefled,  for  the  ajfumpfit  of  the  defendant  muft  be 
prefumed  to  be   foundetl  on  the  two  confiderations  taken    to- 
gether. 

If  a  defendant  undertake  to  pay  money  in  confideration  of  the  Collins  v. 
plaintiff's  executing  a  reieafe;  here  the  releufe  is  a  condition  pre-  g'^'''3* 
cedent,  and  the  plaintifF'  mull  aver  that  he  has  executed  a  reieafe, 
or  was  ready  to  do  it,  elfe  the  declaration  will  be  bad  on  demur- 
rer, and  in  arreft  of  judgment,  if  the  judgment  be  by  default ; 
though  it  would  be  helped  by  a  verdici:. 

Where  the  plaintifi' declared  in  confideration  of  a  promife  that  Courtney  v. 
the  defendant  fhould  hold  an  eftate  clear  of  a  rent-charge  granted  ^'[*'"i'  * 
to  J.  5.,   without  molefladon  of  the  plaintifF;  but  did  not  fhew  j,  J^, 
any  title  in  himfelf  to  the  rent- charge  ;  the  declaration  was  holden  i  Saik.  364.. 
ill  after  verdict;  for  the  promife,  as  it  flood,  was  a  promife  not  to  ^'^' 
do  a  thing  which   the  promifer  could  not  do,  and  was  therefore 
merely  nudum  paclttm. 

Where  the  declaration  flated  that  the  defendant  became,  and  Powley  v. 
was  tenant  to   the  plaintifF  of  a  certain  farm,  in  confideration      ^^^^ 
whereof,  he  undertook  to  manage  it  in  a  hufbandlike  manner  ;  it  Rep.  373, 
was  objected  that  there  was  no  confideration,  becaufe  it  was  not 
alleged   that  the  defendant  had  become  tenant  on  the  terms  of 
cultivating  the  farm  in  a  good  and  hufbandlike  manner ;  fed  non 
allocatur^  for  the  bare  relation  of  landlord  and  tenant  is  a  fuffi- 
cient confideration  for  fuch  a  promife.] 

If  in  an  ajfumpfit  the  plaintifF  declares,  that,  in  confideration  Hob.  88. 
the  plaintifF  had  promifed  to  deliver  a  cow  to  the  ufe  of  the  de- 
fendant, the  defendant  did  afFume  and  promife,  Is^c,  this  is   a 

T  4  good 
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(a)  And  ;f  good  declaration,  without  (a)  any  averment  of  the  delivery  of  the 
thl"'iainti'ff  ^°^»  (^^  becaufe  there  is  (<r)  promife  for  promife. 

doth  aver  a  performance,  the  defendant  can  take  no  iflTue  thereupon.  Cro.  Eliz.  54.3.  And  an  il 
averment  will  not  hurt.  Lev.  88.  293.  (6)  Where  there  arc  mutual  promifes,  the  plaintifF  need  not 
aver  a  performance  ot"  his  part.  Yelv.  134.  Roll.  Rep.  336.  Vent.  41.  Hard.  102,  103.  March, 
75.  Cro.  Eliz.  7C3.  Lev.  20.  293.  Cro.  Eliz,  137.  Leon.  186.  Salk.  29.  pi.  30.  (c)  Both 
thefe  promifes  ought  to  be  made  at  the  fame  time,  eife  they  will  be  tiuda  faila.  Hob.  88.  Cro. 
Eliz.  137.     Leon.  1S6. 

Martindale         [The  ajfumpftt  laid  was,  that  the  plaintifF  had  agreed  to  deliver 

*■  J/C^'^co  ^^  much  cloth  to  the  defendant,  and  the  defendant  agreed  on  a 
I  Wilf,  88.  ^  .  .  ,  .        '  ,   r      •      1         •  r    1- 

certain  contmgency  happennig  to  pay  5/.  for  it;  but,  if  the  con- 
tingency did  not  happen,  it  was  agreed  that  he  was  to  pay  nothing: 
the  contingency  did  happen,  and  on  a6lion  brought  the  plaintifF 
had  a  verdift ;  when  it  was  moved  in  arrefl  of  judgment  that  the 
plaintiff  had  not  averred  the  delivery  of  the  cloth;  but  it  was  rc- 
folved  that  this  being  promife  for  promife,  no  fuch  averment  was 
neceffary  :  but  if  the  defendant  had  undertaken  to  pay  if  plaintiff 
n.i}ould  deliver  fo  much  cloth,  in  that  cafe  an  averment  would 
have  been  neceffary. 
Luxton  V.  Affumpfit  on  an  agreement  to  forfeit  a  depofit  of  five  guineas, 

D^u'l^To    ^"*^  ^°  P^^  ^  further  fum  of  10/.,  if  the  defendant  did  not  accept 
oug .  20.  ^^^  pofTefFion  of  certain  premifes  from  the  plaintiff,  and  alfo  pay 
for  certain  fixtures  therein  at  a  fair  appraifement  by  two  ap- 
praifers.     In  an  adlion  on  this  agreement,  it  was  adjudged  on  a 
fpecial  demurrer,  that  the  declaration  was  ill,  becaufe  the  plain- 
tifF had  not  fhewn  his  right  to  the  premifes,  fo  that  he  could  have 
delivered  pofleffion  according  to  his  agreement,  and,  as  each  was 
to  name  an  appraifer,  that  he  had  named  one. 
Gregory  V.         In  a[fttmpftt  on  an  agreement  to  pay  30/.,  in  confideration  of 
'^r'z'%^^°'  *^^^  plaintiff's  relinquifhing  a  rent-charge  to  the  defendant,  the 
plaintiff  averred    that    he  did  relinquifh  the  rent,   and   did  not 
claim  it;  but  the  judgment  was  arretted,  becaufe  he  did  not  fhevv 
hona  he  had  relinquiflied  the  rent,  for  it  might  be  by  words, 
which  was  no  difcharge. 
Auftjn  V.  The  defendant  promifed  to  deliver  a  horfe  to  the  plaintifF,  on 

UohXo  -j-j    *^^  plaintifl^'s  becoming  bound  to  him  by  writing  obligatory  in 
11/.  ;  the  plaintiff  in  his  declaration  only  averred  his  offer  to  be- 
come bound,  upon  wliich,  judgment  was  arrefled,  for  he  fliould 
have  averred  a  tender  of  the  bond  ready  fealed  to  the  defendant, 
and  alfo  the  fum  he  was  bound  in,  that  the  Court  might  judge  of 
the  performance. 
Harriot  v.         Where  the  plaintiff  declared   for  money  lent  by  him  to  one 
2  w[f  T4I    ^'  ^■'  ^^  ^^^^  requefk  of  the  defendant,  the  judgment  was  arrefted, 
Butcher  v.     f^r  the  word  lent  is  a  technical  term,  and  imports  a  loan  to  J.  S.; 
Andrews,       if  fo,  /v  was  the  debtor,  and  therefore  the  defeimant  could  not 
Eu'^a  dc'^ci'a*-  ^^^*^  ^^  ^^^^  debtor,  for  there  cannot  be  a  double  debt  on  a  fmgle 
ration  for      ^0M^.     But  it  had  been  otherwife,  if  the  plaintiff  had  declared  for 
money knt     money  delivered  to  fuch  a  perfon  at  the  defendant's  requeft  ;  for 
IVf'wjl/T.at  *-^^"  ^^^  ^°^"  would  have  been  to  the  defendant  himfelf.] 

his  requeft,  is  good  ;  for  a  loan  to  the  wife,  at  the  hu/band's  rc<jueft,  is  a  loan  to  the  hufljand  himfelf. 
Stevenfon  v.  Hardy,  3  .Wilf.  388.     z  Bi.  Rep.  872.    S.  C. 
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(G)  What  may  be  pleaded  as  a  good  Dlfcharge  and 
Performance  of  the  Promife. 

AN  ajfumpfit  is  an  a£tion  founded  on  a  contrad,  the  non-per-  Vide  head  of 
formance  of  which  is  a  fraud  and  injury  to  the  plaintiff;  and  ^Jj^^J^^'^ 
therefore  the  defendant  muft  fhew  that  there  was  no  contract,  or  wh'ereinl 
that  the  contract  w^as  void  and  without  confideration,  or  that  he  fancy,  co- 
hath  performed  it,  and  is  therefore  difcharged.  rekaT'the 

ftatute  of  limitations,  or  more  money  loft  at  gaming  than  the  ftatute  allows,  are  good  bars,  -vide  the  feveral 
titles  ;  and  wl  ere  they  muft  be  pleaded,  or  may  be  given  in  evidence,  \\x\t  Evidence.  [The  general  iflue  to 
this  aftion  is,  *'  that  the  defendant  did  not  undertake  and  promile  in  manner  and  form  alleged."  But 
as  the  aftion  is  an  aftion  of  trefpajt  upon  the  cafe,  the  plea  of  «'  not  guilty"  was  formerly  ufed  as  the 
general  iflue;  Eirington  v.  Dolhant,  i  Lev.  142.  and  it  is  ftill  effectual  after  verdift,  though  it  will 
not  be  allowed  on  demurrer.     Marfham  v.  Gibbs,  Ca.  temp.  Hardw.  173.     a  Str.  io2z.  S.  C.J 

If  in  a  quantum  merti'it  for  medicines,  the  defendant  pleads  that  March,  77. 
he  had  paid  the  plaintiff  («)  tot.  ^  tantos  denarioruvi  fummas ^  as  (^  ^"*" 
the  f*id  medicines  were  worth,  without  fhewing  what  fum  in  ^g's'andmo^ 
{h)  certain  he  hath  paid ;  this  is  no  good  plea  *.  rey  laid  out, 

the  plain- 
tiff avers  that  he  had  laid  out  27  i.;  and  the  defendant  pleads  that  he  had  paid  all  fees   and  money 
laid  out,  without  fliewing  what  he  had  paid.     Rob.  Ent.  56.     (i)  Where  the  defendant  may  plead 
generally,  that  the  plaintiff  exonera-vit  eum  of  th«  faid  promife.    Cro.  Car.  383.    2  Roll.  Abr.  408.  pi.  i^ 

*  S^u.  If  on  fpecial  demurrer,  fuch  plea  is  not  bad,  as  amounting  to  the  general  ifTue? 

If  in  an  njffiimpjit  the  plaintiff  declares  that  the  defendant  did  March.ioo,. 

alTume  and  promife  to  pay  to  the  plaintiff  fo  much  money,  and  adjudged, 

alfo  to  carry  away  certain  wood  before  fuch  a  day  ;  the  defendant  ye^jf^t  \^^ 

as  to  the  money  cannot  plead  that  he  paid  it,  and  as  to  the  car-  thepiaimiir 

riage  of  the  wood  non  ajfum^iti   (t)  for  the  promife  being  (J)  en-  "p°°  "'" 

tire  cannot  be  apportioned  f .  xtlviLl  ^ 

was  awarded,  (c)  Brownl.  Ent.  5^,  59.  In  in  ajfurr.^jlt  to  pay  24J.  *«•  hogfhead  for  ale,  &c.  tlie 
plaintiff  fhews,  iicet,  485.  was  due  to  K\m  JeciinJum  ratam  fradiS?\  &c,  and  the  defendant  yw^aii 
241.  de,  &'c.  plends  ncn  a/j'umfjit,  and  as  to  the  refidue  a  tender,  and  thereupon  ifTue  is  joined  5  and 
•vide  Thomp.  Ent.  66.  Rob.  Ent.  40.  (d)  **Thc  defendant  pleads  the  promife  was  conditional, 
and  traverfcs  that  it  was  abfulute,  as  the  plaintiff  had  declared.  Thomp.  Ent.  74.  Rob.  Ent.  97.  J 
•f  ^K.  Therefore,  if  he  fhould  not  have  pleaded  non  afj'umpjlt  to  the  whole?  **  Ncn  ajj'umpjit  to 
part,  and  tender  to  the  refidue,  is  good.  J  ^.  If  fuch  plea  is  good.  If  it  does  not  amount  to  the 
general  ifVue,  and  if  the  general  ifTue  would  not  have  been  t.*;e  proper  plea  ? 

If  the  plaintiff  declares  upon  an  indebitatus  ajfumpftty  and  upon  2  Mod.  43, 

a  quantum  meruit^  and  the  defendant  pleads,  that  after  the  faid  44-   *^- 

feveral  promifes  made,  and  before  the  a£lion  brought,  the  plain-  •i^if^y,*^ 
tirT  and  defendant  came  to  an  account  concerning  divers  fums  of  and  Ingram, 

money,  and  that  the  defendant  was  found  in  arrcar  to  the  plain-  i  Mod. 205. 

tiff  30/. ;  and  thereupon,  in  confideration  that  the  defendant  pro-  Jj  '/.  Rut 

mifed  to  pay  the  faid  30  /.,  the  plaintiff  likewife  promifed  to  releafe  Ncrth.chicf 

and  acquit  the  defendant  of  all  demands  ;  this  is  a  good  plea,  for  J"'^- 1''"^, 

1...1,  ....ucn.  ^      CL  ■  J  ^       '  faid,  that  if 

by  the  account  the  hrft  contract  is  merged,  ^1,^.,^  had 

bi-en  but  one  debt  between  them,  the  entry  into  an  account  for  that  would  not  determine  the  contrail. 
Vide  Ld.  Raym.  680.  [A  (fated  account  is  no  plea  to  a  debt  on  fimple  contrail  ;  for  both  being 
equal,  the  latter  is  not  merged  in  the  former.  Roades  v.  Barnes,  i  Burr.  9.  1  El.  Rep.  65.  But  a 
plea  that  the  defeailant  indorfcd  a  promiffory  note,  of  which  he  was  the  payee,  to  the  plaintiff  "  for  and 
on  account  of  the  debt,"  is  good.     Ke  aril  ike  v.  Morgan,  5  Term  Rep.  513.     So  is  a  pica  that  the 

plaintiff 
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plaintifF  and  defendant  accounted  together  ;  and  that  the  defendant  drew  a  bill  of  exchange  upon  him- 
felf  in  favour  of  the  plaintiff",  for  the  fum  he  was  found  in  arrear,  and  delivered  it  to  the  phinciffi 
Richardfon  v.  Rickman,  B.  R.  M.  i6  G.  3.  cited  in  5  Term  Rep.  5 17. J 

Roll.  Abr.  The  defendant  cannot  plead  that  he  revoked  his  promife  ;  as  if 
R*o*ll  R  '^'  ^^  ^"  execution  at  the  fuit  of  i?.,  and  J.  S.  defires  B.  to  let 
39.  S.  V.  him  go  at  large,  and  that  he  willfatisfy  him  ;  to  which  B.  agrees, 
adjudged.  though  J.  5.,  before  any  thing  is  done  in  purfuance  of  this  pro- 
g°*  ^^'q  mife  and  agreement,  comes  to  B.  and  tells  him,  that  he  revokes 
adjudged,      his  promife,  and  that  he  will  not  ftand  to  it ;  yet  fuch  revocation 

cannot  be  pleaded  in  bar  to  the  action. 
3  Lev.  444.       So  if  in  an  ajfumpjit  the  plaintiff"  declares,  that  in  confideration 
adjudgedbe-  ^^  plaintiff  would  folicit  a  bufinefh  for  the  defendant,  which  he 

tween  How     ,      ,  ^    .  ,      -/    p     ,   .   --  ...  ,        ,  ,  ,.  .      „ 

and  Beech,     -had  With  J.  o.  kS  jinem  adinde  ponerety  the  d  tendant  did  anume, 
upon  a  writ     l^c.  and  that  he  had  folicited  and  employed  much  care  and  pains, 
o  error  in  ^    ^^^  y^^^  before  he  co\A^  finem  inde  ponere^  the  defendant  counter- 
and  the  firft  manded  him,  the  a6lion  lies ;  though  it  was  objected,  that  fuch 
judgment      employment   is   always    countermandable ;    and  if    the   plaintiff" 
cordinelv^*^'  ^^*^  beftowed  pains,  and  in  part  done  the  thing  before  the  coun- 
termand, he  might  have  had  a  quantum  meruit  for  what  he  had 
done,  but  not  an  ajfumpfit  for  the  whole  ;  yet  it  was  refolved  by 
the  court,  that  if  after  part  done  the  defendant  countermands  it, 
the  plaintifF  fhall  have  an  aftion  for  the  whole,  and  upon  the  trial 
the  jury  ought  to  give  as  much  in  damages  as  the  bufinefs  done 
deferves. 
Yelv.  22.  If  -^'i  being  pofTefTed  of  a  horfe,  lends  him  to  B.y  and  B.  af- 

Shelburand  fumcs  and  promifcs  to  re-deliver  the  horfe  to  A.  by  a  day,  before 
judeeX  *  "  ■^^^^ch  day  the  true  owner  of  the  horfe  contra  voluntatem  B. 
2  Roll.  Rep.  (fl)  takes  him  from  B.  \  this  matter,  by  reafon  of  the  precedent 
Like  point  property,  is  quaft  an  evidlion  of  the  horfe  from  the  poirelTion  of 
la)  So  If      ^"i  ^^^  ^"sW  [h)  difcharge  B.  of  his  promife. 

the  horfe  dies.  Jones,  179.  {h)  If  one  alTumes  to  purchafe  lands  at  the  beft  price  he  can,  the  pro- 
mife to  purchafe  is  abfolute  ;  but  the  price  muft  be  as  reafonable  as  he  can.  Lev.  3.  per  Twifden. 
But^fr  Foller,  Ch.  Jult.  he  is  not  bound  to  puichafe  unlefs  the  owner  will  fell. 


:attacl)ment. 


Lamb.Eiren.  M  j^j  attachment  is  a  procefs  that  ifTues  at  the  difcretion  of  <the 
16*.  'r(O^I*f  tx  judges  of  a  court  of  record,  againft  a  perfon  for  fome  con- 
fer a  con-  tempr  (t-^,  for  which  he  is  to  be  committed  ;  and  may  be  awarded 
tempt  m  j^y  them  upon  a  bare  fuggeflion,  or  on  their  own  knowledge,  with- 

thetaceof         •'  ^         1      •     j-o  •     r  •  r        .1.  1    u      .1. 

the  court,  ^^^  ^"7  appeal,  indictment,  or  information ;  tor  though  by  the 
the  commit-  ftatute  of  magna  charta,  none  are  to  be  imprifoned  j^«^  y//^/Vw 
r^^S'^  f  poriumy  vel  per  legem  terr/e^  yet  this  fummary  method  of  proceed- 
courtj'unlefs  in^J  being  abfolutely  necefiary  to  the  furtherance  and  execution  of 

juilicc,; 
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juftice,  feems  to  have  been  long  pra£lifed,  and  is  certainly  now  the  party 
eftablifhed  as  part  of  the  law  of  the  land.  o?cour?bc- 

fore  heisfecured.     Jac.  Law  Dift.  tit.  y^rtdc/'WMf.]     Vide  z'WtR.m.Z.  C.J. 

As  feveral   matters  relating  to  this  Head  fall  more  properly 
under  others,  I  fhall  only  in  this  place  confider, 

(A)  In  what  Cafes  an  Attachment  is  to  be  granted. 

(B)  How  the  Perfon  againft  whom  it  is  granted  is 
to  be  proceeded  againft,  and  how  to  be  dis- 
charged. 


(A)   In  what  Cafes  an  Attachment  is  to  be  granted. 

A  LL  courts  of  record  have  a  difcretionary  power  over  their  own  Dyer,  218. 
-'^   ofllcers,  and  are  to  fee  that  no  abufes  be  committed  by  them,  ^  c\ic. 
wliich  may  bring  difgrace  on  the  courts  themftlves  ;  therefore  if  /^^^  head  of 
a  flierifF,  or  other  officer,  be  guilty  of  a  corrupt  practice  in  not  i>l)eiiff'. 
ferving  a  writ ;  as  if  he  refufe  to  do  it  unlefs  paid  an  unreafonable 
gratuity  from  the  plaintiff,  or  receive  a  bribe  from  the  defendant, 
.or  give  him  notice  to  remove  his  perfon  or  effefts,  in  order  to 
prevent  the  fervice  of  any  writ ;  the  court  which  awarded  it  may 
pur.ilh  fuch  offences,  in  fuch  manner  as  (hall  feem  proper,  by  at- 
tachment. 

13 ut  if  there  be  no  palpable  corruption,  nor  extraordinary  cir-  Hob.  62. 
cumilance    of    wilful   negligence    or    obftinacy,    the   judgment  ^^+- 
whereof  is  to  be  left  to  the  difcretion  of  the  court  ;  it-  feems  not  p  n.  B.3?. 
ufual  to    proceed  in  this  maimer,  but  to  leave  the  party  to  his  Finch,  237. 
ordinary  remedy  again  (I  tlie  flieriff,  either  by  a£lion,  or  by  rules  ^^'^^P-^- 
to  return  the  Vv-rit,  or  by  an  aiiaj  and  pluries,  which  if  he  have  no  tempts  to 
excufc  for  not  executing,  an  attachment  goes  of  courfe.  inferior 

jurifdic- 
tions,  the  court  of  B.  R.,  it  feems,  never  interpofes.     Rex  v.  Burchett,  i  Str.  567.     But  it  will^ 
for  difjbeying  an  ordcj:  of  fsflions,  confirmed  in  B.  R.     Rex  v.  Holland,   Ca.  Tern.  Hardw,  160.] 

Sheriffs  and  other  officers  are  liable  to  an  attachment  for  an  iiH.6.42. 
oppreffive  or  illegal  pra£tice  in  the  execution  of  a  writ ;  as  ufing  ^"^  ^°^* 
iieedlefs  force,  violence,  or  terror,  treating  perfons  under  an  arreft  Moor,  770. 
bafely  and  inhumanly,  extorting  money  from  them,  ^c.  or  mak-  2  Roil- 
ing an   arreft  without  due  authority  \  as,    by   colour  of  a  blank  g^j'.^/j^' 
[n)  warrant,  filled  up  without  the  privity  or  fubfequent  agreement  maybefome 
of  the  flieriff.  %cia!  cir- 

cumftances 
which  may  induce  the  court  to  excufe  it,  as  that  the  praftice  was  fo,,  and  that  it  was  done  to  prevent 
the  party's  having  notice  of  the  arreft.     2  Hawk.   P.O.  215. 

An   attachment   is  grantable   for  a  corrupt  pracllce,    in  not  2  Hawk, 
executing  a  writ  effedtually  •,  as  if  a  fheriff  having  levied  a  debt  ^'^'  ^*S* 
on  an  execution  embezzles  the  money. 

Alfo 
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Hawk.  Alfo  an  attachment  Is  grantable  in  difcretion  for  a  falfc  return 

rf<f^  An  at  ^°  ^  ^vrit,  (^)  but  this  is  not  (l>)  ufually  done  without  fome  vifiblc 
uchment      Corruption,  or  extraordinary  circumllances  of  mahce,  hardfhip, 

■was  granted    ©r  ODprcflion. 
againll  a 

mayor  for  making  a  return  to  a  mattJamtn  in  tlK  name  «f  the  town-clerk  and  burgclTes  without  their 
knowledge  or  confent.  Rex  v.  Hofltins,  Ca.  Tern.  Hardw.  188,  M  coroners  do  not  return  an  at- 
tachment of  contempt  againft  the  Sheriff",  an  attachment  will  be  granted  againft  them  in  the 
firft  inftance  diredled  to  eiifors.  Andrews  v.  Sharp,  7  Bl.  Rep.  911.  The  King  v,  Peckham, 
li.  1218.]  {b)  For  an  aftion  on  the  cafe  lies  againft  the  flieriffj  -vide  i\t\e.  Sheriff.  [For  the  fame 
jeafon  an  attachment  will  not  be  granted  againft  him  for  ncglediing.  to  take  a  leplevin-bond.  The 
King  V.  Lewis,  2  Term  Rep.  617.] 

V-Jc  title  Attornles  are  liable  to  an  attachment,  and  have  been  punifhed 

and°2Hawk  ^"  ^^^^  manner  in  numberlefs  inflances ;  as  for  profecuting  or 
p.  c.  217.  defendmg  a  fuit  without  directions  from  the  party,  for  bafe  and 
(<:)  But  unfair  dealings  towards  their  clients,  in  the  way  of  bufinefs ;  as 
money  o^r"  ^^'^  protracting  fults  by  little  fhifts,  demanding  money  for  bufmefs 
■writings  till  never  done,  [c)  detaining  their  clients'  writings,  or  their  money 
paid  his  juft  recovered  and  received  by  them  ;  for  barely  attempting  to  (d)  forge 
S7!  pi.^.  ^  writ,  or  other  matter  of  record;  for  giving  (^)  directions 
(</)  Cro.  to  a  fheriff  what  perfons  he  fhall  return  on  a  panel  j  or  for  en- 
Car.  74.       deavourinsf  to  impofe  on  the  court. 

pi.  50.  244.  pi.  58.  (<)  Moor,  8S2.  pi.  1237.  [A  notice  of  aftion  given  in  compriance  with  the 
Tequifltion  of  a  penal  ftatute,  i-  not  fuch  a  commer.cement  of  the  fuit,  as  will  fubjeft  a  plaintiff' or  his 
attorney  to  an  attachment  for  mlfbehaviour  before  faing  out  the  writ.  Gordon  v.  Powis,  2  Bl.  Rep. 
7i5i.  per  three  Judges,  dubit.  Blackftone,  J.J 

y;/ff2Hawk.  And  all  other  officers  of  courts  of  record  are  in  like  manner 
And  how'  punifhablc  for  difobeying  the  commands  of  fuch  courts,  or  for 
jurors  are  executing  them  opprefTively,  or  otherwift  mifdemeaning  them- 
puni(habie,    felves  in  their  offices. 

•Vide  head  of 

Juries.     [A  bailiff  refufing  to  make  affidavit  of  fervice  of  procefs  will  be  attached.     Rex  y.  Radge. 

3  Bl.  Rep.  43Z.J 

[(/)  No  at.  Gaolers  arc  punifhable  in  this  fummary  way,  for  grofs  mlfbe- 
againft^a'  haviour  in  their  offices,  {f)  by  the  courts  to  which  they  more  im- 
gaofer  for  a  mediately  belong  ;  alfo  by  difobeying  a  habeas  corpus  ifluing  out  of 
voluntary  ^  court  which  has  authority  to  award  it ;  and  by  the  court  of 
anln^forma-  ^^^"g^  Bencb^  for  ufing  prifoners  barbaroufly  and  inhumanly. 

tion.  The  gaoler  of  Shrewfbury  cafe,  1  Str.  532>]  i  Hawk.  P.  C.  227.  "vide  title  Gaol  ar.d Gaoler'' s 
[A  conftabic  in  any  part  of  England  refufing  to  execute  a  warrant  of  a  judge  of  B.  R.  for  apprehending 
oae  cliaiged  witli  fclofiy,  ispunilhable  by  attachment.  Rex  v.  While  and  others,  Ca.  Tcm.  Hardw.  42.J 

Kcb.  4S4.         The  court  of  King^s  Betichy  as  it  hath  a  fuperintendency  over  all 
aim.  564.    jjifgi-jQf  courts,  mav  jrrant  an  attachment  ajrainft  the  iudges  of 

&  Mod.  00.  '  ^     ^rr  -n  •  ?  o- 

■DTde  ut\t       inch  courts,  tor  oppreliive,  unjult,  or  irregular  practice,  contrary 
Couris,  and    to  the  obvious  rulcs  of  natural  juftice  ;  as  for  denying  a  defendant 
^ftiVn""  '     ^  ^°Py  °^  ^^^^  declaration,  or  going  on  to  trial  without  giving 
fcneral.         him  notice,  or  time  to  make  his  defence,  or  for  compelling  him 
to  give  exorbitant   bail,  or  for  taking  unreafonable  dillrefles,  or 
for  taking  money  for  vicious  pleading  ;  for  proceeding  after  a  pro- 
hibition, ccrticrari,  isfc. 

Attachments  have  been  granted  for   fpeaklng   contemptuous 

words  concerning  the  rules  of  the  court,  and  that  in  the  firft  inr 

1 0  itanccj 
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ftance,  {a)  without  any  rule  made  on  the  party  to  fliew  caufe  why  [  i^)  Tho' 
fuch  attachments  fhould  not  be  granted ;  for  it  would  be  in  vain  o°"""d?* 
to  ferve  him  with  a  fecond  rule,  who  had  defpifed  the  firft.  wercfpokta 

of  i/aA- 
f^gna,  and  the  perfon  fen-ing  it  feverely  beaten;  yet  as  thefe  faQs  were  proved  by  only  one  witne(«, 
tffe  court  of  Chancery  would  not  order  the  party  to  ftand  committed  in  the  firft  inftance,  but  only 
granted  a  rule  upon  him  to  Ihew  caufe  why  he  ihould  not  be  committed.  3  Atk.  219.  Lord  Hard- 
vricke  was  inclined  to  adopt  the  fame  luJe,  and  to  require  two  affidavits  to  ground  an  atcachmeat  ia 
the  firft  inftance  at  law.    North  v.  Wiggins,  2  Str.  io63.] 

An  attachment  is  the  proper  remedy  for  difobedience  of  the  Mod.  21, 

rules  of  court;  as  of  thofe  made  in  eje£lment(^),  arbitrament,  ijfc.  1°  ^'"^^ 

So  where  a  defendant  in  account,  being  adjudged  to  account  before  i^^\  ^gT 

auditors,  refufes  to  do  it,  unlefs  they  will  allow  matter  difallowed  Stra.  695. 

by  the  court  before ;  or  where  one  refufes  to  pay  cofts  taxed  by  5^1^'"^^.^°' 

tlie  mailer,  whofe  taxation  the  law  looks  upon  as  a  taxation  by  pi.  e. 

the  court  (c),  zBurr.izsS. 

.  .  .  f  (>)  ^'- 

tachment  in  the  firft  inftance,  for  non-delivery  of  po.TelTicn  purfuant  to  rule  of  court  in  eje£tment. 
Davies  v.  Doe,  2  Bl.  Rejp.  8gi.  (t)  Attachments  for  non-performaiici;  of  an  award,  or  non-payment  of 
cofts,  are  not  granted  now  as  for  contempts,  but  arc  in  the  nature  of  a  civil  execution.  Rex  r. 
Stokes,  Cowp.  136.     Rex  v.  Myers,  i  Term  Rep.  265.     i  Bl.  Rep.  63S.  S.  P.] 

But  an  attachment  is  not  ufually  granted  for  difobedience  of  a  Saik.  84, 
rule  of  ni/i priuSy  unlefs  it  be  firll  made  a  rule  of  court;  nor  for  r'/J'^L 
difobedience  of  a  rule  made  by  a  judge  at  his  chambers,  unlefs  fore  it  hatii 
it  be  entered ;  nor  for  difobedience  of  any  rule  without  perfonal  been  ad- 
'■'"ice  (i).  ifS  *« 

to  fupport  a  rule  for  an  attachment  for  contempt,  muft  fliew  that  the  defendant  was  ferved  per- 
fonally  with  u  copy  of  thie  rule,  and  that  the  original  ruie  was  fliewn  to  him  at  the  fame  time.  The 
King  V.  Smithies,  3  Term  Rep.  351.  But  where  a  mandamus  was  granted  for  the  eledlion  of  a 
mayor,  under  11  G.  i.  c.  4.  f.  z.,  and  a  rule  made  that  publick  notice  ihould  be  af^xcd  in  the  maiket- 
place,  which  was  done  accordingly,  an  attachment  was  granted  for  difobedience  of  the  mar.damui  aga'nft 
a  member  of  the  corporation  who  was  ferved  with  a  copy  of  the  rule,  notwithftanding  neither  the  original 
rr.andamvt,  nor  rule  was  fliewn  him  at  the  time;  for  the  publick  notice  by  the  aft  is  prima  facie  fufficient. 
But  the  applic;ition  for  an  attachment  might  be  well  anfwertd,  if  the  jarty  coulJ  ihe.v  that  he  had  no 
notice  of  the  mar.damus.  The  King  v.  Edyvean,  3  Term  Rep.  352.  Motions  lor  attachments  in 
civil  fuits  are  proceedings  on  the  civil  fiJe  of  the  court  of  K.  B.  till  the  attachments  iiTae,  and  therefore 
the  affidavits  on  which  they  are  grounded  are  to  be  entitled  with  the  names  of  the  parties;  but  when 
the  attachments  iffue,  the  king  is  to  be  named  as  profccutor,  for  the  proceeaicga  aic  then  on  the  crowo 
Slit.     3  Term  Rep.  253.     Wood  v.  Webb.] 

An  attachment  is  proper  for  abufes  of  the  procefs  of  the  2  Hawk, 
court ;  as  for  fuing  out  execution  where  there  is  no  judgment ;  p*  ^ /^i* 
bringing  an  appeal  for  the  death  of  one  known  to  be  alive  ;  mak-  [Granted 
ing  ufe  of  a  procefs  of  a  fuperior  court,  as  a  ftale  to  bring  a  de-  againft  the 
fendant  within  the  jurif^diiSlion  of  an  inferior  one,  and  then  drop-  P'*""'.'^ "» 
pmg  It}  ulmg  fucn  procefs  m  a  vexatious,  oppreflive,  or  unjult  and  his  at, 
manner,  without  colour  of  ferving  any  other  end  by  it.  tomey,  for 

entering  up 
judgment  on  a  b^nd  and  warrant  of  attorney  executed  whiLI  the  defendant  was  under  arreft,  and 
without  calling  in  his  attorney.  Woodin  v.  Coliedge,  Ca.  Tern.  Hardwicke,  177.  The  inftituling  a 
fuit,  though  there  be  a  real  demand,  either  for  the  purpofe  of  injuring  a  third  perfon,  or  of  gettin!/  the 
opinion  of  the  court,  ii  a  contempt  punifliable  by  attachment.  Coxe  v.  Phillips,  Ca.  Tem.  Hardiv. 
237.  Da  Cofta  V.  Jones,  Cowp.  729.  Holkins  v.  Lord  Berkley,  4  Term  Rep.  4cz.  So  is  putting 
Jn  bail  by  feigcid  names,  no  fuch  perfjns  being  in  exiftence.  Str.  3S4.  Or  oirignlng  for  error  the 
d-'ath  of  the  plain :iff  in  ejeilment.  Moore  v.  Goodright,  2  Str.  899.  Or  arreiting  a  phintift' whilft 
attending  arbitrator:;  under  a  rule  of  court  in  order  to  injure  his  caufe.  Rex  v.  Hall,  2  Bl.  Rep.  1 1 10. 
Or  the  mere  ferving  of  procefs  on  a  party  attending  his  caufe  in  a  court  of  juiVicc.  Cole  v..  Hawkins, 
S  Str.  10^4.     AiiJr.  275.  S.  C    Or  bringing  a  writ  of  error,  afcer  having  obtained  an  Injunction  on 

t;»e 


286  Httactm^nt* 

the  terms  of  giving  a  rcleafe  of  error:.  3  Atk.  297.  Where  the  court  will  pun't/h  for  contempts  irf 
the  challenging  of  juries,  fee  1  Str.  59-?.  a  Lord  Raym.  1364..  8  Mod.  245.  2  Str.  sooi.  An 
attachment  was  granted  againft  a  perfoii  for  threatening  the  life  of  a  profccutor,  who  had  indifted  another 
for  perjury,  in  an  affidavit  on  which  an  information  had  i.'l'ued  againft  him.  Rex  v.  Carroll,  i  WiW. 
75.— -It  is  a  high  contempt  of  a  court  puni(hable  by  attachment,  either  to  fcandalize  the  court  itfeif, 
or  to  abufe  parties  who  arc  concerned  in  caufes  in  it,  or  to  publifh  any  thing  in  order  to  prejudice 
maokind  againft  parties  before  the  caul'e  is  heard.     2  Atk.  4O9.     2  Vez.  520.J 

King  V.  [If  a  defendant  in  a  penal  a6tIon  obtain  a  riile  to  (lay  pro'ceed- 

Ckfton,        Ings,  on  paying  a  fum  agreed  upon  between  him  and  the  plaintiff. 
Rep.  257,     the  court  will  grant  an  attachment  againft  him,  if  he  refufe  to 
pay  fuch  fum.] 

(B)  How  the  Perfon  againft  whom  an  Attachment 
is  granted  is  to  be  proceeded  againft,  and  how 
difcharged. 

»Hawk.  ATTACHMENTS  are  ufually  granted  on  a  rule  to  fiieW 
P.  C.  141.  •^*-  caufe,  unlefs  the  offence  complained  of  be  of  a  flagrant  na- 
pj  '  ■*•  ture,  and  pofitively  fworn  to  ;  in  wliich  laft  cafe  the  party  is  or- 
ajones,i78.  dered  to  attend,  which  he  muft  do  in  perfon  ;  as  muft  every  one 
[The court  againft  whom  an  attachment  is  granted;  and  if  the  party  at- 
eran"7n'at-  lending  the  court  upon  fuch  a  rule  to  anfwer  it,  or  appearing 
tachment  upon  an  attachment,  be  apparently  guilty,  the  Court  in  dif- 
fer one  cretion,  on  confideration  of  the  nature  of  the  crime,  and  other 
fuit  of  ano-  circumftanccs,  will  either  commit  him  immediately,  in  order  to 
ther,  where  anfwer  interrogatories  to  be  exhibited  againft  him  («),  concern- 
the  affida-  jj^g  {|^g  contempt  complained  of,  or  will  fuffer  him  to  enter  into 
which  it  is  ^  recognizance  to  anfwer  fuch  interrogatories ;  which  if  they  be 
moved  for  not  exhibited  within  four  days,  the  party  may  move  to  have 
w^^^vT  the  recognizance  difcharged;  otherwife  he  muft  anfwer  them, 
orofecutor's  though  exhibited  after  the  four  clays ;  but  in  all  cafes,  if  he 
agent!..  Rex  fully  anfwer  them,  he  ftiall  be  difcharged  as  to  the  attachment, 
*t'^"r^'  and  the  profccutor  ftiall  be  left  to  proceed  againft  him  for  the 
^3.  '  '  perjury  (^),  if  he  thinks  fit ;  but  if  he  deny  part  of  the  contempts 
(a)  But  he  only,  and  confefs  other  part,  he  ftiall  not  be  difcharged  as  to 
*^""°d'co!r-^  thofe  denied,  but  the  truth  of  them  flrall  be  examined,  and  fuch 
fefsthecon-  punlftiment  inflicted,  as  from  the  whole  fliall  appear  reafonablej 
tempt  till  and  if  his  anfwer  be  evafive  as  to  any  material  part,  he  ftiall  be 
after  t  e  in-  p^jj^j{}^e(j  j^^  jj^g  fame  manner  as  If  he  had  confefled  it. 

terrogatories   r 

are  filed,  unlefs  in  the  cafe  of  a  refcue,  or  a  contempt  in  the  face  of  the  court  Rex  v.  Edwards, 
4  Butr.  2105.  i  Bl.  Rep.  637.  S.  C.  Rex  v.  Elkins,  i  Bl.  Rep.  640.  In  the  cafe  of  a  refcue,  how» 
ever,  it  has  been  fince  a.^judged,  that  he  muft  anfwer  interrogatories,  if  the  prolecutor  in/ift  upon  it, 
R.  V.  Jane  Horfley,  5  Icrm  Rep.  362.  In  the  King's  Bench  the  interrogatories  muft  befignej  by  counfej. 
Jtfg.  gen-  Mich.  1793,  5  Term  Rep.  4.74.,  and  are  referred  to  the  Mafter  of  the  Crown-office  to 
examine  the  parly  upon  them  ;  and  he  is  to  report  to  tlic  court  whether  in  contempt  or  not.  Ca. 
Temp.  Hardw.  259.  But  the  party  may  demur  to  improper  interrogatories,  fuch  as  may  tend  to  convidl 
him  of  any  other  offi:nce,  R.  v.  Barber,  i  Str.  444..,  or  lubjeft  him  to  a  penalty.  Ca.  Temp.  Hardw. 
139,  If  reported  in  contempt,  he  immediately  receives  fcntence,  unlefs  the  court,  by  confent,  wave 
giving  judgment,  and  order  the  recognizance  to  be  difcharged,  Rex  v.  James  Wheeler.  3  Burr.  1256. ; 
or  the  attorney- general  confent  that  he  may  be  continued  on  his  recognizance.  R.  v.  Beardmore, 
a  Burr.  797.-11  is  not  ufual  to  allow  cofts  to  a  party  who  purges  himfclf  of  a  contempt  which  he  is 
ch.irged  with  :  but  where  the  charge  has  appeared  quite  groundlcfs  and  vexatious,  the  court  has  given 
them.  R.  V.  Plunket,  3  Burr.  13^9.  {l>)  R.  v.  Vaughan,  Dougl.  516.  it  is  a  rule  of  the  court  of 
K,  B.  that  the  ma-fler's  report  cannot  be  moved  for  on  the  laft  day  of  term,  without  previous  leave  of 

the 


attorncLn  2S7 

the  court,  except  in  extraordinary  cafes ;  and  there  muft  be  always  a  perfonal  fcrvice  of  notice.  R.  v. 
Wheeler,  i  Bl,  Rep.  311.  But  attachments  for  non-payment  of  cofts,  and  not  returning  the  writ, 
aie  exprefily  excepted  out  of  this  ru  e.     i  Burr.  651.  J 

[By  a  rule  of  the  Court  of  K.  B.,  Eajler  34  G.  3.,  it  is  ordered, 
*<  That  in  future,  whenever  any  writ  of  attachment  Ihall  iflue 
**  in  order  to  compel  any  perfon  to  anfwer  upon  interrogatories, 
«*  and  on  which  judgment  lliall  not  be  given  in  the  courfe  of  the 
•*  term,  the  name  of  the  caufe  fliall  be  inferted  in  the  lift  of  mo- 
**  tions  appointed  to  come  on  peremptorily  in  the  enfuing  term, 
"  in  order  that  the  Court  may  be  informed  what  fliall  have  been 
**  done  in  profecution  of  fuch  v/rit." 

In  Chancery,  if  a  corporation  is  in  contempt,  there  is  no  re-  Re*  v.  Dt". 
medy  by  way  of  proceeding  for  a  contempt  perfonally,  againft  ^'^'^^'^'"' 
the  real  parties  who  offend  ;  but  the  mode  of  compulfion  is  by  London 
fequeftration.     At  law  a  corporation  cannot  be  attached  for  con-   v.  Lynn, 
tempt  in  their  corporate  chara£ler  for  not  returning  a  writ  di-  J^^  *     \ 
re£led  to  them,  but  an  attachment  in  the  nature  of  a  pone  is  the  Birhop 
proper  way  to  compel  an  appearance.     But  where  a  mandamus  of  Chichef- 
gocs  to  a  corporate  body  to  compel  an  ele£lion,    the  Court  of  ^"^^'    ^^^ 
B.  R.  it  feems  will  attach  the  individuals  who  refufe  co  proceed  Rep.' 652. 
to  it.] 


:attornej>. 


AN  attorney  is  one  fet  in  the  place  of  another,  and  is  either  Co.  Lit.  52. 
publick,  as  an  attorney  at  law,  whofe  warrant  is  talis  ponit  ^,^°-  S^- 
//•/  -11  !••  Hob.  o. 

loco  Juo  talem  attornatum ;  or  private,  who  has  authority  given  Roii.Rep.  3. 
him  to  adl  in  the  place  and  ftead  of  him  by  whom  he  is  dele-  Of  a  r^«- 
gatcd,    in  private   contrad:s   and  agreements;    which  authority  •/'''"^"'* '"* 
muft  be  by  deed,  that  it  may  appear  that  the  attorney  has  pur-  howdifufed 
fued  his  commiflion.     Of  this  all  perfons  are  capable,  and  there-  fince  the  fe- 
fore  may  be  executed  by  monks,  infants,  feme  coverts,  perfons  T"^*'  ^l' 
attainted,  outlawed,  excommunicated,  villains,  aliens,  cff. ;  tor  have  given 
this  being  only  a  naked  authority,   the  execution  of  it  can  be  po""  to 
attended  with  no  manner  of  prejudice  to  the  perfons  under  fuch  ^^^^^ ^yj' 
incapacities  or  difabilities,  or  to  any  other  peribn,  who  by  law  Co  Lit. 
may  claim  any  intereft  of  fuch  difabled  perfons  after  their  death.   '^S.  a. 

But  the  perfon  [n)  here  treated  of  is  an  attorney  at  law,  who  (")  Forptl- 
is  appointed  to  profecute  and  defend  for  his  client,  and  is  confi-  ^^^^  ^^2' 
dered  as  an  officer  belonging  to  the  courts  of  juftice  ;  concern-  tit.  ^«ri6a- 
ing  whom  there  arc  feveral  ftatutes  and  relblutions.  '^y  ""'' 

(A)  Of 


flSS  attorney?. 

(A)  Of  admitting  Perfons  to  ad  as  Attornies,  and 
the  Qualifications  neceflary  for  fuch  Perfons. 

(B)  Who  may  appear  by  Attorney,  and  in  what 
Cafes. 

(C)  Of  retaining  an  Attorney,  what  fhall  be  an 
Appearance ;  and  therein  of  the  Warrant  of 
Attorney. 

(D)  Of  the  Power  of  an  Attorney,  when  ap- 
pointed ;  and  the  Regularity  of  his  Proceedings. 

(E)  Of  the  Determination  of  his  Power ;  and  here- 
in of  difmifling  or  changing  him. 

(F)  Of  his  Fees  and  Difburfements,  and  the  Remedy 
for  the  Recovery  of  them. 

(G)  Of  the  Privileges  which  an  Attorney  has. 

(H)  Of  Offences  and  Mifbehaviours  for  which  he 
is  punifhable  ;  and  herein  of  the  Form  of  the 
Proceedings  againft  him. 


(A)  Of  admitting  Perfons  to  a6t  as  Attornies,  and 
the  Qualifications  necefTary  for  fuch  Perfons. 

Viaei  Inft.  T>EFORE  the  flatute  Wejlm.  2.  cap.  10.  all  attornies  were  made 
i^^'uz"^'  ^y  ^^^t^'^s  patent  under  the  great  feal,  commandmg  the  juf- 

X28.  tices  to  admit  the  perfon  to  be  attorney  to  fuch  an  one  ;  fmce 

sco.  53.  which  there  have  been  feveral  (^)  ftatutes  and  rules  made  for 

\Vhen*fir(i  ^^^  better  regulation  of  attornies. 

of  record,  -vide  ftatute  4  H.  4.  c.  18.  and  Roll.  Rep.  3.  (i)  3  E.  I.  e.  42.  which  fee  explained 
a  Inft.  249.  6  Ed.  i.  c.  8.  explained  2  Inft.  311.  13  Ed.  i.  c.  10.  explained  2  Inft.  377. 
27  Ed.  I.  7  R.  2.  14.  3  H.  7.  I,  23  H.  8.  c.  3.  29  El.  c.  5.  31  El.  c.  10.  relating  to  cafes 
in  which  perfons  may  profecute  or  defend  by  attorney;  by  the  4  H.  4.  c.  18,  are  to  be  inroUed,  and 
fworn  to  execute  their  office  truly.  By  the  i  H.  5.  c.  4.  no  under-lheriff  to  pra(flife  as  an  attorney. 
33  H.  6.  c.  7.  For  reftraining  the  number  of  attornies  in  Norfclk,  Suffolk,  and  Norwich,  vide 
2  Inft.  250.  32  H.  8.  c.  30.  i8  Ei.  c.  14,  4  An.  c,  16.  relating  to  the  filing  of  warrants  of 
attorney.  By  the  3  Jac.  1.  c.  7.  are  to  fign  bills  of  fees,  and  produce  tickets  of  money  given  ta 
counfel;  wide pofiea  letter  (F.  190.)  By  die  ij  W.  3.  c.  6.  muft  take  the  oaths.  By  the  12  G.  1. 
c.  29.  made  perpetual  by  21  G.  2.  c.  3.  acting  as  an  attorney  after  a  conviction  for  forgery  or  perjury, 
to  be  tranfported. 

yiJethefta-  By  the  2  Geo,  2.  cap.  23.,  made  perpetual  by  30  Geo.  2.  cap.  19. 
famedatf«  •/''^-  7^''  ^^  ^^  enaded,  "  That  no  perfon  from  and  after  the 
withrefped  "  firft  day  of  December  1 730,  who  was  not  duly  admitted  as  an 
tofoiicitors  «  attorney,  purfuant  to  the  direi^ions  of  the  ftatute,  fliall  be 
praaifingm  u  permitted 


"  permitted  to  a£t  as  an  attorney,  or  to  fue  out  any  ^vr!t  or  courts  of 
**  procefs,  or  to  commence,  carry  on,  or  defend  any  action  or  '^'i'^'^Vi  ^""^ 
**  adliohs,  or  any  proceedings,  either  before  or  after  judgment  0.26*.  f'15. 
•*  obtained,  in  the  name  or  names  of  any  other  perfon  or  perfons,  whereby  fj- 
"  in  any  of  his  maiefty's  courts  of  record,  unlefs  fuch  perfon  '''^'^^".'"ay 

r,    n     11  1  1  111  fv    •  •  •  r  boa^imitted 

"  ihall  have  been  bound,  by  contract  m  wntmg,  to  lerve  as  a  atrorrics 
"  clerk,  for   and   during  the  fpace  of  five  years,  to  an  attor-  without 
**  ney  duly  and  legally  fworn  and  admitted  ;   and  unlefs  fuch  fee'"? gut 
'*  perfon  fliall  have  continued  in  fuch  fervice  during  the  faid  attorney  cf 
**  term  of  five  years ;  and  unlefs  fuch  perfon  fliall  be  allowed  of,  ^'  ^-  <:af>- 
**  admitted,  and  enrolled  by  a  judge  of  the  faid  courts,  and  fliall  J^°ittedof" 
"  have  taken  the  follovi'ing  oath:  /A.  B.  do /-weary  that  I  ivill  C.E.  with* 
**  truly  and  honejlly  demean  msfelf  in  the  praSllce  of  an  attorney^  ac-  ^'"^  ^  "^w 
**  vordhg  to  the  beji  of  my  hnoivlcdge  and  ability.     And  in  cafe  any  Barnes  -"8  1 
*^  perfon  fliall  in  his  own  name,  or  in  the  name  of  any  other  Taking  a 
"  perfon,  fue  out  any  writ  or  procefs,  or  commence,  profecute,  '"'"^^ey  for 
**  or  defend  any  a6tion  or  fiiit,  or  any  proceedings  in  any  of  the  derk  difai- 
**  courts  of  lav/  or  equity,  as  an  attorney  or  folicitor,  for  or  in  lowed,  and 
**  expe6lation  of  any  gain,  fee,  or  reward,  without  being  admit-  ^\~  ^n' j'*' 
**  ted  and  enrolled  [a) ;  every  fuch  perfon  for  every  fuch  oiFence  Uurr.  Rep, 
**  (hall  forfeit  and  pay  50/.  to  the  ufe  of  fuch  perfon  as   fhall  29'- 
**  profecute  him  for  the  faid  offence,  and  is  hereby  incapable  to  ^"'-f'^ 
♦*  mamtam  any  action  or  luit  m  any  court  m  law  or  equity,  tor  folicitor  in 
•*  any  fee,  reward,  or  dilburfements,  on  account  of  profecuting,  Chancery 
*'  carrying  on,  or  defending  any  fuch  action,  fuit,  or  proceeding -,  ^^^^-^'l^l 
**  and  that  no  attorney  or  folicitor  fliall  have  more  than   two  equity  fide 
**  clerks  at  a  time,  except  the  prothonotaries  and  fecondary  of  the  of  the  Ex- 
<*  King's  Bench,  who  may  have  three  clerks.     Alfo  a  fworn  at-  ^Jjcho^tbe, 
«*  torney,  fuffering  any  to  act  in  his  name,  fliall  himfelf  be  dif-  ingadmit- 
**  abled  to  act  in  any  court,    and  his  admittance  in  any  court  '^d  a  foil- 
**  fliall  from  thenceforth  ceafe  and  be  void  :  Provided,  (b)  That  com!  Med- 
'*  an  attorney  or  folicitor  fworn  in  any  one  court  may,  by  the  dowcroft  v. 
*f  confent  of  an  attorney  or  folicitor  fworn  in  any  other  court,  Holbrooke, 
**  which  confent  mull  appear  in  writing,  figned  by  the  attorney  j^    [     '■> 
**  or  folicitor,  in  the  name  of  fuch  attorney  fue  any  writ,  pro-  {i)  Attor- 
*^  cefs,  or  commence,  carrv  on,  profecute,  or  defend  anv  action  ney^ho 
"  or  actions,  or  any  other  proceedings  in  fuch  court,  notwith-  j^..  \^^^^  (^ 
**  fl:anding  fuch  perfon  is  not  fworn  or  admitted  to  be  an  attor-  pradife  in 

<<    npv  nf  riir)->   r'niirf  "  ^'^  name,  is 

ncy  01  lUCn  court.  anfwerable  for  what  he  does  in  his  name,     12  Mod.  666. 

[By  12  Geo.  2.  r.  13.  §  7.  None  but  regular  attornies  fliall  a6l  in 
the  county  courts,  under  a  penalty  of  20/. 

By  the  fame,  §  8.  Quakers  may  be  admitted  upon  their  af- 
firmation. 

By  22G.  2.  r.  46.  534.  An  affidavit  of  the  aclual  execution 
of  the  aiticles  of  clerkftiip  fliall  be  made  and  filed  within  three 
months  by  the  mafter  and  clerk,  and  none  fliall  be  admitted 
before  fuch  affidavit  fliall  be  produced  and  read  in  open  court. 
§  10.  Affidavit  fliall  be  made  by  the  clevk  or  mailer,  of  aiSlual 
fervice  to  fuch  mafter  or  his  aoent  for  the  term  of  five  years. 

Vol.  I,  U         .  §  7-  ^'^^^ 


§  7.    None  fhall  take  or..retain  any  clerk  after  difcontlnuing 
bufinefs. 

§  10.  A  clerk,  in  cafe  of  his  mafter  dying,  or  difcontinuing 
bufinefs,  or  of  his  being  difcharged,  if  he  ferves  the  refidue  of  his 
time  in  the  manner  prefcribed  by  the  a£l  to  another,  and  makes 
the  proper  affidavits,  may  be  admitted. 

§  16,  17.  Sworn  clerks  in  Chancery,  or  their  clerks  bound  and 

aflually  ferving  for  five  years,  or  being  admitted  and  ferving  as 

'     a  vv^aiting  clerk  tlie  two  lafl  years,  may  be  admitted  folicitors ; 

and  fo  if  their  mailers  die,  and  they  ferve  under  articles  with 

others. 

§  18.  No  fworn  clerk  to  have  more  than  two  clerks. 
§  19.   This  aft  not  to  extend   to  the  officers  in  the  king's 
remembrancer's,  treafurer's  remembrancer's,  pipe  office,  or  office 
of  pleas  in  the  Exchequer. 

§11.  Attornies  adling  as  agents  for  unqualified  perfons,  or 
permitting  them-  to  ufe  their  names,  to  be  ftruck  off  the  roll, 
and  committed  to  prifon  for  any  time  not  exceeding  one  year. 

§  12.  None  fhall  a6l  as  attornies  at  the  feffions  who  have  not 
been  admitted  according  to  2  Geo.  2.  c.  23.,  under  a  penalty 
of  50/.,  with  treble  cofts  ;  and  attornies  fuifering  fach  perfons  to 
pra£life  in  their  names  ffiall  incur  the  like  penalty. 

§  13.  The  attornies  of  the  duchy  court  of  Lancajler^  or  of  the 
great  feffions  in  WaleSy  or  of  the  counties  palatine  of  Chejler^ 
Lattcajler,  and  Durham^  afting  within  their  refpeftive  jurifdic- 
tions,  are  exempted. 

§  14.  No  clerk  of  the  peace  or  his  deputy,  or  under-fherifF  or 
his  deputy,  ffiall  a£t  as  attornies  at  the  feffions  for  the  county, 
i5'c>.  where  they  ffiall  execute  fuch  offices,  under  the  like  penalty 
of  50/. 

By  25  Geo.  3.  c.  80.  it  is  enafted,  "  That  every  folicltor,  attor- 
<'  ney,  notary,  proftor,  agent,  or  procurator  admitted,  enrolled, 
**  or  regiflered  in  any  of  his  majefty's  courts  at  Weflminjler,  or  in 
*'  any  ecclefiaflical  court,  or  in  any  of  the  courts  of  admiralty, 
*'  or  cinque  ports,  or  in  any  of  his  majelly's  courts  in  Scotland^ 
•'  the  great  feffions  in  Walesy  or  in  any  courts  in  the  counties 
«  palatine,  or  in  any  other  court  in  Great  Britairiy  holding  pleas 
«*  where  the  debt  or  damage  fliall  amount  to  forty  ffiillings  or 
*'  more,  fliall,  previous  to  his  commencing  any  fult  or  profecution, 
♦'  take  out  annually  a  certificate  of  fuch  his  admiffion,  enrolment, 
<*  or  regiiler  :  That  for  and  upon  every  fuch  certificate  fo  taken 
*'  out  by  any  folicitor,  ^c.  who  ffiall  refide  in  any  of  the  inns  of 
*'  court,  or  in  the  cities  of  Lcndon  or  Wejlminjlery  the  borough  of 
*'  SouthnunrL,  the  pariffi  of  Saint  Pancras,  and  Saitit  Mary-U- 
**  Bone^  or  within  the  bills  of  mortality,  or  within  the  city 
*^  of  Edltibui'ghy  there  ffiall  be  charged  a  flamp-duty  of  five 
"  pounds  :  That  for  and  upon  every  fuch  certificate  fo  taken  out 
"  by  any  folicitor,  Is'c.  who  ffiall  refide  in  any  other  part  of 
<f  Great  Britabj^  there  fliall  be  charged  a  flamp-duty  of  three 
«'  pounds."  And  by  §  6.  "  Any  folicitor,  iffc.  refiding  forty  days  or 
»«  more  in  any  one  year  within  the  limits  of  the  higher  duties,  ffiall 

it  be 


*<  be  liable  to  the  payment  of  thofe  duties,  notwithftanding  he 
*«  may  at  other  times,  in  fuch  year,  refide  elfewhere  without 
*'  thofe  limits." 

In  order  to  obtain  fuch  certificate,  §  3.  directs.  That  every  adling 
folicitor,  i^c.  fhall  annually  deliver  into  fome  one  of  the  courts  in 
which  he  fhall  have  been  admitted,  fvvorn,  enrolled,  or  regif- 
tered,  a  paper  or  note  in  his  proper  hand-writing,  containing  his 
name  and  ufual  place  of  refidence,  and  marked  and  (lamped  with 
the  proper  mark  or  ftamp  of  the  duty  by  this  a£l:  impofed  upon 
certificates,  according  to  the  place  of  his  refidence,  and  thereupon 
every  fuch  folicitor,  ^c.  ftiall  be  entitled  to  have  a  certificate  (if 
the  fame  fliall  be  required)  in  manner  next  hereafter  mentioned. 

§  4,  and  5.  The  officers  appointed  to  enrol  attornies  by 
2  G.  2.  f.  23.  $  t8.  fhall,  upon  payment  of  the  fee  of  one  fliil- 
ling,  enter,  in  alphabetical  order,  the  name  and  place  of  refidence 
of  ev?ry  fuch  attorney  and  folicitor,  enrolled  an  attorney  or  fo- 
licitor in  the  faid  courts  refpe£lively,  (who  fliall  have  delivered  in 
fuch  paper  or  note  in  writing  duly  ftamped,  and  required  a  cer- 
tificate of  his  enrolment  as  aforefaid,)  in  rolls  or  books  to  be 
provided  and  kept  for  that  purpofe  in  the  feveral  offices  in  the  a6t 
meniioned  ;  and  (hall,  at  the  time  of  making  fuch  entry,  fubfcribe 
to  every  fuch  paper  or  note  in  writing  fo  delivered  in,  a  certificate 
figned  by  every  fuch  officer,  according  to  the  form  of  the  fchedule 
annexed  to  the  acl ;  to  all  which  rolls  or  books  all  perfons  may, 
at  reafonable  times,  have  accefs  without  fee  or  reward  :  certificates 
Ihall  then  be  illued  to  the  perfons  requiring  the  fame,  which  fhall 
bear  date  the  day  on  which  they  are  ifiued,  and  ffiall  continue  in 
force  for  one  year,  and  be  renewed  every  year  at  lead:  ten  days 
before  the  expiration  of  the  year  for  which  they  were  granted. 

By  §  7.  Every  perfon  adding  in  his  own  name,  or  in  that  of 
another,  without  u  certificate,  or  giving  in  a  falfe  place  of  refi- 
dence, with  intent  to  evade  the  payment  of  the  higher  duties, 
fliall  forfeit  fifty  pounds,  and  is  made  incapable  of  maintaining 
any  adlion  for  the  recovery  of  any  fee,  reward,  or  difburfement, 
on  account  of  profecuting,  carrying  on,  or  defending  any  fuit  or 
proceeding  in  which  he  hath  fo  acted.  But  by  §  8.  Perfons  who 
have  taken  out  certificates  may  a6l  for  others  who  have  alfo  taken 
them  out.  And  by  §  9.  Any  perfon  who  hath  duly  obtained  a 
certificate  in  one  court,  may  a^  in  any  other  court  in  which  he 
is  fworn>  without  taking  out  a  certificate  in  that  court. 

By  §  10.  It  is  required,  that  none  of  thofe  perfons  who  are  ex- 
prefsly  excepted  out  of  the  act  of  2  6'.  2.  c.  23.,  by  the  26th,  27th, 
«nd  28th  fe£tions  of  that  a6t,  touching  their  admiliion  and  enrol- 
ment, (hall  z£t  as  attorney  or  folicitor,  unlefs  they  ffiall  for  the 
purpofes  of  this  adt  caufe  their  name  to  be  enrolled,  and  take 
out  a  certificate  in  like  manner  as  required  of  fworn  attornies  and 
folicitors.  And  §  11.  extends  this  requlfition  to  all  officers  and 
clerks  of  any  of  the  courts  excepted  in  (hit.  2  G.  2.  But  §  12. 
exempts  from  the  payment  of  this  duty  all  clerks  in  court  who 
are  charged  with  the  land-tax  in  rcfpect  of  their  olfices,  whilit 
they  a^  merely  officially. 

U  z  By 


^92  3ttotncg, 

This  rule  By  a  Tulc  of  thc  court  of  King^s  Bench f  Tr.  31  G.  3.   (in  aid 

has  been  ^^^  furtherance  of  the  dlfpofitious  of  the  legiflature  maiufefled  in 

.j"bVth'r*  the  above  a£ls,)  It  is  ordered,  "  That,  from  and  after  the  laft  day  of- 

court  of  "  Alichaelmas  term  then  next  enfuing,  no  attorney,  who  fliall  be 

^\^'    .  "  retained  or  employed  as  a  writer  or  clerk  by  any  other  attorney, 

ih-ad  of  fix-  "  fliall,  during  the  time  of  fuch  employ,  take  or  have  any  clerk  un- 

ing  up  his  «<  Jer  articles  -,  and  that  no  fervice  to  any  fuch  attorney  under  articles 

name  and  ,,  during  the  time  that  fuch  attorney  fliall  be  fo  employed  by  any 

abode  in  the  "  Other  attorney  (hall  be  deemed  good  fervice.  And  it  is  further  or- 

judges'  i(  dered,  That,  from  and  after  the  fame  ^afl:  day  oi  A'lichaelmas  term, 

■^'^v^rd^'ed  "  "°  perfon  who  (hall  enter  into  articles  with  an  attorney  or  attor- 

byafubfe-  "  nics  fhall  be  at  liberty  to  ferve  the  agent  or  agents  of  fuch  attor- 

quent  rule,  <{  ^gy  or  attomies,  under  fuch  articles,  for  a  longer  time  than  one 

ThatVe^ftiaii  **  Y^^'^  ^^  ^^^^  clerkfhip,  and  that  any  fuch  fervice  to  an  agent  or 

enter,  or  "  agents  beyond  that  time  fhall  not  b?  deemed  good  fervice.    And 

caufe  to  be  u  ^o  the  intent  that  better  information  may  be  obtained,  touching 

book^o  be  ^  "  the  fitncfs  and  qualifications  of  perfons  applying  to  be  admitted 

keptforthat  "  attornies,  it  is  further  ordered,  That,  from  and  after  the  fame, 

putpofe  at  II  ^^.^  e^rery  perfon  who  fnall  apply  for  admifTion  as  an  attorney  in 

judge's  "  t^^^t  court,  and  who  fliall  not  have  been  admitted  an  attorney  or 

chambers  «'  folicitor  of  any  other  court,  fliall,  for  the  fpace  of  one  full  term, 

of  that  «  previous  to  the  term  in  which  fuch  perfon  fliall  apply  to  be  ad- 

name'and  "  mitted,  caufc  his  name  and  place  of  abode,  and  alfo  the  name  or 

place  of  "  names  and  place  or  places  of  abode  of  the  attorney  or  attornies  to 

"ifo'^lhe"'^ '  "  whom  he  fliall  have  been  articled,  written  in  legible  characters, 

name  and  "  to  be  afiixcd  on  the  outfide  of  the  court  of  Kings  Bench^  in  fuch 

pbce  of  c(  place  as  publick  notices  are  ufually  affixed,  and  alfo  in  fomc 

attome*f  or*^  "  confpicuous  placc  in  the  chambers  \a)  of  each  of  the  judges  of 

attornies  to  "  that  court,  and  in  the  Kings  Bench  oiBce ;  and  that  no  perfon 

whom  he  n  ^yijo  fliall  not  have  regularly  complied  with  this  order  (hall  in 

been  ar-^  *'  future  be  admitted  an  attorney  of  that  court." 

tided  ;   and  that  no  perfon  who  ihall  not  have  complied  with  this  rule  (hall  in  future  be  admitted  an 

KtOTnejr. 

Asa  further  means  of  reducing  the  number  of  this  body  of 
men,  by  fl;at.  34  G.  3.  c.  14.  thc  legiflature  have  impofed  a 
duty  of  100/-  upon  every  contrail  in  writing,  to  ferve  as  a  clerk, 
in  order  to  admiflion  as  a  folicitor  or  attorney  in  any  court  at 
Wejlminjier^  and  a  duty  of  50/.  upon  every  fuch  contradl,  in 
order  to  admiflion  into  any  court  of  great  felhons  in  Wales^ 
Chef.cty  LancaJIery  or  Durham,  or  in  any  court  of  record  in  Eng' 
land  holding  pleas,  where  the  debt  fliall  amount  to  forty  fliillings. 
And  §  2.  no  clerk  can  be  admitted  unlefs  the  indenture  or  writ- 
ing containing  the  contracfl  be  enrolled,  together  with  an  affidavit 
of  the  due  execution  thereof,  in  the  court  in  which  fuch  clerk 
propofes  to  be  admitted,  within  fix  months  next  after  the  execu- 
tion thereof ;  and  in  default  of  enrolment  within  that  time  thc 
fcrvlce  fliall  be  deemed  to  commence  from  the  time  of  the  enrol- 
ment, and  not  from  the  execution  of  the  indentures.  And  by  §  3. 
every  perfon  fliall,  previous  to  his  being  permitted  to  pra£life, 
make  an  aifidavit  of  the  payment  of  the  duty,  and  fpecify  in  it 
the  fum  paid,  and  thc  name  and  place  of  abode  of  the  perfon  or 

perfons 


pcrfons  with  whom  the  contradi  of  fervicc  was  entered  into,  the 
time  of  the  execution  thereof,  and  of  the  enrolling  of  it ;  and, 
in  cafe  he  fliall  h.ve  been  previoufly  admitted  a  folicitor  or  attorney 
in  fome  other  court,  fhall  fpecify  in  fuch  affidavit  the  court  in 
which  he  has  been  fo  admitted,  and  time  of  his  admiffion,  and 
caufe  the  fame  to  be  filed  in  the  court  :n  which  he  propofes  to  be 
admitted  ;  which  affidavit  fliall  be  produced  and  openly  read  in 
the  court  in  which  he  propofes  to  be  admitted  before  he  (hall  be 
enrolled  therein. 

The  §  4.  impofes  ^  peiialt"  '^f  100/.  upon  any  perfon,  other 
than  fuch  as  fliall  have  been  admitted  in  one  of  the  courts  of 
great  feffions  in  Wale'^  life,  by  v'rtue  of  a  contract  made  before 
the  5th  and  loth  days  of  February  1794,  and  a  fervice  in  purfu- 
ance  thereof,  who  Ihall  in  his  own  name,  or  that  of  any  other 
perfon,  fue  out  any  wr:-;  procefs,  or  commence,  profecute,  or 
defend  any  action  or  fuit,  or  any  proceedings  in  any  of  the  courts 
at  Wejlmiujler^  without  being  admitted  in  one  of  them  according 
to  the  directions  of  the  feveral  acts  now  in  force  for  the  better 
regulation  of  attornies  ;  and  further  incapacitates  him  from 
maintaining  any  aiftion  for  the  recovery  of  his  fees,  \^c.  on  ac- 
count of  fuch  proceedings. 

But  by  §  5.  perfons  admitted  in  any  court  at  Wejlminjier^  who 
fliall  have  paid  the  100/.  duty,  may  be  admitted  in  any  other 
court  mentioned  in  the  act  without  paying  any  further  duty  ;  and 
by  §  6.  a  fimilar  provifion  is  made  for  the  admiffion  of  thofe  who 
have  paid  the  50/.  duty  into  any  other  court  but  thofe  at  Wejl- 
vntijier.  And  by  §  7.  any  perfon  admitted  in  any  of  the  above 
courts,  by  virtue  of  a  contra6t  and  fervice  thereunder,  before  the 
faid  5th  and  loth  days  of  February,  may  be  admitted  to  any  of 
the  other  courts  without  the  payment  of  the  duties  impofed  by 
this  a6t.  And  §  8.  prote£ts  articled  clerks  who  fliall  have  paid 
the  duty  from  the  payment  of  it  again,  upon  any  new  contract 
with  other  mafters.] 

An  attorney  fworn  and  admitted  in  any  of  the  courts  nt  ?Fjy?-  Vent.  tr. 
m'lnjier  may  pradtife  in  any  inferior  court,  unlefs  fuch  court  by  m'^'.''''*^ 
charter  or  prefcription  is  reftraincd  to  a  certain  number  of  attor- 
nies, and  has  a  power  to  exclude  ail  oth.srs. 

Alfo  if  an  attorney  of  any  inferior  court  is  refufed  the  privi-  Lev.  75. 
lege  of  adting,  or  turned  out  by  the  judge  or  ftcward,  a  munda-  J^'ju^^* 
mus  will  lie  to  reftore  him.  Raym.  14.  -vide  tit.  Ma'njL's. 

([An  apprentice  to  a  man  as  a  fcrivener,   though  he  be  alfo  Barnes,  39, 
an  attorney,  cannot  be  admitted. 

A  barriller  cannot  be  admitted  an  attorney:  if  he  is  defirous  ^xpane 
of  being  fo,  he  mufl:  firft  apply  to  his  fociety  to  be  difbarred.         dousI.hj. 

An  attorney  who  had  at  his  own  infl:ance  been  (truck  off  the  Moody's 
roll,  and  had  been  put  into  the  commiffion  of  the  peace,  and  ^irnes,  4;:; 
made  a  commiffioner  of  the  land-tax,  moved  to  be  reftored  ;  and 
on  an  affidavit  letting  forth  his  reafons,  the  motion  was  granted, 
he  confenting  to  take  no  advantage  of  any  action  pending,  if 
there  Ihould  be  any.] 

U3 
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(B)  Who  may  appear  by  Attorney,  and  in  what 

Cafes. 

c  Inft  9:4.  'TTHE  ftatute  of  Wejim.  1.  cap.  10.  gives  to  all  perfons  a  li- 
Co.  Lit.  X  bevty  of  appearing  by  attorney  without  any  letters  patent, 
"co.  <S.  which  it  feems  they  were  formerly  obliged  to  take  out,  otherwife 
»  Mod.  S3,  they  were  to  appear  each  day  in  court  in  their  proper  perfon  {a)  y 
Of  infants     fQj.  j^g  command  of  the  writ  being  to  appear,  was  always  in- 

appearine  in  ,      ,  ,        .  r  o  i a  4 

peffon,  by     tended  to  be  in  proper  perfon. 

guaidian  or  attorney,  -vide  head  of  hifants.  [(a)  By  reafon  whereof,  Lord  Coke  obferveth,  there  were 
but  lewfuits.     Co.  Lit.  liS.  a.  J 

(*)2Hawk.  But  in  a  [b)  capital  cafe  the  party  muft  always  appear  in  per-, 
^r^'J'V'  fon,  and  cannot  plead  by  attorney :  alfo  in  criminal  oftenceSx 
Rep.  190.  where  an  act  or  parliament  requires  that  the  party  Ihould  appear 
sBuift.  299.  in  perfon ;  fo  in  \c)  appeal,  or  on  an  (d)  attachment. 

(c)  3  In  ft. 

312.    That  the  appellant  and    appellee    muft  both    appear   in   perfon.      3   Mod.  268,     4  Mod.  99. 

2  Jones,  210.     {d)  z  Hawk.  P.  C.  21  3.  j  and  vide  title  Appeal, 

Lev.  146.  On  an  indictment,  information,  or  adillon  for  any  crime  what- 

Dver  34.5'  ^°-^'^''  un^er  the  degree  of  capital,  the  defendant  may,  by  the 

Cro.  jac.  favour  of  the  court,  appear  by  attorney  ;  and  this  he  may  do  as, 

462-  well  before  plea  pleaded,  as  in  the  proceedings  after,  till  con-» 

a  Hawk.  ^  viaion. 

F.  C,  273.     A  clerk  in  court  may  confefs  an  indiiftment  for  his  client.     6  Mod.  Rep.  16. 

By  the  i8  Eliz.  cap.  5.  par.  i,  it  is  enadled,  "  That  every  in- 
*'  former  upon  any  penal  ilatute  (hall  exhibit  his  fuit  in  proper 
**  perfon,  and  purfue  the  fame  only  by  himfcif,  or  by  his  attor- 
**  ney  in  court,  and  that  he  fliall  not  ufe  any  deputy  oif  deputies 
"  at  all." 

By  the  29  Eliz.  cap.  ^.  par.  2i.  it  is  recited,  "  That  divers  of 
**  her  majePiy's  fubjecits  tlwelliiig  in  the  remote  parts  of  the 
"  realm,  had  been  many  times  malicioufly  troubled  upon  infor- 
*<  mations  and  fuits  exhibited  in  the  courts  of  the  Kings  Benchy 
**  Common  Pleas^  and  Exchequer,  upon  penal  ftatntes,  and  had 
*'  been  drawn  up  upon  procefs  out  of  the  countries  where  they 
*^  dwell,  and  driven  to  attend  and  put  in  bail,  to  their  great 
**  trouble  and  undoing  ;  for  reformation  thereof  it  is  enatled, 
"  That  if  any  perfon  or  perfons  fhall  be  fued  or  informed  ngainft 
*«  upon  any  penal  law,  in  any  of  the  faid  courts  where  fuch  per- 
"  fon  or  perfons  are  bailable  by  law,  or  where  by  the  leave  or 
*'  favour  of  the  court  fuch  perfon  or  perfons  may  appear  by  at- 
"  torney  ;  in  every  fuch  cafe  the  perfon  or  perfons  fo  to  be  em- 
**  pleaded  or  h\ti\y  fliall  and  may,  at  the  day  and  time  contained 
«'  in  the  firft  procefs  fervcd  for  his  appearance,  appear  by  attor- 
"  ney  of  the  fame  court  where  the  procefs  is  returnable,  to  an- 
*'  fwer  and  defend  the  fame,  and  not  be  urged  to  perfonal 
<*  appearance,  or  to  put  in  bail  for  the  anfvvering  of  fuch  fuits." 

If 
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If  one  be  outlawed  upon  an  indi£lment  for  not  repairing  a  Cro.  jac. 

bridge,    and   thereupon  admitted  to  bring  a  writ  of  error,  he  ^'^.  ^ir 

(a)  miift  appear,  and  in  perfon  aflign  his  error ;  fo  adjudged  and  R^ad'-^s'^af 

agreed  by  all  the  clerks  of  the  crown-office  in  Sir  IFiUiam  Read's  [a]  But  if ' 

cafe ;  and  though  the  court  greatly  pitied  Sir  WiH'taniy  becaufe  ^" afminif- 

he  was  ninety  years  of  age,  and  very  infirm,  and  had  kept  his  erro^uMu*'* 

chamber  for  a  year  and  more,  yet  they  held  that  it  could  not  be  an  outhA^ry 

done  by  attorney,  being   againft  the  courfe  of  the  court,  and  ^y*'^  '"- 

doubted  whether  the  king's  privy  feal  would  help  him  j  and  he  murder  °he 

was  thereupon  brought  from  his  houfe  ten  miles  from  London^  may  appear 

in  an  horfe-Iitter,   upon  men's  fhoulders  to  the  bar,    and  came  ^y*"o'^neyi 

into  court  and  affigned  his  error,  and  put  in  bail  to  profecute.  the  pan/ *^ 

.  himfelfmuft 

have  appeared  in  perfon,  that  he  mign'  have  flood  reHui  in  curia,  and  anfwer  the  matter  of  fad  ;  yet  in 
this  cafe,  that  reafon  fails,  March,  113.  -vide  the  ftatute  7H.  4.  c.  13.  By  which  a  judge  may  ex- 
amine into  the  inability  of  a  perfon  outlawed,  to  appear,  and  the  court  difpenfe  with  a  perfonal  appear- 
ance J  and  Cro,  Jac.  461.  where  on  affidavit  of  ficknefs,  the  court  allowed  of  an  appearance  by  attor- 
ney ;  vide  the  4  &  5  W.  &  M.  cap.  18.  That  perfons  outlawed  may  appear  by  attorney,  except  for 
treafon  or  felony,   and  reverfe  the  fame  without  bail,     z  Salic.  496.  ace.     Vidi  tic,  OutL-iury. 

If  hufband  and  wife  are  fued,  the  hufband  Is  to  make  an  attor-  *  Sand. 
ney  tor  her.  g^jj^  ^^    g^^  ^^^^  ^^^^^  ^^j  ^^^^^    ^.^^  ^  ^^^^  ^^^ 

If  an  idiot  fue  or  defend,    he  cannot  appear  by  guardian,  Co.  Lit. 
prochein  amyy  or  attorney,  but   muft  appear  in  proper   perfon ;  ^^^'i*' 
but  otherwife  of  him  who  becomes  non  compos  mentis,   for  he  400.124?' 
{hall  appear  by  guardian  if  within  age,  or  by  attorney  if  of  full  P^im.  520. 

aae  *  Sand.  335, 

o^*  yide  title  Idiots  and  Lunattcks, 

In  an  attachment  of  privilege  by  the  marfhal,  he  (hall  have  no  6  Mod.  16. 
attorney  becaufe  prefent  in  court. 

(C)  Of  retaining  an  Attorney,  what  fhall  be  an 
Appearance ;  and  herein  of  the  Warrant  of 
Attorney. 

A  N  attorney  is  not  compellable  to  appear  for  any  one,  unlefs  Saik.  s-. 
'^*-  he  take  his  fee,  or  back  the  warrant ;  after  which  the  court  p'-  4« 
will  compel  him  to  appear.  [where  an 

^  -^  '  .  _  actornev  ot 

either  bench  has  accepted  a  warrant,  or  fubfcribed  a  procefs,  declaration,  or  warrant  to  appear  the  rule 
is,  "  that  he  fliiil  be  compelled  to  caufe  an  appearance,  or  be  liable  to  an  attachment,  or  put  out  of  tlie 
"  roll,  as  the  cafe  requires  ;  and  the  party  is  not  to  be  received  to  countermand  fuch  appearance  after 
*'  his  retainer."  Tidd's  Pr.  124.  The  ufual  mode  of  proceeding  upon  this  rule  is  by  attachment 
6  Mod.  42.  86;  and  if  an  attorney  exprtfsly  undertake  to  appe,ir,  tne  court  will  obli?ehim  to  do  it  in 
a  proper  manner  J  as,  if  (or  an  infant,  hi  mud  appear  hy  guardiar,,  Goodwright  v.  Wright,  iS:r.  2c. 
Stratton  v.  Burgifs,  ibid.  114.  Power  v.  Jones,  ibid.  445.  And  though  he  may  havi;  been  impofcd 
upon  by  a  fhcrift's  oificer,  yet  the  court  will  oblige  him  to  fulhl  his  undertaking.  Lorymer  v.  Holnftcr 
I  Str.  696.]  * 

If  before  a  writ  be  taken  out  an  attorney  promlfe  to  appear  6  Mod.  42. 
to  it,  and  after  it  is  taken  out,  it  is  {hewed  to  him,  he  ought  f'"'  ^^^^f 
to  appear,  but  that  is  no  adual  appearance  ;    but  if  fuch  un-  %j,-^cora!B 
dertaking  be  after  the  writ  is  adually  taken  out,  it  is  an  ap-  299. 
pearance. 

U  4  Wliere 


29^  ^ttoincji. 

SaJk.S6.  p!.  Where  an  attorney  takes  upon  him  to  appear,  the  court  looks 
3.;'.rHoi:  ^o  farther,  "Btrt  proceeds  as  if  the  attorney  had  fufficient  autho- 
the^p°aalce    ^i^/j  ^"'i  leaves  the  party  his  adlion  againll  him  [a). 

of  the  courr.  i  Keb.  89.  [{a)  But  ^.  Whether  an  appearance  under  a  forged  warrant  of  attorney 
Le  good  ?  and  fee  the  cafe  of  Roblbn  v.  Eaton,  i  Term  Rep.  62.  where  it  was  adjudged,  that  i(  jl. 
ray  a  debt  which  he  owes  to  B.  to  the  attorney  of  a  perfon  fuing  him  in  B.'s  name,  but  without  his 
authority,  he  fhall  be  obliged  to  pay  it  over  again. J 

1  Sid.  31.  [For  wlicrc  he  once  appears,  or  undertakes  to  be  attorney  for 

(A)  Morde-  another,  he  (hall  not  be  permitted  to  withdraw  himfelf ;  and  it 
rnoJ,"  s°ay.  is  faid  (/')  to  be  his  duty  to  proceed  in  the  fuit,  though  his  client 
jicp.  173,      neglecl  to  bring  him  money.] 

Saik.88.pl.  If  an  attorney  appears,  and  judgment  i.^  entered  againft  his 
7,  6  Mod.  client,  the  court  will  not  fet  afide  the  juO;  ment,  though  the 
That  an'  attorney  had  no  warrant,  if  the  attorney  be  able  and  refpon- 
aaionwiii  fiblc  ;  for  the  judgment  ic  regu'ar,  and  the  plaintiff  is  not  to 
lie  againft  an  f^fjgj.  when  in  no  default;  but  -.i  the  atiorney  be  not  refponfible 
appearing  '^  OX  fufpicious,  the  judgment  wil!  je  fet  afide,  for  otherwife  the 
without  a  defendant  has  no  remedy,  and  any  one  may  be  undone  by  that 
^■"J""'-       means. 

5  Mod.  205. 

And  for  that  rcafon   an  attachment  denied.     Comb.  2.  -vide  infra  Letter  ^H.  192.) 

I  Wiif.  39.  [ Attornles  were  anciently  appointed  in  court,  when  aftually 
^LnV-^'^'  P^*^i^^"t  •  t)ut  they  are  now  ufually  appointed  out  of  court  by 
Reg.  134.  warrant,  which  Ihould  regularly  be  in  writing ;  but  an  autho- 
137-  rity  by  parol  is  faid  to  be  fufficient  to  fupport  a  judgment.] 

Roll;  Abr.  \  warrant  of  attorney  may  be  entered  at  any  time  (r)  before 

U\h'vide°^    judgment,  or  before  a  writ  of  error  brought. 

18  Eli?,  c.  14.  That  after  verdidt  in  any  court  of  record  judgment  fliall  not  be  ftayed  or  rc- 
verfed  for  want  of  a  warrant  of  attorney;  atid  vide  32  H.  8.  30.  and  4.  An.  c.  16.  f.  3.  that  the 
plaintiff's  attorney  Ihail  file  his  warrant  the  fame  term  he  declares,  and  the  defendant's  attorney 
the  fame  term  he  appears,  on  pain  of  forfeiting  ten  pounds;  and  alfo  fuffering  fuch  imprifon- 
ment,  as  by  the  difcretion  of  the  juftices  of  the  court,  where  any  fuch  default  ihall  happen  to  be,  fhall 
be  thought  convenient.  I'ide  RoU.  Rep.  1^6.  March,  122.  GoWf.  91.  Brownl.  46.  Hetley,  59. 
Built.  21.  Cro.  Jac.  277.  f^ide  tkie  Error,  [(c)  At  any  time pender.te  life,  i  Str.  526.  Noke  v. 
Caidecot,  2  Str.  807.  Henriques  v.  The  Dutch  Eaft  India  Company,  2  Ld.  Raym.  iSi^'  S.  C. 
prooke  V.  Manning,  Fitzg.  lyi.] 

1  Sa!k.  83.        [It  was  formerly  the  courfe  of  the  court  of  K.  B.  to  enter  the 

^■l^"i-J-2-  warrants  of  attorney  on  a  particular  roll  kept  for  that  purpofe  : 

but  this  courfe  was  altered  by  JVright^  Ch.  J.  who  caufed  them 

to  be  entered  on  the  top  of  the   plea-roll,    as  the  pracStice  is 

at  this  day. 

It  is  to  be  obferved  with  refpccl:  to  the  warrant  of  attorney, 

that  by  25  G.  3.  c.  8o.  above-mentioned,  §  13,   14,   15.    "  No 

*'  attorney  fliall  fue  out  any  writ  or  procefs,  or  commence,  pro- 

**  fecute,  or  defend  any  adlion,  unlefs  he  fliall  have  delivered  to 

Buthy§i7.  c(  tiie  officer  or  his  deputy,  appointed  to  fign  or  iflue  the  firft 

fluiUe'""      "  procefs  for  the  plaintiff,  or  to  enter,  file,  or  record  the  bail  or 

ftjyed,  or      "  appearance  for  the  defendant,  a  tnemorandum  or  minute  of  his 

judgment  fet  «  warrant  duly  ftamped,  containing  the  names  of  the  parties, 

account  of     "  ^^'^  court,  and  the  attorney  ;  and  where  a  precipe  is  required 

the  omitting  *<  (exccpt  for  an  original),  tlie  nature  and  denpmination  of  the 

to  enter »      «  proccfs,  and  the  return  of  it ;  which  memorandum  or  minute 

f ""'""-         '^  «  the 
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**  the  faid  officer  or  his  deputy  (hall  receive,  and  forthwith  enter 
**  or  file  on  record,  and  fhall  fign  thereon  the  day  of  delivering- 
**  it."  A  fimilar.  memorandum  is  required  by  $19.  previous 
to  entering  up  judgment  on  a  ccgnovit  aclionemy  or  warrant  of 
attorney.] 

No  man,  though  by  confent  of  parties,  can  te   attorney  on  Farefl.  47, 
both  fides,  for  the  conlent  of  parties  cannot  change  the  law.  fcr  curiam. 

If  the  attorney  in  the  original  a£lIon,  a6ls  as  attorney  in  the  Saik,  85. 
proceedings  agaiaft  the  bail  without  any  («)  new  warrant,  this  Is  P'-  "•  4'^** 
error  ;  for  though  any  perfon  may  take  out  a  fcire  facias^  yet  2  s/ik!  60- 
upon  the  return  a  plea  commences,  and  a  new  warrant  of  attor-  2  Saik.  369. 
ney  ought  to  have  been  entered,  becaufe  this  is  a  new  caufe  and  |L<iRaym- 
different  record.  7M0C*-!* 

5  Mod.  397,  Carth.  447.  Bufr.  and  Atwood.  {a)  If  the  tenant  makes  an  attorney  in  ianco,  and 
after,  conuaance  of  this  plea  !«  dein^cd  by  a  frinchife,  and  granted,  the  a^-urney  Ihall  continue  attor- 
ney tor  him. in  the  franchife  aifo,  without  other  making,  and  he  is  his  attorney  thtrs  jnfacio,  without 
ether  icmoval ;  for  the  conuzance  is  'gr^"'^^^''  ^^  *^"'d  p!«a  as  the  juftices  ought,  if  this  had  not  been 
granted.  21  E.  3.  45.  b.  61.  21  AiT.  pi.  17.  Fitz.  tit.  R,cdt,  133.  Roll.  Abr.  290.  S.  C.  So 
if  after  conuzance  granted,  a  re  fummons  be  fued  for  the  failure  of  right  there  in  the  court  where 
this  was  granted,  he  continues  attorney  for  him  there  alfo  upon  the  firft  retainer.  Roll.  Abr.  29c.  If 
judgment  be  given  in  banco  againll  the  demandant,  and  this  be  reverfed  in  B.  R.  for  error  in  the  oro- 
cefs,  the  attorney  whom  the  tenant  had  in  the  firlt  plea,  Ihall  continue  his  attorney  now  in  B.  R".  to 
anfwer  to  the  original.     Roil.  Abr.  290. 

In  debt  on  a  bail-bond,  the  principal  gave  a  warrant  of  attor-  7.  Show, 
ney  to  appear  for  himfelf,  and  likewife  ordered  the  fame  attorney  ^^P-  i6i« 
to  appear  for  the  bail,    who  were  his  neighbours  ;    the  attor-  Si'  ,^*''* , 
ney  appeared  accordingly,  and  for  want  of  a  plea,  judgment  was  •  ^'u.^ 
had  againft  the  principal  and  bail ;  but  upon  motion  fet  afide  as  *^^  """"^ 
to  the  bail,  the  principal's  order  not  being  a  warrant  to  appear  ferafid"°'h 
for  more  than  himfelf,  and  it  being  by  ignorance  of  the  law,  judgments 
and  not  a  wilful  act,  the  judges  difcharged  the  attorney  as  to  any  ^Sf'n't  the 

contempt     .  were  regularly  fenced  with  proc«fs,  unlefs  they  had  a  good  defence  ? 

If  there  be  a  miflake  in  the  attorney's  name.  It  may  be  amended  ^oot,  711. 
by  the  warrant  of  attorney,  for  the  warrant  of  attorney  being  [.^"^'"  <'"P''a, 
precedent,  will  amend  the  roll,  and  the  court  will  take  notice  men^'^ofx 
that  it  is  the  fame  that  appeared.  the  cafe  of 

Richards  V. 
Brown,  Doucl.  114.  where  the  very  reverfe  to  this  was  done ;  the  name  in  the  warrant  of  attorney 
altered  to  that  in  the  declaration.]    But  if  the  right  name  be  no  where  errtered,  the  court  cannot  amend. 
3  Bulft.  20Z.     [In  Phillips  V.  Smith,  which   wr.s  a  penal  aftion,  a  miftake  in   the  addition   of  the 
defendant  in  the  warrant  of  attorney,  was  amended  after  error  brought,     i  Str.  136.I     yidi  Saik.  88. 

[The  want  of  a  warrant  of  attorney  Is  aided  after  verdld  (b),  (*)  18  El. 
or  judgment  by  nil  dicit  (£•),  ^c.  by  the  ftatutes  of  jeofails.]  ,.    ^   '^^• 

(D)    Of  the   Power   of  an   Attorney,    when    ap- 
pointed; and  the  Regularity  of  his  Proceedings. 

'TTHE   authority  of  an  attorney,   when  appointed,    continues  Comb.  40; 

-■•     until  judgment,  and  for  a  year  and  a  day  afterwards  to  fue  ^g°"-  ^^P* 

out  execution,  and  for  a  longer  time  if  they  cg^tinue  execution  ;  stiie,  426. 

but 
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(a)  And  but  If  not,  the  judgment  is  fuppofed  to  be  fatlsficd  and  to  mate 
then  a  new  jt  appear  otherwife,  the  plaintiff  mud  {a)  again  come  hito  court, 
reccfl^ary."  which  he  either  does  by  fcirc  facias ^  or  an  action  of  debt  on  the 
Salk.  So.      judgment. 

[Where  the       By  the  2  Geo.  2.  cap.  23.  feSl.  22.  it  Is  cnaQed,  "  That  every 

attorney  fues  «  ^j.jj.  ^^^^  proccfs  for  atreftlng  the  body,  and  every  writ  of 

his  name    '  "  execution,  or  fome  label  annexed  to  fuch  writ  or  procefs,  and 

need  not  be    «  every  vt^arrant  that  Ihall  be  made  out   upon  any  fuch  writ, 

jndorfed  on    <t  procefs,  or  cxecution,  fliall,  before  the  fervice  or  execution 

4Term  Rep.  *'  thereof,  be  fubfcvibed  or  indorfed  with  the  name  of  the  attorney. 

Fields  one,     «  clerk  in  court,  or  folicitor,  written  in  a  common  legible  hand, 

r"^^/'-,       *'  by  whom  fuch  writ,  procefs,  execution,  or  warrant  refpec- 

■*       "  tively  fliall  be  fued  forth  -,  and  where  fuch  attorney,  clerk  in 

*'  court,  or  folicitor,  fliall  not  be  the  perfon  immediately  retained 

"  or  employed  by  the  plaintiff  in  the  a£lion  or  fult,  then  alfo 

"  with  the  name  of  the  attorney  or  folicitor  fo  immediately  re- 

*'  tained  or  employed,  to  be  fubfcrlbed  or  indorfed,  and  written 

**  in  like  manner ;  and  that  every  copy  of  any  writ  or  procefs 

*'  that    fliall   be    ferved   upon  any  defendant,    (hall  before   the 

*'  fervice    thereof   be    in   like    manner   fubfcribed    or    indorfed 

*'  with  the  name  of  the  attorney  or  folicitor  who  fhall  be  im- 

<*  mediately  retained  or  employed  by  the  plaintiff  in  fuch  writ  or 

*'  procefs." 

Psfch.  15         All  warrants  for  confefTmg  judgments  taken  by  any  flieriff  or 

SaTic^AcL    bailiff  from  any  perfon  in  his  or  their  cuftody  by  arreft,  if  not  ex- 

6  Mod.  8j.    ecuted  in  the  prefence  of  fome  fworn  attorney  of  either  court, 

Str.  530.      jjiid  his  name  fet  or  fubfcrlbed  thereto  as  a  witnefs,  fliall  not  be 

wnmot  V      good  or  of  any  force,  and  upon  oath  made  that  the  fame  was 

Barry,  Efq.    not  done,  the  fame  fliall  be  fet  afide,  and  the  fheriff  or  officer 

[Byaiubie-  j^^y   ^g   punlflied  for   fo   doinpr;  and   if  judgment  be   entered 

fluent  rule  •.  ^       ^      m  •*• 

Pafch.  '  thereon,  the  fame  on  motion  will  be  vacated  and  fet  afide ;  and  if 
4  Geo.  2.     execution  thereon  be  executed,  the  party  will  have  reftitution 

the  attorney   ^^..^rdcd  him. 
required  to 

be  prelsnt,  muft  be  an  attorney  on  the  behalf  of  the  defendant,  z  Str.  902.  He  muft  be  an  adlual 
attornev  at  the  time  ;  therefore  one  who  had  ferved  a  clerk(hip,  though  he  was  fworn  an  attorney  fooa 
after  the  execution  of  the  warrant,  and  before  any  motion  was  made  to  fet  afide  the  fubfequent  pro- 
ceedings, was  not  thought  fufficient.  Barnes  v.  Ward,  Barnes,  42.  Thefe  rules  are  univerfal ;  they 
extend  to  warrants  of  attorney  executed  abroad.  Firzgerald  v.  Plunket,  a  Str.  1247.  But  they  are 
limited  to  the  cafe  of  arrefts  upon  mefne  procefs  ;  for  one  In  execution  may  give  a  warrant  oi  attorney 
to  confefs  a  new  judgment,  though  an  attorney  on  his  part  be  not  prefent.  Watkins  v.  Hanbury, 
2  Str.  1245.  Fell  V.  Riley,  Cowp.  281.  Birch  v.  Sharland,  i  Term  Rep.  715.  But  even  in  exe- 
cution, if  the  party  had  b;;ert  prevailed  upon  to  acknowledge  a  judgment  for  more  than  was  really  due, 
the  court  would  give  relief.  Cowp.  aSi.  They  are  limited  too  to  the  particular  caufe,  and  the  parti- 
cular perfon  at  whofe  fuit  the  defendant  is  in  cuftody  ;  to  warrants  to  confefs  judgments  in  other  a£lions, 
to  other  perfons  they  do  not  extend.  5  Mod.  144.  Churchy  v.  Rofle,  2  Ld.  Raym.  797.  Finn  v. 
Hutchinfon,  3  Burr.  1792.  Holcombe  v.  Wright,  Cowp.  141.  Of  courfe  they  do  not  apply  to  the 
cafe  of  a  perfon  in  cuftody  on  criminal  procefs.  Charlton  v.  Fletcher,  4  Term  Rep.  433.  Though  in 
ftr'iiftnefs  they  are  confined  to  the  cafe  of  perfons  in  cuftody  of  fherift"s'  officers,  yet  where  a  cognovit 
oEihncm  was  taken  from  a  prifoner  in  cuftody  of  the  marfhal,  no  attorney  on  his  part  being  prefent, 
the  court  thought  that  the  plaintiff's  attorney  had  adlcd  improperly,  and  relieved  the  prifoner.  Parkinfon 
V.  Caines,  3  Term  Rep.  616.  But  thefe  rules,  intended  for  the  protcftion  of  defendants,  are  not  to  be 
converted  by  thetn  into  inftruments  of  fraud  :  therefore,  where  it  appeared  that  a  warrant  of  attorney 
given  by  one  in  cuftody  without  an  attorney  on  his  part  being  prefent,  was  fo  given  purpofcly  luith  a 
view  ro  cheat  the  plaintiff,  the  covirt  rcfufed  to  fet  it  afide.  Oilman  v.  Hill,  Cowp.  i4(.  Where  the 
.defendant  is  himfelf  an  attorney,  the  prefcncc  of  another  attorney  on  his  part  is  not  ncceflaryt  Walton 
V.  Stanton,  Barnes,  37. 

la 
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In  ajfum^it  the  defendant  pleaded  non  affttmpfit  infra  fex  annos ;  Sa!fc.  S6. 
the  plaintiff  replied,  and  for  want  of  the  defendant's  joining  iffue  ?',^^, 
in  due  time,  the  plaintiff's  attorney  figned  judgment,  but  after-  theattoJ. 
wards  confented  to  accept  the  joinder  in  iffue  ;  but  upon  motion  n.-ys  con- 
to  the  court  to  compel  him  to  accept  it,  it  was  oppofed,  becaufe  '^"^  ^'^  '*'"•* 
the  plea  was  a  hard  plea,  and  the  client  had  notice  of  the  advan-  tnuion  wi'u 
tage,  and  ordered  the  attorney  to  infill  upon  it.     The  court  faid,  tind  the 
that  fmce  it  was  a  hard  plea,  they  would  not  have  compelled  him  ^^^"^'  '^"^' 
if  he  had  not  confented  to  wave  the  advantage;  but  now  they  Saik.  70.' 
would    hold    him   to  his  confent ;  and   for  the  client,  he  was  f'- 3- 
(rt)  bound  by  the  confent  of  his  attorney,  and  they  could  take  no  j'^'^fj^^^^f' 
notice  of  him.  i2iMod.i29. 

Comb.  439-  [See  tit.  Arb'itramtnt,  (G).  Payment  of  a  debt  to  the  attorney,  is  payment  to  the  party  ; 
but  payment  to  an  agent  employed  by  the  plaintiff's  attorney,  merely  to  fue  the  detendant,  is  not  fo. 
Yates  V.  Freckleton,  Dougl.  623.  But  if  an  agent  in  town  take  money  out  of  court,  which  the  de- 
fendant has  irregularly  paid  in  under  a  judge's  order,  that  (hail  bind  the  plaintiff,  and  be  a  waver  of  the 
Irregularity.     Gr.ffiths  v   Williams,  i  Term  Rep.  710.] 

In  debt  the  plaintiff  by  attorney  cannot  enter  a  retraxit ^  becaufe  ^  C"-  5^. 
that  is  a  perpetual  bar,  and  in  nature  of  a  releafe.  ^"'"  ^^^' 

Jenk.  283.  In  trefpafs  in  C.  B.  there  was  a  verdift  for  the  plaintiff,  and  his  attorney  entered  a 
remi.tit  damn.'  as  to  part,  and  judgment  foi  the  reft  :  and  it  was  held,  that  the  attorney,  by  his  being 
conftituted  attoiney,  may  remit  damages,  and  that  a  remittitur  need  not  be  by  the  plaintiff  i/z /:ic/^Wa 
peijoea,  as  a  retraxit  muft.  Saik.  89.  pi.  9.  Lamb  and  Williams.  Ld.  Raym.  589.  Coux  v. 
Lowther. 

If  a  client  defires  his  attorney  to  put  in  a  plea,  which  the  at-  Jcnk.  52. 
torney  knows  to  be  falfe,  in  fuch  cafe  he  may  plead  quod  mnfiiit  "J^^eretwo 
veraciter  tnformatusy  and  thereby  he  difcharges  his  duty.  wr'it^.f  e*- 

ror,  and  thi  ac.orney  for  one  of  the  parties  afligned  errors,  to  which  the  defendant  took  iilue,  and  th« 
other  would  plead  in  abatement.  Vide  6  Mod.  40.  2  Stra.  783.  Barnard.  K.  B.  4.  Fitzgib.  i. 
and  tit.  Error. 

[A  remittit  damna  may  be  entered  by  attorney.  I^^r'  of  Yar- 

Ruffel.     2  Ld.  Raym.  1142. 

The  warrant  of  attorney  continues  in  force  until  the  judg-  2inft.  378. 
ment,  and  for  a  year  and  a  day  afterwards,  in  order  to  have  ^'^*  ^'^* 
execution.] 

(E)  Of  the  Determination  of  his  Power  ;  and  here- 
in of  difmiirin":  or  chanrino;  him. 

T>  Y  an  order  of  the  courts  it  is  provided,  that  no  perfon  without  ^■^'■^^  Fare/]. 
■'-'  rule  of  court,  order  of  the  judge  or  fecond:iry,  and  notice  to  ^2VMod 
the  advcrfe  party  or  his  attorney,  Ihall  change  or  (hift  his  at-  44:. 
torney  {b) ;  or  if  done  by  fuch  order  as  aforefaid,  the  attorney  [(''')  flayer, 
newly  coming  in,  is  to  take  notice,  at  his  peril,  of  the  rules  in  ,  bi.  Rep? 
the  caufe,  whereof  the  former  attorney  was  liable  to  take  notice,  i;j3. 
and  (hall  alfo  pay  fuch  firll  attorney,  upon  demand,  all  fuch  fees  Mjcphevfon 
as  the  fecondary  fluill  tax  to  be  due  to  him.  D  ugLi"?, 

Walmedcy  v.  Booth,  2  Atk.  2-.  Ld.  Hardwi  ke  faid,  that  he  ^^id  "not  know  that  a  60  clerk 
could  not  be  changed  merely  at  the  plcal'ure  of  the  party.  Taylor  v.  Lewis,  2  Ver.  iiz.  Payment  to 
the  plaintiff's  iate  attorney,  changed  without  leave  of  the  court,  is  good.  Towell  v.  Little,  1  Bl.  Rep.  8.  J 

10  That 
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yiJejenk.  That  where  the  attorney  for  the  plalntlfF  or  defendant  dies 
'79-  pending  the  fuit,  and  the  party  whofc  attorney  is  dead,  will  not 

Reg.  ,j7.  retani  another  attorney  to  manage  his  caule,  the  attorney 
141.  againfl:  him  may  proceed,  and  is  not  bound  to  hinder  his  client's 

caufe. 
Raym.  18.         If  ^.  givcs  a  warrant  of  attorney  to  one  to  confefs  judgment 
Andrews  V.    'j^  ^^^^  jq  ^_  ]^y  non  ftim  iitformatus  at  eight  in  the  morning,  and 

at  ten  the  fame  day  A.  dies  before  the  judgment  is  figned  by  the 

fecondary,  yet  the  judgment  is  regular. 
f(<j)  Where       A  warrant  of  attorney  to  confefs  a  judgment  is  not  revocable, 
the  piaintiflF  ,\    ^  ^.j^^  court  will  give  leave  to  enter  uo  the  judgment  though 

after  judg-      \,  '  ,  i    "  •       1  •      •       1  •      1  1      1         1  > 

ment  re-  the  party  does  revoke  it,  but  it  is  determinable  by  the  party  s 
ceived  the  death ',  but  if  the  party  dies  in  the  vacation,  the  attoniey  may 
money,  and  ^^^^^  yp  j}^g  judgment  that  vacation,  as  of  the  precedent  term, 

gave  a  war-  rjb  '  r  » 

lanttoan  and  it  IS  a  judgment  at  the  common  law,  as  or  the  prece- 
attorney  to  dent  term,  (l)  though  it  be  not  fo  upon  the  ftatute  oi  frauds  in 
Uiz°7iks.  J^efpeft  of  purchafers,  but  from  the  figning-,  alfo  the  attorney 
faaion,  and  muft  bring  in  the  roll  before  the  effoin  of  the  fubfequent  term, 
afterwards     otherwife  the  court  will  not  admit  it  to  be  filed. 

and  before 

fatisfaflion  acknowledged,  revoked  his  warrant,  the  court  would  not  fuffer  any  proceeding  upon  the 
judgment  without  their  leave.  Manfer  v.  Shelley,  Raym.  G9.]  Salk.  87.  pi.  6,  Vide  Raynti.  69. 
Latch.  8.  Far.  2.93.  2  Ld.  Raym.  766.  849,  850.  2  Stra.  718.  882.  1081.  Andr.  54.  jog. 
Barnard.  K.  B.  357,  358.  404.  Caf.  Temp.  Haidvv.  158.  Barnes,  270.  [(/>)  A  judgment  en- 
tered up  by  an  attorney-,  on  a  warrant  of  attorney  given  to  him  after  the  death  of  his  tellator,  as  of  a 
term  when  his  teftator  was  alive,  will  be  fet  alidc.  Gainroorough  v.  FoUyard,  Str.  mi.  If  it  be 
made  appear  to  the  court  that  the  party  is  dead  at  the  time  of  moving  to  enter  up  judgment,  thev 
will  not  allow  it  to  be  done.  2  Str.  icSi.  But  this  relation  does  not  operate  in  adverfary  fuits.  Sibbct 
V.  Ruflel,  Ca.  Tern.  Hardw.  1S3. 


(F)  Of  his  Fees  and  Difburfements,  and  the  Remedy 
for  the  Recovery  of  them. 


rtdt  Cro. 
Car 


T)  Y  the  3  Jac.  I.  cap.  7.  it  is  enaded,  "  That  no  attorney,  fo- 
S9-      ■*-'  "  licitor,  or  fervant  to  anv,  Ihall  be  allowed  from  his  client 

900  title  * 

Maine-  "  or  mafter,  of  or  for  any  fee  given  to  any  fcrjeant  or  counfellor 

tiancs.  «<  at  law  5  or  of  or  for  any  fum  or  fums  of  money  given  for  co- 

«orne   a"*'  "  P'^^»  ^°  (')  ^"Y  clerk  or  clerks,  or  officers  in  any  court  or  courts 

leges  a  fp:-  *'  of  rccord  at  (J)  Weflminf.ery  unlefs  he  have  a  ticket  fubfcribed 

ciai  promifc  "  with  the  hand  and  name  of  the  fam.e  ferjeant  or  counfellor, 

ftat^ute'  ^a  ^  "  clerk  or  clerks,  or  officers  aforefaid,  tellifying  how  much  he 

not  he  plead-  "  hath  received  for  his  fee,  or  given  or  paid  for  copies,  and  at 

ed. Salk. 86.  «<  what  time,  and  how  often;  and  that  all  attornies  and  folr- 

Cornb  126.  "  citors  fliall  {e)  give  a  true  bill  unto  their  mailers  or  clients,  or 

AI.4.  So  if  *^  their  affigns,  of  all  other  charges  concerning  the  fuits  which 

there  be  «  they  have  for  them,  fubfcribed  with  their  own  hand  and  name, 

indiVd'ec'i'a!  "  before  fuch  time  as  they  or  any  of  them  fhall  charge  their 

ration ;  the  "  clicuts  with  any  the  fame  fee  or  charges." 

firft  for 

work  done  in  profecuting,  Cjfr.  2d.  Upon  an  executory  confideration  to  profecute  and  defend  fuits, 
and  alleging  a  performance,  -^d.  Upon  a  general  injlmul  compuiajj'et.  Carth.  57.  Show,  48.  S.  C. 
2  Barnard.  K.  B.  164.  {i\  Therefore  does  not  extend  to  matters  tranfadled  in,  or  where  part 
of  the  bufinefs  was  done  in  an  inferior  court,  and  part  in  Wcfimir.jier.  Carth.  147.  [But  the  law  19 
©thcrwife  now,    for   if  any  fart  of   the    demand   arife    fiora    the  conduct   of  bufinefc  In  the  fu- 

perior 


^ferlof  court,  the  whole  bill  will  b«  referred.  Doug.  199  •  4  TcrmRep.  124.  So  1/ the  whole  be  for  bufi- 
nefs  done  at  the  feflions,  ex  parte  Williams,  4  Term  Rep.  494.  Clarke  v.  Donovan,  5  Term  Rep.  6>;4. 
And  thereforei.n  fuch  cafe  the  bill  muft  be  figned  and  delivered,  ibid.  A  fim'.lar  rule  prevails  in  equity,  and 
it  makes  no  difference  if  part  of  the  bulmefs  be  done  for  feveral  other  perfons,  as  well  as  the  party  who 
applies.  Marzennor  v.  Sandiford.  3  Br.  Ch.  Rep.  233.  But  if  the  m-hoU  demand  be  for  convey- 
ancing, the  courts  at  Wcjim'wier  will  not  ij^'erfere.  Id.  Hiilier  v.  James,  Barnes,  41.]  (e)  Kj«/«Raym.  245. 
and  3  Keb.  118,  514.  Where  this  daufe  of  the  ftatute  was  pleaded,  and  heid  a  good  plea.  Jgut 
where  the  executor  of  an  attorney  fued  fot  fees,  the  court  held  that  it  was  not  necelTary  to  have  the  bill 
iigned.  Comb.  34S.  Rep.  and  Cat',  of  Praft.  C.  P.  58.  [But,  on  the  defendant's  undertaking  to  pay, 
the  court  will,  in  the  cafe  of  an  executor,  refer  it  to  b-  taxed,  Imp.  K.  B.  482.  Wefton  v.  Pool, 
»  Str.  1056.  though  the  praftice  feems  to  have  been  different  formerly.  Andr.  276.  Wellis  v. 
Nicholfon,  Barnes  ,r  19.  Lee  v.  Knight,  id.  122.  Chappie  v.  Chapman.]  This  atl  may  be  given  ia 
evidence  upon  non  nJJ'urr.pftt  pleaded  to  an  action  brought  for  fees.  Show.  Kcp.  338.  12  Via.  Abr.  76, 
pi.  71. 

The  executor  of  an  attorney  brought  an  a£tIon  for  fees  and  law  Saik.  83. 
bufinefs  done  by  his  teflator ;  defendant  moved  to  refer  the  plain-  P^*  '• 
tiff's  demand  to  the  mailer,  but  denied,  becaufe  all  the  bufinefs 
was  done  in  another  court;  otherwlfe,  had  the  bufinefs  been  done 
in  this  court,  or  partly  hi  this ;  and  befides,  the  plaintiff  was  an 
executor. 

By  the   2  Geo.  2.  cap.  17,.  feci,  {a)  23.    made  perpetual   by  ('j)Thisa«: 
30  Geo.  2.  cap.  19.  feci.  75.  it  is  enadled,  "  That  no  attorney  or  t^ndjo^"' 
*'  f(4icitor  fhall  commence  or  maintain  any  action  or  fuit  for  the  bill  of  fee. 
*'  recovery  of  any  fees,  charges,  or  difburfements  at  law  or  in  and  <j,f. 
**  equity,  until  the  expiration  of  one  month  or  more  {b)  after  ^^^f^^^j^f. 
*'  fuch  attorney  or  foliciter  refpeclis'cly  fhall  have  delivered  unto  attorney  and 
**  the  party  or  parties  to  be  charged  therewith,  or  left  for  him,  Solictor  to 
**  her,  or  them,  at  his,  her,    or  their  dwelling-houfe,    or  laft  stat.j2C.2. 
**  place  of  abode,  a  bill  of  fuch  fees,  charges,  and  difburfements,  c  13.  f.  6. 
**  written  in  a  common  legible  hand,  and  in  the  Engllp  tongue,  C^"'  ""^'*"' 
**  (except  law-terms  and  names  of  writs)  and  in  words  at  length,  jurifdiaioa 
**  (except  times  and  ( c  )  fums)  which  bill  fliall  be  fubfcribed  with  of  the 
**  the  proper  hand  of  fuch  attorney  or  folicitor  refpe£lively  (J),  ""f'^,  an 
**  and  upon  application  of  the  party  or  parties  chai^jable  by  fuch  may  be  rc- 
**  bill,  or  of  any  other  perfon  in  that  behalf  authorized,  unto  the  fer.-ed  to  be 

lord  high  chancellor,  or  the  mafler  of  the  rolls,  or  unto  any  of  '"u^^^.'  ^^ 
**  the  courts,  or  unto  a  judge  or  baron  of  any  of  the  faid  courts  cording'y 
**  refpe^lively,  in  which  the  bufinefs  contained  in  fuch  bill,  or  been  done, 
"  the  greatefl  part  thereof  in  account  or  value,  fhall  have  been  '^ee"ip'o)«' 
**  tranfacled ;  and  upon  the  fubmiflfion  (f)  of  the  faid  party  or  into  court 
**  parties,  or  fuch  other  perfon  authorized  as  aforefaid  to  pay  the  the  fum  re- 
**  whole  fum,  that  upon  taxation  of  the  faid  bill  fhall  appear  to  |^^t".^g'^.  ^^ 
**  be  due  to  the  faid  attorney  or  folicitor  refpeftively,  it  fhall  and  mount  of 
*'  may  be  lawful  for  the  laid  lord  high  chancellor,  the  faid  maf-  thi  piai.i- 
*'  ter  of  the  rolls,  or  for  any  of  the  courts,  or  for  any  judge  or  thefum^th^t 
**  baron  of  any  of  the  faid   courts   refpectively,  and   they  are  /houUbede- 
"  hereby  required  to  refer  the  faid  bill,  and  the  faid  attorney  or  dudeJ,  if 
**  folicitor's  demand   thereupon,  (although  no  (/)  a6lion  or  fuit  a^^c^Jardi 
*'  fhall  then  be  depending  in  fuch  court  touching  the  fame,)  to  repaid. 
**  be  taxed  and  fettled  by  the  proper  officer  of  fuch  court,  with-  ^f^'^f' 
*'  out  any  money  being  [g)  brought  into  the  faid  court  for  that  £  "^  c\, 
*'  purpofe;  and  if  the  faid  attorney  or  folicitor,  or  the  party  or  Dougi.  2co. 
"  parties  chargeable  by  fuch  bill  refpeiflively,  having  due  notice,  ^"'°"  *• 
"  fliaii  refufc  or  neglect  to  attend  fuch  taxation,  the  faid  ofBcer  ,^  q'  j/ 

jf  "may  Ih'xi. 


(( 
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(b)  If  aQion  "  may  proceed  to  tax  the  faid  bill  ex  parte^  (pending  which  refef* 
b*f''^°"h^^  "  ^"^^  ^"d  taxation  no  adtion  {hall  be  commenced  or  profecuted 
expirationof  "  touching  the  faid  demand;)  and  upon  the  taxation  and  fettle- 
a  month  af-  "  ment  of  fuch  bill  and  demand,  the  faid  party  or  parties  fliall 
wyofthe"  "  forthwith  pay  to  the  faid  attorney  or  folicitor  refpedively,  or  to 
bill,  it  is  a  "  2iiy  perfon  by  him  authorized  to  receive  the  fame,  that  fhall  be 
ground  of  «  prcfent  at  the  faid  taxation,  or  otherwife  unto  fuch  other  per- 
rot  o7 mo-"'  "  ^°"  °^  perfons,  or  in  fuch  manner  as  the  refpedlive  court  afore- 
tion  to  flay  "  f^id  fliall  direct,  the  whole  fum  that  fhall  be  found  to  be  or  re- 
proceedings.  ti  main  duc  theveon  ;  which  payment  (hall  be  a  full  difcharge  of 
Leech"  "  "  ^^^^  ^^'"^  ^'^^  ^"^  demand  ;  and  in  default  thereof,  the  faid  party 
Barne«,  izt,.  "  Or  parties  fliall  be  liable  to  an  attachment  [h)  or  procefs  of  con- 
But  in  order  «  tempt,  or  to  fuch  Other  proceedings  at  the  ele<Sl:ion  of  the  faid 
attorney^  to"  **  attorney  or  folicitor,  as  fuch  party  or  parties  was  or  were  before 
/<rfo/"hisb)ii,  "  hable  unto:  and  if  upon  the  faid  taxation  and  fettlement  it 
it  IS  not  ne-  t«  {^aU  ijg  found  that  fuch  attorney  or  folicitor  fhall  happen  to 
he  Aould^  "  have  been  overpaid,  then  in  fuch  cafe  the  faid  attorney  or  foli- 
deljverita  "  citor  refpeclively  fliall  forthwith  refund  and  pay  unto  the  party 
month  be-  u  qj-  p^rtjgs  entitled  thereunto,  or  to  any  perfon  by  him,  her,  or 
muft'not  in-  "  them  authorized  to  receive  the  fame,  if  prefent  at  the  fettling 
deed  pro-  <*  thereof,  or  otherwife  unto  fuch  other  perfon  or  perfons,  or  in 
^h"  '■' \\  *'  ^"''^  manner  as  the  refpetlive  court  aforefaid  fhall  dire£l,  all 
furprife;  *'  fuch  money  as  the  faid  officer  fhall  certify  to  have  been  fo 
Murphy  v.  ««  ovci'-paid ;  and  in  default  thereof,  the  faid  attorney  or  fo- 
Cunning-  «  Hcitor  rcfpeclivelv  fhall  in  like  manner  be  liable  to  an  attach- 

ham,  Ex-  ^        -      ■'  r     i         i  i- 

chequer,  ment  or  procefs  of  contempt,  or  to  luch  other  proceedmgs  at 

1793.  But  <t  the  ele£lion  of  the  faid  party  or  parties,  as  he  would  have  been 
w  he  dehver  „  jfubje^^  m^^j-Q  jf  j-j^jg  ^Q^  ^^^^  ^^^  {jggj^  made  :  and  the  faid  refpec- 

It  time  .J  .  nrri 

enough  for  *'  tive  courts  are  hereby  authorized  to  award  the  cofts  of  fuch 
the  plaintiff  ««  taxations  to  be  paid  by  the  parties,  according  to  the  event  of 
ux^ildoxt  "  ^^^  taxation  of  the  bill,  (that  is  to  fay)  if  the  bill  taxed  be  lefs 
the  trial,  "  by  a  fixth  part  (?)  than  the  bill  delivered,  then  the  attorney  or 
that  is  fuf-  «  folicitor  is  to  pay  the  cofts  of  the  taxation  ;  but  if  it  fhall  not 
Riar"inv.  **  ^^  ^^^s,  the  court  in  their  difcretion  fhall  charge  the  attorney 
Winder,  "  or  client,  in  regard  to  the  reafonablenefs  or  unreafonableuefs  of 
E.23G.3.  «  fuch  bills." 
Dougl.  190. 

The  objefl  of  the  legiflature  In  making  this  requilition  was,  that  the  client  may  have  due  time 
to  examine  the  charges,  and  take  advice  upon  them  if  neceffary  ;  and  therefore  the  attorney  muft  not 
Only  deliver  the  bill,  but  Ua-ve  it  vv'ith  the  client  j  if  he  take  it  back  again,  the  ftatutc  is  not  com- 
plied with.  Brooks  v.  Mafon,  i  H.  Bl.  Rep.  390.  i  Str.  633.  It  fecmeth  to  have  been  formerly 
a  common  praftice  with  attornies  to  deliver  in  their  bills  at  any  time  pending  the  fuit.  Barnard. 
K.  B.  316.  But  the  client  having  diis  time  given  him  to  examine  the  bill,  and  a  fummary  way  of 
trying  the  reafonablenefs  of  the  items  by  reference  to  the  mafter,  fliall  not  be  allowed  if  he  put  the  attor- 
ney to  his  aftion  to  difcufs  the  items  at  the  trial  ;  for  if  the  bufmefs  were  really  done,  the  delay  of  the 
defendant  for  more  than  a  month  in  objecting  to  the  quantum,  is  an  admllfion  that  he  thinks  that 
reafonable.  Dougl.  198,  igfy.  Williams  v.  Frith,  Harper  v.  Till.  But  a  bill  may  be  taxed  after 
aftion  brought,  and  at  any  time  before  verdidl,  or  judgment,  if  the  money  be  not  paid.  Shaw  ▼. 
Pickering,  B.  R.  M.  30  G.  3.  Dougl.  19S.  notes,  (c)  By  iz  G.  2.  c.  13.  f,  5.  the  bill  may  be 
wiittcn  with  fuch  abbreviations  as  are  commonly  ufed  in  the  Englifti  language,  {d)  Taxation  cannot 
regularly  be  applied  for  before  bill  delivered,  Cowper  v.  Milburn,  Barnes,  126.  but  the  delivery  of 
the  bill  may  be  compelled.  Imp.  K.  B.  479.  [c)  Where  a  perfon  who  has  obtained  an  order  of 
t-ixation  dies,  his  reprefentative  fhall  not  revive  it,  but  on  an  undertaking  to  pay.  2  Atk.  114. 
(_/")  Heretofore,  it  feemeth,  that  no  rule  could  properly  be  made  for  taxation,  unlefs  there  was  an  aftion 
pending  upon  the  bill.  Sprinijate  v.  Springate,  Salk.  332.  [g)  The  year  before  this  ftatutc  pafl'ed. 
Lord  Chancellor  King  declared,  that  he  firft  introduced  the  practice  of  bringing  in  the  money  into  the 
tourts  of  law  when  he  wai  Lord  L'Lief  Ju^ce  d  P.  3  and  Uiat  the  fame  rule  was  ai'tcrvards  adopted 

by 
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ty  the  court  of  K.  B. ;  for  the  party  being  flopped  from  fulng  at  law,  he  thought  it  reafonable  that 
the  attorney  fhould  have  fecurity  for  his  money  ;  but  his  Lord/hip  refufed  to  do  it  in  chancery. 
Mof.  68.  p.  40.  And  this  was  thought,  faith  Lord  Hardwicke,  a  great  hardfhip  on  clients  at  the 
time  of  making  the  aft,  becaufe  an  attorney  might  make  a  very  unreifonble  bill,  and  put  a  burthen 
on  his  client  to  raife  it :  the  act  therefore  varied  the  rule  both  of  courts  of  common  law  and  equity  ; 
fo  that  the  client  fubmitting  to  py  what  &ould  become  due,  the  bill  fhould  be  t.ixed,  and  that  without 
bringing  the  money  into  court.  2  Vcz.  451.  In  general,  accounts  caonot  be  taken  on  taxation  of  a 
bill,  much  lefs  can  the  client  after  taxation  allege  an  antecedent  demand,  and  dcfirc  to  have  that  de- 
duced ;  thi$  would  be  to  open  a  judgment,  (for  this  is  a  judgment  of  the  court  upon  the  client's  own 
fubmiffion  to  pay  what  may  be  due,)  and  would  make  thele  things  fo  uncertain  that  there  would  be  no 
end  of  them.  Ibid,  {b)  In  equity,  after  taxation,  the  folicitor  may  take  out  an  attachment  for  the 
bill  without  firft  of  all  taking  out  zfukpaina.  Sut  he  mu'.l  previoully  leave  a  copy  of  the  order  of 
taxation,  and  the  mailer's  report  of  the  fum  at  which  the  bill  is  taxed,  at  the  client's  houfe.  2  Aik.  114. 
Barnard.  Ch.  266.  (i)  But  the  executor  of  an  attorney  pays  no  cofts,  a'though  above  a  fixth  part  be 
taken  oft".  'Wefton  v.  Fool,  2  Str.  1056.  'Where  an  attorney  accepted  a  iefs  fum  than  he  demanded 
»n  difcharge  of  his  bill,  and  the  bill  was  afterwards  taxed,  and  a  fixth  part  of  the  fum  originally  de- 
manded taken  off;  the  court  conlidered  the  fum  accepted  in  full  of  his  bill,  as  his  demand  ;  and 
therefore  that  he  was  not  abfolutely  liable  to  pay  the  cofts  of  taxation.    Ecollier  v.  Dutour,  Barnes,  I2S.1 

[A  folicitor  cannot  bring  a  bill  in  equity  for  his  bill :  nor  can  Parry  v. 
he  go  there  for  an  account  after  his  bill  has  been  taxed,  upon  Owen, 
the  ground  that  the  officer  has  not  made  proper  allowances.  olbaidifton* 

V.  Crofs,  Com.  Rep.  6n. 

"Where  a  client,  unaffifled  by  an  attorney,  has  paid  a  la\v-bill,  Waimcfley 
and  accepted  of  a  receipt  for  it,  a  court  of  equity  has  allowed  '''  f°^^^' 
him  to  open  the  whole  account  notwithftanding,  and  to  take  ex-  see  too  sL* 
ceptions  to  any  improper  or  extravagant  charges.     And  where  a  WiUiam 
client  has  given  an  attorney  a  bond  or  mortgage  to  fecure  the  ^^^f  ^f"** 
payment  of  what  was  charged  to  be  due  to  him  on  account  of  a  2Atk.  196. 
law-fuit,  the   courts  of  equity  have  relieved  the  client  and  or-  Proof  v. 
dered  the  bill  to  be  taxed  :  and  the  ground  on  which  this  relief  Jjl'""'  SM* 

1  1    •    n  1  •   ,       1  lemp.  Tal- 

is given,  is,  the  great  power  and  mfluence  which  the  attorney  bot,  115. 

has  over  his  client.     Fa- Lord  Hardwicke,  Newman  v. 

Payne,  4  Br.  Ch.  Rep.  acc« 

A  folicitor  having  taken  a  judgment  of  his  client  for  400/.  Draper's 
whilft  the  caufe  was  depending,  and  fevcral  extraordinary  charges  ^"^P^l^y 
appearing  in  the  bill.  Lord  HardivLle  referred  it  to  be  taxed,  aAtk.  2*95. 
though  it  had  been  adjufted  and  allowed  feventeen  years  before,  4  Br.  Ch. 
and  ordered  the  judgment  and  fecurities  to  be  given  up.  ^^'     ^' 

An  attorney  cannot  be  compelled  to  deliver  up  any  deeds,  or  Comb.  43. 
writings  belonging  to  his  client,  w^hich  may  come  into  his  hands  1  Term 
in  the  courfe  of  the  bufinefs  in  which  he  hath  been  engaged.  Rep.  12-- 
until  his  bill,  taxed  by  the  proper  officer,  hath  been  paid.     But  ^^°*-  '^^'i' 
whether  he  have  fuch  a  lien  upon  deeds  and  writings  the  pro- 
perty of  third  perfons,  which  he  hatli  fo  become  poflelled  of,  is  a 
matter  of  doubt. 

Where  an  attorney  had  been  employed  by  one  who  afterwards  Park  ▼• 
became  bankrupt,  and  the  affignees  petitioned  to  have  the  papers  ^^o'* 
delivered  up,  and  that  the  attorney  might  come  in  for  his  de-  Tr.  ijsa. 
Xmnds pari  pajfu  with  the  other  creditors;  the  Lord  Chancellor  Expam 
faid,  that  the  attorney  had  a  lien  upon  the  papers  in  the  fame  f."^^',^^"^' 
manner  againft  the  affignees,  as  againft  the  bankrupt;  and  though  7  vin.  Abr. 
it  doth  not  arife  by  any  cxprefs  contract  or  agreement,  yet  it  is  74'   '  Co. 
as  etFedua],  being  an  implied  Gontra£t  by  law.     But,  he  faid,  l1"vs,"5''iV 
that  papers  received  after  the  bankruptcy  could  not  be  retained. 

An 
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attorney* 

An  attorney  hath,  in  confideration  of  his  trouble,  and  the 
money  he  is  in  difburfe  for  his  client,  a  right  to  be  paid  out  of 
the  duty  decreed,  or  money  recovered  by  him.  If  fuch  money 
come  to  the  attorney's  hands,  he  may  retain  to  the  amount  of  his  bill. 
He  may  ftop  it  hi  tratifituy  if  he  can  lay  hold  of  it.  If  he  apply 
to  the  court,  tliey  will  prevent  it  from  being  paid  over  till  his 
demand  is  fatisfied  ;  and  it  feemeth,  that  a  payment  by  a  defend- 
ant after  notice  from  an  attorney  not  to  pay  it  till  his  bill  is  dif- 
charged,  would  be  a  payment  in  his  own  wrong,  and  like  paying 
a  debt,  which  hath  been  afllgned,  after  notice.  He  is  entitled  to 
be  paid  out  of  money  levied  by  a  fheriif  upon  an  execution  under 
a  judgment  recovered  by  his  client ;  notwithftanding  the  fherifF 
may  have  had  notice  from  the  party  againft  whom  the  execution 
ifllied,  to  retain  the  money,  as  the  court  would  be  moved  to 
fet  afide  the  judgment  for  irregularity,  and  notwithftanding  a 
docket  may  have  been  ftruck  againft  the  client  becoming  a 
bankrupt. 

The  aflignees  of  a  bankrupt  cannot  take  out  of  court  mo- 
ney paid  in  by  a  defendant  in  an  adlion  at  the  bankrupt's  fuit, 
till  they  have  paid  his  bill. 

It  hath  been  determined  In  equity,  that  he  hath  a  lien  on  a 
lunatick's  eftate  for  money  expended  by  him  in  fuits  at  law  and 
in  equity.  But  the  reporter  queftions  this  do£lrine.  However, 
in  a  cafe  in  the  following  year,  on  a  petition  by  a  folicitor  to 
be  paid  his  bill  of  cofts  for  taking  out  a  commilTion  of  lunacy, 
out  of  the  lunatick's  eftate,  and  not  to  be  obliged  to  come  under 
a  commillion  of  bankrupt  which  had  iflued  againft  the  perfori 
who  took  out  the  commiflion  of  lunacy ;  Lord  Hardivicke  faid, 
that  folicitors  have  this  equity  allowed  them  to  be  entitled  to  a 
fatisfaclion  out  of  the  fund  for  their  expences,  whether  in  the 
way  of  fuit,  or  profecution  in  lunacy,  or  bankruptcy. 

His  lien  upon  a  duty  decreed  his  client  gives  him  a  preference 
to  fpecialty  creditors. 

If  employed  in  a  fuit  by  huftjand  and  wife  for  a  term  of  years 
In  right  of  the  wife,  and  the  hufband  die  leaving  no  aflet?, 
equity  will  decree  him  fatisfatStion  out  of  the  profits  of-th« 
term. 

The  courts  will  not  permit  an  attorney  to  be  defeated  of  this 
remedy  for  his  cofts  by  coUufion  between  his  client  and  the  de- 
fendant ;  as  where  a  client,  at  whofe  fuit  a  defendant  was  in 
cuftody  for  non-payment  of  cofts  taxed  for  fcandal  and  imperti- 
nence, executed  a  mere  voluntary  releafe  to  the  defendant  with- 
out the  knowledge  of  the  clerk  in  court,  the  chancellor  would 
not  difcliarge  the  defendant  till  he  had  paid  the  clerk  his  fees. 

This  however  is  to  be  confined  to  cafes  of  fraud  and  collu- 
fion  ;  for  if  the  client  has  fairly  and  honeftly  terminated  the  af- 
fair with  his  adverfary,  and  the  whole  debt  and  cofts  have  been 
paid,  this  equity  cannot  be  fet  up  againft  the  defendant. 

The  attorney's  lien  upon  the  cofts  is  fubject  to  the  equItabJe 
claims  of  the  parties  in  the  caufc. 

But 
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But  where  a  party  agalnft  whom  a  judgment  hath  been  ob-  4  Term 
famed  applies  to  get  rid  of  the  judgment,  the  court  will  take  ^'P*  '^S* 
care  that  the  attorney's  bill  is  fatiafied. 

As  where  A.  recovered  againft  B.,  and  B.  recovered  againd  A. 
and  C,  and  B.  moved  to  fet  off  the  damages  which  he  had  reco- 
vered againft  thofe  obtained  by  A  ;  the  court  infixed  upon  his 
undertaking  to  fatisfy  the  bill  of  y^.'s  attorney  in  the  firft  action, 
he  having  a  lien  on  the  judgment  for  his  colts. 

If  a  folicitor  recover  an  eltate  for  his  client  in  equity,  and  the  Arobl.  loz. 
client  die,  he  lofes  his  lien  upon  the  eftate  in  the  hands  of  tlie 
heir  at  law  j  but  if  the  fuit  be  revived,  the  lien  will  revive  too. 
Per  Lord  Hardivuke.'] 


(G)  Of  the  Privileges  which  an  Attorney  has. 

Am  i'ORNIES  have  (a)  privilege  not  to  be  fued  in  any  other  1  Leo.  256. 
***   courts  except  thofe  in  which  they  are  fworn  and  admitted,  ^^'''  ^^^^  '^^ 
becaufe  of  the  prejudice  that  may  accrue  to  the  buGntfs  of  thofe  ^'dVide'* 
courts  in  which  their  attendance  is  required  ;  neither  are  they  to  ^Jhatmenr. 
be  held  to  fpecial  bail,  becaufe  they  are  obliged  to  attend,  and  (")  But  this 
therefore  are  prefumed  to  be  always  amefnable;  alfo  as  officers  of  attorney  *" 
the  court  they  are  entitled  to  the  procefs  of  attachment,  and  may  iTiaii  not 
fue  by  attachment  of  privilege.  1^^^''^"'''" 

a  Roll.  Abr.  274.  Bro.  Supcrfedcai  i.  9  H.  6.  44.  [But  aftions  qui  tarn  »re  not  confidered  as  the 
king's  fuits.  T.  Raym.  275.  i  Bl.  Rep.  373.  Cowp.  367.]  Nur  unlefs  there  be  the  (anae  re- 
medy in  his  own  court ;  therefore  fliall  not  have  it  when  money  is  attached  in  his  hands  by  foreign  at- 
tachment in  the  (heriff's  court  in  L»"d;n.  Sand.  67.  I'^id:  Comb.  427.  Nor  in  an  adlion  real  a^ainll 
an  attorney  of  the  King's  Bench.  Sand.  67.  Nor  appeal  againft  an  a::orney  of  the  Common  I'leas. 
Sand.  67.  Nor  when  he  fues,  or  is  fued  in  auter  droit,  as  executor  or  adminiftrator.  12  .Mod.  316. 
Ld.  Raym.  533.  Hob.  177.  Salk.  a.  pi.  4.  Nor  when  one  att  >rney  fues  another,  if  both  of  the 
fame  court.  2  Mod.  298.  2  Roil.  Abr.  274.  Barnes,  31;.  ;  [for  if  of  difiertnt  courts,  tiie  ph;r.tiff  is 
entitled  to  his  privilege.  2  Str.  1141.  1  Bl.  Rep,  19.]  Nor  when  hs  joias,  or  is  joined  in  the  fame 
afiioQ  with  others.     Venc.  29S.     Dyer,  277.     Godb.  10.     2  Roll.  Abr.  275. 


Alfo  if  an  attorney  of  any  of  the  courts  of  We/ltnlnJler-hAW  Cro.  Car. 
be  chofen  conftable,  he  may  have  a  writ  of  privilege  for  his  ^^v- 
difcharge,  for  his  attendance  being  neccflary  in  thofe  courts,   it  M^rch,  30. 
is  apparent  that  he  cannot  execute  any  inferior  office  in  perfon  ;  "^ent.  /6. 
and  this  privilege  he  fliall  have,  not  only  where  there  is  no  fpe-  ^l'  ^f^g''* 
cial  cuftom  concerning  the  election  of  conilables,  but  alfo  where  Uv.'  265.' 
they  are  chofen  by  a  particular  cuftom  in  refpe6l  of  their  eftates,  R'ym.  i79» 
or  otherwife,  for  that  no  fuch  cuftom  ffiall  be  intended  to  be 
more  ancient  than  the  ufages  of  thofe  courts,  and  therefore  fc^l 
give  way  to  them. 

Vithiii.  Privilegfy  (B). 


Vox.  I, 


3o6  attorncj). 

(H)  Of  Offences  and  Mifbehavlour  for  which  he 
is  punifhablc;  and  herein  of  the  Form  of  the 
Proceedings  againrt  him. 


A  TTORNIES  are  ofRcers  of  the  court,  and  liable  to  be  pu- 
'^^   niftied  In  a  fummary  way,  eitlier  by  attachment,  or  having 


a  Hawk. 
P.  C.  *i: 

St.'w.i.  2r.  their  names  flruck  out  of  the  roll  of  attornies,  for  any  ill  prac- 

c.  19.  tice  attended  with  fraud  and  corruption,  and  committed  againft 

S''lc   '-6^  '^^  obvious  rules  of  juftice  and  common  honefly :  but  the  court 

Cro.Car.;;.  will  not  cafily  be  prevailed  on  to  proceed  in  this  manner,  if  it 

6  Mod.  J  6.  appears  that    the    matter  complained  of   was  rather  owing  to 

Mod.  ICO.  "cglecl  or  accident,  than  defign  ;   or  if  the  party  injured  ha« 

12  MoJ.  other  remedy  provided  by  a6l  of  parliament,  or  adlion  at  law. 

251.   3rS.  ^ 

440.  5S3.  657.  665.  Freeman,  74.  4  Mod.  367.  z  Bl.  Rep.  991.  4  Burr.  2060.  G^Bf* 
Yaliien.  [An  attorney,  convidled  of  felony  and  punifhed  for  it,  was  iVruck  off  the  roll  as  a  ^mn 
unfit  for  the  profeffion,  though  no  particular  mifconJa<it  was  imputed  to  him.  Ex  furte  BrownfaW, 
Cowp.  S29^ 

38E.3.S.b.  But  jf  2.n  [a)  attorney  take  upon  him  to  profecute  or  defend 
r^Str.'n97.  ^  fult  for  another,  M'ithout  any  manner  of  dire£Hons  from  him, 
J  Wilf.  30.  the  court  will  grant  an  attachment  ngainfl  him.  [So  if  he  put 
Oppenheim    another  attorney's  name  to  procefs  without  his  authoriry.l 

V.  Harnfon,  '  ^  •'   -" 

1  Burr.  20.]  {11)  Alfo  a  perfon  taking  upon  himfiif  to  profecute  or  defend  any  adlion,  who  is  no  at- 
torney, is  liable  to  be  puniihed  in  this  manner,  wl>ether  he  kiad  any  di.ecVions  or  not.  2  Hawk  P.  C. 
aiy.  In  ftriftnefs,  he  is  liable  to  be  puniftied  unlefs  he  record  his  autiiority  or  warrant  of  attorney  in 
time.     2  Hawk.  F-  C.  217.     See  too  25  G.  3.  c.  So.  f.  13.,  C^c. 

2  Hawk.  Attornies  are  alfo  punifhable  for  bafe  and  unfair  dealings  to* 
FR^^T^'  ^'^^'^^  ^'^^""  clients  in  the  way  of  {k)  bufinefs,  as  for  protrafting 
Say.  kep.  '  ^"'^''  ^7  httle  flilfts  and  devices,  and  putting  the  parties  to  unne- 
50.  ceflary  expenccs  in  order  .to  raife  their  bills;  or  demanding  fees 
(^)  Where  f^j.  bufinefs  that  never  was  done ;  or  for  {c)  refufing  to  deliver  up 
guilty  of  to  their  clients  writings  with  which  they  had  been  entrufted  In 
grois  negii-  the  way  of  bufinefs,  or  [d)  money  wliich  has  been  recovered  and 
founswiif  '^'^celved  by  them  to  their  client's  ufe;  and  for  other  fuch  like 
upon  mo-*  grofs  and  palpable  abufes. 

tion,  compel  them  to  indemnify  their  clients  from  the  confcqiiences.  Fawkes  v.  Pratt,  i  P.  Wmn. 
593.  But  for  a  mere  mifta.cc,  the  clients  will  be  Icfc  to  their  o^diuary  remedy.  Baiker  v.  Butler, 
2.  Bl.  Rep.  7S0.J  (i)  But  the  court  will  feldom  gran<  an  attachment  for  the  detainer  of  fuch  writ- 
ings or  money,  without  firfl:  mak  ng  a  lule  on  the  attoineyno  deliver  them  to  tbe  party  ;  alfo  it  w  11 
juftify  an  attorney's  detaining  fuch  writings  or  money  for  his  fccurity,  till  he  be  paid  all  his  juft  fees  ; 
nor  wiii  it  ever  inte.'pofe  in  this  manner,  as  to  any  writings  or  money  received  by  an  attorney  on  any 
other  account,  except  only  in  his  w.iy  of  bufinefs  as  zn  attorney,  but  will  leave  the  pa;ty  to  his  ordi- 
nary remtdy  by  adion.  Salk.  S7.  pi.  5.  [But  in  the  cafe  of  Strong  v.  H^v,  though  it  appeared  that 
the  deeds  did  not  come  into  the  hands  of  the  attorney  in  the  way  of  his  profcflion,  yet  the  court  ordered 
him  to  deliver  them  up,  otherwife  attachment.  Str.  621.  S  Mod.  359,  S.  C.  And  alike  order 
W4S  made  in  3  Term  Rep.  276.  whc:e  they  came  into  his  poircffi -n  as  fleward  of  a  court  and 
receiver  of  rents.  V.'hcre  an  attorney  accidentally  loft  a  deed  entrufted  to  his  care,  an  atrachment 
was  granted,  bit  ordered  to  lie  in  the  ollice  till  farther  direftions.  The  mode  of  proceeding  in  this  cafe 
feenis  to  b?,  f.ir  the  plain! if^orfilc  a  bill  in  equity  againft  the  attorney  for  a  dii'covcry  c{  the  doed  ; 
the  cxpcnce  of  doing  fo  to  be  paid  by  the  attorney.  Court  v.  Gilbert,  2  Burnard.  K.  B.  263, 
Where  an  attorney  delivered  back  to  his  client  a  deed  which  he  had  received  from  him,  the  court 
would  not,  upon  the  motion  of  a  third  perfon  by  whom  the  deed  had  been  lent  t»  the  client,  grant  a 
rule  agiinft  tiie  attorney  to  deliver  it  up.  Dottin's  cafe,  Str.  54-.  Where  it  appears  that  a  third 
pjrfjn  is  interefted  in  t.hcde.ds,  the  court  will  (ai-c  »  iec^rity  from  thf  pcfiMi  to  wh^m  they  aie 

de'.iveicd 
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(JtUvercd  to  produce  them  on  demand  for  the  infpeftlon  of  fuch  third  pctfon.     Hughes  v.  Mayre, 

3  Term  Rep.  275.  An  attorney  of  one  couTt  pr»6tifing  in  anoiher  court,  theitby  becomes 
amefnable  in  chi^  inftance  to  the  jurifJiftion  of  fuch  ot'h-r  court.  «  Mod.  340.  j  {d)  Attorneys  em- 
kezz*ing  their  client:'  money  excepted  out  of  the  inlolvent  debtor;  &f\, 

Attornies  are  punifhable  for  difobeying  the  rules  of  court,  of  Cro.Car.74. 
which  they  have  notice,  cither  exprefbly  or  impliedly  ;  alfo"  for  ^v*""'  ^^i. 
forging  a  writ,  or  any  other  matter  of  record,  or  but  attempting  pi'  ^g',  ^'^^ 
to  do  it;  or  for  taking  out  a  capias  which  has  no  original  to  war-  >itt.  Ar- 
rant it;  or  for  receiving  money  of  a  client  for  fuing  out  an  origi-  '::'^"l'''^  ^* 
nal;  and  alfo  for  the  fine   due  thereon   to   the   king,  where  in   \.    Brc! 
truth  no  original  was  fued  out,  nor  any  fine  paid  to  the  king;  or  PrniUgei 
for  endeavouring  to  impofe  upon  the  court;  as  by  caufing  an  ac-  ^^'^^  gg^ 
tion  to  be  brought  againft  one   in  it,  by  collufion,  without  any  ;  Hawk, 
juft  ground,  in  order  thereby  to  entitle  the  party  to  the  privilege  *''•  Cr.  145. 
of  the  court,  and  afterwards,  upon  the  examination  of  the  mat-  \ll'^  q^' 
ter  in  court,  giving  a  falfe  account  of  it;   or  for  giving  dircc-  475,    20 
tic^fto  a  (heiitf  concerning  what  perfon  lie  fiiould  return  on  a  ^-  6-  37-  a- 

Pannfel  *.  L,t.Rep.46, 

4  Inft.  loi.  Hetl.  29.  [See  too  fevcral  other  inftances  where  attornie?  are  punifhable.  Str.  410. 
576.809.10:4.  C.  T.  H.  131.237.  Andr.  275.  2  liirnaid.  K.  B.  219.  CI.  kePP2.  The 
ilriking  oft' the  roll  is  not  to  be  underftood  as  a  perpetual  difabiiity,  but  may  be  confidered  in  the  light 
9f  *  fufpenfioa  only,  and  the  party  may,  if  the  court  fees  caufe,  be  le-admitted.  Rex  v.  Greenwood, 
Bl.  Rep.  222.] 

•  An  attorney  ordered  to  pay  cods,  (as  well  aj  his  client)  having  joined  in  an  affidavit,  to  fopport  a 
frivolous  complaint,  and  made  icfentful  declarations,  whi^h  fliewed  him  to  be  perfonaiiy  aflivc  m  it. 
1  Butr.  654. 

[If  attornies  do  any  thing  wrong  quii  attornies  in  inferior  Evans  v. 
tourts,  the  fuperior  courts  will  punifii  them  fot  itj  for  they  ^^^.\^ 
cannot  a6l  in  th&  former,  Unlefs  they  are  admitted  of  the  latter.]         ''  '^ 


^lunita  £5uerela. 


AN  audita  querela  is  a  writ  to  be  delivered  againft  an  unjud 
judgment  or  execution,  by  fetting  them  afide  for  fome  in- 
juftice  of  the  party  that  obtained  them,  which  could  not  be  pleaded 
In  bar  to  the  a£lion ;  for  if  it  could  be  pleaded  it  was  the  party's 
own  fault,  and  therefore  he  (hall  not  be  relieved,  that  proceed- 
ings may  not  be  endlefs. 

(A)  Who  may  be  relieved  by  Audita  ^erela^  and 
againft  whom. 

(B)  In  what  Cafes  an  Audita  ^erela  will  lie. 


3o8  autiita  £XuevcIa^ 


(A)  Who  may  be  relieved  by  Audita  ^crcla^  and 
againft  whom. 

7lnft.  673.  iF  an  infant  acknowledges  a  recognizance,  flatute-merchant  or 
D>er,  232.  1  ftapic^  or  recognizance  in  nature  of  a  ftatute-ftaple,  he  cannot 
Moor,  75.  avoid  this  without  an  audita  querela  brought  before  his  full  age, 
S.  P.  ad-      becaufe  his  nonage  ought  to  be  tried  by  infpedtion. 

judged. 

10  Co.  45.  S.  P.  Nov,  16.  Yilv.  88.  Cro.  Jac.  59.  2  Roll.  Abr.  57.  2  Eulft.  jao.  V'JtVLt%. 
149.  F.  N.  B.  105.  That  an  Infant  may  bring  an  audita  cue '.'/a  to  avoiH  a  ftatute  for  his  nonage, 
;ilthough  it  be  not  certified  or  rsturnsd  in  any  court.  Andcr.  22?.  And  there  faid,  that  the  common 
piaiticc  was  fo,  elfe  the  conuzor  might  be  of  age  before  the  conuzee  would  procure  it  to  be  certified. 
yiJ*  3  Built.  307.     ^liie  title  Ir/ant. 

VelT.  155,  If  ^.  being  within  age  becomes  bail  for  B.f  and  after  twa^cire 
«^  ^1%  f'^'  '^"^  «/Zv7  returned,  judgment  is  given  againft  .<^.,  i^c.  h^may 
nJeCo.  '  have  an  audita  querela  and  aVOid  the  recognizance,  and  fo  the 
Ent.  87,88.  judgment  thereupon  of  confequence  fhall  be  avoided. 

"Where  an 

infant  was  bail  and  taken  in  execution,  and  he  brought  an  audita  querela,  and  moved  to  be  infpefted  ; 
the  court,  as  a  matter  difcretionary,  refufed  to  admit  him  to  bail  till  he  corroborated  his  allegation 
by  the  oaths  of  witnelfes,  and  a  copy  of  the  regiftcr  where  he  was  born,  was  produced ;  but  if  he  had 
brought  his  auJiia  querela  before  he  was  taken  in  execution,  lie  mull  liare  had  ijuferfedeat  of  courfc. 
Carth.  278,  279. 

Cro.  Jac.  But  if  A,  being  within  age  enters  into  a  bond  to  jff.,  who 

*94'   ^'^^^  procures  C,  without  any  warrant,  to  appear  for  A.  and  confefles 

B.    *  Sid.  a  judgment  thereupon,   yet  A.  (liall  not  have  an  audita  querela^ 

fu.  If  the  but  he  muft  take  his  remedy  by  adion  of  difceit  againft  the  at- 

court  would    .  # 

not,  on  mo-  tomey  *. 

tion,  have  fct  afide  the  judgment  ? 

Roll.  Abr.  If  tenant  In  fall  acknowledges  a  ftatute,  and  dies,  and  the  co- 
305.  Cro.  nuzee  fues  execution  againft  the  heir,  he  may  avoid  it  by  aflife, 
yuieSii.ff,.  without  being  put  to  his  audita  querela. 

But  the  ilfue  at  his  eleftion  may  have  an  audita  querela,  it'  he  will.  Roll.  Abr.  305.  Cro.  Jac.  85. 
That  this  is  only  an  equitable  aftion,  and  may  be  brought  by  a  reverfioner,  or  him  that  has  but  inttrtjj'c 
terrr.iniy  or  might  have  been  by  c-jiui  que  uje  before  the  llatute.     March,  71. 

Roll.  Abr.  So  If  a  difleifor  ackno^^'ledges  a  ftatute,  and  the  difleifee  en- 
3»4-  ters,  the  conuzee  extends  the  land,  the  difleifee  is  not  put  to  his 

424.  477.     ^tjdita  querela  to  avoid  the  extent,  becaufe  there  is  not  the  appear- 
ance of  juftice  in  this  extent,  the  conuzor  having  only  a  tortious 
and  unlawful  feifin  of  the  land,  and  confequently  no  power  to 
charge  it. 
Rjvm.  19.        15ut  \i  A.  be  tenant  for  life,  remainder  to  B.  his  fon  in  tail, 
Sid'.  54.        A.  enters  into  a  recognizance  and  dies,  C.  brings  ti  fcire  facias ^ 
^^^'  'lev    ^^^  ^'  ^^  returned  heir  and  tertenant,  and  warned,  but  make* 
41,42  s.c.  default;  he  can  have  no  audita  querela  to  avoid  this  execution, 
between        becaufc  he  had  a  day  given  him  in  court  to  fet  afide  the  recogni- 
Culifo'rd.      zance,  and  it  was  his  folly  not  to  appear  when  warned, 
f  So  in  afcirefjciai  on  a  judgment,  if  defendant  has  a  releaic,  but  omiti  to  plead  it,  he  ihall  not  have 
ut  atidtta  juertU*     1  Wilf.  q8.J 

If 
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If  a  ftatute  be  acknowledged  to  two,    of  which  one  is  an  48  E,  3. 
infant,    and   they  make  a  defeasance,    and  after  fue  execution  j^',.''*,. 
contrary  to  it,  an  audita  querela  Ihall  be  brought  againlt  both,  -,2.' 
for  it  does  not  appear  within  the  deed  that  he  is  an  infant ;  alfo 
the  deed  of  an  infant  is  only  voidable,  and  peradventure  he  will 
affirm  it. 

If  a  flatute  be  made  to  baron  and  feme,  and  they  make  a  de-  Roll.  Abr. 
feazance,  and  fue  execution  contrary  to  it,  the  audita  querela  3'*-[C5w. 
ihall  be  brought  againft  both,  although  the  defeazance  be  void  as  £r.  bVI/ *' 
to  the  wife  j  for  this  action  is  in  lieu  of  an  anfwer  of  the  cxecu-  pi  81. 
tion,  which  is  fued  by  both ;  and  this  is  all  one  as  if  the  baron  ^»^^-'^^'' 
alone  had  made  the  defeazance,  which  would  have  been  a  fuffi-  Baron  and  ' 
cient  difcharge.  J-ime,i>].T^.] 

If  a  ftatute  be  acknowledged  to  a  feme  fole  and  jf.  5.,  and  after  nE.4.8.b. 
the  feme  take  hulband,  and  J.  S.  releafc,  and  after  execution  ^®"'  •'^'»'- 
be  fued,  the  audita  querela  may  be  brought  againft  the  baron  and  ^' 
feme  and  J.  S. 

If  two  executors  fue  execution  for  damages  rec6vered  by  the  21  E.  3. 
tcftator,  where  one  hath  releafed,  an  audita  querela  lies  againft  q^^^  g- 

both.  Roll.  Abr.  * 

312.     That  no  audita  juercla  lies  a^alnA  the  king.     Noy,  26.     2  BulU   325.     Jcnk.  129. 

(B)  In  what  Cafes  an  Audita  ^/erela  will  lie. 

iF  a  conuzee  of  a  ftatute  releafes  to  the  tertenant  all  right,  in-  Cro.  Ellx. 

"*•  tereft  and  demands,    together  with  all  fuits  and  executions,  "^^^^ 

and  afterwards  fues  execution,  the  tertenant  (hall  have  an  audita  RoU.  AbV. 

ctffrf/rt  to  fet  afide  this  execution.  3»3'    Co. 

^  Lit.  165. 

391.  10  Co.  47.  But  it  may  be  demanded,  how  a  ftatute,  which  has  the  force  and  folsmnity  of  a 
judgment,  can  be  avoided  by  an  a£l  of  lefs  notoriety  than  itfelf ;  as  a  releafe,  which  is  an  a^  in  f>ais, 
muft  Se  confeflTed  to  be  ;  which  overthrows  the  eftzbliflied  rule  unumjuedque  foii-ityr  en  iig.imine  yi/e  tiga- 
tur.  The  anfwer  to  t:iis  is,  tha:  notwithftandinj  the  rsleafe,  &c.  from  the  conuiee,  the  ftatute  lli!l 
continues  in  force;  but  the  law,  with  reafon,  conftiuing  all  men's  deeds  molt  ftrongly  againft  themfelves^ 
by  this  aA  precludes  the  conuzee  fiom  execution;  but  this  muft  be  by  bringing  an  avaita  querela  ; 
for  without  this,  nothing  appears  to  the  court  deihuftive  of  the  ftatute  :  the  words  of  the  releafe  muft 
^e  comprchcnfivc  enyujh.     I^ide  Cro.  Eliz.  552.  and  the  authorities  /<//); a  •» 

•  See  farther,  Com.  Dig.  1  V.  485,  ^t. 

So  in  trefpafs  or  other  action,  if  it  be  found  for  the  plaintiff  Roll.  Abr. 
at  nift  priasy   and  after,    before  the  day  in   Bank,   the  plaintiff  3=7- 
releafe  to  the  defendant,  and  after  judgment  be  given  for  the  CrJ!'jac* 
plaintiff,    the   defendant  ftiall  have   an  audita  querela  upon  this  6.|6. 
matter,    becaufe  he  could  not  plead  die  releafe  at  tlie  day  in  ""f*-  '^** 

n       1  I  elv,  1*5. 

Bank.  [BroConrin. 

p.  27.  Infra,  tit.  Pleas  and  Pleading,  P.  See  the  cafe  of  Lovell  v.  EaftafF,  3  Term  Rep.  5  54*  where 
the  bankruptcy  of  the  plaintiff,  between  the  tiial  and  the  day  in  bank,  was  pleaded  as  a  plea  fi^t  darrtm 
continuance.]  But  if  it  had  been  in  the  cafe  of  tneking,  the  defendant  at  the  day  in  Bank  might  have 
pleaded  it,  becaufe  no  audita  querela  lies  againft  the  king.  Noy,  26.  If  there  bs  judgment  sga'nft 
the  defendant  for  debt  and  damages,  and  before  execMtion  the  money  Is  paid  to  the  plaintiff",  wha 
thereupon  releafes  the  defendant,  and  afterwards  takes  him  in  execution  within  the  year,  jet  he  ihall 
not  have  aa  action  for  this  vexation,  but  muft  bring  an  audita  querela.     4  Mod.  14.  "t* 

f  Sed  qu.  Would  oot  a  fpcclal  a^ion  on  the  ctft  lie  ? 

X3  '  If 
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Ko:i.  Abr.  If  a  conuzee  of  a  ftatute  gives  a  deed  of  defeafance  to  the  co? 
f!  K.  B.  r^^zor,  anu  afterwards  fues  execution,  contrary  to  the  form  of 
ja^.  the  defeafance,  the  conuzor  may  have  an  audita  querela^  becaufe 

the  aefeafance  precludes  the  execution,  if  the  terms  or  condition 
of  it  be  performed  by  the  conuzor ;  and  the  conuzor  may  have 
an  audita  querela ^  though  the  condition  be  not  performed  accord- 
ingr  to  the  defeafance,  if  execution  was  fued  before  the  condition 
broken,  becaufe  the  conuzee  extended  before  his  time ;  and 
therefore  the  execution,  being  unjuftly  fued,  muft  confequently 
be  an  injury  to  the  conuzor. 
Moor,  pi.  Ixi  audita  querela  the  cafe  was  this :  The  conuzee  gave  a  de- 
*°^''*  feafance,  that  if  he  fued  execution  of  the  lands  the  conuzor  had 

in  Kent^  the  ftatute  ftiould  be  void ;  the  conuzee,  contrary  to  his 
defeafance,  extended  the  land  in  that  county ;  and  it  was  ad- 
judged this  writ  well  lay  to  avoid  the  execution  and  vacate  the 
ftai.ute  ;  for  the  defeafance  was  no  way  repugnant  to  the  ftatute, 
becaufe  the  conuzee  might  ftill  extend  the  lands  of  the  conuzor 
in  any  other  County,  and  take  his  body  and  goods, 
r.  N.  B.  If  ^.  enters  into  a  ftatute  to  5.,  and  pays  the  money  at  the  day 

}°^'  affigned,  upon  which  the  ftatute  is  cancelled,  and  after  B.  forgei 

a  new  ftatute  in  the  name  of  ^.,  in  this  cafe  A.  may  relieve  him- 
felf  by  audita  querela,  for  the  forged  ftatute  having  all  the  eflen- 
tials  of  a  true  one,  the  court  was  obliged  to  look  on  it  a^  fuch 
till  the  contrary  appeared,  which  the  conuzor  could  not  fet  forth 
before  execution,  having  no  day  to  appear  judicially  in  court,  and 
therefore  is  put  to  this  writ  to  avoid  the  execution  founded  on  the 
injuftice  of  the  pretended  conuzee. 
Roll.  Abr.  If  the  conuzee  of  a  ftatute,  upon  agreement  with  the  conuzor, 
i'^*  delivers  up  the  ftatute  in  heu  of  an  acquittance,  and  after  fues 

execution,  and  the  conuzor  prays  a  re-extent,  becaufe  that  the 
land  was  extended  too  low,  and  has  it  granted  him,  he  Ihall  never 
avoid  the  extent  by  audita  querela,  becaufe,  by  his  praying  the  re- 
cxtent,  he  admits  the  ftatute  good  and  executory. 
Roll.  Abr.         If  upon  an  elegit  the  fheritF  takes  an  inquifition,  and  there  are 
iz^Mod.       Several   lands  found    fubjec^    to    the  extent,  and   feveral  value? 
365.  found,  and  the  ftieriff  returns,  that  he  has  delivered  fome  of  the 

lands  in  particular  for  the  moiety,  where  it  appears  according  to 
jche  values  found,  that  an  equal  moiety  is   not  delivered   to  she 
party  who  recpvered-,  but  more  than  a  moiety  ;  yet  this   is  not 
void,  nor  13  it  a  difleifm  by  the  entrv,  but  only  voidable  by  audita 
querela. 
Foil.  Abr.        If  a  rnan  in  execution  upon  a  judgment  for  debt  or  damages, 
So^fthc       ^^  delivered  out  of  execution  by  the  Ihcriff  or  gaoler  who  hath 
plaintiff        hirn  in  execution,  witli  the  affcnt  of  him  at  whofe  fuit  he  is  in 
confents        cxccutlon,  and  after,  by  colour  of  this  iudijment,  he  takes  him 

that  one  de-  .  ,  ,..■'.  ^  i-  ;      i-  i- 

fcndantonty  ^g^-"  ^nd  puts  him  in  priion,  an  audita  querela  lies  upon  this 
fliai!  be  «Je-    matter,  and  thereupon  he  fhall  be  delivered. 

livcred  out 

cf  execution,  Price  v.  Coodrick,  Stile,  387.  So  if  one  of  the  bail  be  delivered  out  of  r.xecuiion,  he  /Iia|l 
«, It  talct;  the  other.  3  Lcnn.  zoo.  Stile,  J17.  [It  muft  be  obfcrved  that  the  only  point  detennined 
tn  the  cafe  of  Price  v.  Goodrick  was,  that  where  the  plaintiff  confents  to  the  difchsr^e  of  one  de- 
Jer.dant  ja  cxicution,  the  court  will  not  rdicrc  ths  other  upon  .Tiotior,  bat  put  him  to  his  audita 
■    ■  •        '       -  ^siriLi 
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fttcr^a.  Whether  entklcd  to  relief  or  not  upon  the  audita  querela,  was  left  open  by  that  caf;.  Sa 
confidcred  by  the  court  of  Common  Pleas,  who  a^ed  accordingly  in  a  like  cafe  of  Williami  v>  Jaijucs 
and  Griffin,  Mich.  zS  Geo.  3.  j 

But  if  A.  be  in  execution  at  the  fuit  of  B.^  and  after  A.  efcape  /^</^  title 

with  the  confcnt  of  the  flicrifF,  and  after -^.  return  to  the  prifon,  f^'^^o'T,"* 

and  the  fheriflp  keep  him  in  prifon  upon  the  faid  execution,  A.  Abr.  307. 

fhall  not  be  difcharged  by  audita  querela^  for  B.  has  it  flill  in  his  Hob.  60. 

election  to  have  him  in  execution  at  his  fuit,  and  fliall  not  be  ^j'^^'^^^* 

compelled  to  take  his  remedy  againll  the  fheritT,  who  perhaps  may  2 Leon.  nS. 
be  worth  nothing,  for  this  voluntary  efcape. 

If  the  principal  be  taken  in  execution  upon  a  judgment,  and  /-'/i/f  head  of 

after  a  fclre  facias  returned  according  to  the  courfe  of  the  court,  ^"j/ "> C'-i'ii 

judgment  be  given  againft  the  bail,  and  thereupon  he  be  taken  in  RdhAbr. 

execution,  and  after  the   principal  be  delivered   upon  an  audita  308- 
querela,  becaufe  the  recovcror  had  acknowledged  fatisfa£lion,  ^c.     :^"^^  . 

in  this  cafe,  though  the  recognizance  was  forfeited  by  the  bail,  taken  in  ex- 

by  not  bringing  in  the  principal  at  the  tin\e  appointed  bylaw,  fcution,  the 
yet  in  as  much  as  the  judgment  and  execution  againil  the  bail  de-    j    "?^^ 

pends  upon  the  judgment  againll  the  principal,  and  he  was  but  a  difcharge  of 

fecurity  for  the  payment  of  the  money,  of  which  the  recoveror  themfcives, 

is  fatished,  the  bail  Ihall  be  difchariTcd  *.  and  if  by  ac- 

'  o  cidcnt  they 

omit  to  pleid  it,  and  execution  /iTues  againft  them,  I  conceive  on  motion  the  court  would  fct  the  exe- 
cution alide,  ih;  plaintiff  being  fati^fied,  by  liaving  the  body  of  the  principal  in  execution. 

If  A.  and  B.  are  bound  in  an  obligation  jointly  and  feverally,  and   5  Co.  S5. 
judgment  given  againft  each  on  feveral  actions  brought,  and  both  Bloomfield's 
taken  in  execution,  and  after  A.  efcapes,  yet  B.  lliall  not  be  de-  roiI,  ^1,^. 


tiae  (heriff  is  worth  nothing.  the  plaintiff 

recovers 
againll   the   iheriff  in  debt,    and   where  in  cafe.     I'Ue  Mod.    170.     12  Mod.  105.   598.     Danv» 
AJw.  635.1 

f  I  ihould  conceive  there  is  r.ot  any  diverfity,  but  that  ph'mU ff  \xing  fatisfed  by  the  fheriff  (and  not 
till  tlien)  the  court  would  difcliavte^.  out  of  cufljdy,  on  motiun. 

If  A.  \ez(es  B/aci-nne  for  years  to  B.y  arid  then  acknowledges  a  Roll.  Abr. 
flatute  to  C,  and  afterwanls  another  to  D.y  then  C.  takes  a  leafe  ^°^' ,  ^ 
of  the  reverfion,  and  the  rent  from  A.^  by  which  he  has  fufpended  ^i^'.  ^^j, 
tlie  execution  of  the  ftatutc  during  the  term,  and  confequently  s.  c.  be- 
laid the  land  open  to  tiie  extent  of  D.  the  fecond  conuzee,  who  [|^""„  "*j 
fues  execution  ;  if  thereforo  C.  fliould  extend  the  reverfion  and  Carraway. 
rent  during  his  own  leafe,  B.  the  leflee  is  not  obliged  to  pay  hiiA 
the  rent,  but  may  avoid  the  extent  by  pica  without  audita  querela^ 
becaufe  C  hath  fufpended  the  execution  of  his  flatute,  the  firft 
in  date,  by  the  acceptance  of  the  leafe  from  the  conuzor. 

If  a  ftatute  is  erroneoufly  acknowledged,  as  before  one  that  has  Cro.EI.a35. 
no  authority  ;  or  if  a  ftatute-merchant  hath  but  one   feal,   an  \]^^'^^  ^°' 
audita  querela  [a)  lies,  and  not  a  writ  of  error,  for  this  is  no  re-  Owen,  142. 
cord ;  but  if  a  flatute  io  well  acknowledged,  and  the  execution  ^y«^  35- 
erroneous,  a  writ  of  error  lies.  (d)  That  It 

lies  where  a  man  ought  not  ts  be  charged,  and  yet  withogt  any  default  In  hiojfelf  bath  no  other  way  of 

X  4  aveiiii.-i2 
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avoiding  U.  Kelw.  45.  That  It  muft  be  founded  upon  a  fuggeftion  not  contrary  to,  hut  admUtmg 
the  verdi^.  Sav,  69,  70.  Where  a  judgmcnr  in  a  copyhold  couit  revevfed  upon  petition  V>  the  lord, 
and  the  party  reilored  to  his  damages  by  oudiia  qucrcLi.  Hob.  54.  Where  after  judgment  the  trefpafa 
vias  difcharged  by  an  aft  of  indemnity.  2  Mod.  37.  Fitzgib.  88.  130.  Raym.  89.  Keb.  634. 
Where  the  party  muit  bring  a  Jcire  facias,  ^nd  cannot  be  relieved  by  audita  qutrtla,  "vide  title  Scire 
Faciai.  And  where  a  writ  of  error,  "z^ji/c  title  iirra/-,  and  Carth.  282.  4  Mod.  314.  Ld.  Raym.  27. 
Sailt.  262.  p'-  3-  And  where  the  party  may  be  rei:ev;:d  on  motion.  Salk.  93.  pi.  4.  [Where  a/frw^ 
(oie  married  between  interlocutory  jihlgment  and  tne  final  judgment,  and  after  the  final  judgment,  the 
hufband  and  wife  brought  a  fcirc  facias  theieupon  for  the  defendant  to  ihew  caufe  qu.'jre  ixerutionem  ran, 
&c.  the  court  of  Exchaqjer  would  not  fet  afide  the  judgmt;iic  upon  motion,  but  put  the  defendant  to 

his  audita  querela.     Lord  Sutherland  &  Ux.  v.  ,  Bunb.  281.     So  where  z  fnie  married  after  the 

interlocutory  judgment,  and  before  executing  the  writ  of  inquiry,  the  court  refu fed  to  interpofe  upon 
motl-n,  and  left  the  defendant  to  his  uudita  querela.  Chubbs  v.  Billington,  Bunb.  283.  The  court 
will  nsc  relieve  upon  motion  if  the  la>v  is  doubtful,  though  the  fafts  are  admitted,  but  will  oblige 
the  party  to  refort  to  an  audita  querela.  Lord  Portchciler  v.  Petric,  K.  B.  Tr.  z^  G.  3.  Williams  Vi 
Jaques  and  Griffin,  C.  P.  M.  i8  G.  3.] 

F.  N.  B.  If  ?.  ftatute  be  delivered  to  B.  to  be  kept  in  an  indifferent 

p°1i  Ah  band,  upon  certain  conditions  between  the  conuzor  and  conuzee; 

308.*  Q-  '  if -S>  before  the  conditions  performed,  deliver  it  to  the  conuzee, 

*  Or  per-  and  he  fue  execution,   the  conuzor  at  his  election  may  either 

*^.^P^  Aon'  ^^^^^    ^"  audita   querela   upon   this  jnatter,  or  a  writ  of  difceii 

uponthecafe-againft  jB.  * 

Cro.  Tac.  ^^  ^^^^  Conuzor  is  taken  in  execution  upon  a  ftatute,  and  the 
218.  So  conuzee  covenants  to  difcharge  him  from  theflatute,  the  conuzor 
upon  a  pro-  ^^.^^  ^^^  thereupon  have  an  f::idita  querela,  but  muft  take  his  re- 

mac  to  Qif-  ^      V  r,-  e  ^  - 

charge,  &c.  medy  by  action  or  covenant. 

an  aftion  upon  the  cfife  only  lies.     Built.  152. 

Roll.  Abr.  If  a  man  makeo  a  feoffment  upon  condition  to  re-infeoff  him, 
^'°*  and  after  the  feoffee,  to  the  intent  to  deceive  him,  falfely  and  by 

covin  between  him  and  B.  acknowledges  a  recognizance  to  JB., 
and  after  re-Infeoffs  him,  the  feoffee  may  have  an  audita  querela 
upon  this  matter  J  for  this  is  grounded  upon  the  matter  of  re- 
cord, as  well  as  upon  the  jriatter  of  difceit,  which  is  mattec 
in  pais, 
Roll.  Abr.  If  a  man  acknowledges  a  ftatute,  which  is  ufurioufly  entered 
3'°-    ,        into,  and  the  conuzee  fues  execution,  the  conuzor  Ihall  have  an 

An  audita  ,.  ,  ,  . 

ouere'ia  lies    audita  qucrela  upon  this  matter. 

upon  a  fuggt.lion  that  a  ftatute  was  made  by  durefs  of  imprifonmert.  Foil.  Abr.  310.  Owen,  142. 
Vidian  Ent.  107.     So  upon  a  fuggeftion  that  it  is  forged.     F.  N.  B.  104. 

2  And.  170.       If  J.  hath  lands  in  feveral  counties,  and  enters  into  a  recogni- 
vly'4.7.'     5^^"^'°  ^o  i?.,  and  after  acknowledges  a  ftatute  to  C,  upon  which  C. 
extends  the  lands  in  one  county,  and  after  B.  fues  execution  upon 
the  recognizance,  and  hath  the  moiety  of  the  fame  lands  de- 
livered to  him,  but  fued  no  execution  of  the  moiety  of  the  lands 
in  the  other  county ;   yi.  hath  no  reafon  to  complain,  becaufe  B. 
hath  taken  in   execution   only   a  moiety  of  his   lands,  but  C 
nay  have  an  audita  querela  againft  B.  becaufe  it  is  prejudicial  to 
him. 
J  Roll.  Abr.       If  the  conuzor  infeoffs  feveral  men  of  feveral  parts  of  the  land, 
31?.  (<j)But  anj  after  the  conuzee  fues  execution  of  the  ftatute  againft  one, 
thereupon      ^^  ^^^^  h^.\t  an  audita  querela  (a)  upon  this  matter. 

the  execution  (liajl  be  avoided,  or  the  party  only  have  contribution,  "vide  3  Co.  14.  b.  2  Inft.  396. 
Mo.  537.     Dyer,  331.     Eulft.  15.  17.     £u:  now  vide  16  tic  17  Car.  2.  cap.  5.  made  perpetual  by 
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iz  &a3  Car.  a.  cap.  2.  by  which  no  extent  upon  any  ftatute,  judgment,  or  recognizance,  fhall  be 
avoided  or  delayed,  becaufe  part  of  the  lands  extendable  are  omitted,  faving  to  the  party,  whofc  lands 
are  extended,  his  remedy  for  contribution.  But  note;  no  ftatuies,  unlefs  conditioned  for  payment  of 
money  only,  nor  extents,  unlefs  within  twenty  years  after  judgment,  &c  had,  arc  within  this  aft*. 
•  Nor  is  extent  or  contribution  given  by  the  a£l,  againft  any  heir  within  age. 

If  J.  brings  an  audita  querela  againft  B.y  and  declares,   that  800.141. 

whereas  B.  had  recovered  againft  ^.  200/.  debt,  ^c.  and  there-  ^^-^  ^^^/^ 

upon  the  faid^^.  was  outlawed,  and  upon  z  capias  utlagatum  taken,  Mod.  n'. 

and  in  execution  at  the  fuit  of  the  faid  B.,  and  after  from  the  faid  3  Keb.  291. 

execution  was  delivered  and  fufFered  to  go  at  large,   i^c.  and  yet  ^^^-  ^"'' 

B.  hath  taken  out  execution  upon  the  faid  judgment,  and  en-  ,i  Mod. 

deavours,  ^c.  the  defendant  may  plead  and  fhew,  how  that  after  »0S'  »40' 

the  faid  enlargement,  and  before  the  pur  chafe  of  the  audita  que-  ^fg^^^^' 

relof  the  outlawry  was  fet  afide  and  made  void,  and  fo  conclude  Vcnt.  34* 

cuod  mn  habetur  tale  recordum.  Sf"'*  93- 

•*  pi.  4.  264, 

pi.  6.     2  Str.  1075.     [After  two  nih'di  returned  the  court  will  relieve   upon  motion,  but  not  after 

the  fcire  facias  hath  been  ferved.     But  they  will  not  do  fo  in  the  former  cafe  if  the  faft  on  whicb 

the  motioa  is  grounded  be  controverted.     2  Str.  1  igS.     Mitford  v.  Cordwell.] 

If  ^.  hath  judgment  againft  B.  for  cofts  and  damages,  and  re-  Cro.  Jac. 
leafes  to  B.  all  executions,  and  after  B,  brings  a  writ  of  error,  j^'Jj'  ^^^^ 
and  thereupon  the  judgment  is  affirmed,  and  further  cofts  given  n.  s.c. 
for  the  delay  of  execution,  and  J.  takes  J5.  in  execution  for  the  i''^^  ""'^t' 
whole,  upon  an  audita  querela  B.  ihall  be  difcharged  quoad  the  da- 
mages and  firft  cofts,  but  not  quoad  the  fecond  cofts. 

If  A.  as  adminiftrator  recovers  damages  in  trover  againft  B.y  2  Sand.  148. 
and  after  his  adminiftration  is  repealed,  and  granted  to  another,  p"J""  ^'^ 
upon  a  furmife  that  A.  intends  and  endeavours  to  fue  execution.  Mod.  62. 
B.  may  have  an  audita  querela ;  for  by  the  repeal  of  the  admini-  ^  Keb.  66S. 
ftration  the  power  of  A.  is  abfolutely  determined.  ForThis'^^* 

«/(/tf  Brownl.  29.  91.  Yelv.  125.  Noy,  15.  Stiie,  417.  Dyer,  203.  Cro.  Jac.  394.  6  Mod.  92. 
Fitzglb.  202.  257,  258.  10  Mod.  21,  22.  389.  Comyns,  150.  pi.  loz.  2  Will.  Rep.  576. 
pi.  18S.  3  WilL  Rep.  88,  89.  and  -videm.  Executors  and  Jdmnijl-ators,  and  17  Car.  2.  cap.  8.  re- 
vived and  made  perpetual,  by  i  Jac.  2.  cap.  17.  fe£t.  5.  whereby  the  adminiftrator ^c^or.'j  mn  is  enabled 
to  take  out  execution  upon  a  judgment  obtained  by  the  executor  or  former  adminiftrator  ;  and  note 
this  audita  querela  was  brought  only  againft  the  firft  adminiftrator,  and  does  not  difcharge  the  judgment, 
but  the  execution  at  his  fuit  only.  Fide  Qo.  Ent.  91.  a.  An  tr.tzn'or  durante' mirori  aiate  obtains 
judgment,  and  the  infant  comes  of  age,  £ff.  Square,  if  an  audita  querela  lies?  Vide  3  Leon.  278. 
Codb.  X04. 
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(A)  Where  an  Authority  fhall  be  faid  to  be  given ; 
and  herein  of  the  Conftrudtion  of  the  Words  that 
create  it. 

(B)  Who  are  capable  of  executing  an  Authority. 

(C)  Where  an  Authority  is  well  purfued  and 
executed. 

(D)  Where  an  Authority  cannot  be  transferred. 

(E)  When  it  fhall  be  faid  to  be  determined  and 
revoked. 


(A)  Where  an  Authority  fhall  be  faid  to  be  given  ; 
and  therein  of  the  Conftrudion  of  the  Words  that 
create  it. 

i;H.  4. 71.  ripHAT  power  of  ading  which  one  man  has,  being  tranf- 

x^c'  llu"^  X     ferred  to  another,  is  called  an  authority,  and  this  the  law 

52.    Vide  allows  of;  for  as  a  contra£t  is  no  more  than  the  confent  of  a 

infra  tit.  man's  mind  to  a  thing,  if  fuch  confent  or  concurrence  appears, 

Tetgment,  -   ^Qy]j  j^g  ygj-y  unrcafonable  to  obliee  him  to  be  prefent  at  the 

tnd Terms  cxecution  OX  every  contract,  nnce  it  may  be  as  well  pertormed 

for  Tears.  \yy  any  Other  perfon  delegated  for  that  purpofe. 

Co.  Lit.  48.  But  fuch  delegation  or  authority  mull  be  by  deed,  that  it  may 

Abr*S^°*'*  ^PP^^^  ^^'^^  ^^^  attorney  or  fubfhitute  had  a  commiffion  or  power 

Salk.  96.  to  reprefent  the  party ;  alfo  that  it  may  appear  that  the  authority 

yidi  infra  ■w^as  well  purfued. 

Letter  (C).  *  ,  .  . 

Browni.  94.       If  ■^'  by  letter  of  attorney  conftitutes  and  appomts,  and  in  his 

{lead  and  place  puts  B.   to   furrender  a  certain  copyhold,  this 

authority  is  fufficient,  and  as  full  as  if  faid  for  him  and  in  his 

name,  ilfc. 

Roll.  Abr.         If  a  man  figns  and  feals  a  leafe  of  ejcciment  indented,  but  docs 

3*^- ^•"«''y  not  deliver  it,  and  at  the  fame  time  feals  and  delivers  a  letter  of 

attorney,  in  which  he  recites,  whereas  by  indenture  of  leafe y  heart ng 

fuch  a  date^  &c.  hath  demfed  to  B.  fuch  land  habendum :  noiv  thcfe 

prefents  •witnefsy  that  he  makes  J.  S.  hk  lawful  attorney  to  delhfr  the 
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fa\d  indenture  upon  the  land  as  his  deed;  though  according  to  tlie 
proper  fignification  of  the  words  the  leafe  ought  to  be  taken  to  be 
dehvered  by  him,  and  fo  this  letter  of  attorney  void,  to  deHver  it 
again  •,  for  this  cannot  be  an  indenture  if  it  was  not  dehvered  ;  yet  all 
parts  of  the  letter  of  attorney  being  laid  together,  and  the  intent 
of  the  parties,  and  proof  being  made  that  the  leafe  was  not  deli- 
vered, but  only  figned  and  fealed,  it  appears  that  this  was  only  an 
improper  expreflion  of  his  intent,  by  calling  it  an  indenture  and  a 
demife;  for  if  he  had  intended  that  this  was  an  indenture  fealed 
and  delivered,  this  letter  of  attorney  to  deliver  it  upon  the  land 
need  not  have  been  made. 

If  the  authority  in  a  letter  of  attorney  be  ad petend\  recipiend*  RoH.  Rep. 
fsf  recuperand'  a  certain  debt,  it  is  fulficient  to  arreft,  i^c.  becaufe  u^f' 

t      ,  »  Palm.  394. 

neceflary  m  order  to  recover.  Codb.  359. 

If  a  fteward  makes  a  deputy  hdc  'vice  to  take  a  furrender  of  a  Cro.  Eliz. 
copyhold,   isf  ulterius  ad  facie nd^  quantum  in  fe  ejl ;  by  virtue  of  ^        w  j 
thcfe  laft  words  the  deputy  may  take  a  conditional  furrender.  468. 

An  authority  may  be  delegated  by  deed  indented,  though  the  aRolLAbr. 
attorney  be  not  party  to  the  deed,  becaufe  the  attorney  takes  ^?  ^' 
nothing  by  the  deed,  but  has  only  a  naked  authority  delegated  to  Touch- 
him  ;  and  therefore  fince  a  man  may  take  an  eftate  in  remainder,  ftonczij. 
though  he  is  no  party  to  the  deed,  a  fortiori  one  not  party  to  the 
deed  may  receive  a  naked  authority  or  power  by  it. 

(B)  Who  are  capable  of  executing  an  Authority, 

'TpHERE  are  few  if  any  perfons  excluded  from  exercifing  a  C0.LIt.52.fc 
-■■  naked  authority  to  which  they  are  delegated  5  and  therefore  P"k.f.  187. 
monks,  infants,  feme  coverts,  perfons  attainted,  outlawed,  ex- 
communicated, villains,  aliens,  ^c.  may  be  attornies;  for  the 
execution  of  a  naked  authority  can  be  attended  with  no  manner 
of  prejudice  to  the  perfons  under  fuch  incapacities  or  difabilities, 
or  to  any  other  perfon,  who  by  law  may  claim  any  intereft  of  fuch 
difabled  perfons  after  their  death. 

A  feme  covert  may  be  an  attorney  to  deliver  feifin  to  her  huf-  Co.  Lit.  51. 
band;  and  fo  may  he  in  remainder  be  an  attorney  to  make  livery  ^    ^"''• 
to  the  tenant  for  life.  ^ 

So  if  cefiui  que  ufe  had  devlfed  that  his  wife  fhould  fell  his  land,  Co.  Litt. 
fhe  might  fell  it  to  a  fecond  hufband  ;  for  (he  did  it  in  auter  droit,  "*•    ^'^' 
and  the  vendee  was  in  by  the  dcvifor.  ,0. 39. 134, 

Jones,  137.  S.  C.  Noy,  80.  S.  C.  Co.  Lit.   13th  edit,  i  i-z.  b.  n.  6.     i  P.  Wms.  149.     SalJc.  zjj. 

(C)  Where  an    Authority    is   well    purfued    and 

executed. 

TjERE  it  is  necefTary  to  take  notice  of  a  difference  in  the  Co.  Lit. 
*-^   (rt)  old  books,  between  a  naked  authority  and  an  authority  |g^'  **'• 
coupled  with  an  intereft ;  fof  if  a  man  devife  that  his  executors  („)  But  it 
ihall  fell  his  lands,  this  give*  but  a  naked  authority,  and  the  has  been 

lands,  ^°''*^^ 


ji^  0ut6orftp. 

equity,  that  Iinds,  till  the  falc  is  made,  defcend  to  the  lieir  at  latv ;  and  if} 
if  a  mande-  j|j  ^  ^,~^(^  ^\^  muH  join  in  the  fale;  and  if  one  die,  it  being  a  bare 
lands  ftail     authority,  (.7)  cannot  lurvive  to  the  relt. 

be  fold  for  the  pavtnent  of  hi>  debts  and  legacies,  though  one  of  the  parlies  wlio  was  empowered  die, 
the  furvivor  and  heir  at  l«w  niult  join  in  a  u!e.  Hard.  204.  So  if  lands  aie  deviled  to  be  fold,  and 
no  perl'on  is  4arnfd  for  that  putj-ofc,  th:  heir  muft  do  it.  [Lodion  v.  Locion,  a  Free m.  136.  and 
J  Ch.  Ca.  179.  Garfoot  v.  Garfoot,  1  Ch.  Caf.  55.  Pitt  v.  Peiham,  2  Freem.  134.  i  Ch.  Rep. 
3.%^.  and  t  Ch.  Caf.  176.  T.  Jon.  25.  i  Lev.  30^5..  Yates  v.  Compcon,  2  P.  Wms.  308.  (*)  One 
«irvif«s  tlie  re/idue  of  his  perfonal  eftate  to  y.  S,,  provided  jhe  marries  with  the  confcnt  of  his  two  ex- 
ecutors :  upon  the  death  of  one,  the  condition  is  gone,  for  this  is  a  bare  authority,  not  coupled  with 
an  intereft,  and  tliercfore  cannot  furvive  without  exprefs  words  for  that  purpofe.  Peyton  v.  Bury, 
aP.  Wms.  6x6.3 

Co.  Lit.  But  if  a  man  by  will  give  land  to  executors  to  be  fold,  and  one 

's^'bS  P  ^^  them  die,  the  furvivors  may  fell;  for  the  truft  being  coupled 
(Thisdif-    with  an  intereft  fhall  furvive  together  with  it. 

tinftion  between  a  devife  of  lands  to  be  jo!d  by  executors,  and  a  devife  that  exccytsrs  Jhall  fell  lands.,  fecmj 
rather  to  confiit  in  the  arran;;ement  of  the  words,  than  in  any  thing  fubltantial;  and  the.  learned 
editor  of  the  13th  edition  of  tnc  jit  Inrt.  hath  a  very  full  note  upon  this  paffdge  of  Lord  Coke,  in  which 
he  contends,  that  the  power  to  fell  being  given  to  the  executors  by  reafn  of  an  c^tce  or  intertfi,  which 
go  to  the  furvivor,  may  well  furvive  with  them  in  either  cafe.]     Vide  Cro.  El.  S56. 

Co.  Lit,  Alfo  if  lands  be  dcvifed  to  A.  for  life,  and  that  after  his  deceafc 

V^'c'f  ^is  lands  fhall  be  fold  by  his  executors,  and  he  makes  three  or  four 

there  had  cxecutors,  and   during  the  life  of  A.  one  of  the  executors  dies, 

been  but  and  then  A,  dies,  the  furviving  executors  may  fell,  becaufe  the 

oneexeciitor  -^^^^^  could  not  be  fold  bcforc,  and  {b\  the  plural  number  of  exe- 

Car.  382.  cutors  rcmams. 

Jones,  352.     Vide  And.  145.     Moor,   Gi. 

Co.  Lit.  But  it  is  faid,  that  if  a  will  had  given  fuch  power  to  certain 

"*!  d  u  perfons,  naming  them  by  their  names ;  as  to  J.  5.,  J.  N.f  J.  Z)., 

■nd  w<r  and  one  of  them  died,  the  furvivors  could  not  fell,  for  the  words 

Cro.  Car.  of  the  Will  in  that  cafe  could  not  be  fatisiied  *. 

382.  cont. 

3  Leon.  ic6.  c.  156.     Moor,  147.  c.  391. 

a  And.  59.        If  A.  being  feifed  in  fee  of  a  rcverfion  of  twenty  acres  ex- 

Townfend     pc£lant  upon  an  eftate  for  life,  and  of  other  twenty  acres  in  pof- 

Owen  1-5.  fefiTion,  for  the   performance   of  his   own  and  his  father's  will. 

Moor,  341.  devifes  all  his  lands  and  tenements  to  his  executors,  and  wills  that 

Cro.  El.       jjjgy  {hould  take  the  profits  thereof  for  ten  years,  and  that  after 

^  ^'    '    '    the  expiration  thereof  the  fame  fhould  be  fold  by  his  executors, 

or  by  one  of  them,  and  dies,  and  after  the  tenant  for  life  dies, 

and  then  one  of  the  executors  dies,  the  other  two  may  fell  the 

twenty  acres  ;  for  as  they  may  perform  his  will,  fo  they  may  fell 

in  order  diereto. 

Co.  Lit.  At  common  law,  if  one  of  the  executors  who  was  empowered 

113.  181.     jQ   ^gjj  lands  refufed,  the  others  could  not  fell;  but  now,  by 

21  H,  8.  cap.  4.  notwithftanding  part  of  thofe  to  whom  power  is 

devifed  refufe,  the  reft  may  fell ;  and  fo  may  fuch  of  thofe  to 

whom  land  is  devifed  to  be  fold,  as  are  willing,  though  the  others 

refufe,  by  a  favourable  conftruftion  of  that  ftatute ;  but  they 

cannot  in  either  cafe  fell  it  to  the  executor  that  refufed,  for  he  is 

privy  to  the  will,  and  executor  ftill. 

Co.  Lit.  My  Lord  Cche  obferves,  that  it  is  fafeft,  in  giving  fuch  power 

"3-  by  devife,  to  limit  it  to  the  furyiyors  or  furvivof^  or.thofe  that  prove 

c  the 
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the  will,  iSc.  and  when  an  eftate  is  devifed  to  executors  to  be  («)  But  'uidc 
fold,  it   is  advifable  to  appoint  that  the  profits  taken  by  them  ^J^f'^'i 
before  the  fale  fhall  be  aflets,  for  otherwife  they  fliall  {a)  not.          thTf  are'  ** 

now  confidered  only  as  truilees,  and  fliall  have  no  more  than  their  cofts  and  cbargea. 

If  a  man  devifes  lands  to  his  executors  to  fell,  and  dies,  the  Co.  Lit. 
executors  may  fell  part  of  the  land  at  one  time,  and  part  at  an-  "3- 
other  time,  as  they  can  find  purchafers. 

A.  by  indenture  demifed  to  B.  habend'  a  die  datus  (which  was  Cro.  Joe. 
the  tenth  of  June)  indenture  pyjidlcl'  for  his  life,  with  a  letter  of  /,53-^^ 
attorney  to  make  livery,  the  attorney  makes  livery  the  twenty-  273'. 
third  of  July  following  •,  and  the  livery  was  holden  to  be  void,  Lie.  Rep. 
becaufe  the  eftate  for  life  being  by  the  indenture  to  commence  '^' 
the  tenth  of  Jutiey  the  attorney  had  no  authority  to  cliange  the 
commencement  of  the  eftate,  and  therefore  having  not  purfued 
his  authority,  by  not  giving  livery,  to  let  tlie  freehold  commence 
according  to  the  deed,  what  he  did  afterwards  was  without  any 
authority,  and  confequently  void ;  but  in  this  cafe,  if  the  deed 
had  not  been  delivered  till  after  the  day  of  the  date,  and  the  at- 
torney had  given  livery  at  the  time  of  the  delivery  of  the  deed, 
this  had  been  a  good  delivery,  becaufe  the  deed  of  feoffment  was 
to  govern  the  livery,  but  the  deed  itfeif  had  no  efFe£h  till  the  de- 
livery; and  therefore  the  attorney  making  the  livery  at  rhe  time 
the  deed  of  feoffment  began  to  operate,  which  was  to  govern  it, 
feems  to  have  well  enough  executed  his  authority. 

if  a  letter  of  attorney  be  to  make  livery  upon  condition,  fo  as  n  H.  4. 
to  make  a  conditional  feoffment,  and  the  attorney  deliver  feifia  l'-^^»  ^^ 
abfolutely,  the  livery  is  not  good,  becaufe  the  attorney  had  no  9.    ^nd 
authority  to  create   an  abfolute  fes-fimple;  and  therefore  fuch  hence  cbe 
abfolute  feoffment  fliall  not  bind  the  feoffor,  becaufe  he  gave  no  ■''='*^"^) '  - 

'  <-•  Ionic  O'joks, 

fuch  authority.  is  tailed  a  dillcifor.     Co.  Lit.  253.     Perk.  izCi..  j88. 

But  if  the  letter  of  attorney  had   been  to  make  livery  ab-  ^^  a.t.  59. 

folutely,    and  the   attorney  had  made  it  upon  condition,    this  ^^""'^ 

feems  a  good  execution  of  his  power,  and  the  feoffment  good,  co.  Li:, 

becaufe  when  the  attorney  has  once  delivered  feifm,  he  has  fully  25^-  i>hec. 

executed  his  power  ;  and  the  condition  annexed  to  it  being  with-  ^t^j^"^,^^ 

out  authority  is  void  ;  and  therefore  fhali  not  deftroy  the  opera-  pcrk.f.  iS£. 
tion  of  the  livery. 

If  a  warrant  of  attorney  be  given  to  make  livery  to  one,  and  Pcrk.f.  1S7, 

the  attorney  make  livery  to  two ;  or  if  the  attorney  had  autho-  [.''^^fJ^J^.^'J,"' 

rity  to  make  livery  of  Black-acrcy  and  he  make  livery  of  Blach-  der,  2  Vcz, 

acre  and  Wlnie-acre^  though  the  attorney  has  in  thefc  cafes  done  Ho-  A  jami 

more,  yet  there  is  no  reafon  that  ihould  vitiate  what  he  has  J' f*  ^^'!'  -, 

done  purfuant  to  his  power,  fince  what  he  did  beyond  it  is  a  per-  But  i/the 

fe<a  nullity  and  void.  '  attom-ywas 

'  to  dilivcj 

TeKSn  to  two,  and  lie  had  made  livery  onlv  to  one,  that  had  been  v.-'IJ,  becaufe  he  had  no  authority  to 
(iciii'er  the  whojc  pofiTclUon  Km  oae  exclusive  of  tiie  other  j  af^d  tiitrefure  it  is  void  for  the  u'holc. 
Pcrk-f.  1S9.     yidtirfra. 

if  a  letter  of  attorney  be  given  to  two  joimly  to  take  livery,  Co.  Lit.  49. 
a»d  the  feoffor  ciake  iiyery  to  one  ia  the  ablcnce  of  die  other,  ^i^."sf  °'^ 

an 


3i4?  Hutfjorftp, 

in  the  name  of  both,  this  is  voiH,  becaufe  they  being  appointed 
jointly  to  receive  livery,  are  to  be  confidered  but  as  one. 
Co.  Lit.  49.       But  if  a  feoffment  be  made  to  A.  and  B,y  and  the  feoffor  giv6 
aRoll.  Abi.  ^  letter  of  attorney  to  deliver  feifin,  and  J.  S.  give  livery  to  ./^. 
in  the  abfence  of  B.  in  the  name  of  both  j  this  is  a  good  livery, 
for  though  the  entire  poffeffion   be  delivered  to  one  only,    yet 
they  being  joint-tenants  by  the  deed  of  feoffment,  fuch  livery  to 
one  makes  no  alteration  or  change  in  the  poffeffion,  becaufe  if 
the  livery  had  been  made  to  both,  each  had  been  placed  in  the 
whole  poffeffion ;  befides  that,  every  man  being  prefumed  to  ac- 
cept a  gift  for  his  advantage,  A.  is  looked  upon  as  the  attorney 
of  B.  to  receive  the  poffeffion  for  him  ;  and  therefore  the  livery* 
of  A.  enures  to  the  benefit  of  B.  till  he  difagrees  to  it. 
Dyer,  62.          But  if  a  letter  of  attorney  be  made  to  three  cotijunclhn  t2f  divt" 
Roll.  Abr.  ^^^  2j^j|  ^yf,Q  Qj^iy  make  livery,  this  is  not  good,  becaufe  not  pur- 
Co!  Lit.       fuant  to  their  authority  -,  for  the  delegation  was  to  them  all  three, 
j8i.    Roll,  or  to  each  of  them  feparately ;  yet  if  the  third  was  prefent  at  the 
Rep.  299.     i\^Q  of  the  livery  made  by  two,  though  he  did  not  aftually  join 
with  them  in  the  a£l  of  livery,  the  livery  is  good,  becaufe  when 
they  all  three  are  upon  the  land  for  that  purpofe,  and  two  make 
livery  in  the  prefence  of  the  third,  there  is  his  concurrence  to  the 
a£l,  though  he  did  not  join  in  it  aQually,  fince  he  did  not  diffent 
from  it. 
Co.  Lit.  52.       If  A.   be   diffeifed  of  Blach-ncre  and  If'^hlte-acrey    and  give   a 
a  RoiL         letter  of  attorney  to  enter  into  both,  and  make  livery,  if  the  at-» 

Abr.  9.  .       ■'  ,  111-  r         J         r 

torney  enter  into  one  acre  only,  and  make  mcxy  Jecutidumjormam 
chart£y  this  is  not  good,  becaufe   the  attorney  has  not  purfued 
his  authority  -,  for  the  eflate  of  the  diffeifor  cannot  be  defeated 
without  an  entry  into  both  acres  ;  and  till  the  eftate  be  defeated 
the  attorney  cannot  execute  his  power  in  the  manner  it  was  dele- 
gated, and  therefore  what  he  did  "1  this  cafe  was  void. 
Co.  Lit.  52.       If  a  letter  of  attorney  be  given  to  A.  to  make  livery  of  lands 
Pop.  103.     already  in  leafe,  the  attorney  may  enter  upon  the  leffee  in  order 
Dyer.  13'-    J.Q  make  liverv,  becaufe  whilft  the  leffee  continues  in  poffeffion, 

a.   140.  a.  -^  .  .  . 

But/<rr  the  attorney  cannot  deliver  feifin  of  it ;  and  therefore  to  execute 
Roiic,  it  is  the  power  given  him  by  the  letter  of  attorney,  it  is  neceffary  he 
^l^foxt\ie    fliould  have  a  power  to  enter  upon  the  leffee. 

feoffor  to  infert  a  claufe  in  the  letter  of  attorney  for  the  attorney  to  enter  &  omnes  alios  inde  expelUnd'. 
2.  Roll.  Abr.  8.  that  an  attorney  cannot  make  livery  within  view.     yUe  Co.  Lit.  52.    2  Roll.  Abr.  9. 

xt  Co.  92.         If  the  king  grants  a  warrant  to  four  officers  of  the  Exchequer, 

Roll.  Abr.    i^y  which  he  authorizes  them,  or  any  one  of  them,  to  pay  out  of 

^    '  5  ^'     the  king's  treafure  the  cofts  and  expences  of  any  man  who  (hall 

be  employed  in  the   feu'ice  of  the   king  ;  and  two  pf  the  four 

give  a  warrant  for  the  payment  of  a  certain  fum  to  y.  S. ;  this  is  a 

good  warrant,  though  neither  all  four  nor  one  only  did  it.     [But 

Rolle  add;?,  "  duhitatur-"  and  I^rd  Coke  faith,  that  «*  it  wa* 

touched   (but  not  refolved)  that  they  had  tiot  purfued  their  au* 

thority."] 

5  Co.  91.  So  if  a  judgment  be  affigned  to  the  king  in  fatisfa^lion  of  a 

Roll.  Abr.    (jeijt  due  to  the  king,  with  a  provlfo,  that  if  the  barons  of  the 

3***  Exchequer, 


Exchequer,  or  any  two  of  them,  revoke  it,  that  It  fliall  be  void  ;  and 
after  three  of  the  barons  revoke  it,  (there  being  four  in  all,)  this 
is  a  good  revocation. 

But  if  the  words  had  been,  that  if  the  barons,  or  any  twoof  5  Co.  91, 
them,    jointly  or  feverally  revoke  it,  i^c.  there  three  of  them  ^''''•Abr, 
could  not  revoke  it,  for  this  is  neither  jointly  nor  feverally  *.  •  Sfd.  qu. 

li  aix  i€t  done  by  three  <hall  not  be  confidered  jn  this  cafe  ai  a  proper  execution  «f  the  power  * 

But  If  a  fherifF  makes  a  warrant  to  four  or  three,  on  a  capias  Co.Lh.  i?r. 
jointly  or  feverally,  to  arreft  one,  two  of  them  may  arrell  the  **^"j  ^a- 
party,  for  the  greater  expedition  of  juftice.  137.  Poph!' 

aoa.  Cro.  Eliz.  913.  Noy,  47.  Velv.  26.  3  Bulft.  209.  Roll.  Rep.  406.  Roll.  Abr.  329. 
3  Vin.  Abr.  ^i/i.  [Where  the  king  d'lrected  the  Jeputy  and  council  of  Ireland  to  caufe  a  bifliop  to  be 
inftalledf  and  the  deputy  was  changed,  it  uas  hoidrn,  that  the  fucceflor  and  council  might  do  it. 
Palm.  27-1  But  a  commiHion  diredled  to  fix,  four,  or  two,  cannot  be  executed  by  thiee,  because  that 
is  a  judicial>ift.     Yelv.  26.     Noy,  47.     2  Infl-.  3S0. 

Where  a  perfon   is   authorized   to    do    a  thing,    it   is   mod  f^idt  9  Co. 
{a)  regular  to  do  it  in  the  name  of  him  who  gave  the  autho-  76-  b. 
rity.  Hi's.  ^^"^ 

Stra.  705.  Godb.  389.  Roll.  Abr.  331.  Moor,  70.  pi.  191.  818.  pi.  110.  b.  Salk.  96. 
(4)  But  if  executors  have  power  to  kM  lands,  they  may  do  it  in  their  own  names.  Roll.  Abr.  331. 
So  if  a  deputy  fteward  makes  an  attorney,  or  appoints  an  under-deputy  to  take  a  lurrender  of  a  copyhold 
eftate,  and  he  does  it  accordingly,  without  reciting  his  power,  this  is  good  ;  for  where  a  man  does  fuck 
an  aA  as  he  cannot  do,  fo  as  to  be  etfe^ual  any  other  way  than  by  virtue  of  his  authority,  that  (hall 
betaken  to  be  in  execution  of  his  authority.  Salk.  95,  96.  But  where  aman  has  an  iatereil  and 
authority,  and  does  an  a£l  without  reciting  his  authorit),  it  fliall  be  taken  to  be  done  by  virtue  oi 
his  interelt.  Salk.  96.  For  this  'vlde  6  Co.  18.  a.  Sir  Edward  Cleer's  cafe.  Cro.  Eliz.  878. 
Cro.  Jac.  31.  Co.  Lit.  iii.  b.  Jenk.  2ci.  215.  Cro.  Car.  335.  [Hob,  i6q.  i  Atk.  559. 
Hardr.  395.     i  Ch.  Caf.  103.     j  Lev.  150.] 

If  the  lord  gives  licence  to  a  copyholder  for  life  to  leafe  the  Roll.  Ahr, 

copyhold  for  five   years,  the  copyholder  may  leafe  it  for  three  3^°*  .^"^ 

years;  for  this  is  comprehended  within  the  leafe,  inafmuch  as  that  are  to 

he  hath  given  him  licence  to  leafe  for  more  years.  be  rtriaiy 

purfued,  fee 
Moor,  43.  Godb.  39.  2  Roll.  Rep.  6.  Owen,  73.  Bulft.  104.  2  Mod.  318.  Kelw.  43.  Lit. 
Rep.  141.  Cowp.  26.  One  who  hath  power  to  make  a  leafe  for  ten  years,  makes  a  leafe  foe 
twenty  j  decreed  good  in  Chancery  for  ten  years.  Chan.  Ca.  23.  •vide  head  of  Lfufn  and  Tertm  for 
Ttari. 

So  if  the  lord  gives  licence  to  a  copyholder  for  life  to  leafe  the  Roil.  Abr. 
copyhold  for  five  years,  if  the  copyholder  tamdhi  vixeriif  and  he  33°»  3 3'* 
leafcs  it  for  five  years  generally,  without  limitation;  this  is  a  ^-(,[  s,C 
good  execution,  and  piirfuant  to  the  licence,  for  the  leafe  is  Poph.  105. 
determinable  by  his  death,  by  a  limitation  in  law,  and  there-  l^.P'  5"^*^ 
fore  as  much  is  implied  by  law  as  if  he  had  made  an  actual  Ov.e'n  -t', 
limitation.  S.  c. 

Where  the  mayor  and   commonaliy  of  London  had  conftituted  Skin.  413. 
J.S.  their  bailiff  to  receive  their  rents,  and  to  make  demand  p^'u?', 
of   them,    and   to  make  entry,    fuch   general    authority  is  not  Holt,  in 
fufficient  to  authorize  a  bailiff  to  take  advantage  and  demand  eyiJojct  in 
a  rent  accrued  due  after  the  authority  given  ;  for  it  is  a  new  ^'^^'".'"'v'" 
right  attached,  and  there  ought  to  be  a  fpecial  authority  for  this 
purpofe. 


(D)  Where  an  Authority  cannot  be  transferred. 

oCo.  77.  b.  /^NE  who  has  an  authority  to  do  an  aft  for  another  muft  exe* 
-°p"      ^'  ecute  it  himfelf,    and   cannot  transfer  it  to  another-,    for 

(j)  flti^re,  this  being  a  truft  and  confidence  repofed  in  the  party,  cannot 

and  -vUt  be  afligned  to  a  ftranger,  whofe  ability  and  integrity  were  not  fo 

Exscutvs  ^*^^^  thought  of  by  him   for  whom  the   a£t   was  to  be  done  > 

dndAdmi.  therefore  an  [a)  executor  having  authority  to  fell,  cannot  fell  by 

mjiraton.  attorney. 

9  Co.  76,         So  if  lefiee  for  life  hath  power  to  make  leafes,  rendering  the 

393°  '    ^^  ancient  rent,  he  cannot  make  them  by  letter  of  attorney. 

Roll.  Abr.   330. 

Mod.  2 10.        If  ^.  lends  ^.  a  j^orfe  to  ride  to  Torky  B.  cannot  let  his  man 

Morris!  ^"  "^^  ^^"^ »  ^^^  the  Hccncc  is  a  matter  of  pleafure  annexed  to  the 

Eut  it  is  perfon  of  B.^  and  cannot  be  transferred  ;  adjudged  upon  a  de- 

otherwife  niurrer,  in  an  aftion  of  trefpafs,  for  immoderately  riding  the 

tain'time  is'  plaintifF's  mare ;  where  the  defendant  pleaded  that  the  plaintiff 

limitej  for  licetttitim  eidem  dedit  equitare ,-  and  that  the  defendant  and  his  ferv- 

the  loan  of  ^^^  alteniatim  had  rid  upon  the  faid  mare. 

the  horie  ;  * 

for  in  that  cafe  he  hath  an  intereft  in  the  horfe,  and  tnay  let  his  fervant  ride  him.     So  if  B.  for 

monei^  lets  a  horfe  to  A,  to  ride  to  York.     Mod.  aio.     a  Ld.  Raym.  913.  915,  916. 

(E)  When  it  fhall  be  faid  to  be  determined  and 
revoked. 

P'lde iV.oW.  'npHE  authority  given  by  letter  of  attorney  muft  be  executed 
Q^l'ui  Kz.  during  the  life  of  the  perfon  that  gives  it ;  becaufe  the  letter 

6.  and  note   of  attorney  is  to  conftitute  the  attorney  my  reprefentative  for 
1^7'  14th  cd.  fuch  a  purpofe,  and  therefore  can  continue  in  force  only  during 
Dy!  02.   *    ^^^  ^^^^  °^  ^^^  ^^^^'  ^"^  to  be  reprefented  •,  and  hence  it  is,  that  if 
177/270.     J'  S.  make  a  letter  of  attorney  to  deliver  feifm  after  my  death,  it 
is  void,  becaufe  he  cannot  deliver  feifin  during  my  life,  for  that 
were  plainly  without  any  authority  from  me;  nor  can  he  do 
it  after  my  death,  for  the  former  reafon. 
14  H.  8.  3.       But  if  any  corporation  aggregate,  as  a  mayor  and  commonalty^ 
Co^Lit  ^^    °^  *^^^^  ^"^  chapter,  make  a  feoffment  and  letter  of  attorney  to 
a  Roll.  Abr!  deliver   feifin,   this  authority  dees  not  determine  by  the  death 
>*•  of  the  mayor  or  dean ;  but  the  attorney  may  well  execute  the 

power  after  their  death,  bt caufe  the  letter  of  attorney  is  an  au- 
thority from  the  bodj'  aggregate,  which  fubfifts  after  the  death 
of  the  mayor  or  dean,  and  therefore  may  be  reprefented  by  their 
attorney  ;  but  if  the  dean  or  mayor  be  named  by  their  own  pri- 
vate name,  and  die  before  livery,  or  be  removed,  livery  after 
feems  not  good. 
Co.  Lit.  t2.       If  the  leffor  by  deed  licenfes  his  Iefl*ee  for  years  or  life  to  alien, 
n" the  leffor    ^^°  ^^  reftrained  by  condition  not  to  alien  without  licence,  and 
grants  over    the  Icflor  {b)  dies  before  die  leflee  aliens  i  yet  this  is  no  counter- 
mand 
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mand  of  the  licence,  for  the  licence  exempts  the  lefTee  out  of  the  tis  eftate, 
penalty  of  the  condition,  and  it  was  executed  en  the  part  of  the  y^^ t'^e  leOie 

1    ,—  1  ,  ,  ,  ^  may  alien. 

iciiov  as  much  as  could  be.  Cro.ja.103. 

If  the  king  gives  Hcence  to  alien  in  mortmain,  and  dies,  yet  it  Co.  Lit.  52. 
may  be  executed  after.  b- 

So  if  the  king  licehfes  J.  S.  to  fell  wines,  and  dies.  Sid.  6,7. 

[In  both 
thefe  cafes  an  intereft  paflcth  with  the  authority,  and  therefore  it  is  that  it  doth  not  determ:.  s  bv  iht 
death  of  the  king.     lut  where  a  bare  authority  pafTech,  arid  no  more,  it  feemeth  to  be  otherwife. 
Pl.  Cum.  457.     Hatdr.  444,     1  Freem.  85.  115.  ij7.J 
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BAIL  and  mainprize,    words  often    ufed  in  our  law-books  2  Hiwk. 

as  fynonymous  (a),  agree  in  this,  that  they  fave  a  man  from  ^^-p-  Hf- 

imprifonment  in  the  commom  gaol,  his  friends  undertaking  for  what^tfaU'* 

him  before  certain  perfons,    for  that  purpofe   authorized,  that  dlft'er.  f^afe 

he  fhall  appear   at  a  certain  day,    and  anfwer   whatever  fliall  ^^'?'**  '^°» 

be  objeaed  to  him  in  a  legal  way.  and^Halk. 

P.  C.  1.^.0.  That  the  chief  diff:rsnce  is,  that  a  man's  mainpernors  are  barely  his  faretles,  and  cannot 
imprifun  him  themfeives  to  fecure  his  appearance,  as  his  bail  imy,  who  are  looked  upon  as  his  gaolers, 
to  whofe  cuftody  he  is  committed,  and  therefore  may  take  him  up  upon  a  Sunday,  and  confine  him 


refide  in  it  by  the  content  of  another,)  in  order  to  feek  for  him,  for  the  purpofe  of  rendering  him. 
Sheers  v.  Brooks,  z  H.  Bl.  Rep.  i20.]  Agal.^ft  him  that  is  mainprized  Ai  iic  in  dietr.,  no  bill  can 
be  filed  ;  otherwife  againft  him  that  is  bailed.  4  Init.  iSo. — Alio  it  feems  that  before  the  23  H.  6. 
c.  ic.  the  QierifF  was  not  upon  an  arreft  obliged  to  take  bail,  uniefs  the  party  fued  out  a  writ  oi  niain- 
^/-i^fj  but  for  this  I'iie  2  Roll.  Abr.  112.     T'yCt  Mainprize. 

The  putting  in  bail  in  perfonal  a6lions  feems  to  be  In  imitation  vin.  S39. 
of  the  civil  law,  which  requires  that  cautions  fhould  be  put  in  ^'S'J}>  '»'»• 
either  by  pigncyra  or  fdcjujfores,  and  the  idoneus  fidejujfor  was  ex  ^'  "''   * 
arbkriojt4dicisapprobatuSy  vol  I'ltigant'ium  confenfii  acceptus ;  for  for- 
merly in  thefe  aclions,  if  the  defendant  did  not  appear  on  the 
fummons,  the  procefs  was  an  attachment^  and  the  fherifF  might 
attach  him  either  by  his  goods  or  by  pledges  ;  and  if  he  attached  Booth,  9, 
him  by  his  goods,  by  his  non-appearance  his  goods  were  for-  ^°' 
fcited ;  if  by  pledges,  and  the  party  did  not  appear,  tliey  were 
amerced. 

Under  this  head  I  (hall  confider, 

(A)  What  Perfons  are  authorized  tc  take  Bail. 

Vol.  I.  y  (B)  In 
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(B)  In  what    Cafes  Special   or    Common  Bail   W 
required.     And  herein, 

I.  What  the  Debt  mud  amount  to  for  which  there  muft 

be  Special  Bail. 
4.  Where  the  Demand  is  uncertain,  and  founds  only  in 

Damages. 
[3.  Whether  a  Defendant  can  be  holden  to  Bail  twice  for 

the  fame  Caufe  of  Adion  ?] 

4.  Whether  Bail  be  required  in  A£lions  on  Penal  Statutes  ? 

5.  Of  Perfons  that  are  not  required  to  put  in  Special  Bail. 

6.  Where  Special  Bail  is  required  on  removing  a  Caufe  out 
of  an  inferior  Jurifdiclion  before  Judgment. 

7.  Of  putting  in  Bail  on  bringing  a  Writ  of  Error. 

8.  Common  Bail  in  what  Cafes  ncceflary. 

(C)  Where  Bail  fhall  be  faid  to  be  put  in  regularly. 
And  herein, 

1.  Of  the  Manner  of  putting  in,  excepting  to,  and  juf- 
tifying  Bail. 

2.  To  what  Time  It  (hall  have  Relation* 

3.  Where  a  different  Aclion  is  profecuted  from  that  t9 
which  Bail  was  given. 

4.  What  Defedl  or  Irregularity  may  be  amended. 

(D)  Of  the  Proceedings  againft  the  Bail,  and  what 
they  may  plead  in  their  Difcharge. 

[(D  2.)    Of  the  Proceedings  on  the  Bail-Bond.J 


(A)  What  Perfons  are  authorized  to  take  Bail. 

%  Sand.  59.  'TT7HEN  the  fheriff  arrefls  any  one,  he  is  not  only  authorized, 
8^r^MoJ.  ^"^  obliged  to  take  bail,  otherwife  an  adion  on  the  cafe 

33!    Salic    lies  againfl  him. 
99.  pi-  6-         ^.^  .  .     . 

Ld.  Raym.  This  the  {herit?  is  obliged  to  do  by  the  23  H.  6.  cap.  9.  which 
425-  etia6ls,  "  That  fherlffs,  coroners,  iffc.  fhall  let  to  bail  perfons  by- 

fThb,*  k  h  "  them  arrefted,  or  in  their  cuftody,  by  force  of  any  writ,  bill, 
now  fettled,  "  or  Warrant,  in  any  perfonal  action,  or  becaufe  of  any  indift- 
i'l^ft  f  "  ^^^^  of  trcfpafs,  upon  reafonable  fureties  (having  fufEcient 
courfe,  nwd  "  within  the  county)  to  keep  their  days  in  fuch  place,  tlfc.  as  the 
not  be  plead-  «  writ,  ^c.  require,  (fuch  as  are  in  ward  by  condemnation,  exe- 
ed.  Samuel  jc  cution,  capias  iiilagatumy  or  excommunication,  furety  of  peace,  or 
aTerm  *  "  committed  by  command  of  thcjufLices;  and  vagabonds refufmg 
Rep.  569.]    «  to  ferve  according  to  the  ftatuts  of  labourers  only  excepted.) 

4  But 
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Sut  though  the  (herifF  is  obliged  to  take  bail,  yet  if  the  plain- 
ttfFdiflike  the  fecuriry,  and  does  not  take  an  affignment  of  the 
bail-bond,  he  may  have  the  defendant  brought  up ;  for  the  flierifF 
having  arrefted  him,  (a)  tnud  return  a  cept  corpus^  on  which  return  ^"^  ^  y<int, 
it  is  a  breach  of  duty  in  him  not  to  bring  him  up,  for  which  the  fj'od.  •}-?. 
court  amerces  him  as  one  of  their  officers.  57.  244. 

But  if  the  writ  be  not  returned,  and  the  court  make  an  order  rUe  tit. 
that  the  fheriff  Ihall  return  his  wHt  in  four  days,  as  is  ufual,  there  ^^'''if- 
the  difobedience  is  to  the  pronounced  order  of  the  court,  and 
confequently  a  contempt  of  the  court,  for  which  an  attachment 
lies. 

If  the  fheriff  returns  cepi  on  a  mefne  procefs,  ^  parattnn  haheoy  Roll.  Abr. 
he  (hall  be  only  [b)  amerced  if  he  does  not  bring  in  the  body,  ^°^»^°'^' 
though  he  fliall  be  attached  if  he  does  not  return  his  writj  and  §52. 
the  reafon  is,  becaufe  the  flierifF  is  bound  to  bail  the  party;  and  Noy,  35. 
therefore  if  the  fheriff  is  miftaken  in  his  fureties,  he  is  not  to  .^^^ J^^^ '^ 
fuffer  in  his  liberty;  and  the  returning  his  writ  is  in  hi:  own  this  day  to 
power ;  but  it  may  not  be  in  his  power  to  bring  in  the  body  ferve  the 
which  he  was  obliged  to  bail.  ftcriffwlth 

o  a  rule  to 

fcring  in  the  body  before  you  move  to  amerce  him.     Salk.  99 If  the  flienff  returns  2  cct^l  ccrput 

and  parjtum  kaheo,  or  languldus,  where  the  defendant  is  at  large,  without  any  bail  take:),  he   is  not 
aided  by  the  itatute,  but  an  aftion  for  afalfe  return  lies  againft  him.     Noy,  39.     Roll.  Abr.  807.* 

*  After  the  ftierifF  has  returned  a  cepl  corpus,  plaintifi'may  foe  cut  a  rule  to  bring  in  the  body  :  The 
intent  of  this  rule  is,  to  compel  the  fherift'  to  put  in  good  bail  above,  which  if  not  done  in  due  time,  the 
court,  on  motion,  will  grant  an  attachment  againft  the  /heriff,  the  confequence  of  wlu'ch  is,  generally, 
payment,  by  the  flieriff,  of  the  debt  and  cofts,  who  feeks  his  remedy  over  againft  the  ofHcer,  by  whorn 
tie  defendant  was  ariefted,  or  his  fureties ;  or,  in  London,  againft  that  fecondary,  or  officer  who  took  the 
bail-bond,  if  any,  or  his  fureties.     1  Wilf*  2G2.     Wolfe  v.  Collingwood, 

And  if  the  plaintiff  takes  {c)  an  aflignment  of  the  bail-bond,  {{c)  For  he 
the  fheriff  is  not  amerciable ;  for   by  accepting  the  bond,   the  1?^"°'  °°" 
plaintiff  has  waved  the  benefit  of  the  amercement,  and  he  may  h.    Rex  v, 
now  fue  it  in  his  own  name,  though  formerly  he  could  only  fue  Dawes, 
in  the  fherifPs  name;  and  if  the  flieriff  releafed  the  adion,  his  ^^i'-]'^l^' 
remedy  was  in  a  court  of  equity.  99.  pi.  6.    6  Mod.  122.    ciib  h.c.p^  zi. 

But  now  by  4  Ann.  cap.  \6.fecl.  20.  for  amendment  of  the  law, 
it  is  enabled,  "  That  if  any  perfon  fhall  be  arrefted  by  any  writ, 
"*  bill,  or  procefs,  out  of  any  of  her  majefty's  courts  of  record 
*♦  at  Wejlminjler^  at  the  fuit  of  any  common  perfon,  and  the 
"  fheriff  or  other  ofhcer  takes  bail  from  fuch  perfon  againft  whom 
**  fuch  procefs  is,  the  fheriff  or  oiBcer,  at  the  requeft  and  cofts 
**  of  the  plaintiff  in  fuch  a6lion  or  fuit,  or  his  lawful  attorney, 
**  fhall  affign  to  the  plaintiff  in  fuch  action  the  bail-bond  or  other 
«*  fecurity  taken  from  fuch  bail,  by  indorfing  the  fame,  and  at- 
"  tefting  it  under  his  hand  and  feal,  in  the  prefence  of  two  or 
•*  more  credible  v.'itneffes,  which  may  be  done  without  any  ftamp, 
**  provided  the  aflignment  fo  indorfed  be  duly  ftamped  before 
**  any  aftion  be  brought  thereon;  and  if  the  faid  bail-bond,  or  other 
*♦  fecurity  taken  for  bail,  be  forfeited,  the  plaintiff  in  fuch  a£lion, 
"  after  fuch  affignment  made,  may  bring  an  a£lion  and  fuit  there- 
•*  upon,  in  his  own  name;  and  the  court  where  the  a«ftion  is  brought 
**  may,  by  rule  or  rules  of  the  fame  court,  give  fuch  relief  to  the 

X  %  "  plaintiff 
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"  plaintifF  and  defendant  in  the  original  a£lion,  and  to  tlie  bail 
**  upon  the  faid  bond  or  other  fecurity  taken  from  fuch  bail,  as 
**-is  agreeable  to  juftice  and  reafon ;  and  that  fuch  rule  or  rules 
*•  of  the  faid  court  fliall  have  the  nature  and  effecSl  of  a  de- 
**  feafance  to  fuch  bail-bond  or  other  fecurity  for  bail." 

By  the  4  JV.  £5*  M.  cap.  4.  "  The  judges  in  each  court,  or 
"  any  two  of  them,  whereof  the  chief  to  be  one,  may,  by  com- 
•*  miffions  under  the  feals  of  their  refpedlive  courts,  appoint 
**  commiflioners  to  take  recognizances  of  bail  in  fuits  depending 
*'  before  them,  and  upon  affidavit  of  the  true  taking  of  them, 
*'  fuch  recognizances  Ihall  be  as  effcdtual  as  if  they  were  taken 
*'  de  be?}e  cjfe  before  themfelves  :  §.2.  The  cognizors,  unlefs  they 
<*  live  in  London  or  Wefm'wjler^  or  within  ten  miles,  may  juftify 
**  before  the  commiffioners  in  the  country." 

[And  by  the  laft  fe£tion,  "  any  judge  of  aflife,  in  his  circuit, 

**  fhall  and  may  take  and  receive  all  and  every  fuch  recogni- 

**  zance  and  recognizances  of  bail  or  bails,  as  any  perfon  fhall 

"  be   willing    and   defirous   to    make    and   acknowledge  before 

«  them,  b'r."] 

[ButlnC.F.       Before  this  ftatute,  bail  was  always  taken  de  bene  effe  before  a 

wrk'whereon  j^^^8^>  ^^  '^^  n^^y»  ^^^  mufl  be  fliU,  if  the  cognizors  live  within 

bail  is  re-     ten  miles  of  London  or  Wejlminjier;  the  commiflioners  are  obliged 

quired  mult  by  jqIc  of  court  to  keep  a  book  wherein  are  the  names  of  the 

onparch^     plaintiff  and  defendant,  and  bail,  and  the  perfon  who  tranfmits 

ment,  and     the  fame,  and  who  makes  affidavit  that  the  recognizance  was 

upon  that     jjujy  acknowledged  in  his  prefence ;  on  fuch  affidavit  the  judges 

lanceo^baH  wi^'^c  a  Conditional  allocatur^  and  the  bail  are  to  ftand  abfolute, 

engrofled.      unlefs  the  plaintiff  cxccpt  againft  them  within  twenty  days  j  and 

Rules  and     jf  he  except,  the  bail  may  iuftify  by  affidavit  taken  before  the 

Orders  of  .  ~-     ^  .        ,  ■'    -"  *       * 

C.  B.  108.]  commuiioners  in  the  country. 

Cio.  Car.  If  one  is  arrefted  in  London  by  a  ferjeant  of  the  mace,  upon  a 

J96.  Roll,  plaint  of  debt  entered  in  any  of  the  counters,  the  ferjeant  can- 
s.  c.  lones    "^^^  ^'^''"^  \i'3SS.y  («)  but  the  judge  in  court  muft  *. 

226.  S.  C.  (fl)  Cro.  Eliz.  77.  S.  P.  agreed,  and  like  point  agreed,  where  an  arreft  was  upon  a 
plaint  in  the  court  of  Nottingham,  and  the  defendant  in  gaol  under  cuftody  of  the  mayor,  and  not  of 
the  ferjeant;  and  Cro.  Eliz.  16S.  it  is  faid,  that  in  all  corporation  courts  the  mayor,  who  is  judge,  i( 

gaoler  alfo Bail    being  a  matter  of  record  cannot  be  taken  before  any  but  the  judge  of  the  court, 

and  not  before  the  lerjeanl,  though  alleged /tcanf/ww  tonjuetudlnem  villa  5  but  bail  for  appearance  only 
may  be  taken  by  the  ferjeant.     Cro.  Jac.  94. 

*  S^.  If  the  fecondaries,  in  Lonclon,  and  their  deputies  are  not  the  proper  officers  for  this  purpofe. 

Anon.  [The  flierifF  cannot  bail  on  an  attachment,  though  a  judge  at, 

1  Str.  479.   j^-g  chambers  may.] 


(B)  In  what    Cafes   Special   or   Common  Bail   is 

required, 

ndi  head  of  TJ  E  R  E  it  muft  be  firfl  obferved  that  regularly,  after  judgment, 
^^n'-^'^"^^  no  bail  is  to  be  taken  ;  for  the  plaintiff  having  afcertained  his 

upon  bring-  rJ^^'j  ^^'^  pioved  his  demand,  the  defendant  muft  pay  the  con- 
ing a  writ  of  C  dcm  nation 
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demnatlon  money ;  for  which  purpofe  a  writ  of  execution  IfTues,  "-ror,  and 
to  wliich  the  flienlT  can  take  no  bail.  "'^"^^  "P"" 

revernng  aa 
oudawry,  title  Outlawry,  and  Carth.  459. 

But  if  one  in  execution  brings  an  attaint,  (a)  he  may  have  (b)  a  F.  N.  B. 
writ  to  the  (c)  iuftices,  commanding;  them  to  let  him  to  main-  "^^-^RoU- 

^   '    J  °  Abr.  f  12. 

prize.  ^  ^  (a)  cro. 

Eliz.  5.  per  IVray,  th»  court  doth  not  ufually  bail,  for  the  verdift  is  intended  true  till  reverfed  j  but 
in  feme  cafes  upor:  good  confideration  they  will  bnil.  {b)  Reg.  123.3.  [c)  Dyer,  193.  pi.  29. 
though  at  firft  it  was  <loubted  whether  i:  lay  to  the  juftices  de  /?.,  and  a  c.-fe  cited  c.r.t.  where  it  was 
commanded  to  the  warden  of  the  Flea  to  have  the  baJy  in  court  qw.Haet  die,  (^c.  [See  the  form  of 
this  writ,  and  that  C.  P.  may  fend  to  the  marlbal  of  £,  R.  for  fuch  a  priLner,  and  in  what  form  ic 
aall  be.     Dyer,  364.   b.J 

If  an  audita  querela  is  founded  upon  a  releafe  or  record,  the  Dyer,  365. 
plaintiff  may  be  bailed.  f/',?'A 

*  •'  KoU.  Rep. 

132.  (iidfcrCoie,  S.  C.  but  fjch  bail  itiufl  be  taken  in  ojen  court.     Bulft.  140.     Latch.  113, 

But    if  upon  (d)  a  furmife   of  a    matter   of  fa6l    only,  it    is  Roll.  Rep. 

otherwife.  l^f'  P": , 

Coke,  Chief 
Juft.  Roll.  Rep.  384.  S.  P.  per  CAe,  who  faid  that  in  d.e  time  of  Dyer  aad  Wroy,  and  all  his  time, 
the  pradtice  had  been  never  to  bail,  where  grounded  on  a  matter  of  fadt  only  ;  but  woere  upon  a  matter 
of  writing  in  difcha^ge  the  plaintiff  had  uled  to  be  bailed,  the  defendant  being  called  to  know  whether 
he  could  deny  it.  V,dc  Sid.  286.  Dyer,  285.  pi.  41.  339.  pi.  46.  and  vide  1 1  H.  6,  c.  10.  2  Roll. 
Abr.  113.     {d)  Yet  -vide  in  fuch  cafes  where  the  plaintiff  was  bailed.     Cro.  Jac.  29.  67. 

If  in  an  hoinine  replegiando  an  ehngatus  is  returned,  and  the  de-  Raym.475. 
fendant  taken  upon  a  withernam ;  though  this  is  no  execution,  yet  .\^'  ""^ 
the  defendant  Ihall  not  be  bailed  unlefs  he  will  confefs  the  taking  doftr 


trine 


and  having  the  party  in  cuftody  [e).  l^ere  laid 

down  is  ob» 
\f^ti  to  In  the  cafe  of  Moor  v.  Watts,  2  Salk.  582.  where  it  is  ruled  that  a  defendant  taken  upon  a 
ti'idcrnam  may,  if  he  plead  nsn  cepit,  be  admitted  to  bail.     Wife  v.  Lawrence,  Barnes,  59.  S.  P.] 

But,  if  in  an  aclion  for  a  falfe  returpof  an  elongatus  againft  the  Raym.  475. 
flieriff  it  is  found  for  the  plaintiff,  he  may  be  bailed. 

As  to  the  cafes  in  which  fpecial  or  common  bail  are  required, 
I  fhall  confider, 

I.     What  the  Debt  mull  amount  to  for  which  there  mull  be 

Special  Bail. 

The  old  rule  in  the  Cctnpleat  Attorney  is,  that  if  the  defendant  Comp.  At- 
be    arretted   by   mefne  procefs,   as  capiaSj  aliaSy    or  p/uries,  and  '°';  P''"*'^'* 
the  plaintiff  hold  him  not  fufficicnt  to  anfwer  to    debt  or  da-  foi.  45. 
mages  contained  in  the  writ,  the  fame  amounting  to  20/.  or  up-  (/)Thene 
wards,  that  in   this   cafe  the  plaintiff,  upon   the  return  of  the  "^^^^^^^"L^^ 
writ,  by  entering  a  (/)  fie  recipiatur  with  the  filazer,  out  of  whofe  theattornies 
cffice  the  capias  did  iffue,  may  have  fpecial  bail  to  be  put  in  to  asoificersof 
this  action,  which  the  defendant  muft  put  in  before  fome  judge  a^jr^^^jch 
of  thj  court  where  the  caufe  depends,  who  will  accept  of  fuch  no  appe^r- 
biil  as'the  validicy  or  weight  of  the  caufe  doth  require,  or  in  his  ^nce  ino 
difcretion  Ihall  be  thought  fit.  ,  ,iil  ^aii  is  filed  with'i'el'uig^e. 

Y  ?  Thii 


^26 
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This  was  the  rule  that  both  the  courts  of  Kltig^s  Bench  an  J 
Common  Picas  went  by,  but  it  was  afterwards  funk  to  lo/.,  which 
has  been  long  the  fiianding  rule  of  the  courts. 
r;V.'thefta-  And  now  by  the  12  Geo.  i.  cap.  29.  it  is  ena£led,  "  That  where 
2^1  GeT*^a.  "  '^^  C7i\ii&  of  attion  fliall  not  amount  to  the  fum  of  10/.  in  a 
C.3.  wh'erel  "  fupcrior  court,  or  40/.  in  an  inferior  court,  the  plaintiff  (hall 
by  it  is  made  "  only  ferve  the  defendant  with  a  copy  of  the  procefs,  and  fliall 
and^^Geo  2  "  "°^  arreit  his  perfon ;  and  that  In  all  cafes  where  the  plaintiff's 
c.  27.  "  caufe  of  aclion  (hall  amount  to  the  above  fums  or  upwards, 

v.heieby  it  «  afTidavit  (hall  be  made  and  filed  of  fuch  caufe  of  a£lion,  and 
'Vltrnt^.  *'  the  fum  or  fums  fpecified  in  fuch  affidavit  (liall  be  Indorfed  on 
cd,  and  **  the  bnck  of  fuch  writ  or  procefs;  for  which  fum  or  fums  fo 
6  Geo.  2.     ii  indorfed  the  Hicritf  or  other  officer  fhall  take  bail,  and  for  no 

vw-hereby  it  morC. 

is  extended  to  Wales,  [and  19  Geo.  3.  by  which  the  caufe  of  aftion  in  inferior  courts  is  raifei 
fiom  40  J.  to  10/.  But  a  debt  of  20/.  muft  be  fworo  to,  to  hold  to  bail  in  the  counties  palatine,  or  in 
Wales,  on  procefs  from  Weftminfter-Hall ;  for  this  ftatute  being  in  the  affirmative,  without  negative 
words,  is  not  a  repeal  of  the  11  &  12  W.  3.  c.  9.  which  requires  a  debt  to  that  amount  in  order  to 
hold  to  bail  in  tliofe  places.  Smith  v.  Dudley,  3  Str.  1102.  Rayner  v.  Brough,  Barnes,  %').  Vide 
tit.  Scldlers  (B).] 

Jacks  V.  [The  afTidavit  to  hold  to  bail  under  this  flatute  mud  (hew  how 

^Term  °"'  ^^^  ^^^^  ^^^^^  '  ^"^  ^^^^^  plainly  and  diftinaiy,  neither  in  general 
Rep.  552.     terms,  nor  in  terms  of  art. 

CooJie  V.  Dobree,  1  H.  Bl.  Rep.  lo.  Hubbaid  v.  Pacheco,  Id.  218.  Cope  and  another  v.  Cooke, 
Dougl.  467. 

Heathcote  It  mufli  be  a  pofitive  oath  of  the  debt,  made  at  the  time  of  fuingj 
T.  Goflin,  .^1  r      "^T^         n.  \  •  •       ^  r 

s.Str.  11C7.  outtne  proceis.     It  mult  not  be  argumentative,  pouit  to  any  tur- 

Jennings       ther  evidence,  refer  to  any  thing  dehors^  or  leave  any  thing  to  be 

V.  Martin,    collected  bv  inference,  or  refl  only  on  belief;  but  mull  be  ex- 

7437."'        prefTed  in  terms  of  direft  abfolute  affertlon. 

Bright  V,  Furrier,  Jd.  1687.  Anon,  i  Wilf.  121.  Champion  v.  Gilbert,  4  Burr.  2126.  Wheeler*. 
Copeland,  5  Term  Rep.  364.  Mackenzie  v.  Mackenzie,  i  Term  Rep.  716,  Powell  v.  Portherch, 
2  Term  Rep.  55.  Wiliiamsv.  Jackfon,  3  Term  Rep.  575.  Collier  v.  Hague,  2  Str.  1270.  See 
ths  cafe  of  Moultby  V.  Richardfon,  zEurr.  1032.,  where  the  words  "  as  he  computes  it,"  added  to  a 
pofitive  oath  of  the  debt  were  holden  by  Fofter  and  Wilmot,  (the  only  judges  then  in  court,)  not  to  in- 
validate the  affidavit  :  and  the  cafe  of  Charter  v.  Jaques,  Cowp.  529.,  where  in  trover  againft  feveral, 
an  affidavit  that  all  the  defendants  had  poflelfed  themfelves  of  the  goods,  and  had  refufed  to  deliver  them 
up,  and  that/cwc'  or  one  of  them  had  converted  ihem,"  was  allowed  to  be  fufficient,  the  caufe  of  action 
being  exprefled  with  precifion  in  the  preceding  parts  of  the  fentence,  and  thofe  parts  being  independent 
on  the  fubfequent  words,  '<  foine  or  one  of  them,''''  which  are  meiely  furplufage.  In  the  cafe  of  Love- 
land  v.  Baffet,  Tr.  16  G.  2.  cited  in  i  Wilf.  232.;  an  affidavit  by  the  affignee  of  a  bond  that  went 
only  tohel'i-fo{  the  exiftence  of  the  debt  was  admitted,  the  bond  itfelf  being  confidered  as  fome  evi. 
dence  of  the  debt ;  a  prefumption  that  it  was  not  paid,  arifing  from  its  neidier  being  cancelled,  noj 
given  up  to  the  obligor. 

ciaphamfon  Nor  Is  this  llrl£l:nefs  required  onlv  where  It  Is  made  by  the  plain- 

Is^r.TxS!  tiff  himfelf :  for  it  muft  be  equally  dire-a  and  fubftantive  when  it 

Roiiinv.    '  comes  from  a  third  perfon.     And  a  defe£live  affidavit  by  fuch 

Mills,  perfon  cannot  be  helped  by  one  made  by  the  plaintiff  himfelf  in 

vTS^'mo/-^'  another  country;  for  the  oath  abroad  is  no  ground  for  procefs 

fdiv.jul;dn,  here. 
14.  231.     Rios  V.  Belifante,  2  Str.  1209.     Pojnp  v.  Ludvidgfon,  2  Burr.  655. 

Wairondv.  But  It  Is  fufficIcnt  if  aflignees  of  bankrupt,  executors,  Isfc, 
Tsu^iTio.  ^^vc^^  that  they  believe  the  debt  to  be  due,  becaufe  from  their 
Barclay  v.     fituatioH  bcliif  is  the  higheft  degree  of  certainty  which  they  can 

b« 
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be  expe£led  to  attain.    But  it  mud  not  be  forgotten,  that,  in  thefe  Hunt,  4 

cafes,  the  infertion  of  the  belief  of  the  deponent  is  eflential,  and  ^'^'^'  '99*» 

can  on  no  account  be  difpenfed  with.     And  this  exception,  it  Ed"^r<il'iJ, 

£eemeth,  is  not  confined  to  perfons  fuing  in  this  reprefentative  2283.  sheJ- 

charadler,  but  wherever  from  the  nature  of  the  queftion  the  party  l^'^  ^-  ^'** 

can  have  but  a  ground  of  belief,  an  afiidayit  to  that  extent  only  R^p.  r,"*" 

will  be  admitted.  „  Jd.  717- 

Hobfon  V.  Campbell,  i  H.  Bl.  Rep,  245, 

A  ftill  loofer  form  of  affidavit  is  allowed  in  a£lions  upon  penal  Davis  t. 
(latutes.     It  is  enough  in  thofe  if  the  plaintiff  ftate  in  general  ^^''"z'nghJ, 
terms  the  nature  of  the  offence,  and  Ihew  the  amount  of  the  -J/""r^*'* 
penalty  :  he  need  not  fpecify  the  particular  a£ls  which  conftitute  v.  Baptift 
the  offence,   or  charge  in  words  diredlly  that  the  defendant  hath  ^^t-ord,   3 
committed  it;  nor  need  he  fwear  that  the  defendant  is  indebted  to  WaTfon^v^* 
him  in  the  fum  forfeited,  or  that  the  debt  is  ftill  due ;  becaufe  it  Shaw,  2  * 
is  poffible  that  the  right  of  aQion  may  have  previoufly  attached  "^^^Rep. 
in  another   perfon ;    and  befides,  as  no  one   is  entitled  to  the  mUreckji 
penalty  until  procefs  is  adually  fued  out,  it  is  not  a  debt  due  to  of  the  ywr 
him  at  the  time  of  making  the  affidavit.  '"  *^'<='^ 

.    .  ,  the  rtatute 

pafled,  1%  fatal  j  though  the  infertion  of  it  be  unneceflary.     Jbld. 

It  Is  to  be  obferved  that  there  is  a  difference  between  the  prac-  iTermRep. 
tice  of  the  court  of  Kings  Betuh,  and  that  of  the  court  of  Com-  7'7'   1  Bi, 
mon  PUaSy  with  refpedl  to  the  affidavits  to  hold  to  bail.     In  the  EmeVon'v 
]atter,  the  defendant  is  fuffered  to  file  a  crofs  affidavit,  and  the  Hawkins,  i 
plaintiff  may  afterwards  file  an  additional  one  in  order  to  fupply  ^^'"*  ?35« 
the  defe£ls  of  the  firfl.     In  the  former  court,  the  plaintiff  can  crr*^ey  Ibj 
file  only  one  affidavit,  which  nothing  can  be  received  from  the  Rep.  850.  * 
defendant   to    explain  or   contradldt,    or   from    the    plaintiff  to  ^°F«v. 
ftrengthen,  or  even  impeach.     In  this  court  therefore  it  is  abfo-  d^cK  4.6T 
lutely  neceffary  that  the  affidavit  fliould  have  all  that  pofitivenefs  and  Jacks  v. 
precifion  above  ftated.     In  the  other  the  fame  neceffity  doth  not  '^x'^^ft"^* 
exifl:,  as  that  court  will  refort   to   other   media   of  proof,  and  \czJ^   **'* 
allow  the  plaintiff  to  explain  himfelf  more  fully  in  a  fubfequent 
affidavit-     Not  that  that  court,  though  lefs  flrid  in  the  firll  affi-  Kichois  v 
davit,  is  wholly  inattentive  to  it,  or  will  in  all  events  permit  a  Daiyhanty, 
fupplemental  one  to  be  filed:  for  if  the  firfl  be  not  a  fufficient  ?^''"«s»  79' 
one  to  found  the  procefs,  as,  if  it  be  made  by  a  perfon  infamous;  Gronemaa 
If  it  be  fo  drawn,  though  by  a  mere  flip  of  the  pen,  as  that  per-  zwiir.  22^.. 
jury  cannot  be  affigned  upon  it ;  if  it  wholly  omit  to  ftate   the  9^°^^  "• 
confideration  of  the   debt,   a  fupplemental  one   cannot   be  re-  h.  blRcd. 
ceivexi.  ic 

It  is  no  obje^ion  to  the  affidavit  that  it  was  fworn  before  a  j>  _    ,  ^ 
commiffioner,  who  is  concerned  as  attorney  for  the  plaintiff,  2.'  b.  r. 

Howard  v.  Nclder,  Barn.  60. 

It  is  inadmiffible,  if  made  by  a  perfon  convicted  of  felony,  or  *Str.  114S, 

other  infamous  crime.  2Wiif.225. 

Barnes,  79. 

In  every  action  there  mufl  be  a  feparate  affidavit;   as  one  will  j  Burr, 
not  ferve  for  different  a£tions  againfl  one,  or  feveral  defendants.  ^p°- 
And  if  there  be  only  one  in  fuch  cafe,  it  is  a  fatal  irregularity,  ^TMrnRej^ 
and  cannot  be  waved  by  any  ad  of  the  defendant,  »^^ 

¥4  If 
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Hufley  V.  If  there  be  no  affidavit,  or  if  it  be  defe6livc  oi"  not  duly  filed, 

dtedTn 'i'^*  or  if  the  fum  fworn  to  be  not  indorfed  on  the  writ,  the  couit 
W'iir.  225.    will  difchargc  the  defendant  on  common  bail  ] 

I  Burr.  332. 

However  In  an  attachment  of  privilege,  which  is  a  aij^ias  in  the  firll 

the  above  proccfs,  the  ^defendant  is  held  to  bail  for  any  fum  though  never 
Get).  1.  c.  fo  fmall ;  for  this  being  a  capias  in  the  firft  procefs  without  fum- 
29.  hath  fa-  mons,  does  not  arife  from  a  funpofition  of  a  ni/jil  returned,  but 

d"ar1nt'*'''  ^^^^^^  ^^°"^  ^  ^^^^  ^"^  ^^  *^^  officers  of  the  court,  by  the  a£ls  of 
and  that'at  ^be  court ;  and  therefore  another  officer  ought  not  to  appear 
this  day  an    without  feeing  a  fecurity  given  for  fuch  debt. 

attorney 

cannot,  any  more  than  any  other  perfon,  hold  defendant  to  bail,  un'efs  the  demand  be  10  /,  or  upwards. 

2.  Where  the  Demand  is  uncertain,  and  founds  only  in  Damages. 

^^^  13 Car.  Where  the  aftion  is  only  for  damages,  there  regularly  the 
^"  ^' ""      party  is  not  to  be  holden  to  fpecial  bail  j  for  there  is  no  certain 

fum  for  which  bail  can  be  afcertained. 
Sid.  307.  But  in  a£lions  of  affliult  and  battery^  fcandalum  magnatum.y  and 

Roll.  Abr.  £qj.  Q|.|-jg],  perfonal  wrongs,  in  which  it  is  apparent  the  damages 
Lev!  39.  will  exceed  the  fum  of  10/.,  the  court,  or  any  judge  of  the  court, 
Browni.  90.  may  and  do,  on  good  caufe  ihcwn,  give  leave  to  the  plaintiff  to 
I'l'J^-*.     f^6  out  a  writ  with  the  claufe  of  ac  ctiam  bil/.e,  to  hold  the 

defendant  to  fpecial  bail  *. 

*  But  this  muft  be  on  an  affidavit  of  t;;e  faifls. 


Raym.  74. 


Sid.  27(5.  So  upon  an  affidavit  of  a  great  maiheiHy  and  that  he  intended 

Special  bail  ^q  declare  in  trefpcfs^  tlie  court  ordered  a  fpecial  latitat  y  with  au 
/ur^'ln  cafe   ^'^  etiam,  and  that  fo  there  ihould  be  fpecial  bail. 

of  a  notorious  battery.  Sid.  307.— So  in  cafe  of  a  foul  battery  againll  a  man  and  his  ff.rvants.  Comb.  57. 
See  too  I  Bl.  Rep.  191. — Euc  this  feems  to  be  difcreticnary  in  the  court;  theiefcre  vide  Moa.  2.  ; 
fpecial  bail  denied  for  putting  an  arm  out  of  joint  j  avA-vide  Roil.  Abi.  335.  pi.  14. 

Sid.  63.  In   debt  upon  a  («)  bond  for  performance  of  covenants,  the 

^f ',  ^°. '?^'    court  will  order  bail  according;  to  the  ib)  breaches  affip;ned  U)  *, 

cial  bail  ;n  o  \    /  o  \   / 

account,  fecui  in  debt  upon  an  account.  2  Roll.  Rep.  53.  Lev.  300.  {t)  And  the  meafure  of  tiiat 
jliall  betaken  from  the  plaintiff's  oath.  Saik.  100.  pi.  ii.  Barnes,  icc;.  Say.  Rep.  109.  Dougl.  445. 
r(c)  But  a  defendant  may  be  arrefted  lor  the  penalty  of  a  bond  conditioned  for  the  performance  of  a  pro- 
rnife  of  marriage,  &c.,  where  the  penalty  is  the  real  debt,  or  rather  in  nature  of  ItateJ  damages. 
I  Wilf.  59.     3  Burr.  1351.     Dougl.  449*] 

•  This  muft  mean  according  to  breaches  fiatcd  in  plaintiff's  affidavit. 

Tidd'sPrac.  [So  in  debt  upon  bond,  conditioned  for  the  payment  of  mo/ley^ 
3  J*  though  the  penalty  is,  ftridlly  fpeaking,  the  legal  debt  j  yet,  as 

it  is  now  confidered  upon  the  ftatute  of  3  ^  4  Ann,  r.  16.  §  13. 
to  be  merely  a  fecurity  for  principal,  interelt,  and  cofls,  the  de- 
fendant cannot  be  holden  to  bail  for  more  than  the  fum  really 
due  by  the  condition. 
6  Mod.  14.        In  trover,  the  defendant  may  be  arrcfled  of  courfe,  though 
2Str.  1192.  the  action  be  brought  for  uncertain  damages  j  for  this  is  more 
J  W;;f.  23.    ^^  a<Slion  of  property  than  a  tort. 

I  Vvilf.  315.  Say.  Rep.  2';3-  S.  C.  Cowp.  jjtj.  B'^t  it  i3  faid,  that  where  the  defendant,  being  a 
cuftorn-houic  officer,  w.t.  dneilcd  in  an  action  of  tiovCi,  biou^jiii  z^mrH  iiim  for  feiiing  g^ods,   ajid 

it 
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It  appeared  by  afHdavlc  that  there  was  a  reafonable  foundation  for  the  feizure,  that  the  goo<!s  were  depo- 
tited  in  the  king's  warehoufe,  and  that  the  defendant  had  ufed  due  diligence  in  proceeding  towards  a 
condemnation  in  the  Exchequer,  the  court  ordered  common  bail  to  be  accepted,  a  Bl.  Rep.  1018. 
I  WJir.  335.     Say.  53.  jtmlj.  cor.tr. 

Where  there  have  been  mutual  dealings  between  the  parties,  Tidd'sPrac. 
the  balance  is  confidered  as  the  debt  at  law  as  well  as  in  equity.]     J  5- 4  Burr. 

In  an  a£lion  of  debt  on  a  bond,  though  the  defendant  fays  Saik.  100. 
it  was  by  durefsf  or  on  an  ufurious  contracl,  yet  there  fhall  be  ^'''^'DougL 
fpecial  bail,  for  the  merits  of  the  caufe  (hall  not  be  determined  **^* 
on  motion  ;  neither  will  the  court  put  a  flur  upon  the  plaintiff's 
caufe,  which  ought  to  come  down  fairly  to  trial,  without  pre- 
judice. 

iSo  in  an  aclion  for  money  won  at  play,  if  the  contraft  be  Salk.  100. 
lawful,  as  being  under  100/.,  the  defendant  muft  put  in  fpecial  f^l^^ 

bail*.  295.     FiJe  head  of  Gaming^ 

•  There  are  few  cafes  now  where  fuch  an  sftion  will  lie ;  and  query,  if  for  any  funi  amounting  to  10/. 
on  ganjci  mentimed  in  the  ftat.  9  Ann.  c.  14  ?  See  that  flat,  and  the  feveraladts  of  z  Geo.  2.  c.  zS* 
12  Geo.  2.  c.  2S.  13  Geo.  2.  c.  19.   and  iS  G.  2.   c.  34.    See  too  Young  v.  Moore,  2  Will.  67. 

[3.     Whether  a  Defendant  can  beholden  to  Bail  twice  for  the 
fame  Caufe  of  Action  ? 

Regularly,    a  man  cannot  be  twice  arrefted   for   the  fame  (a)  Alman- 

caufe  :  and  this  rule  was  formerly  fo  rigidly  adhered  to,  that,  f°*i7"^/j* 

where  the  plaintiff  was  non-pros'd  for  want  of  a  declaration,  he  Raym.  679. 

could  not  afterwards  arreft  the  defendant  in  a  fecond  a61:ion  (a).  Com.  Rep. 

But  a  different  doctrine  now  prevails  ;  for  the  plaintiff  is  faid  to  ^4^-  s.  c. 

fuffer  enough  by  paying  cofts  in  the  firfl  a6lion,  and  therefore  v.  Hayes, 

ought  not  to  be  in  a  worfe  condition  than  before  {l>).  Str.  439. 

Where  the  bail  in  the  firft  aftion  are  forfworn  and  infufEcient,  Oimius  v. 

the  court  will  permit  the  plaintiff  to  arreft  the  defendant  again  P«'i"y,  2 

r  1      ri-  -1  j-r  •       •  Str.  1216. 

in  a  Iccond  ad-lion,  even  without  diicontmumg. 

Where  the  plaintiff,  having  mifconceived  his  aftion,  moves  to  (0  Beli- 
difcontinue   upon  payment  of  cofts,  he  may  after  the  cofts  are  v^^'^  ^' 
taxed  and  paid  (//)  take  out  a  new  writ  for  the  fame  caufe,  and  str.  1209. 
arreft  the  defendant  de  novo.  i'^)  Bates  v.  Barry,  2  wiif.  3S1. 

But  where  the  plaintiff,    not  liking  the  bail  in   the  former  BeichierT. 
action,  obtained  a   fide-bar  rule  for  leave   to  difcontinue,  upon  g^"/^'^' *, 
payment  of  cofts,  and  afterwards  proceeded  to  charge  the  de- 
fendant in  cuftody  j  the  court,  conceiving  this  to  be  a  trick,  dif- 
charged  the  fide-bar  rule  ;  fo  that  the  bail  ftill  continued  liable. 

And  wherever  the  fecond  action  appears  to  be  vexatious  (?),  or  (?)  Cox  tc 
the  defendant  is  arrefted  or  detained  in  cuftody  therein,  after  gj^j^*^'  ^ 
being  fiiper/eded  ox  fuperfedable  in  a  former  action  by  the  laches  {f)  %og. 
of  the  plaintiff,  the  court  will  difcharge  the  defendant  on  com-  (/)  cham- 
mon  bail.     Nor  will  a  promife  to  pay  the  deht  (g)  fubfequent  to  b^^fj,*^"" 
the  fuper/edeas  entitle  the  plaintiff  to  require  fpecial  bail.  Str.  7S2. 

Mau-i  V.  Branthvvaire,  Id.  943.     Hall  v.  Howes,  JJ.  1039.  C;.  Temp.  Hard.  244.  S.  C.  Cratch- 
field  V.  Seward,  z  Wilf.  93.    Blandfjrd  v.  Foot,  Cowp.  72.     {g)  Taylor  v.  Wafteneyes,  2  Str.  1218.  J 


In  an  a£tion  of  debt  on  a  judgment,  whether  after  verdict  or  2  Str.  782. 

is  pre- 
vioully 


by  default,  the  defendant  cannot  be  arrefted,    if  he  was  pre-  ^^''^J'^J' 
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Say.  Rep.  vioufly  aiTcfted  In  the  original  a6lion :  even  though  the  bail  iit 

V{  Bowen  ^^^'  a£lIon  have  fmce   become  infolvent  (a),  or  the  plaintiff  has 

V*  Barnett,  leleafed  them  by  declaring  in  a  different  county  (b)y  or  the  de- 

JJ.  160.  fendant  has  furrendered  in  their  difcharge,  or  obtained  a  fuper' 

to»tr.  De  laCour  v.  ReaJ,  2  H.  Bl.  Rep.  278.  (c)  2  Str.  1039.  R.  H.  8  G.  2.  C.  B. ;  but  fe* 
Caf.  Pr.  C.  B.  34. 

Nightingale       It  Is  now  the  fettled  praQice  as  well  of  the  court  of  K.  B.  ag 

*'i^'^^bT'  ^^  ^^^'  °^  ^'  ^''  ^°  ^^°'^^  ^°  ^^^^  "^  ^"^  a£lion  on  a  judgment,  where 
Rep*.  1274.  the  damages  and  cofts  amount  to  10/.  or  upwards,  though  the 
Lewis  V.       oririnal  debt  or  demand  were  under  that  fum. 

Pottle,  ° 

4  Term  Rep.  570. 

Seiion's  So  It  Is  HOW  fald  to  bc  the  practice  of  both  courts  to  hold  to 

Pf*  49*        bail  in  an  adllon  of  debt  upon  a  judgment,  notwlthftanding  error 

brought,  provided  no  bail  was  given  In  the  original  a£lion. 
DeBaif  V.        la  an  a6lion  on  a  recovery  in  a  foreign  court,  there  Ihall  be 
Matkenfie,        j    common  ball. 

a  Str.  1243.  ■' 

Dairies  v.  In  an  aftlon  on  a  judgment  of  an  Inferior  court,  though  bail 

Leckie,  i  y/exc  given  In  the  original  adlion  below,  yet  defendant  may 
k1'^B?94.    ^^  holden  to  fpecial  bail,  becaufe  no  bail  has  been  given  in  the 

fuperior  court  before. 
CoiimsT.  Where  a  caufe  In  which  the  defendant  has  been  arrefled  Is 

Tern!  R^  referred  to  arbitration^  and  the  arbitrator  awards  to  the  plaintiff 
756.     ^^*    a  fum  exceeding  lo/.,    the  defendant  may  be  arretted  again  in 

an  action  upon  the  award.] 


4.     Whether  Bail  be  required  In  Aftlons  on  Penal  Statutes  ? 

Yefv.  53.  On  a  penal  ftatute  the  defendant  Is  not  holden  to  bail,  becaufe 
2.^'^°"'co  *^^  penalty  on  a  ftatute  is  In  the  nature  of  zjine  or  amercement  fet 
myas,  75.  on  the  party  for  an  offence  committed  ;  and  therefore  no  perfoa 
Caf.  4S.  ought  to  fuffer  any  Inconvenience  by  reafon  of  fuch  law,  till  hQ 
V\i!°C\ih.  *^  convi£led  of  the  offence. 

Hift.  C.  P.  37.  [Several  modern  ftatutes  exprefEly  require  bail.  3  Burr.  1569.  1  Term  Rep,' 
705.  And  where  an  adtion  is  brought  on  a  remedial  ftatute,  as  on  the  ftatute  of  9  Ann.  c.  14.,  by  the 
lofer  for  money  won  at  play,  the  defendant  may  be  holden  to  bail.  Turner  v.  Warren,  a  Str.  J07g« 
.^di.  70.  S.  C] 

5.     Of  Perfons  who  are  not  required  to  put  in  Special  Ball. 

2  Bro-.vn!.  ^n  heir,  executor,  or  adminiftrator,  (</)  (hall  not  be  holden  to 

b'^M  l\6.  Special  bail  \  for  the  demand  is  not  on  the  perfons,  but  on  the 

id)  So  affets  of  the  deceafed ;  and  It  would  be  unreafonable  to  fubje*^ 

though  an  their  perfons  to  an  execution  for  the  debt  of  another. 

■ttorney  was  * 

plaintiff,  and  it  was  pretended  he  was  entitled  to  have  fpecial  bail  by  his  privilege,     Sid.  62.  S.  P. 

fcr  cur". 

Cro.  jac.  So  If  there  be  a  judgment  agalnft  an  executor  for  the  debt  de 

clr.*  59.*^°*  ^""^^  tef.atorisy  and  for  the  damages  only  de  bonis  propriis^  he  may 
Lit.  Rep.  bring  error^  and  have  a  fuperfedeas^  without  giving  furetles  ac- 
*>  3-  cortling  to  3  jac,  i.  cap,  8.    For  though  the  words  of  the  ftatute 

arc 


'Bail  in  Cibil  CauCejef,  $3^ 

Arc  general,  yet  it  mufl:  be  intended  where  judgment  is  agalnft 
the  defendant  himfelf,  upon  his  own  bond,  or  where  the  judg- 
ment is  general  againft  the  executors ;  for  it  would  be  unreafon- 
able  they  fhould  find  fureties  to  pay  the  whole  out  of  their  own 
eftate. 

Neither  is  an  executor,  adminiftrator,  or  heir,  upon  the  re-  |  L«^-  »o4. 
moval  of  a  caufe  out  of  an  inferior  court,    obliged  to  put  in  i^^^X^'s- 
bail.  268.    2  Jones,  82.     Salk.  98.  pi.  4.  S.  P.  cont.     Lit.  Rep.  81. 

[If  an  heir,  executor,  or  adminiftrator  perfonally  promife  and  Mackeiwie 
undertake,  in  writing,  to  pay  any  debt  or  legacy,  he  is  liable  to  ^I'e,  i*Tera 
be  arrefted  upon  it.]  Rep.  716, 

So  if  there  be  a  devajiavit  fuggefted  (rt),  which  can  only  be  on  Lev.  145, 
an  a£lion  of  debt  on  a  judgment,  executors  and  adminiftrators  ^^^\^'^\ 
muft  find  fpecial  bail.  pi.  ^* 

r(j)  But  It  fliould  be  an  aftual  devajlai'tt,  returned  by  the  fherifT,  or  at  lead  grounded  on  an  affidavltt 
Duprett  V.  Teftard,  Carth.  264.  A  mere  fuggeltion  of  a  devajiavit  is  not  lui&cient.  Ibui.^  Vife 
head  ofExecuton  in^  jidmlnifiratort. 


An  atttorney  or  other  officer,  whofe  attendance  is  required  Mod.  jo. 
in  the  court  to  whicli  he  belongs,  fliall  not  be  holden  to  fpecial 
bail. 

If  baron  and  feme  are  fued,  the  hufband  muft  put  in  bail  Vide  title 
for  both;  but  if  the  hufband  dees  not  appear  upon  the  arteft,  f^.^^" ^^ 
the  wife  muft  file  common  bail  before  ftie  can  be  difcharged ;  cold'f.  127. 
for  otherwife  the   plaintiff  could  not  proceed   to   obtain  judg-  Cro.  Eilz. 

"^^"t,  |7°.    era. 

Jac.  445. 
Stile,  475.  Mod.  8.  6  Mod.  17.  Ld.  Raym.  7'5.  Salk.  115.  pi.  4.  2  Stra.  1272.  [Barnes,  96. 
1  Term  Rep.  486.  1  H.  Bl.  Rep.  255.  i  Wilf.  264.  If  the  coverture  be  doubtful,  or  the  defend- 
ant have  comniicted  any  fraud  in  order  to  procure  credit,  (hs  fljall  not  be  difcharged  upon  motion  ;  but 
fte  muft  plead  her  coverture,  which  plea  *  muft  be  in  abatement,  not  in  bar.  Fearfon  v.  Mary 
Mcadon,  2  Bl.  Rep.  903.  Partridge  v.  Clarke,  5  Term  Rep.  194.  Holland  v.  Erefkine,  Barn.  100. 
6  Mod.  105.  7  Mod.  10.  •  Milner  v.  Milner,  3  Term  Rep.  631.]  And  where  one  partnei 
muft  put  in  bail  for  another.     Mod.  45, 

[If  a  bankrupt,  having  obtained  his  'certificate,  confcientioufly  Bailey  r. 
promife  to  pay  a  debt,  contraded  previoufly  to  his  bankruptcy,  5^'°"'  ^ 
he  cannot  be  arrefted  thereon  •,  for  that  would  be  taking  advan-  But  where* 
tage  of  his  confcientioufnefs  to  ufe  it  againft  confcience.  thecommif- 

'^  ^  fion,  2  Bl. 

Rep.  725.     Cowp.  824.,  or  certificate,  Dougl.  228.  appear  to  be  fraudulent,  he  may  be  arrefted. 

Infolvent  debtors,    and  fugitives,    difcharged  under  infolvent  Turner  v. 
a<n:s,  cannot  be  holden  to  bail  upon  fithfequerit  promifes  to  pay  ^  s^tr*"!*"^-' 
debts  contracted  before  the  time  prefcribed  by  the  a£l:s  :  but  they  {^h)  Cowp.^ 
may  (^),  for  deb}:s  contradled  afterwards,  and  before  they  were  5^7*    The 
adually  difcharged.]  ^^ 

bound  to  take  notice  of  their  privilege,  Dougl.  671.  Nor  do  the  claufes  refpefling  fugitives  extend 
to  pcrfons  *ho  have  conftandy  refided  abroad;  i  Wilf.  85.  ;  or  who  have  been  abroad,  merely  in  thecouife 
«f  their  trade,  and  not  for  che  purpode  of  avoiding  their  creditors.  Say.  Rep.  308. 


6.     Where 


in  ■!  •> 
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6.     Where  Special  Bail  is  required  on  removing  a  Caufe  out  of 
an  inferior  Juiifdiction  before  Judgment. 

Sa!k.  o''^  Upon  tlie  removal  of  a  caufe  by  habeas  corpus  out  of  any  in- 

u'tit'coJrif  ^^^"^^'^  court   into  the  courts  above,    though  the   fum  be  under 

hrtd their jL  to/.  (<?)  the  party  (/;)  muft  file  fpecial  bail,  fo  that  the  plaintiff 

rifdmionin  may  Hot  be  in  a  worfe  condition  than  he  was  in  the  court  below  i 

flTyideio  ^^^  ^^^  rcafon  hereof  is,  that  thofe  inferior  jurifdidions  being 

C.  5.C.  70.  confined,  they  cannot  follow  the  debt  out  of  their  own  jurifdic- 

(i)  But  if  tioti  ;  zm\  therefore  it  is  requifite  that  they  fhouIJ  be  bail  who 

afpemtob"  ^'^'^  within  their  precinils  *. 

vexatious,  the  court  above  vvill  conlider  the  quantum  of  the  fum  in  which  bail  ou;jiit  to  be  taken* 
Salk.  loi.  pi.  15.   102.     2  Ld.  Raym.  767.     7  Mod.  9.     6  Mod.  24;.  S.  F. 

*  If  bail  is  not  in  wichin  due  time,  3  prcccdcndo  iilues,  and  carries  the  caufe  back  to  the  inferior 
court. 

Saik.  97.  If  a  caufe  be  removed  by  habeas  corpus  out  of  the  Marpalfea^ 

Rok  c'h.  ^^  ^"y  other  inferior  court,  and  the  bail  there  offer  to  be  bail  to 
Juft!  the  a£lion  in  the  court  above,  the  plaintiff  is  compellable  to  take 

them,  becaufe  he  might,  but  did  not  except  to  them  below. 
Comb.  I.  But  it  is  otherwife  where  the  caufe  comes  out  of  London y  for 

Y'"'  I'^j^*  the  fufiiclency  of  the  bail  there  is  at  the  peril  of  the  clerk,  and 
97.  pt.  I.  '  he  is  refponfible  to  the  plaintiff;  fo  that  the  plaintiff  had  not  the 
fer  Bolt,  liberty  of  excepting  againft  them,  and  the  clerk  is  not  refponfible 
Ch.  Jufuce.  £q^  their  deficiency  in  the  court  above,  though  he  was  in  London, 
Cro.  Jac.  jf  a  caufe  is  removed  out  of  an  inferior  court  by  habeas  corpus^ 

andBui/er"  ^""^  "^^  ^^^^  found,  and  after  in  the  fame  term  it  is  remanded 
adjudged,  by  procedendo,  the  old  bail  fliall  {land  j  for  when  a  caufe  is  re- 
and  there      mandcd  the  fame  term  in  which  it  was  removed,  no  record  is 

laid,  that  ,       1  r 

Srcoh,         ""i^tle  thereof. 

Mainfrize,  96.  and  Procedendo  16.  is  fo  to  be  underftood.  Moor,  836.  S.  C.  adjudged.  2  Eulft.  286, 
287.  S.  C.  adjudged.  Roll.  Rep.  64.  S.C.  adjudged,  notwithllanding  the  old  bail  was  difcharged, 
and  new  put  in  ;  the  new  bail  being  taken  off  the  fi!e  and  made  void  the  fame  term,  while  the  re- 
cord was  in  the  brc.ift  and  power  of  the  court.  Viui:  Cro.  Jac.  20-5.  and  Yelv.  12c.  adjudged 
tint.  But  per  curiam  it  is  theie  faid,  if  the  procedendo  were  delivered,  &V.  before  bail  given  to  tho 
fuperior  court,  it  fhould  be  a  fuper/ideas  to  the  hahcas  corpus,  and  the  old  bail  ihould  ftand. 

Cro.  Jac.  Otherwife  where  it  is'remanded  in  another  term. 

^63.  Moor, 

836.  pi.  1 128.  Roll.  Rep.  64.  2  Bulft.  286.  S.C.  and  S.  P.  prr  Cur\  and  Skin.  244.  pi.  9. 
S-  P.  Where  itfeems  agreed  generally,  that  upon  fuch  removal  the  bail  below  arc  difcharged,  for  they 
declare  dc  novo. 

Skin.  244.  But  where  a  replevin  by  plaint  was  fued  in  the  fheriffs'  court  of 
pi.  9.  Dcr^  London,  and  pledges  were  found  de  rctorno  habcnd'  ft,   isfc.  and 

ringron  and       ,   ,  /  .  r        &  .  •  rt  •  l 

Edwin  ii-  this  plamt  was  removed  accordmg  to  their  cultom  into  the 
judged.  2  mayor's  court,  and  after  into  the  King's  Bench  by  certiorari;  and 
a8°*  s^"'  there  oyr  of  the  certiorari  being  demaiuicd,  the  party  declared  in 
sdjudged.  p.  R.y  and  upon  this  a  return  awarded  ;  and  upon  an  ekngaf  re- 
Muifov.  turned  ?l  fcire facias  went  againft  the  pledges  iu  the  fiieriffs'  court 
jj*]"*'  g"""'  oi  London:  the  queftion  was,  Whether  this  caufe  being  removed 
s.  P.^  by  certiorari,  the  pledges  in  the  inferior  court  were  difcharged  } 

and  it  was  held  that  they  were  not. 

.    [By  ll.TC.  19  Geo.  3.  c.  70.  §6.  no  caufe  under  10/,  fliall  be  re- 
moved into  any  fuperior  court,  unlcfs  the  defendant  who  fl"ll  be 

defirous 
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^efirous  of  removing  it,  fliall  enter  into  a  recognizance  with  two 
fufricient  fureties,  for  payment  of  debt  and  coils,  in  cafe  judg- 
ment fhall  pafs  againft  him.] 

7.     Of  putting  in  Bail  on  bringing  a  Writ  of  Error. 

By  the  {a)  3  Jac.  i.  oip.  8.  it  is  enacled,  **  That  no  execution  ('')  Made 
"  fliall  be  ftayed  or  delayed,  upon  or  by  any  writ  of  error,  or  [7-""^  i 
«'  fuperfedeas  thereupon,  to  be  fued  for  the  reverfal  of  any  judg-  c'.  4.  f.  4^ 
*'  ment  given,  or  to  be  given,  in  any  a6lion  or  bill  of  debt,  upon  and  the  13 
*'  any  fingle  bond  for  debt,  or  upon  any  obligation  with  condi-  c."^par'o* 
*'  tlon  for  the  payment  of  money  only,  [b)  or  upon  any  action  or  enafts  m 
*'  bill  of  debt  for  rent,  or  upon  any  {c)  contraCL  fued  in  any  of  ^''^^  "i.^"- 
<*  the  courts  of  WefiTninJlcry  counties  palatine,  or  great  feffions  in  noexecutk)?! 
"  Waits ;  unlefs  fuch  perfon  or  perfons  in  whofe  name  or  names  fhaii  be  ftaid 
<«  fuch  writ  fliall  be  brought,  with  two  fufficient  fureties,  fuch  a^terverdi<a 
*'  as  the  court  (wherein  fuch  judgment  is  or  flball  be  given)  flialL  n^eni'^in  " 
*'  allow  of,    fhall    firfl:,    before   fuch  ftay   made,    or  fuperfedeas  aftions  for 
<*  awarded,  be  bound  unto  the  party  for  whom  any  fuch  judgment  ^iOt  letnns 
**  is  or  fliall  be  given,  by  recognizance,  to  be  acknowledged  in  jx^icns  on 
•*  the  fame  court,  in  double  [d)  the  fum  adjudged  to  be-recoveted  tii^  cafe  on 
*'  by  the  faid  former  judgment,  to  profecute  the  faid  writ  of  error  '^f;^'  F"'^"^'^'' 
*'  with  effe£r  •,  and  alfo  to  fatisfy  and  pay  (if  the  faid  judgment  cf  money, 
"  be  afllrmed)  all  and  fingular  the  debts,  damages,  and  cofts  ad-  tro-.er, cove- 
*'  judged,  or  to  be  adjudged  upon  the  former  judgment ;  and  all  '^^''*''  ^^}^~ 
*'  cofts  and  damages  to  be  alfo  awarded  for  the  fame  delaying  of  trefpafs*. 

«   execution,"  TheiS&i; 

Car,  2.  C.3. 
par.  3.  extends  to  writs  of  error  on  judgments  after  verdift  In  <3o-.ver  ard  ejedment.  Carth.  izi. 
5  Lev.  275.  [(il  The  19  Geo.  3.  c.  70.  f.  5.  enacts,  That  no  writ  of  error  /hall  be  brought  en  any 
judgment  in  any  inferior  court  of  record  where  the  damages  are  under  10/.,  unle.'s  the  party  bringing  it 
fliall  be  firft  bound  with  two  AiflScient  fureties  (fuch  as  the  court  wherein  fuch  judgment  is  given  fhail 
ailowof )  unto  the  party  for  whom  fjsii  judgment  is  given  in  double  the  fum  adjudged  by  the  former 
judgment,  to  profecute  the  faid  writ  of  error  with  effect ;  and  n.!fo  to  fatisfy  and  pay,  if  tiie  faid  judgment 
be  affirmed,  or  writ  of  error  be  non-pros'd,  all  and  fingular  the  dtbt,  damages,  and  cofts  adjudged, 
and  all  the  cofts  and  charges  awarded  for  the  delay  of  execution,  {b)  A  bond  given  by  a  third  perfon 
as  a  fecurity  for  the  payment  of  a  fum  of  mor.ey  by  inftaJments,  is  a  bond  conditioned  for  the  payment  of 
money  only  within  this  a^.  Chauvet  v.  Alfray,  2  Burr.  746.  So  a  bond  conditioned  far  the  payment  of 
money  according  to  the  true  int.-n:  and  meaning  of  an  indenture,  or  for  the  payment  of  money  a:  fuch  a 
day,  being  the  fame  fum  mentioned  in  a  certain  indenture,  is  a  bond  within  this  a£l,  Littiet:n  v.  Hanfon, 
Barnes  98.  Defoordes  v.  Horfey,  2  Str.  959.  But  a  bond  conditioned  for  t>.e  performance  of  cove- 
nants in  an  icdeniure,  in  which  there  are  other  covcriants  befidcs  that  for  the  psyaient  of  money,  is  nut 
within  the  adi.  Gerrard  v.  Danby,  Carth.  2S.  Show.  14.  S.  C.  Comb.  105.  S.  C.  A  bottomry 
bond,  after  the  contingency  hath  hspptned,  is  in  every  refpeft  a  bond  for  the  payment  of  money  only. 
Pitt  V.  Coney,  Str.  47b.  A  bond  to  pay  fo  much  money  as  'J.  S.  fhall  declare  to  be  due  on  acc;)unt, 
is  within  the  aft  ;  for  though  the  fum  be  uncertain  at  the  time  when  the  bond  wa^  ente:ed  into,  it  is 
afcertained  at  the  time  of  bringing  the  aflion      Dean  and  Ch<ipter  of  St.  Paul  v.  C<»peil,   1  Lev.  117. 

1  Keb.  613.  690.  S.  C.  But  a  bond  to  pay  for  fo  much  beer  a,  fliall  be  delive;ed  to  y.  S.,  not  exceed- 
ing icol.  is  not  fo,  for  here  the  fum  is  uncertain,  and  refts  upon  ^fuantum  tr.cru'u.    Thralc  v.  Vau^han, 

2  Str^  iir,o.  Where  a  defendant  had  confeired  judgment  in  an  aition  upon  2  bond  conditioned  for  pay- 
ment ot  money  only,  and  afterwards  debt  was  brought  upon  that  judgmenr,  and  judgment  obtainei 
thereon,  it  was  ruled  that,  in  a  writ  of  error  upon  this  fecond  judgment,  bail  was  not  requifite  ;  that  this 
was  cajin  ctr.iffus  out  of  the  aft,  which  was  ro  be  taken  lirerally,  and  not  extended  by  con.truftion. 
Bidlefon  v.  Whytel,  3  Burr.  1545.  i  El.  Rep.  500.  S.  C.  So  it  feemeth  that  bail  is  not  requifire 
on  a  writ  of  error  in  parliament  upon  ajudgm-^nt  i.-jB.  R.  in  an  aftion  of  debt  on  a  recognizance  in 
error.  T.-inder  v.  Watfcn,  3  Burr.  1566.  See  the  cafe  of  Chri.ty  v,  Manucaptors  of  Anftruther, 
S  Mod.  257.]  (i )  On  this  (latute  it  hath  been  adjudged,  that  judgoient  on  an  injimul  covtumjftt  was 
not  an  aftion  founded  on  fuch  a  contraft  zi  comes  within  it.  2  Bulft.  53.  Yelv.  227.  So  oC 
a  debt  due  by  arbitration.  Jbid.  pc  Cur\  [_[d)  In  error  on  a  judgment  upon  debt  on  bond,  the  bail 
o<&i  be  bouiiJ  only  in  tiw  fum  iec(>vt;ed,  for  that  is  JoubU  the  fum  due.    Moor  v.  Lynch,  i  Wilf.  21  ■;. 

Ic 
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It  is  obvious  from  the  nature  of  this  recognizance,  that  the  bail  in  error  have  not  the  alternative  of  fuf» 
rendering  the  principal ;  and  therefore  though  the  principal  become  a  bankrupt,  and  be  difcharged  by 
his  bankruptcy,  yet  the  plaintifl'  may  have  iccourfe  to  them.  Soulhcote  v.  Draithwaite,  i  Term 
Rep.  624..  J 

•  This  ftatutc  does  not  extend  to  judgment  by  default,  in  any  of  the  adllons  fpecified,  nor  doth  either 
of  the  others. 

Cro.  Jac.  If  y^.  becomes  bail  for  B.  in  an  {a)  inferior  court,  and  there 

fa)^Jbt  '  ju'lg'^dt  is  given  for  B.,  and  thereupon  the  plaintiff  brings  a 
came  bail  writ  of  error,  and  that  judgment  is  reverfed,  and  judgment  given 
forB.  in  for  the  plaintiff  againft  B.y  the  bail  is  liable;  for  when  the  firfl 
mctecwttof  judgment  is  reverfed,  it  is  as  if  that  judgment  had  never  been, 
the  city  of  and  as  if  at  the  firfl  the  principal  had  been  condemned  in  the  in- 
Cbefter,  and  ferior  court. 

judgment 

was  there  given  for  B.,  and  upon  a  writ  of  error  before  the  juftices  of  the  great  feflions  of  the  county  of 
CAf/?<r,  that  judgment  was  reverfed  ;  and  after,  upon  a  writ  of  error  in  5.vR.  both  judgments  were  reverfed  ; 
and  it  was  adjudged,  that  the  plaintiff  fhould  recover  50/.  damages,  (S'c.  and  it  was  urged,  that  yf.  was 
not  liable  ;  for  by  the  reverfal  there  is  no  judgment  in  the  inferior  court  againft  B.,  and  took  a  differ- 
ence where  the  ju<fgment  of  the  Inferior  court  is  affirmed,  and  where  reverfed.    2  Jones,  96.  adjornatur% 

Cro.  Jac.  \{A.  brings  a  writ  of  error  upon  a  judgment  obtained  againft  him, 

*"and  ^^^  according  to  the  3  Jac.  I.  c.  8.,  B.  enters  into  a  recognizance. 

Monk,  ad-  Conditioned  that  A.  ftiall  profecute  his  writ  of  eri'or  with  effeft, 

Judged  and  if  judgment  fhall  be  affirmed,  that  he  fhall  pay  the  con- 

Eumenc."'  demnation,  dffr.  after  the  judgment  is  affirmed,  B.  cannot  ren- 

Moor,  853.  dtx  A,  the  principal,  for  this  manucaption  is  not  to  render  the 

c "  n^^^'A  t^ody,  but  to  pay  the  debt. 

S.  p.  adjudged  per  totam  Curiam,     It  is  now  the  known  and  eftabliflied  doftrine. 

Roll.  Abr.  Xf  judgment  be  affirmed  upon  a  writ  of  error  in  the  Exchequer- 
Tac^*6-6!°*  chamber  (J?),  no  execution  fliall  go  againft  the  bail  in  the  original 
S.  P.  ad-  a£tion  for  the  cofts  occaftone  dilatmns  execut'ionis^  and  the  party 
judged.  might  have  compelled  the  defendant  in  eri'or  to  put  in  bail,  pur-. 
Cr°o.'Ei.*       fuant  to  theftatute  3  Jac.  i.  r.  8. 

587.  {b)  In  a.  fare  facias  upon  a  recognizance  againft  bail,  the  defendant  pleaded  a  writ  of  errot 
brought  by  the  principal ;  znd  fer  Cur.''  This  is  no  plea,  for  the  writ  of  error  upon  the  principal  judg- 
ment doth  not  affeft  the  recognizance  :  But  per  Holt,  Ch.  Juft.  I  have  known  an  attachment  againft 
a  town-clerk  for  proceeding  in  an  inferior  court  after  a  writ  of  error  herej  but  I  never  took  it  to  bo 
right.     Comb.  295.  * 

*  Where  error  is  brought,  the  court,  on  motion,  will  ftay  proceedings  againft  the  bail,  on  terms, 
according  to  the  nature  of  the  cafe  ;  i.  e.  if  they  are  in  time  to  furrender  the  principal,  on  engaging  to 
pay  debt  and  cofts,  or  furrender,  within  a  fpecific  time,  after  affirmance.  If  too  late  to  furrender,  then 
on  engaging  to  pay  debt  and  cofts,  within  a  limited  time,  after  affirmance,  if  the  judgment  ihall  be 
affirmed. 

Salk.  97.  In  debt  on  a  bond  in  C.  B.  and  judgment  for  the  plaintiff, 

and^Ri-"  '  crror  was  brought  in  B.  R.y  and  bail  put  in  according  to  the  fta- 

ehardfon.  tutc,  and  judgment  affirmed  thereupon,  error  was  brought   in 

aLd.Raym.  ^^j  parliament,  and  the  clerk  of  the  errors  refufed  to  allow  the 

Mod.  120.  "writ,  unlefs  the  party  would  give  a  new  recognizance.     It  was 

S  Mod.  79.  objected,  that  it  was  not  required  by  3  Jac.  i.  c.  8.     But  pet 

ii\K"''^  C«r',  The  firft  recognizance  does  not  include  payment  of  cofts 

That  one  in  *o  ^e  affcffed  in  the  Houfe  of  Lords,  and  thefe  cofts  ought  to  be 

execution  is  paid,  and  therefore  a  new  recognizance  ought  to  be  given  within 

fcSedo^  the  intent  ©f  the  ftatutej  and  it  is  not  the  bufmefs  of  this  court 

to 
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to  examine  whether  bail  was  put  in  upon  the  firft  writ,  for  the  bringmg  a 
want  of  that  does  not  hinder  the  procefs  of  the  writ  of  error,  but  y'^'t  o^"  e-rof 
only  makes  it  no  J uperjedeas.  ment,  be- 

caufe  of  the  uncertainty  how  long  the  parliament  may  continue. 

If  there  is  a  judgment  in  B.R.^  and  the  defendant  is  taken  in  Cro.jac. 
execution,  and  after  brings  error  in  the  Exchequer-chamber,  and  '°^-    ^'•«'» 
the  record  is  removed,  he  {a)  cannot  be  bailed  in  B.  i?.,  becaufe  («)^b>- V* 
there  is  no  record  there,  nor  can  he  be  bailed  in  the  Exchequer-  r\x\toiB.R. 
chamber,  for  they  have  authority  only  to  affirm  or  reverfe  the  ne^wh"*"' 
judgment.  _  Aaii  rue  out 

any  writ  ef  error  on  any  judgment  of  this  court)  returnable  in  the  Exchequer-chamber,  (hail  forthwith 
allow  f'jch  writ  of  error  with  the  clerk  of  the  errors  of  this  court  for  the  time  being  ;  and  in  cafe  where 
fpecial  bail  (hall  be  required,  if  the  plaintlS'  upon  fuch  writ  of  error  do  not  within  four  days  after  allow- 
ance thereof  put  in  fpecial  bail  thereon,  the  plahiti/f  in  the  aiftion  may  proceed  to  take  out  execution 
notwithdanding  f'  writ  of  error;  and  where  fpecial  bail  is  put  in,  the  plaintiff  or  his  attorney  muft 
forthwith  give  notii  .hereof  to  the  defendant  in  error,  or  his  attorney  ;  and  if  the  defendant  in  error 
do  not  except  againlt  fuch  bail  within  twenty  days  after  fuch  notice  given,  fuch  bail  fliall  be  allowed. 
By  aruleinC  .S.  Mich.  bGto.T..  in  all  cafes  where  ball  (hall  be  (iied  on  writs  of  error,  fuch  bail  (hall 
We  perfefted  vyithin  four  days  after  exception  taken  thereto  j  or  in  default  thereof,  the  clerk  of  the  errors 
of  this  court  Ihall  non-pra  fuch  writ  of  error  *. 

•  The  allowance  of  a  writ  of  error,  before  execution,  is,  of  itfelf,  ifuperfedias  to  execution  ;  and  1 
conceive  the  court  would  fet  afide  the  execution,  if  executed  after  allowance  of  a  writ  of  error,  though 
there  was  not  any  notice  given  :  The  intent  of  notice  is,  to  fubje<St  the  attorney  for  the  defendant  la 
error  to  an  atuchment,  if  he  Ihould  dare,  after  notice,  to  levy  an  execution. 

Upon  a  writ  of  error  of  a  judgment  in  Irehndy  the  record  Palm.  iSt 
being  removed  in  B.  i?.,  the  court  took  bail  here,  and  fent  direc- 
tions to  have  the  defendant  fet  at  liberty  there. 

8.     Common  Bail,  in  what  Cafes  neceflary. 

The  filing  of  common  bail  is  neceflary,  that  it  may  appear  that  But  where 
the  court  had  conuzance  of  the  caufe,  ;,  .        ,     . ,  ,.,u  v       .  j  \^''t^^l. 

It  IS  error,  "vidt  title  Errcr,  and  Hob.  104. 

[Common  bail  in  K.  B.  is  entered  on  a  piece  of  parchment, 
called  a  bail-piece,  with  a  triple  (ixpenny  (lamp,  and  filed  with  the 
clerk  of  the  common  bails ;  who,  by  a  rule  of  Eajler  30  Geo.  3. 
3  Term  Rep.  660.,  is  to  mark  the  bail-pieces  numerically  as  they 
afe  received.] 

If  a  prifoner  be  difcharged  for  want  of  being  declared  againft  yUt  Salk. 
within  {b)  two  terms,  or  upon  non-proffing  the  plaintiff,  or  if  he  5^-  P^-  ^' 
furrender  himfelf  in  difcharge  of  his  bail,  and  is  not  charged  4  jt  5  w.  ' 
within  two  terms;  in  all  thefe  cafes  he  muft  file  common  bail,  andM.c.ar 
that  it  may  appear  by  the  a£ls  of  the  court  that  he  was  actually  ^^^^^  ^^'j,,^ 
in  court  when  difcharged.  terms.  Cro.jac.  620* 

By  the  rules  of  B.  R.  no  attorney  (hall  be  compelled  to  appear  R.M.i6s4. 
or  file  common  bail  for  any  defendant,  unlcfs  fuch  attorney  hath  i  ^Se'deu. 
by  a  note  in  writing  under  his  hand  f  undertaken  fo  to  do,  and  if  the  courts 
fuch  note  produced  by  the  plaintilT's  attorney ;  but  if  any  attor-  <>"  nvjtion, 
ney  hath  accepted  a  warrant  to  appear  for  the  defendant,  (which  compcTan 
warrant  be  in  no  wife  revoked,)  or  hath  fubfcribed  the  fame,  and  appearancs 
do  not  caufe  bail  to  be  filed  accordingly,  fuch  attorney  fhall  be  <*"  ^  P^^f* 
compelled  to  file  common  bail  of  the  {d)  proper  term,  and  take  a  hi"g  "uniefa 
declaration  and  plead  to  the  fame,  or,  in  default  of  pleading,  in  particu- 

judgmcnt  l""fcs? 
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And  fee  i  judgment  may  be  entered  by  default,  if  rules  for  pleading  have 
str.  114.  been  given;  for  that  the  default  of  the  defendant  or  his  attorney 
the    w.^^  ^'^^^  "°^  ^^"'^  ^°  *^^  plaintiff's  prejudice, 

and  M.  c.  21.  §  3.  the  defendant  fhall  caufe  an  appearance  or  common  bail  to  be  entered  or  f51jd 
within  eight  days  after  the  return  of  the  proccfs,  on  penalty  of  5  /.  to  be  paid  to  the  plaintiff",  for  which 
the  court  fliall  immediately  award  judgment,  and  the  plaintiff  may  take  out  execution.  5  Mod.  352. 
a  Str.  737. 

[  But  [Before  the  ftatute  of  12  G.  i.  c.  29.  common  bail  could  only 

common  y^^^^  ^^^^  f^}gj^  qj.  ^  common  appearance  entered  by  the  defend- 

fiiidh^Bot  ant,  or  his  attorney.     But  now,  by  that  ftatute,  as  altered  by 

fuchage-  c  G.2.  c.  2y.,  "  if  the  defendant,  having  been  ferved  with  pro- 

nerai  bring-  jj  ^^^^^  ^^^  ^^^  appear  at  the  return  thereof,  or  within  eight 

fefdant  in-  "  days  after  fuch  return,  the  plaintiff,  upon  affidavit  of  the  fer- 

to  court  as  (i  yice  of  fuch  procefs,  made  before  a  judge,  or  commiffioner  of 

to  warrant  „  ^j^    court  for  taking  affidavits,  or  before  the  proper  officer  for 

delivering  .  »  '  i-i         ^        /     \,'   i.      rrj      '^ 

a  declar-  "  entcrmg  common  appearances,  or  his  deputy,  (which  aHidavit 
ation  by  the  «  fliall  be  filed  gratis,)  may  enter  a  common  appearance,  or  file 
bye;  and      ^^  commou  bail  for  the  defendant;  and  proceed  thereon,  as  if 

tneretore  to  ^       >  i      -i  i    i  •  n     i 

prevent  mif-  "  fuch  defendant  had  entered  his  appearance,  or  hied  common 

takes,  thefe    t(   bail."! 
words  are 

written  on  the  bail-piece:  "  Filed  according  to  the  ftatute."  2  Str.  1047.  Caf.  Tem.  Hardwr, 
207.  Bail  filed  under  this  aft  muft  be  filed  of  the  term  in  which  the  writ  is  returnable  ;  \i  of  zjubje- 
quer.t  term,  the  caufe  is  out  of  court,  Edgar  v.  Farmer,  Ca.  Tem,  Hardw.  138.  Smith  v.  Painter, 
2  Term  Rep.  719.  Common  bail  may  be  filed,  or  a  common  appearance  entered,  by  the  plaintiff's 
attorney,  without  his  entering  or  filing  of  record  a  memorandum,  or  minute  of  his  warrant,  purfuant 
to  the  25  Geo.  3.  cap.  80.  §  22.  But  the  defendant's  attorney  muft  not  plead  or  carry  on  any 
further  proceedings  in  the  a<!tion,  until  fuch  memorandum  or  minute  fliall  have  been  delivered  to  the 
proper  officer,  to  be  entered  or  fiied  of  record,  according  to  the  diredions  of  the  23d  §  of  that  aft. 

Sa'k.  99.  In  an  aftion  upon  a  recognizance  of  bail,  or  upon  a  bail  or 

P'"  ^'  renlevin  bond,  common  bail  only  fliall  be  filed. 

Carth.  519*        ^  •* 

Holt,  127.  pi.  I.     12  Mod.  320.  380.  R.  M.  8  Ann. 

aShow.249.  A  judgment  in  ejectment  agalnft  the  cafual  eje£lor  is  erro- 
pi,  253.  and  j^gQyg    unlefs  a  latitat  was  fued  out,  and  common  bail  filed  for 

fuchajudg-   ,  .       ^' 

ment  aftu-    him  ».  ... 

ally  fet  ?fide,     *  This  is  not,  now,  law.     If  judgment  goes  againft  the  cafual  ejeftor,  there  is  not  any 

defendant  in   court,  to  bring  error.     If  the  tenant,  or  landlord  appears,  he  enters  into  the  common 

rule  to  confefs  leafe,  entry,  and  oufter,  and  inftantly  pleads  the  general  iflue.     The  declaration  in  ejpft- 

ments  is  in  the  nature  of  procefs  only. 

R.  K.  I  w.  [It  is  neceffary  to  authorize  judgments  by  Warrant  of  attorney, 
aW*&  m"  default,  or  notifum  inforinatusJ\ 


(C)  Where  Bail  fhall  be  faid  to  be  put  in  regu- 
larly :  And  herein, 

I.     Of  the  Manner  of  putting  in,  excepting  to,  and  juftifylng 

Bail. 

Salk.  9?.      r>Y  the  printed  rules  of  the  courts,  every  attorney  who  fliall  ap- 
6  Mod,  24.   ]L>  pepj.  f-Qv.  jjfiy  defendant  in  any  adion  in  which  fpecial  bail  is 

*^*  not  required,  fliall  dulv  file  common  bail  for  fuch  defendant,  of 

^         '  •  the 
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the  term  of  which  he  appears  (<?),  and  give  notice  thereof  to  the  l{a)Vi(itfu- 
plaintiffor  his  attorney;  and  where  fpecial  is  required  and  put  /"■"  (^)J^>« 
in  [b)  de  bene  effcy  before   any  judge  or  commiiTioner  on  a  cepi  hav!de  bene 
corpUSi    the    defendant's    attorney    fhali    forthwith    give    notice  (//'  is  thus 
(r)  thereof  in  writing  to  the  plaintiff  or  his  attorney,  and  of  the  p',^^*""*  ^^,  ^ 
names  of  fuch  bail,  with  their  additions  and  places  of  habitation  ;   «<  ^  bi- 
and  if  no  exception  be  taken  to  fuch  bail,  and  entered  in  the  "»^'P>'* 
judge's  book  within  [d)  twenty  days  after  fuch  notice,  then  upon  t^^^^^f^' 
oath  thereof  made,  for  which  no  fee  is  to  be  taken,  fuch  bail  "  ,eited  a 
(hall  be  filed;  and  if  fpecial  bail  (hall  be  put  in  before  any  judge  "  man  for  a 
de  bene  effe,  on  any  writ  of  habeas  corpus  or  certiorari,  and  no  rule  ,<  C^i^nl  -  * 
for  better  bail,   or  exception  taken,    or  entered  in   the  judge's  "  ed  caii  to 
book,  againft  the  bail  fo  put  in,  within  twenty-eight  days   efter  "  J'^ft'ce 
putting  in  fuch  bail,  then  fuch  bail  (hall  be  filed  by  the  defend-  <»  ^^^  ^"i J 
ant's  attorney  after  the  end  of  the  f^iid  twenty-eight  days.  <'took  it  ia 

♦'  hischam- 
*'  ber,  and  the  bail  being  infufficient,  the  bifhop  reprefented  the  matter  to  parliament,  and  prayed  their 
*'  remedy  for  it;  upon  which  it  was  enadted,  that  no  biil,  t^ken  before  a  judge  in  his  chamber,  ihould 
"  bind  the  phintift'  without  his  aflent  thereto,  or  the  confirmation  of  fuch  bail,  taken  by  all  the  court." 
2  Sid.  91.  R.  M.  1654.  f.  7,  8.  {c)  The  notice  of  bail  is,  either  that  chey  are  put  in,  or,  if  taken 
before  a  commiflloner,  that  the  bail-piece  i.s_/i7<</,  uith  an  affidavit  of  the  due  taking  thereof,  at  a  judge's 
chambers.  Imp.  134.  The  notice  in  either  cafe  fliould  b-.- properly  entitled.  LofFt.  237.  Tht  parijh, 
or  toiut)  wherein  they  live,  without  thej}reet,  or  other  certain  place  of  their  refidence,  is  too  vague  a 
defcription.  Id.  72.  194.  Per  Cur.  M.  25  G.  3.  Jf  the  bail  above  are  the  fame  perfons  who  were 
bail  to  the  flieriff,  it  is  ufually  fo  cxpreflsd  in  the  notice.  Imp.  118.J  (d)  Ar  the  expiration  of 
twenty  days  without  any  exception,  the  bail  is  filed  in  court :  but  if  the  defendant  except  and  give  notice 
thereof,  the  defendants  attorney  muft  bring  up  tlie  bail-piece,  and  the  bail  mult  juftify  in  court;  and 
note,  Tliat  in  the  Common  Pleas  the  bail-piece  remains  with  the  filacer  till  the  twe.nty  diy^  are  expired  : 
but  in  the  King's  Bench  it  is  left  with  the  judge,  becaufe  judges  of  that  court  determine  all  matters 
relating  to  their  prifoners.  And  for  the  diffeien.:e  of  the  manner  of  taking  bail,  and  the  form  of  the 
recognitince  in  each  court,  vide  Cro.  Jac.  449.  6^^.  Cro.  Car.  481.  2  Bulft.  232.  Roll.  Rep.  387. 
2  Show.  3-,5.  2  Salk.  564.  The  like  time  to  except  wliere  the  plaintiff  puts  in  bail  upon  bringing 
a  writ  of  error.  Salk,  9S.  [No  notice  neceffary  inC.  P.  if  Dail  put  in,  in  due  time  j  otherwife  it  is 
fo,  Dawkins  v.  Reid,   i  H.  Bl.  Rep.  529.] 

[When  the  bail  already  put  in  do  not  mean  to  juftify,  others  Tidd'sPr. 

fnould  be  added,  before  a  judge,  on  the  bail-piece  by  bill,  or  in  ^36.  Imp. 

the  filacer's  book  hy  original,  within  the  time  allowed  for  their  "h.  bi 

juftification:  and  if  there  be  not  time  enough,  the  defendant's  at-  Rep.  291. 

torney  may  take  out  a  fummons,  and  obtain  an  order  for  further  ^^ ^^'^,: 

time;  and  they  mull  actually  become  bail  before  the  notice  of  ^, !%'(.' 

juftification  is  given.     When  other  bail  are  added,  the  court  will  Say.  Rep. 

order  the  names  of  thofe  who  were  excepted  to,  and  did  not  juf-  ^5^'    5 

tify,  to  be  ftruck  out  of  the  bail-piece.     But  until  this  be  done,  f,^\^  jp]* 

they  are  liable  to  be  proceeded  againft,  and  may  alfo  furrender  R^f-  462. 

the  principal.     And  if  it  be  not  done  till  after  proceedings  have  ^  ^'^^^' 
been  had   againft   them,  they  muft   pay  the  cofts  of  fuch  pro-        ''* 
ceedings. 

The  bail  juftify  either  in  per/on,  or  by  affidavit.     If  they  live  <5  Mod.  24. 

in  Lottd)Uy    or  Wepninjler,    they   muft  juftify  in  perfo7i,  and   in  ^J'*  '■^^' 

open  court,  unlefs  the  plaintiff  confent  to  their  juftifying  before  r.  s  vv.*3. 

a  judge  at  his  chambers.     If  they  live'at  a  greater  diftance,  they  R'^g-  3-  5- 

may  be  juftified,  without  their  perfonal  attendance,  by  affidavit  cV^'jie  i, 
duly   taken  before  a  commiffioner.     In  both   cafes,    they   muft 
fwear  that  they  are  houfekeepers,  and  refpedively  worth  double 
tlie  fum  fwora  to,  after  all  their  debts  are  paid. 

Vol.  I.  Z  The 
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Imp.  12+.  The  notice  of  juftification  fliould  fet  forth,  that  the  ball  already 
put  in  will,  on  a  certain  day,  jullify  themfclves  in  open  court,  or 
that  others  will  be  added,  and  jullify  themfelves,  as  good  bail  fot 

JJ.ji^.  the  defendant.  And  if  the  bail  were  put  in  before  a  commif- 
fioner,  the  notice  fliould  exprcfs  that  they  will  juftify  themfelves 
by  ajfidavit. 

Imp.  Notice  of  jufliificatlon  by  three  bail   has  been  holden   good  ; 

Lofft.  z6.  but  notice  thatyf.,  B.^  and  C,  or  two  of  them,  will  jullify,  is 
irregular. 

Imp.  119.  Where  the  bail  already  put  in  intend  to  juflify,  one  day's 
previous  notice  of  juHification,  or  notice  for  the  next  day, 
is  deemed  fufhcient ;    unlefs  Siitiday  intervene,  and  then  notice 

Ib'd.  fer       nuift  be  given  on  Saturday  for  Alonday.     But  where  other  bail 

Cur.  M.  21  2j.g  adJed  to  thofe  already  put  in,  there  muft  be  two  days  previ- 
ous  notice  of  j unification  ;  one  zfic/u^ti<e,  and  the  other  exc/u/ivey 

Imp.  i2<;.     as  Monday  for  Wediiefdayy  i^c.     And  Sunday  is  not  reckoned  as  a 

ve^ wn°'  bail    ^"^X  ^^'^  ^^^^^  purpofe  ;  therefore  notice  of  added  bail  on  Saturday 

M.  26  G.  3!  for  Monday  is  not  fufficient. 

Baddeiey  y.       Bail  may  be  put  in  on  a  dks  nonjuridicus. 

Adams,  5   Term  Rep.  170. 

Videjupra.        One  ground  of  oppofing  bail  is,  fome  defe£l  in  the  fonUj  or 

irregularity  in  th.^  fervice  of  the  notice  of  juftification. 
I  Str.  384.        Another  ground  is,  that  they  have   aflumed  names  that  are 
ft"-'i''/i     either  feigned,    of  belong    to  other  perfons.      If  they   alTume 
c'  26.  §  2.  feigned  names,  the  court  will  order  therh,  and  the  attorney,  to  be 
"ifinyper-  fgt  ^n  the  piUory. 

"  fon  (hall  ^  ^ 

"  acknowk'dge,  or  procure  to  be  acknowledged,  any  recognizance  of  bail,  in  the  n.ime  of  another 
♦'  perl'on,  not  privy  or  confentir.g  to  the  fame  ;"  or  (by  ll,  4  &  5  W.  &  M.  c.  4.  §  4.)  before  a 
**  commiflioner  /hail  reprefent  or  pcrfonate  another  peifon,  whereby  he  may  be  liable  to  the  paymerit 
"  of  any  debt  or  damages  ;  he  Jhall,  on  conviftion,  fuffer  deith  as  a  felon,  without  benefit  of 
*•  clergy. ■'  But  the  court  will  not  vacate  the  proceedings  againft  the  party  perfonated,  until  the 
offend:r  be  tonvifted.  i  Ld.  Raym.  475.  Nor  can  a  convidlion  take  place,  until  the  bail-piece  be 
filed.     2  Sid.  (.)0. 

Lofft.  14S.  A  third  ground  is,  that  they  are  not  houfekeepers  :  but  if  they 
Id.  328.  jjj.g^  fjjg  j,gj.jj.  Qf  their  houfes  is  immaterial,  though  under  ten 
pounds  :  nor  is  it  necellary  that  they  fliould  have  been  alTefled  to 
the  poor's  rate. 
Tidd's  Pr.  A  fourth  ground  Is,  that  they  are  not  worth  double  the  funi 
140.  Moiin-  fworn  to,  afteir  payment  of  all  their  debts.  Under  this  head 
ki'ns^M  21  '^'^y  ^^  ranked  bankrupts,  who  have  not  obtained  their  certi- 
c.3.M.a6  ficatcs;  or  fuch  as  have  been  twice  bankrupts,  and  not  paid  fif- 
G.  3.  Lofft.  j.gg[j  {hillings  in  the  pound.  And  bail  have  been  rejected,  who 
3^Bi!  Com.  ^'^^  "o*^  know  the  defendant ;  or  had  been  bail  before,  but  did 
956.  not  know  in  how  many  adtions,  or  for  what  funis.    But  it  feems, 

cVo,  Car.  th^t  j.}^g  circumftance  of  not  knowing  the  defendant,  being 
only  a  mark  of  fufpicion,  may  be  explained  away.  Their  living 
within  tlie  verge  of  the  court  is  an  objeclion,  but  not  fufficient 
without  otiier  fufpicious  circuniftances.  If  they  forfwear  them- 
felves, they  are  liable  to  the  punifliment  of  wilful  and  corrupt 
perjury. 

4  Fiftlily, 
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I'lfthly,    Foreigners  are  not  admitted  to  be  bail,  merely  in  4  Ruf- 
l:efpe6l  of  property  abroady  which  is  not  liable  to  the  procels  of  ^.siS.Lufft. 
our  courts.     Though  it  has  been  faid,  that  merely  having  no  j  cl'  Rep. 
property  in  England y  is  not  of  itfelf  a  fufficient  objection,   with-  444-;  and 
out  other  auxiliary  circumftances.  1^  ~       . 

/  Kep.  1323* 

Sixthly,  No  attorney,  or  his  clerk,  cari  be  bail :  neither  can  K.B.  R.m. 
any  flieriff's  officer,    or  perfon  concerned  in  the  execution  of  ^^  b^' ii^* 
procefs,  keeper  of  the  Foultry-Compter^    ot  MarJJjalfca-coViXt  of-  60/2.  ' 
ficers.  E)oug'  46'5« 

I  H.  Bi. 
Rep.  ^6.     Tldd's  Pr.  140,  i.     But  if  a  perfon  who,  by  the  rules  of  the  court,  is  not  permitted  to  be-- 
come  bail,  be  put  into  the  bail-piece,   and  not  excepted  to,  the  plaintiff  cannot  take  an  ailiinment  of 
the  bail-bond,  and  proceed  upon  ic,  as  if  no  bail  had  been  put  in.    Thomfon  v.  Roubell,  B.  R.,  E. 
22  G.  3.  cited  in  Dougl,466.] 

Seventhly,  Perfons  outlawed  after  judgment,  or  convicted  of  4  Term 
perjury,  cannot  be  bail.  ^^?-  ■^'*^* 

Laftly,  The  court  will  not  permit  a  juftlficatlon  of  ball,  after  Tidd's  Pr. 
the  expiration  of  the  rule  to  bring  in  the  body.  ^j^^  ^^^^^  ^^^^^  IctnSL} 

If  fpecial  bail  put  in  by  defendant  be  excepted  to,  the  defend-  R.  3&4G, 
tint  fliall  perfe6t  his  bail  within   four  days  after  fuch  exception  z:  ^'  ^' 
taken,  in  default  whereof  the  plaintiff  may  proceed  upon  the  bail-  82. 
bond.     In  B. ./?.,  if  notice  of  exception  is  in  term,  bail  muH;  jultify 
in  four  days,  or  add  others  that  will  juftify.     If  exception  and 
notice  be  in  vacation,  juftification  to  be  the  firft  day  of  next  term. 
E.  5  Geo.  1.     If  notice  of  exception  in  vacation,  juftification  to 
be  on  firft  day  of  term,  as  in  B.  R.     [Of  the  four  days  allowed 
to  perfect  bail  after  exception,  the  firit  is  reckoned  exclufively, 
and   the  lall   inclufively.     So  that  where  the  exception  was  on  a  2  M.  Bl. 
Wednefday,   an  attachment  againfl  the  {heriii  could  not  regularly  ^^^P*  35» 
iflue   till  the   Ttiefday  following    [Sunday  being   no   day).      But 
though  the  attachment  did  iflue  on  the  Mondayy  the  court  v/ould 
not  fet  it  afide,  becaufe  the  bail  were  not  perfected. 

Where  the  bail  do  not  attend,  or  are  not  permitted  to  juftify  on  Loffc.  7?. 
account  of  a  defe6t  in  the  notice  of  bail,  or  juftification,  the  court  i^''-  P'^  ^ 
will,  in  general,  allow  them  further  time  to  juftify.     But  where  0.3. Ti'dds 
they  are  rejected  on  account  of  fome  perfonal  infufficiency,  the  i'""-  '43- 
court  will  feldom  allow  further  time  to  add  and  juftify  others.  cf/^Q^^^ 
And  if  the  bail  do  not  juftify  at  the  time  appointed,  and  no  fur-  i  Crompt.^ 
ther  time  is  given,  they  are  out  of  court.]  66.  7  Mtd.  <o. 

If  the  plaintiff  accepts  the  bail,  he  may  take  away  the  bail- 
piece  from  the  judge's  chamber,  and  file  it  for  his  own  expedition; 
but  after  twenty  days  it  becomes  abfolute,  and  the  defendant  takes 
it  away  and  files  it. 

2.  To  what  Time  It  fhall  have  Relation* 

In  B.  R.  though  the  bail  of  the  defendant  be  taken  and  en-  Roll.  .Abr. 
tered  the  laft  day  of  the  term,    and  the  bill  be  put  in  at  any  '^^^\^^^' 
time  the  fame  term,  this  is  well  enough  by  the  courfe  of  that  ad/udgcd.* 

2a  Z  court ; 
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Cro.  Jac.  court ;  though  in  ftri£lncfs  of  law  the  defendant  is  anfwerabic 
3^.*'  ^  ,^'  but  from  the  time  of  putting  in  bail  aa  in  cujlodia  marejchalliy  and 
becaufe  the    not  before. 

bill,  whcnfoever  filed,  hath  relation  to  the  fiift  day  of  the  term. 

Vent.  135.        If  i'^  trover  commenced  in  Hilary  term,  the  converfion  Is  al- 

adjudged.  leged  to  be  the  3d  of  February  in  the  fame  term,  and  bail  is  filed 

b'lf  ih  '^id  *^^  ^'^^  ^^y  ^^  ^^^  term,  yet  this  is  well  enough,  for  the  adion 

be  of  a  par-  fliall  "Ot  be  faid  to  be  depending  until  the  bill  is  filed  *. 

ticular  day   fubfequent  to  the  3d  of  Fibruaiy. 

R.  E.  5  G.  Bail  was  put  in  one  term,  and  new  bail  added  the  next  term 
bs^ik^  '  after;  and  the  queftion  was.  If  this  fliould  be  bail  of  the  firft 
pi.  12.  term,  or  only  of  the  term  vchtn  added  ?  About  which  the  clerks 
(j)  It  fccnis  difhsred;  but  the  court  was  of  opinion,  that  it  was  only  bail  of 
"hTefta*"^  that  term  when  the  additional  bail  was  put  in,  for  they  faid  it  wa« 
biifliedprac-  not  bail  till  (rt)  completed  and  accepted,  and  making  the  additional 
tice,  that  bail  to  be  bail  of  the  firft  term,  might  do  a  {b)  wrong  to  a  third 
tiken  before  P^^^o"?  ^ho  might  be  a  purchafer  after  the  firfl,  and  before  the 
or  upon  the    additional  bail  was  put  in. 

continuance - 

day  ihall  be  a  bail,  and  filed  of  the  precedent  term,  and  every  bail  taken  after  the  continuance-day  ffiall 
be  a  bail,  and  filed  of  the  fubl'equent  term,  and  not  othcrwife  :  But  where  any  new  bail  is  added  to  any 
other,  bat  fo  as  aforefaid  taken  on  or  before  the  continuance-day,  the  fame  fliall  be  taken  and  filed  as 
of  that  term  in  which  the  ball  was  firft  put  in.  [As  to  the  continuance-day,  fee  R.  E.  II  W.  3. 
Reg.  z.     2  Str.  1215.]     C^)  For  this  -viJc  Cro.  Jac.  445.     2  Salk.  564. 

3.  Where  a  different  A6iion  is  profecuted  from  that  In  which  the 
Bail  w^s  given. 

3  Lev.  235.  If  there  be  an  original  and  capias  in  one  county,  and  bail 
Vatesan       thereupon  filed,  and  the  plaintift' after  declares  in  another  county, 

Plaintain  r  5  t  ,         ,  .  •      .  1        1     -i      *^ 

adjudged,  and  thereupon  obtams  judgment,  by  this  variation  the  bail  arc 
andagieed     dlfchargcd,  and  not  liable  to  the  damages  upon  this  declaration. 

by  the  pro-  .  b  i^ 

thonotaries,  though  by  the  courfc  of  the   court   tlie  plaintiff  might  dschre  in  another  county,  and  the 

judgment  would  be  good.  * 

*  This  relates  to  proceedings  in  C.P.  ovF.R.  by  original:  but  if  the  proceedings  be  in  £.  i?.  by 
bill  oi  Middlijex  or  latitat,  the  bail  will  not  be  difcharg-d  for  iuch  variation.  [Nor  will  ihey  be  dif- 
charged  for  a  variance  between  the  capias  and  c  -unt  in  C.  P.,  the  ac  etiam  being  in  caje  en  frcmifcs,  but 
the  declaration  ;•;  debt,  if  tkc  Jurn  jw.t n  to  be  ur.d.r  40/.  Lockwnod  v.  Hill,  i  H.  Bl.  Reu.  ;io.  Nor 
for  a  variance  between  the  fum  in  the  ac  etiam  pjrt  of  the  latltut  and  the  dcclarataon.  Turing  v.  Jones, 
5  Term  Rep.  402.  But  where  the  writ  was  \n  plaintiff's  oivn  right,  and  the  defcniant  holden  to  bail 
J"orT2o/.  due  in  that  right,  but  the  declaration  \\i%  ui  {)i.cuict ,  a  common  appeaiance  was  ordered. 
Hally  V.  Tipping,  3  Will".  61. 

Cunnv.  [Although  tlic  plaliitlfF  declare  in  an  Inferior  court  in  debt  up- 

^^^Mf*^""^^'  on  a  coneefjit  frjhere.  and  the  caufe  beino-  removed  into  B.  R.,  he 

i,  Will*  277-  -J  '  c*  ' 

declare  there  in  cafe,  yet  by  this  variance,  he  iloth  not  lofe  the 

bail,  for  it  is  the  very  fame  caufe  of  action  ;  for  if  he  declare  ia 

the  fuperior  courc  iu  the  former  way,  the  defendant  may  wage 

his  law,  which  he  cannot  do  in  the  court  below.] 

iShow  335.       If  yJ.  arrets  B.  in  an  action  of  20/.,  and  bail  Is  put  In  thereto, 

pl'  345'        and  afterwards  -4.   delivers  two  declarations,  one  for  200/.  and 

motion;  but  auotlicr  for  500/.,  the  ball  fliall  be  only  liable  for  the  200/. 

how  far  the  bail  on  a  l.itjtat  have  been  holden  liable  in  other  ailions  at  the  fuit  of  the  fame  or  other 
jcrfens,  M<ff  Cro,  Jac.  449.  4';i.     Stiir,  464.     sSid.  i&j.     2  Joik^,  i?8.     Mod.  i5.     Comyns» 

3^6. 
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556.  pi.  235.  10  Mod.  153.  2Str.  922.  2  Barnard.  AT.  ^.  44.  [It  !s  now  fettled  by  rule  of  E.  5  G.  2. 
that  «•  where  the  plaintift  declares  for  or  recovers  a  greattr  fum  than  is  exprefleJ  in  the  procefs  upon 
«  which  he  declares,  the  bail  ihali  not  be  dlfcharged  ;  but  be  liable  for  fo  much  as  is  fworn  to,  and 
*<  indoifed  on  the  pioccfs,  or  for  any  hjs  fum  which  the  plaintiff'  in  fuch  adion  fliall  recover  ;"  and 
alfo,  by  fubfequent  determinations,  for  the  cofts  of  the  original  a£lion.  Jackfon  v.  Haflel),  Dougl.  330. 
Pctetken  v.  Sampfon,  B.  R.  M.  25  G.  3.  Sheddon  v.  Curnes,  B.  R.  E.  29  G.  3.  Sec  Tidd's 
Praftice,  130.,  where  the  hiftory  of  this  praftice  is  neatly  traced  out.] 

A.  brought  a  bill  of  MiddUfex^  with  an  acetiam  for  40/.,  and  re-  Salk.  102,     . 
covered   100/.,   and  the  court  held,  that   the  bail  fliould  not  be  ^h.l^' 
liable  for  more  than  the  ac  etlam,  which  was  the  meafurc  of  his     '  '^"^^''' 
undertaking:  zwA  per  Holt,  Ch.  Jufl.  He  is  not  liable  at  all,  for 
his  recognizance  is  to  aufwer  the  condemnation,  and  fince  that 
cannot  be,   he  is  bound  to  nothing  •,  and  Clerky  fecondary,  af- 
firmed, that  there  was  a  rule  of  court,  that  where  the  plaintiff 
recovers  a  greater  fum  than  is  laid  in  the  aftion,  the  bail  fhall 
not  be  chargeable  in  if.a  aclioue. 

4.  What  Defe^l:  or  Irregularity  may  be  amended. 

If  bail  in  debt  is  entered  in  this  manner,  viz.  fub  pcend  execu-  Cro.  jic. 
t'loms  in  adjudicatione  execuiioms,  where  it  ought  to  have  \itt\\  fub  V^'^  ,  ., 
pcend  condemnatiofiis,  [a)  yet  it  (liall  Hand  as  well  for  the  judgment,  cannot  be 
as  for  the  execution  j  adjudged  upon  a  writ  of  error,  and  it  was  taken  for 
ordered  to  be  amended,  and  made  fub  pcend  executionis  judicii^  as  ^^"'  '^'** 
well  as  for  the  execution.  tion,  and" 

not  the  judgment,  no  more  than  for  part  of  the  debt.     Bulft.  107. 

If  two  are  arrefled  on  a  latitaty  and  one  puts  in  bail  in  Mi-  Latch.  182. 
chaelmas  term,  and  the  other  of  the  term  fubfequent,  the  court  So  ruled  on 
will  allow  the  bail  put  in  of  the  Michaelmas  term  to  be  filed  as  vJ^q^^^ 
put  in  of  the  fubfequent  term;  for  othervvife  it  would  be  error  Eiiz.  459. 
to  proceed  in  a  joint  action  on  bail  put  in  at  different  terms. 

If  a  writ  be  taken  out  in  the  name  of  A,y  and  the  officer  takes  6  Mod.  309. 
a  bail-bond  to  appear  at  the  fuit  of  B.y  and  after  there  is  a  reddidit  ff''  ^"'''' 
fey  by  the  fame  name  ;  though  this  be  vitiutn  fcriptor is  in  not  mak-  and  Fie. 


ing  the  bail-bond  according  to  the  writ,  yet  it  cannot  be  amended,  MidJiefex, 
for  the  bail  mufl:  be  according  to  the  bail-bond,  and  not  according  '"''^'  '''^* 
to  the  writ. 

(D)  Of  the  Proceedings  againfl  the  Bail,  and  what 
Matters  they  may  plead  in  their  Dlfcharge. 

'T|~*HE  a£l  of  the  court  in  delivering  the  defendant  to  bail  being  {h)  Roll. 
-*•     of  record,  entitles  the  plaintiff  to  zfcirefaciasy  when  it  ap-  ^^^'  '^'^' 
pears  that  the  defendant  has  not  latisfied  the  judgment;  a  {b)  ca-  ^?2.'    c'ro.' 
pias  muft,  therefore,  be  returned  againft  the  principal  before  the  Eiiz.  <;97. 
fcire  facias  is  to  iflue  againft  the  bail.  Bul'^ttis'S*" 

refolved  and  admitted  in  fo  many  books,  that  it  feems  needlefs  to  cite  them.  Viit  ^  Lev.  225.  Thar 
it  muft  iflue  and  be  returned,  but  may  be  filed  at  any  time  after; — and  that  it  muft  be  awarded 

within  the  year,  elfe  not  till  7i fcire  faciai  againll  the  principal.  —  2  Jones,  96.    (Adjoined.) And 

note,  Th.it  every  cop'iM  ad fatiifutkndutn  to  warrant  z fcire faci.is  againft  bail,  mult  have  (even  dayj  ac 
the  lead  cxclufive  betwixt  the  trj}e  and  the  return  thereof;  and  every  fuch  capias  is  to  be  delivered  and 
Jefc  with  tiie  ffteritl'  ca  wh?m  i:  ii  dircClsd,  four  days  exclmive  at  Waft  before  thervtuia.     l^;Jt  2  Salk. 

Z    5  OuS- 
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602.  p!.  12.  2  Ld.  Raym.  1176.  That  there  ought  to  be  eight  days  between  the  tej}e  and  return, 
[a  cntlas  teded  the  term  prior  to  that  in  which  judsment  is  figncd  againft  the  principal,  will  not  war- 
rant proceedings  againft  the  bail.  1  H.  Bl.  Rep.  74.  The  caplai  againft  the  principal  is  now  con- 
ijdeied  as  littU  moie  than  matter  of  form,  and  chiefly  intended  to  intimate  to  the  bail,  in  what  fpecies 
of  execution  the  plaintiff  means  to  proceed  ;  and  the  leaving  it  in  the  fherift"'s  office,  being  a  notice  to 
the  bail  that  the  piaintift' will  proceed  againft  the  perfon  of  the  defendant,  it  is  incumbent  on  the  bail 
to  feaich  there  for  it :  And  the  court  will  n  t  enter  into  an  examination  by  affidavit,  whether  the  ca.fa^ 
was  adually  returned,  o.-  fuch  return  aftualiy  £lcd,  bef^mhe  iflaing  of  the  j'c'ire  fades  againft  the  bail : 
For  though  the  biil  plead  10  the  fcire  fjciji  that  no  ca./d.  was  returned  and  fi\cd  before  the  tefte  of 
the  fcire  facias f  iuch  return  may  be  filed  at  any  time  before  putting  in  a  replication.     3  Burr.  1360.] 

Salic.  1 01.  But  though  on  the  return  of  the  capias  the  plaintiff  is  entitled 
?';  '3'         to  a  fciyc  facias,  and  the  recognizance  in  ftridlnefs  is  forfeited,  yet 

[It  was  an-    .^     /      ,  ^.  '  ,,./',-  .         ,     ^  1       j 

cienti>  the  if  the  defendant  render  himfelf  at  any  tune  before,  or  on  trie  day 
courfeof-jie  of  the  rctum  of  the  fecond  fcire  facias  againft  the  bail,  where 
court  not  ^j,-^^,  ^^g  returned,  or  on  or  before  the  day  of  the  return  of 

to  allow  a-'-  '  •„.  \      r  I  •  i 

render  after  the  fiift  {a)  fcire facias ^  where  -^jcirefeci  15  returnedy  Jedenie  ciiridf 
the :  ram  anj]  notice  of  fuch  render  be  given  to  the  plaintiff  or  his  attorney, 
i'Zfo  a"  the  bail  fliall  be  difcharged. 

cat>.as  ad  fjt'isfaciendum.  Cro.  Eliz.  73S.  But  a  great  mifchief  refulted  from  this  praflice  ;  for  the 
plaintiff  wiuia  fue  ou.  a  c.ipias,  returnable  the  next  day,  fo  that  the  bail  had  little  or  no  time  to  bring 
in  thp  body.^  i  Ld.  Raym.  i  57.  To  remedy  tt.is,  the  judges  indulged  the  bail  fo  far  as  to  permit: 
them  to  render  the  bidy,  upon  the  return  of  the  Urd  fcire  facias,  if  the  capias  were  returnable  Je  die  in 
d.cvt :,  Cro-  £lij.  ftiS.  738.;  but  If  it  were  returnable  the  next  term,  the  bail  were  ftriftly  holden  ta 
render  the  piaicipal  by  the  return  of  it.  Ihid.  Popham,  C.J.  extended  this  indulgence  ftill  farther  j 
and  pcimitted  the  bail  to  render  any  time  before  the  return  of  the  (ccond  fire  facias,  or  upon  the  return, 
fedente  curi,1.  Cro.  Jac.  109.  This  praflice,  however,  appears  to  have  been  difallowed  by  Ld.  Coke4 
Mo.  850.  3  Buiftr.  182.  S.  C.  But  it  was  foon  after  revived  by  Croke,  J.,  and  is  now  fully  efta- 
blifhed  W.  Jon.  139.  Sty.  Rep.  324.  S  Mod.  32.  Before  the  return  of  the  capiat  ad fatisfaci- 
endum,  the  render  is  a  matter  of  right,  and  may  be  pleaded,  i  Ld.  Raym.  156.  But  afterwards  it  is 
allowed  by  ihe  grace  and  favour  of  the  court,  and  not  ex  debito  jujiitia  ;  for  the  condition  of  the  recog- 
pizance  is  broken  upon  the  return  of  non  eft  ini'.r.tui  to  thtcapias.  R.  T.  i  Ann.  Reg.  2.  Ld.  Raym- 
721.,  and  theejbre  a  fubfequent  render  cannot  be  pleaded.  Kreley  v.  Medley,  M.  24  G.  3. 
Barnes,  106.;  though,  if  made  in  time,  the  bail  may  be  relieved  by  motion.  But  if  the  plaintiff, 
upon  the  return  of  non  eft  iii-venttn  to  the  ca.  fa.,  proceed  againft  the  bail,  and  deliver  a  declaration 
conditionally  ;  the  court  will  not  ftay  proceedings  againft  the  bail  on  their  paying  the  debt  and  cofts  in 
the  originjl  atlion  only,  but  will  oblige  them  to  pay  the  cofts  of  the  fecond  aftion,  although  they  have 
tenae  ed  the  original  damajies  and  cofts  before  the  end  of  eight  days  from  the  return  of  the  ca.  fa.y 
within  which  time,  by  the  praftice  of  the  court,  they  might  have  difcharged  themfelves  by  furrendering 
the  principal.  Perigal  y.  Mellifh,  5  Term  Rep.  363.]  (^2)  How  it  is  to  be  returned,  and  how  many 
days  t.iere  muft  be  between  the  tefte  and  return,  •vide  Cro.  Eliz.  738,  a  Salk.  599.  pi.  7.,  and  title 
Scire  Facias, 

a  Roll.  Abr.  If  an  a£tion  of  debt  be  brought  on  the  recognizance,  and  the 

Tones  V'  defendant  render  himfelf  in   cuftody  within  eight  days  in  full 

Winch.  Ct,  term  after  the  day  of  the  return  of  the  procefs  againft  the  bail| 

6?.    Godb.  tbey  fliall  be  difcharged. 

354.  Raym.    • 

14.     2  Show,  77.     Sjik.  loi.  pi.  13.    2  Salk.  600.  pi.  10.    Carth.  515.   6  Mod.  132.    8  Mod.  340^ 

X4d.  Rajm.  721.     3  Salk.  56.  pi.  b\ 

Roll.  Abr.  If  the  defendant  dies  (^)  before  the  (c)  return  of  a  capias  ad 
336.  j;>nes,  fatisfaciendiim  againft  him,  his  bail  pleading  the  fame  may  be  dif- 
Jac.  9^.'"'     charged. 

Mo  ir,  432.  pi.  607.  7'7<;.  pi  1073.  Poph.  186.  Hut.  47.  Stile,  324.  (i)  They  may  plead  that 
the  principil  di^-d  before  any  juagment  againft  him,  becaufe  they  cannot  have  a  writ  of  error  to  reverfc 
that  julgment.  Cro.  Eliz.  lO';-  adjudged  Cut  2  Leon.  loi.,  the  wh'-ie  court,  txapt  JVray,  in- 
cllnei-.  otherwifc.  And  -vide  Coeio.  3:;.  Roll.  Abr.  742.  (c)  But  if  he  dies  after  the  return  of  the 
cap  as,  this  will  not  exvufc  the  bail.  Rolf.  Abr.  336.  Barnes,  106.  2  Wilf.  67.  5  Term.  Rep.  363. 
And  where  the  defendant  pleaded  that  the  principal  died  be!  ire  tht  fire  facias  brought,  and  without 
more,  it  was  adjnged  no  good  plea.     Cro.  Ja.  165.     Hutt.  47. 
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If  ^.,  as  ball,  enters  into  a  recognizance  that  B.  upon  ei^Iit  Cro.  Jac. 
days  warning  cotnparebit  to  anyaftion  that  fhall  be  brought  by  C,  f.'*"  '^^^ 
necnon  that  if  B.  fliall  be  condemned  in  the  faid  a<ftion,  and  does  s  ■.  .  by 
not  pay,  l2fc.  that  then  he  will  anfwer  the  condemnation,  and  C  three  judges 
does  bring  an  adlion  againll  B.y  and  he  is  condemned,  and  df'>^s  ^ea'f'-fttwo 
not  pay,  ^c. ;  in  debt  upon  this  recognizance,  it  muft  be  averred  book,  ^nd 
that  he  gave  B.  eight  days  warning  to  appear,  l^c.  for  A.  is  bound  t*^"-  .-iintiff 
only  to  anfwer  the  condemnation  in  fuch  adlion  upon  a  hicb  eight  ^^/^con'tin'uJd 
days  warning  was  given,  for  that  is  the  foundation  of  the  wiiole;  his  adtion. 
and  there  is  no  reafon  that  J?.,  by  his  voluntary  appearance  without 
warning,  fhould  prejudice  his  bail. 

If  a  defendant  gives  judgment  with  a  ftay  of  execution  until  a  (^^  wiiere 
certain  day,  the  plaintiff  may,  notwithftaiiding  fuch  Itay  of  exe-  there  w^  a 
cation,  fue  forth  a  capias  ad  fatisfocieridum  to  the  flieriff  of  the  ^^  '^  '"ance 
county  where  the  attion  is  laid,  and  returnable  before  the  day,  plaintiff 
to  make  out  a  tejlatiim  againft  the  defendant ;  but  no  fuch  capias  ai'i  the 
ad  fatisfaciendum  fhall  be  fued  forth  to  warrant  z  fcire  facias  Ti'^iXw'^  r-.'"'^'°ddT 
the  bail  (a),  becaufe  it  is  to  the  prejudice  of  a  third  perfon.  charge  the 

principal,  and   to  charge  the  bail,  'u'ldt  i  ulft.  43. 

If  the  plaintiff  does  not  declare  againft  the  principal  within  two  Cro.  jac, 
terms  after  ball  put  in,  the  bail  will  be  difcharged,  as  likewife  the  ^^\  ^*"'' 
principal  on  filing  common  bail.  Ccmb/205.* 

But  if  after  bail  put  in,  and  before  the  plaiiitiff  hath  declared,  3  Mod.  274. 
the   defendant  obtains  an  iniunfllon,  and  this  is  continued  for  •^'^J"dge'ibe- 

'  twccn  Oo£ 

feveral  terms,  and  after  diffolved,  and  the  plaintiff  foon  after  de-  andDawfon. 
clares  and  gets  judgment,  and  \ix\xig%'\jcire  facias  againft  the  bail,  8  Mod.  31s, 
they  cannot  plead  that  no  declaration  was  delivered  or  filed  againft  J^"     ^,]!^'"' 
the  principal  within  two  terms  after  the  aftion  commenced  and 
bail  entered,  for  there  was  no  default  in  the  plaintiff  that  he  did 
not  declare  fooner. 

[If  the  plaintiff  declare  againft  the  defendant,  for  a  different  3  Lev.  2-5. 
caufe  of  adlion  than  that  which  is  expreffed  in  the  procefs ;  or,  R-^-^G.i. 
by  original,  in  a  different  county  from  that  where  the  action  is 
brought,  the  bail  are  difcharged. 

Tliey  are  alfo  difcharged,  where  the  defendant  is  made  a  peer  [b)TvmAzv 
of  the  realm  {b)y  or  member  of  the  Houfc  of  Commons  [c) ;  or  v.  Shirley, 
where  he  becomes  bankrupt  [d),  and  obtains  his  certificate  at  any  ?°"^''  ^i* 
time  pending  the  a£lion,  and  before  the  bail  are  fixed:  y^r/V,  if  grido'e"* 
not  till  after  they  are  fixed.     And  in  any  of  thefe  cafes,  the  court,  flood,  pi. 

on  motion,  will  order  an  exoneretur  to  be  entered  on  the  bail-  )^jP'J' , 
'  \d)  Wool- 

piece.  J  ^  Icyv.Cobbe, 

1  Burr.  244.  Cockerill  V.  Oufton,  Ji.  436.     Martin  v,  O'Hara,  Cowp.  823. 

y.  S.  acHied  as  attorney  for  the  plaintiff  in  the  original  aftion,  Saik.  S9, 
and  after  judgment  in  that  aftion  took  out  Vifcire facias,  and  pro-  p'-  "■ 
ceeded  to  judgment  againft  the  bail  without  any  new  or  fecond 
warrant;  on  a  writ  of  error,  as  well  of  the  principal  judgment, 
as  upon  that  againft  the  bail,  the  court  held,  that  any  bcdy 
might  have  taken  out  the  fcire  facias ;  but  as  to  the  further  pro- 
ceedings they  were  irregular,  the  attorney's  authority  determining 
"With  the  firft  judgment ;  and  therefore  thcv  revcrfod  the  judgment. 

Z  4    '  If 
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Cro.  Car.  If  judgment  be  given  againft  the  principal,  and  after,  upon  z 

Tone's  lie  fi^i^^f'^'^'^s  at^ainlt  the  bail,  judgment  be  alfo  given  againft  them, 
Godb'  44.C.  thefe  judg!V;ents  are  feveral,  and  they  fliall  not  join  in  a  writ  of 
s.  c,  ad-  error  no  more  than  tenant  for  life,  and  he  in  reverfion,  or  the 
twcen  Un-   ^^"^^1^  and  vouchec,  may  join. 

carter  and  Key  eigli.  Hob.  72.  Cro.  Jac,  3S4.  Roll.  Rep.  294.  Cro.  Car.  40S.  574.,  Jones,  360. 
Bulll.  125.     L.t.  Rep.93.     Lev.  137. 

Skin.  100.         If  the  condition  of  a  recognizance  be,  that  the  principal  {hall 

judged*.^  '  Surrender  himfclf,  or  pay  the  money  ;  and  the  breach  afBgned  be, 

(<j)Wheie  that  he  hath  not   furrendered  himfelf;  this   is   naught,  for  he 

the  bail  may  niicrht  havc  (a)  paid  the  money,  and  the^  the  condition  is  not 

^    ''r"u  broken 

jncnt  by  the   "''J^ta. 

prijicipal,  and  how  lucli  pica  is  to  be  pleaded,  vi/Je  Roll.  Abr.  355,  336.  2  Lev-  212.  Cro.  Eliz. 
433.  Stile,  324.  2  Leon.  213.  Cro.  Eliz.  132.*  Where  a  releafe  to  the  priftcipal  difchargcs  the 
bail.     Roll.  Abr.  336. 

*  The  bail  pleaded  \nfcire  facias,  upon  the  recognizance,  payment  by  the  principal,  before  the  return 
of  the  fecond  jLire  f.tiiai  ;  and  the  plea  held  bad  ;  for  in  ftriCtnefs  of  law  the  recognizance  was  for- 
feiied,  by  fuing  out  the  firft  f:ire  facias.  1  Ld.  Raym.  157.  In  fucb  cafe,  if  ihe  payment  had 
been  really  made,  the  bail  fhould  have  moved  to  ftay  proceedings,  on  payment  of  cofts  incurred  againft 
them  before  the  payment. 

4  Show.  147.  But  if  in  a  joint  allien  againft  two,  J.  S.  is  bail  for  one  of 
Crefl^  ,  them,  and  there  ij  judgment  againft  the  principals,  in  a  fcire 
Darling  ad-  fdcias  againft  J.  S.  the  bail,  it  is  fufficient  to  allege,  that  the  de- 
judged  r.ifi.     fendant  for  whom  he  was  bound,  did  not  pay  the  money,  and  if 

the  other  had  paid  it,  he  ftiould  have  pleaded  it. 
Roll.  Abr.  ^.  and  B.  are  bail  to  an  a£tioh  in  B.  R.,  where  judgment  is 
Mo'r^S'*  g^^'^"  againft  the  principal,  who  brings  a  writ  of  error  in  the 
pi.  1/65^  Exchequer-chamber,  pending  which  the  bail  bring  in  the  principal, 
Cro.  Jac.  or  the  principal  renders  himfelf  to  prifori  ;  though  the  recoverer 
tD"uift"io2  C'^"''^°^  P^^y  ^^if"  ">  execution,  nor  can  the  court  put  him  in  exe- 
S.  C.  Roll,  cution,  becaufe  the  writ  of  error  is  z  fuperfedeas  to  it ;  yet  this  is 
J^ep-  393-  a  good  difcharge  of  the  bail,  for  the  mavlhal  ought  to  keep  him 
Mod.  07.  ^'^  prifon  as  a  pledge  til]  the  judgment  be  affirmed  or  difaflirmed, 
S.  P.  Raym.  as  he  docs  upon  mefne  procels  for  want  of  bail. 
jco.  3  Mod.  87.  ... 

Roll.  Abr.  If  the  principal  furrenders  himfelf,  or  the  bail  render  him  up, 

sis!  Lfon'  ^'^'^  ^^^'^  difcharge  the  bail,  and  may  be  [b)  pleaded  to  the/cire 

58.  2  Built,  jncjas;   but  fuch  furrender  or  render  are  not  fufhcient,  unlefs  the 

n°\fju  plairitifFor  his  attorney  have  [c)  notice  of  it ;  and  this  is  required, 

theprincpl  *^''^t  ^^^  plaintiff  may,  if  he  pleafes,  charge  him  in  execution; 

wasin actual  alfo,  that  he  may  notba  at  any  further  trouble  or  charge  in  pro- 

execution,  cecding  aeainft  the  bail. 

and  a  com-  °     "^ 

mittitur  entered,  yet  after  two  fare  facias^s  returned,  and  judgment  thereupon,   the  court  would  not 

fet  it  afide  on   motion,   for  the  bit!  ought  to  have  pleaded  it.     Skin.  120 So  where  the  principal 

Surrendered  himfelf  before  the  return  of  t.hc  cayias,  yet  the  plaintiff  having  had  no  notice,  and  there 
being  no  difchaige  of  the  bail-piece,  or  exottcriitur  entered  ;  and  the  plaintiff  having  proceeded  to  judg- 
jjjpnt  againft  the  bail,  the  court  would  not  relieve  them  on  motion,  but  put  them  to  their  audita  tj_uerela» 
Salk.  lOT.  pi.  J4.  (f)  But  if  thrcujih  want  of  notice  he  is  a:  further  charge  againd;  the  bail,  that 
fliall  not  vitiate  the  fi;rrender  ;  but  yet  the  bail  fhall  not  be  delivered  till  they  pay  fuch  charges.  6  Mod. 
2To.  fSay.  Rep.  7.  i  Burr.  400.  Whure  the  bail-piece  had  been  previoiifly  deliveied  out  to  be 
£led  to  the  plaintiff's  attorney,  who  negleiScd  to  fiie  it,  proceedings  againlt  the  bail  for  want  of  an 
excn;r,-tur  were  Itayed.  8  Mod.  280.  I  Burr.  409.  Upon  what  terms,  and  at  v.'hat  time  the  court 
will  ftay  proceedings  ajainft  the  ball,  pending  a  writ  of  error,  fee  i  Str.  419.  443.  516.  a  Str.  717. 
781,  t-ji.  J270.     I  I3uir.  340.1 

If 
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If  A.  fues  B.  in  three  aQions,  and  B.  puts  in  three  fcveral  Salk.  98. 

tails,  the  plaintiff  recovers  in  all,  and  the  defendant  renders  him-  P'-  ?•  /""■ 

felf,  on  which  one  of  the  bail  only  enters  an  exoneratur;  though  (^j  where 

the  rendering  is  a  difcharge  in  pop  as  to  all,  yet  it  is  not  {a)  com-  after  a  fur- 

plete  and  adual  as  to  all,   till  an  exonerettir  entered  upon  all.  ^ud'^e-s''^* 

chamber  the  principal  efcaped  from  the  tipftaft',  [it  was  holden  not  to  be  a  good  render.  6  Mod.  238. 
And  a  render  is  not  complete  till  the  bail  have  paid  the  gaoler's  fees.  Com.  Rep.  5^4.  In  IC  B.  jt 
is  ncceflary  to  make  an  entry  of  the  render  in  the  marfhal's  book,  which  is  kept  in  the  King's  Bench 
office ;  it  being  holden,  that  until  fuch  entry  be  made,  the  defendant  is  not  in  cuftody,  fo  as  to  charge 
the  marshal  in  an  adion  of  efcape.     i  Salk.  272.     2  Str.  1226.     2  Burr.  1049.] 

If  the  bail  plead  a  render  of  the  principal,  they  {h)  muft  con-  Latch.  149. 

elude  their  plea  trout  patet  per  recordum;  for  this  is  not  to  be  tried  No);>  82. 

,     '  ,      -^1         '■'      i  Pooh,  1 8  c, 

per  pais y  but  by  the  record.  s.c.  Hob. 

210.  Moor,  888.  pi.  124.9.  Keb.  761.  815.  S.  P.  adjudged,  Sid.  216.  dub\tatur^  and  faid  there 
were  precedents  both  ways  ;  but -yiif  Lev.  211.  2  Keb.  109.206.  Like  point  adjudged,  (i)  So 
if  in  a  Jc'ire  farms  atjainft  bail  upon  a  writ  of  error,  according  to  the  ftatute  of  3  Jac.  i.  c.  8.  they 
plead  the  plaintift"  prolecuied  tlie  writ  of  error  with  effed,  and  thereupon  the  judgment  was  reverfedj 
they  muft  conc'iudc  pro:it  ft;tet  fer  rccorilum.     Raym,  50. 

Alfo  in  pleading  a  render  of  the  principal,  the  bail  muft  (zy  guod  3Buift.i9a. 

venjt  hie  in  (c)  cnrid  ^  in  [d)  eddern  curia  reddidit  fe  ^ per  eandem  K^^^'J"^^' 

curiam  commi/pis  fuit;  but  it  being  here  laid  to  be  done  the  2d  of  31°!,*  30!^ 

February^  (being  Catidlemas-day,  and  fo  dies  tion  juridicus,)  it  ju-  S.C.  and. 

di -ialiy  appears  there  could  be  no  court  that  day,  and  fo  the  ten-  s.P.  admit- 

,•',''.  .  ,  '  tei  per  cur  p 

der  and  ccmmitment  void.  though  iti» 

faid  ijucd  adbuc  rcmanet  in  cufiod\  &c.  for  if  in  prifon  without  render  or  commitment,  it  is  not  in»- 
twial.  {c'l  Vide  Stile,  33c,  3-;i.  {d)  The  render  muft  be  made  in  that  court  where  Uie  record  is  at 
tiic  time.     Cro.  Jac.  98.     PvOil.  Abr.  334. 

In  -xfcire  facias  againft  bail,  they  cannot  plead  that  the  plaintiff  Moor,  400. 
hath  arrcfted  the  principal  in  the  Stannary-court y  per  quod  they  ?  j^gj*^' 
could  not  have  his  body,  for  they  might  have  removed  him  by  [a principal 
};abeas  corpus.  convided  of 

felony  and 
under  fentence  of  tranfportation  may,  in  proper  circumftances,  be  removed  by  habeas  ctrpvs,  and  fur- 
rendered  in  difcharge  of  his  bail.     Cafe  of  the  bail  of  Peter  Vergun,  2  Str.  1217.     Fowier  v.  Dunn, 
4  Burr.  1034.     How  a  foldicr  may  be  furrcndcrcd  by  his  bail,  fee  Bond  v.  Ifaac,   I  Burr.  339.J 

So  in  zfcire  facias  againft  bail,  they  cannot  plead  that  before  2  Jones,  75. 

the  return  of  the  {ccond  fcire  facias  the  plaintiff  profecuted  a  tef-  I^q^'^^^H' 

tafum  capias  zgzinii  the  principal,  directed  to  the  fheriffof,  ^c.  ,,^<;.  "s.c. 

who   took  the   principal   in   execution   upon  the  faid  judgment,  Vcntr.  314. 

&  adhuc   hahet    ^   detinety  for    the   recognizance   was  forfeited  Tg^*  ^J,°' 

before  *.  RoU.  Abr.   897.     V,de  x:m\z  Audita  ^crcla,  letter  (B.) 

*  This  is  ftriftnefs  of  law,  yet  the  court,  ex  gratia,  would  liave  permitted  the  bail  to  have  furrcn- 
dcrcd the  principal,  before  the  return  of  the /c/Vf /ac/ai.     See  <3»r^. 

[A  cognovit  by  the  principal,  without  notice  to  the  bail,  will  not  Hodfon  r. 
difcharge  them.  ^.Z'iTm. 

The  bail  are  at  liberty  to  render  the  defendant  before  they  juf-  R.K.  B. 
tlfy,  notwithflandinc;  a  rule  has  been  obtained  againft  the  (heriff  Tr.33G.  3. 

...11,  •  1     r  1  •       •  r  r     u    sTermRep. 

to  brnig  m  the  body,  at  any  tmie  before  the  expiration  ot  lucn  j/,g.  -^■^^ 
rule  ;  the  attorney  for  the  defendant  giving  notice  of  fuch  render  fke  liberty 

'  J  2  to   a^'^ans^- 
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fignment  of  to  the  plaintiff's  attorney  without  delay,  and  making  affidavit 
bond*'''Ed-  thereof. 

wii;  *.  Allen,  5  Term  Rep.  401.    Mejfey  v.  Carnell.     Jd.  534.  S.  P. 


(D  2.)  Of  the  Proceedings  on  the  Ball-bond. 

tF  bail  above  be  not  put  In  and  perfected  in  due  time,  the  bail- 
-'•  bond  is  forfeited ;  and  the  plaintiff  may  either  take  an  affign- 
ment  of  it,  or  proceed  againfl  the  fheriff  for  not  bringing  in  the 
body. 

If  he  be  diffatisfied  with  the  bail  below,  he  fhould  not  take  an 
affignment  of  the  bail-bond  ;  for  by  fo  doing,  he  not  oiily  dif- 
charges  the  ftieriff,  but  if  the  fame  bail  be  put  in  above,  he  can- 
not afterwards  except  againft  them, 

'53- 

Before  the  ftatute  for  the  amendment  of  the  law,  the  fheriff 
was  not  compellable  to  affign  the  bail-bond  ;  though  if  he  had 
not  affigned  it,  the  court  would  have  amerced  him. 

It  hath  been  faid  arguendo,  that  the  bail-bond  may  be  affigned 
before  it  is  forfeited  j  though  it  cannot  be  put  in  fuit  till  after- 
wards. 

Where  the  defendant  has  negle£led  to  put  in  and  perfeft  bail 
above,  the  plaintiff  is  not  out  of  court  by  omitting  to  declare  in 
the  original  adtion,  within  two  terms  after  the  return  of  the  writ; 
but  he  may  ftill  take  an  affignment  of  the  bail-bond  ;  for  he  is 
not  bound  to  declare  de  bene  ejfe,  within  the  time  limited  for  the 
defendant's  appearance ;  and  after  that  time  he  cannot  declare^ 
until  the  defendant  has  actually  appeared. 

By  a  rule  of  the  court  of  C.  P.  HiL  9  Ann.  no  bail-bond,  taken 
in  London  or  Middle/ex,  can  be  put  in  fuit  till  after  four  days, 
exQlufive  of  the  appearance-day  of  the  return  of  the  writ ;  and, 
taken-  any  where  elfe,  till  after  eight  days,  exclufive  of  the  ap- 
pearance-day, of  fuch  return,  upon  pain  of  having  all  proceed- 
ings thereon  fet  afide  with  colls  upon  motion.  The  like  rule  was 
in  B.  R.  M.  8  Ann.y  except  that  in  country  caufes,  the  time  is 
limited  to  fix  days  inftead  of  eight. 

If  the  laft  of  the  four  days  happen  on  a  Sunday^  the  defendant 
has  the  whole  of  the  Monday  to  put  in  his  bail. 

The  court  will  not  order  the  bail-bond  to  be  delivered  up  to 
be  cancelled,  on  the  ground  of  a  mifnomer. 

Where  the  plaintiff'  has  not  loft  a  trial,  the  court,  or  a  judge, 
will  ftay  the  proceedings  on  the  bail-bond,  upon  putting  in  and 
perfecting  bail  above;  paying  the  cofts  incurred  by  the  affignment 
of  the  ball-bond,  to  be  taxed  by  the  proper  officer  ;  receiving  a 
declaration  in  the  original  a(5lion  ;  pleading  iffuably  ;  and  taking 
fhort  notice  of  trial,  fo  that  the  caufe  may  be  tried  the  fame 
term. 
Cowp.  769.  And  wherever  the  defendant  is  guilty  of  a  negle£t  in  not  put- 
ting in  bail  in  due  time,  by  which  the  bail-bond  becomes  for- 
feited. 


Tidd's  Pr. 
353.    Gilb. 
C.  P.  20. 


I  Sa!Ic.  99. 
J  Wilf.  223. 
3  Salk.  97. 
7  Mod.  62. 
117.  6  Mod. 
322.  Tidd's 
Pr.  134,  5- 

J  Mod.  228. 
i'^ide  fupra. 

1  Sid.  23. 

2  Mod.  84. 
Paradice  v. 
Holiday, 
Barnes,  77. 

Tldd,^  1 5  :j. 
Str.  1262. 
See  z  Bl. 
Rep.  S76. 
ttntr. 


.^ty.  Pr. 
Reg.  257. 
Bcilis  V, 
Mitford, 
a  Bl.  Rep. 


Studley  V. 
Start,  2 
Str.  782. 
3  Term 
Rep.  572. 

R.  M.  8 
j^nn.  reg.  ] 
Cuwp.  71. 
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felted,  the  notice  (in  cafe  the  party  means  to  put  in  baS,  In 
order  to  ftay  proceedings  on  the  bail  bond)  fhould  be,  tiiat  he 
will  put  in  and  perfect  bail  on  fuch  a  day  \  when  the  plaintiff  may 
oppofe  them  in  court,  without  its  being  a  waver  of  the  bail- 
bond. 

But  if  the  plaintiff  have  lojl  a  trial,  the  court  will  further  re-  R.  M.  8 
quire,   that  the  bail   confent   that  judgment  be  entered  againft  ^^^'^^^'^' 
them  on  the  bail-bond  for  the  plaintiff's  fecurity  •,  after  which  ',2-2.  q^^^ 
they  are  liable  to  immediate  execution,  if  the  defendant  (hould  irikhadv. 
fail  in  the  aclion  ;   and  they  cannot  difcharge  themfelves  by  a  I'^''"!.''"'** 

'  '  o  '  I  r.  240.3. 

iurrender.  Tjdd'sPr.  157. 

The  fheriff 's  bail  are  liable  to  pay  what  is  really  due  to  the  Savage  v. 
plaintiff,  though  bevond  the  fum  fworn  to,  and  cofts,  to  the  full  ]|^^'V  9  p* 
extent  of  the  penalty  of  the  bond  :  and  the  court  will  not  relieve  cmvp.  71. 
them  on  the  death  of  the  plaintiff  in  the  original  adlion,  M'here  i  H.  Bi. 
the  plaintiff  might  have  had  judgment  againft  him  (^),   if  bail  ^^P'^*^* 
above  had  been  put  in  and  perfected  in  time.     But  where  the  (/^)r.m. 
defendant  dies,  before  the  plaintiff  could  have  had  judgment  (<:),  8  Ann.  rcg. 
if  there  has  been  no  delay  in  putting  in  and  perfecting  bail,  the  ]^  ^^^    ^'^* 
court  will  ftay  the  proceedings,  upon  payment  of  coils  only.  Cowj>.  71. ' 

Barnes,  112.     (^)  Cowp.  71.  Barnes,  61.  70. 

If  after  the  death  of  the  plaintiff,  his  attorney  take  an  allign-  Hutchinfon 

ment  of  the  bond,  the  proceedings  thereon  will  be  fet  afide.  MifcT' 

If  the  plaintiff  take   an   aflignment  of  the  bond  during  the  Swaynev. 

pendency  of  a  rule  to  fet  afide  proceedings  for  irregularity,  and  '^"'"'"ond, 

to  J}ay  proceedings  in  the  mean  timcy  fuch  affignment  will  be  fet  Rep.  176. 
afide,  for  the  rule  is  a  fufpenfion  of  proceedings  to  all  purpofes. 

The  a£lion  upon  the  bail-bond  muft  be  brought  in  the  fame  Francis  v. 

court  where  the  bail  is  given,  even  though  aia  attorney  of  anotlier  p^^'°''\ 

court  happen  to  be  one  of  the  bail ;  for  the  ftatute  empowers  no  -waiwn  v*. 

other  court  to  do  equitable  juftice  between  the  parties.  Beat,  3 

Burr.  1923. 
Morris  v.  Rees,  2  BI.  Rep.  S3S.     How  v.  Bridgwater,  Barn.  117. 

The  under-flierlff  may  affign  the  bond,  but  his  clerk  cannot.      Kitfonv. 

'  °  '  Fagg,Str.  60. 

The  flierlff  may  affign  the  bond  out  of  the  county  ;  and  the  Oregfon  y. 
a£lion  upon  it  may  be  brought  either  in  the  county  where  the  af-  Heather,  2, 
fignment  v/as  made,  or  in  that  where  the  bond  was  taken.        "^'c,  ^^'"* 

o  .  '.  l-f.i5*  -Jtr.  727, 

There  muft  be  two  witneffes  to  the  affignment,  elfe  the  bond  Neat  v. 
Is  void.     But  {d)  it  is  not  neceffiry  to  fet  forth  this  or  any  other  '^'''"sj  for- 
clrcumftance  of  the  aflignment  in  a  declaration  on  the  bond,  or  ()/j  Leafe'v. 
to  fnake  a  profert  of  the  affignment.  Kox,  i  Wiic 

121.    Mil'tlin  V.  Morgan,  3  Ld.  Raym.  1564. 

Neither  is  it  neccfiary  to  ftate  that  the  debt  was  fworn  to,  or  Whi/kard 
writ  marked  ;  for  thefe  omiffions  do  not  avoid  the  bond  ;  though  ^j'^^l'^^'g 
the  fheriff,  or  perhaps  the  plaintiff,  may  be  punifhable  for  them.   (,.)  W;.tkin3 
Kor  [e)  need  it  be  fliewn  that   the   defendant  in  the  original  v.  rarr>,  i 
aclion  was  arrefted  j  for  the  arrcft  is  not  travcrfablc]  HaVv'^i/.' 

Fitzgerald,  :  i;".-...  ' j^^. 
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alftft.  189.    JN  all  criminal  cafes,  in  which  it  feems  doubtful,  whether  the 
■*■  accufed  be  guilty  of  the  offence  or  not,  bail  is  regularly  to  be 
a  Hawk.      allowed  j  and  it  is  a  general  rule,  that  luhofoever  is  judge  of  the  of,' 
P.  C.  148.  Jgfjce^  may  bail  the  offender, 

(A)  In  what  Cafes  it  is  grantable  by  a  Sheriff. 

(B)  Where  by  a  Juftice  of  the  Peace. 

(C)  Where  by  Juftices  of  Gaoi  Delivery. 

(D)  Where  by  the  Court  of  King's  Bench. 

(E)  Where  by  the  other  Courts  of  Weftminfler, 
[(E  2.)  Where  by  the  Houfe  of  Lords.] 

(F)  What  Ihall  be  faid  to  be  fufficient  Bail. 

(G)  The  Offence  of  taking  infufficient  Bail. 

(H)  The  Offence  of  granting  it  where  it  ought  to 

be  denied. 
( I )  The  Offence  of  denying,  delaying,  or  obftrud- 

ing  it,  where  it  ought  to  be  granted. 
(K)  In  what  Form  it  is  to  be  taken. 
(L)  What  fhall  forfeit  the  Recognizance, 


Hawk. 
P.C.  147- 
(a)  That  a 
conftable 


^A)  In  what  Cafes  it  is  grantable  by  a  Sheriff. 

T>Y  the  common  law,  according  to  fome  opinions,  the  flierifF 
^  without  any  writ  miglit  ex  officio^  as  («)  principal  confervator 
of  the  peace,  bail  any  perfon  arrefted  on  fufpicion  of  felony; 
and  it  is  certain,  that  by  the  common  law,  he  (/■)  might  bail  any 
had  the  like  perfon  who  was  indicled  before  him  at  his  torn  for  felony,  or  any 

power,  -vme         i.t-i-iit 

1  Hawk.      Other  crime  that  is  bailable. 

p.  C.  147.  And  how  far  this  power  is  taken  away  by  thofe  ftatutes  which  empower  juftices  of  the  peace 
to  admit  perfons  to  bail  on  an  accufation  of  felony,  and  particularly  prefcribe  in  what  manner  they  /hall 
do  it,  -vidi  Ibidem.  (^)  But  this  power  is  now  taken  away  by  I  E.  4.  c.  a.,  by  which  it  is  enabled, 
that  the  ftierift"  ftiaJl  not  proceed  on  fuch  indidl.iicnt,  but  Ihall  remove  it  to  the  next  felTions  of  the 
peace.    H.P.  C.ic6.     a  Hawk.  P.  C.  148. 

Alfo 
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Alfo  bail  Is  grantable  by  a  {herifF  by  virtue  of  the  following  Co.  Bail  and 
writs.     I.    By  that  of  odio  t£f   atia,    by  which  a  perfon  com-  ^^»'"P"«e, 
mitted  for  the  death  of  a  man,  might  on  an  inqueft  taken  by  the  Ha\vk.F*c. 
IherifF,  if  he  were  found  to  have  done  the  facl  by  mifadventure,  h^.  Hawk, 
ory^  defendendoy  be  mainprized  by  twelve  men,  upon  the  writ  de  ^•^*  "'^• 
ponendo  in  halliutn ;  but  this  writ  feems  obfolete  at  this  day. 

2dly,  By  writ  of  mainprize,  which  of  late  has  been  difufed,  Regifter, 
but  feems  ftill  ih  force,  and  may  be  brought  by  perfons  bail-  *69-H.P.C. 
able,  as  thofe  who  are  imprifoned  for  a  flight  fufpicion  of  felony,  2  Hawk, 
or  indicted  of  larceny,  before  the  fteward  of  a  leet,  or  of  a  tref-  P*  C.  148. 
pafs  before  juftices  of  the  peace,  ^c. 

3dly,  That  of  homine  rep/egiafido,  whereon  if  he  return  that  the  F.  N.  B.  68- 
plaintifF  is  efloigned,  he  may  by  capias  of  ivitkernam  imprifon  the  ^'  R^g'^**"* 
defendant,  whether  he  be  a  peer  or  commoner,  till  the  plaintiff  Bi.'cj'mnf. 
(hall  be  replevied.  129.  VidihtiioiV/riti. 

By  Wejim.  i.  cap.  15.  it  is  enacted  as  followeth  :   "  For  as  (<')  This 
"  much  as  {a)  fherifFs  and  others,  who  have  taken  and  kept  in  ginning 
**  prifon  peribns  detedled  of  felony,    and  incontinent  have  let  wih  inferior 
"  out  by  replevin  fuch  as  were  not  replevifable,  and  have  kept  officers,  tx- 
"  in  prifon  fuch  as  were  replevifable,  becaufe  they  would  gain  jud4s"of  '* 
**  of  one  party  and  grieve  the  other ;  and  forafmuch  as  before  fuperior 
"  this  time  it  was  not  determined  which  perfons  were  replevif-  j°""^'    * 
<*  able  and  which  not,  but  only   thofe  that  were  taken  for  the   ,"5'.  ^  ^^^ 
"  [b)  death  of  a  man,  or  by  (f)  commandment  of  the  king,  or  of  though  the 
"  the  {d)  juftices   for  the  {e)  foreft  :  It  is  provided,  and  by  the  ^^^^\^ 
"  king  commanded.  That  fuch  prifoners  as  before  were  (/)  out-  not  (iriaiy 
"  lawed,   and  they  which  have   abjured  the  realm  [g\  provers,  within  the 
"  and  fuch  as  be  taken  with  the  {h)  manner,  and  thofe  which  jj^^^ll^^"/ 
**  have  broken  the  (/)  king's  prifon,  thieves  {k)  openly  defamed  yet  they  will 
**  and  known,  and  fuch  as  be  appealed  by  provers,  fo  long  as  always  la 
*'  the  provers    be    living  (if  they  be  not  of  good    name)   and  ^Ij^^""  •''''"e- 
"  (/)  fuch  as  be  taken  for  houfe-burning  felonioufly  done,  or  for  due  regard 
*'  falfe  money,  or  for  counterfeiting  the  king's  feal,  or  perfons  to  the  rules 
**  (;;;)  excommunicate,  taken  at  the  requeft  of  the  bifhop,  or  for  by1t"tnd 
*♦  («)  manifcft  oflences,  or  for  treafon  touching  the  king  him-  not  admit  a 
*'  felf,  fhall  be  no  wile  replevifable  by  the  common  writ,  nor  perfon  to 
"  without  writ ;  but  [0)  fuch   as  be  indifted  of  larceny  by  in-  f.^^exmef^ly 
*'  quefls   taken   before  fheriiFs  or  bailiffs  by  their  ofhce,  or  of  declared  by 
**  light  fufpicion,  or  of  petit  larceny  that  amounteth  not  above  '^ '"  •?«  '•■- 
**  the  value  of  twelve  pence,  if  they  were  not  accufed  of  fome  ^^f^^ut   *' 
*'  other  larceny  afore-time,  or  accufed  of  (/»)  receipt  of  thieves  fomeparti- 
**  or  felons,  or  of  commandment,  or  force,  or  of  aid  in  felony  cuiar  cir- 
<*  done,  or  accufed  of  fome  other  trefpafs,  for  which  one  ought  j^  j^i/fa. 
*'  not  to  lofe  life  or  member,  and  a  man  approved  by  a  provcr,  vour.    a 
*'  after  the  death  of  the  prover  (if  he  be  no  common  thief  nor  H'vvk^p.  C. 
<*  defamed)   fhall   be   henceforth   let   out   by   fufficient   furety,  bythei&2 
"  whereof  the  flieri -F  will  be  anfwerable,  and  that  without  giving  Ph.  &  M. 
«  ought  of  his  goods."  ^;^j^ 

peac:  fliall  nof  bail  any  perfon  for  offences  declared  irreplevifable  by  th-s  ftatute,  vMe  '.tifra.  (b)  For 
this  -vJe  2  Hawk.  P.  C.  95.  ;  and  the  fta;u:e3  of  Giouc.  c.  9.  3  H.  7.  1.  (f)  This  exception  is 
DOl  w  be  applied  generally  to  every  command  «f  die  kjnj,  but  o.ily  to  fuch  as  proceed  from  him  in 

perlon, 
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perfon,  or  from  his  jitVsj  council.  2  Hawk.  P.  C.  151.*  (<^)  This  is  not  to  be  underftood  of  oriJ'Jiar/ 
con-iiiiitnients  b\  fuch  jultices  for  fate  cuftodv,  but  of  imprifo«nients  by  their  abfolute  i.ommand,  by 
way  of  puni/hment,  ai  for  contempts  and  lucli  like  matters,  which  lie  rather  in  their  difcretion  than 
in  their  ordinary  power.  2  Hawk.  P.  C.  151.  S.P.C.  73.  Dalt.  c.  14.  F.N.B.251.  24  E.  3. 
33.  pi.  25.  Roll.  Rep.  134.  {e)  They  murt  be  foretts,  llridlly  fuch,  and  not  parks  or  chafes  ;  but 
it  is  not  material  whether  the  foreft  be  the  king's  or  a  fubjcdt's.  Regifter,  77.  4  Jnft.  314.  Co. 
Lit.  2.  a.  233.  a.  F.  N.  B.  O7.  Plowd.  1.14.  yUe  the  i  E.  3.  c.  8. ;  and  7  R.  2.  c.  4.  Tbat 
rci  nuti  Jhall  be  imjrijonrd  hy  any  cjjiccr  of  the  foi\Ji  ivUhoutdue  irJiBment,  or  being  taken  ivilh  the  manner  ^ 
$r  treftolJing  in  the  ferejl :  For  the  explanation  of  which,  -vide  z  Hawk.  P.  C.  i  52.  And  for  what  fliall 
be  fa.d  a  taking  with  the  mJnner,  -videCntth.  77,  78.  (/)  Yet  the  King's  Bench  may  in  difcretion 
bail  a  man  upon  an  outlawry  of  felony  ;  as  where  an  error  is  alleged  in  the  proctedings,  &c-  19  H.  6» 
a.  a.  2  Hawk.  P.  C.  154.  Vide  title  Outlawry,  (g)  For  this  -vide  2  Hawk.  P.  C.  head  of 
jiffrci'er.  {b)  Or  rather  Mainer,  that  is,  with  tne  thing  ftoien  as  it  were  in  their  hands.  H.  P.  C. 
ici.  2  Hawk.  P.  C.  154.  (i)  Alfo  they  who  have  broken  any  other  prifon.  2  Inft.  iSS.  2  Hawk. 
P.  C.  1  54.  {k)  The  judgment  whereof  muft  be  icK  to  the  difcretion  of  the  perfon  who  hath  power  to 
bail  them.  2  Hawk.  P.  C.  ibid.  (/)  Perfons  taken  for  arfon,  or  for  falfe  money,  or  for  falfifyirg 
the  king's  feal,  or  for  treafon  which  touches  the  king  himfelf,  are,  in  refpeft  of  the  heinoufnel's  of 
their  offence,  excluded  from  replevin,  efpecially  if  they  be  in  atlual  cultody  ;  but  yet  fuch,  according 
to  the  circumAances  of  their  cafes,  may  be  bailed  in  the  King's  Bench.  2  Havvk.  P.  C.  156. 
(»;)  But  if  a  perfon  appear  to  be  imprifoned  for  an  excommunication,  in  a  caufe  whereof  the  fpiritual 
court  hach  no  cognizance,  he  may  be  delivered  either  by  habeas  corpus,  or  by  quafhing,  or  fupcrleding 
the  writ  of  exeommtimcato  capiendo.  2  Hawk.  P.  C.  154.  {n)  Muft  be  intended  of  inferior  crimes  of 
an  enormous  nature,  under  the  degree  of  felony  ;  the  judgment  whereof  feems  to  be  left  to  difcretion* 
Vide  2  Hawk.  P.  C.  155.  (0)  But  how  far  it  niuft  appear  that  thofe  excepted  out  of  the  ftatute  are 
of  good  faputation,  and  innocent  of  the  fadt,  •vide  2  Hawk.  P.  C.  159.  And  that  it  mult  be  left  to 
the  difcretion  of  the  perfon  who  has  the  power  of  bailing  them.  (/>)  This  is  to  be  underftcod  of  ac- 
ccflaries  before  and  after  to  capital  offences,  with  thefe  reftraints,  that  the  perfons  fo  accufed  are  of 
good  reputation,  and  under  no  violent  prefumptions  of  guilt,  2  Hawk.  P.  C.  159.,  and  31  Car.  z. 
e,  2.  par.  2 1 . 

*  With  refpedl  to  the  command  of  the  king,  or  his  council,  the  power  oijecretary  of  flat  e  to  commit, 
J^c,  the  editor  would  refer  the  Itudent  to  the  cafes  of  Er.tick  Clerk  v.  Carrivgton  and  others,  2  Wilf, 
275.  II  St.  Tr.  317.  ;  and  the  cafe  of  Money  et  al  '  v.  Leach  in  Error,  in  B.  R.  3  Burr.  1742, 
vTi:.  Alfo  t/</?  the  AT/H^  and  fVi/kcs,  2  Wilf.  151.  &c.  The  cafe  of  Cro/^_y,  Efq.  iMyot  of  Londoiip 
3  Wilf.  188.,  &'c.     As  to  a  commitment  by  the  commons,  videPofl. 


(B)  Where  by  a  Juftice  of  the  Peace. 

H.  p.  c.  iT  feems  clear,  that  wherever  juftices  of  peace  have  power  td 
BaiVa^d"''''  ^^^^^*  ^""^  determine  any  offence  which  is  bailable  within  thtf 
Mainprlze,  ftatutc  Wejlm.  I.,  any  one  of  fuch  juftices  feems  confequently  to 
c.  6.  Lamb,  have  povi^er  to  bail  any  perfon  indidled  at  the  feflions  for  fuch  of- 
Ifawk  P  C  ^^"'^^>  hecaufe  every  fuch  juftice  is  a  judge  of  the  court  which  is 
j6o.  to  determine  it. 

Alfo  every  juflice  of  the  peace  has  a  difcretionary  power  of  ad- 
mitting perfons  to  bail  who  have  given  a  dangerous  wound. 
4  Hawk.  But  the  power  of  juflices  in  admitting  to  bail,  is  chiefly  regu- 

^  '^  '  lated  by  acts  of  parliament;  to  which  purpofe  it  is  recited  by 
I  7?.  3.  cap,  3.  "  That  divers  perfons  hatl  been  daily  arrefled  and 
**  imprifoned  for  fufpicion  of  felony,  fometime  of  malice,  and 
*<  fometime  of  a  light  fufpicion,  and  fo  kept  in  prifon  without 
«  bail  or  mainprize,  to  their  great  vexation  and  trouble  ;  and 
**  thereupon  it  is  enacted,  that  every  juflice  of  the  peace  in 
*'  every  (hire,  city,  or  tovin,  inay,  by  his  or  their  difcretion,  let 
<*  fuch  prifoners  and  perfons  fo  arrefled  to  bail  or  mainprize, 
**  in  like  form  as  though  the  fame  prifoners  or  perfons  were 
•«  indicted  thereof,  of  record,  before  the  fame  jullices  at  their 
«<  feffions/' 

By 
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"&ut  this  ftatute,  fo  far  as  it  gives  fuch  power  to  a  fingle  juftice, 
IS  repealed  by  3  H.  7.  cap.  3.  which  enadleth,  "  That  juftites 
**  of  the  peace,  or  two  of  them  at  the  leaft,  whereof  one  to  be 
"  of  the  quorum^  have  power  to  bail  any  perfon  mainpernable  by 
**  law,  to  their  next  general  felTions,  or  to  the  next  general  gaol- 
*'  delivery,  as  well  within  franchife  as  without ;  and  that  the 
**  fame  jullices,  or  one  of  them,  fliall  certify  the  fame  to  fuch 
**  fefllons  or  jgaol-delivery,  on  pain  of  10/.'* 

But  thefe  Itatutes  having  been  often  abufed  by  juftices  of  the 
peace  bailing  perfons  in  the  name  of  two  juftices,  where  one 
only  was  prefent,  and  for  offences  not  bailable ; 

It  is  enacted  by  i  viJ*  2  Fh.  ^  Mar.  cap.  13.  "  That  no  juf- 
tice  fliall  bail  any  perfon  for  offences  declared  to  be  irreple- 
vifable  by  Wejlm.  i.  and  that  no  perfon  arrefted  for  man- 
flaughter  or  felony,  or  fufpicion  thereof,  fliall  be  let  to  bail  or 
mainprize  by  any  jufl:ices  of  the  peace,  if  it  be  not  in  open 
feffions,  except  it  be  by  two  juftices  at  the  leaft,  and  one  to 
be  of  the  quorutn,  and  the  fame  juftices  to  be  prefent  together 
at  the  time ;  which  bailment  or  mainprize  they  fliall  certify  in 
writing,  fubfcribed  or  figned  by  them  at  the  next  general 
gaol-delivery;  and  fuch  juftices,  before  fuch  bailment  for  fe- 
lony, fliall  take  the  examination  of  the  prifoner,  and  the  in- 
formation of  them  that  bring  him,  of  the  faft  and  circum- 
ftances  thereof;  and  fliall  put  in  writing  fo  much  thereof  as 
fliall  be  material,  before  they  make  the  bailment ;  and  fliall 
certify  fuch  examination  and  bailment  to  the  next  general 
gaol-delivery  ;  and  fliall  have  authority  to  bind  all  fuch  by  re- 
cognizance or  obligation,  as  do  declare  any  thing  material  to 
prove  the  faid  offences,  to  appear  at  the  next  general  gaol- 
delivery,  and  to  give  evidence,  ^c.  and  fliall  certify  the  faid 
evid'cnce  and  bonds,  isc.  before  the  time  of  the  trial ;  and  if 
any  juftice  of  quorum  fliall  offend  againft  this  a6l,  he  fliall  be 
fined  in  difcretion  by  the  juftices  of  gaol-delivery,  on  proof  by 
examination  before  them,  isfc,"  But  it  is  provided,  "  That 
juftices  in  Middle/ex y  and  in  cities,  boroughs,  and  towns  cor- 
porate, fliall  have  authority  to  bail  prifoners  in  fuch  manner 
as  was  before  accuftomed  ;  and  alfo  fliall  take  examinations 
and  bonds  as  aforefaid,  upon  every  bailment,  and  certify  the 
bailment-bond  and  examination  at  the  next  general  gaol-deli- 
very." 

The  authority  given  to  one  juftice  of  the  peace  by  i  /?.  3.  to  2  Hawk, 
admit  perfons  to  bail  for  felony,  being  repealed  by  3  H.  7.  c.  3.  ^^2* 

and  I  ds*  2  Ph.  i^f  Ma.  c.  13.,  one  juftice  of  the  peace  cannot 
admit  perfons  to  bail,  unlefs  it  be  for  an  offence  dire^lly  tend- 
ing to  a  breach  of  the  peace,  the  reftraint  whereof  is  the  chief 
end  of  his  office  j  or  for  an  offence  by  ftatute  put  under  the 
cognizance  of  one  juftice  j  or  for  an  offence  indii^able  at  the 
feffions. 

But  though  the  ftatute  of  i  ^  2  Ph.  iff  Ma.  r.  13.  has  pre-  *  Hawk, 
fcribed  the  ftatute  of  JVeJlm.  i.  c.  15.  as  a  pattern  for  juftices  to  ^'^'  ^'^4- 
follow  in  relation  to  bail,  and  it  therefore  follows,  that  a  perfon 

under 
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Under  an  a£lual  arrefl  for  any  crime  declared  to  be  irreplevlfablc 
by  that  a£t,  cannot  be  bailed  by  any  jullice ;  yet  if  a  perfon  at 
large  be  only  accufed  of  any  fuch  crime  on  a  flight  fufpicion,  be- 
fore a  juftice  of  the  peace,  it  feems  that  the  jullice  ought  not  to 
commit  him,  but  ought  to  take  furety  from  him  to  appear  before 
a  proper  court. 
iHawk.  Alfo  the  ftatute  of  i  &  2  Ph.  &  Ma.  r.  13.  exprefsly  men- 

R  UR^^     tioning  the  bailing  of  perfons  for  manflaughter,  as  well  as  for 
268.H.P.C.  other  felonies,  it  is  clear  that  jufticcs  of  the  peace  may,  by  force 
99.  Dalt.      thereof,  fafely  bail  any  perfon  imprifoned  on  a  flight  fufpicion  of  a 
L^'b^'    6    f^*^*  appearing  to  be  no  higher  an  offence  than  manflaughter; 
*lnit.  314.  and  much  more  if  it  appear  to  amount  to  no  more  than  homicide 
by  mifadventure,  or  in  felf-defence  ;  but  the  juftices  ought  to  be 
cautious    the  offence  does  not    amount  to    murder ;    alfo   that 
there  be  no  violent  prefumptions  that  the  party  did  the  fa£t  ;  for 
if  any  fuch  appear,  the  party  ought  not  to  be  bailed,  though  the 
offence  amount  to  no  more  than  homicide  by  mifadventure  ot 
(ielf-defence. 


(C)  Where  by  Juftices  of  Gaol  Delivery. 


Crompt.         tUSTICES  of  gaol  delivery,  not  being  within  the  reftraint  of 
154-  ^'         J    the  ftatute  Wejim.  i.  c.  15.  may  bail  perfons  convicted  before 
f' N^B°'    them  of  homicide  by  mifadventure  or  felf-defence,  the  better  to 
246.  S.  P.  C.  enable  them  to  purchafe  their  pardon. 
35.    zHawk.  p.  C.  165. 

H.P.C.  101.  Alfo  it  feems,  that  in  difcretion  they  may  bail  a  perfon  convi£led 
Crompt.  before  them  of  manflaughter,  upon  fpecial  circumftances  ;  as,  if 
Hawk.  P.C.  the  evidence  againft  him  were  flight ;  or,  if  he  had  purchafed  his 
165.  pardon. 

S.  p.  c.  7*.       Alfo  if  an  appellee  plead  an  excommunication  in  difability  of  the 
P."crio6     P^^i"tiff,  it  feems  they  may  bail  him  till  the  plaintiff  fliall  be  ab- 
folved  j  for  otherwife  the  appellee  might  lie  in  prifon  for  ever, 
without  having  an  opportunity  of  coming  to  his  trial. 
«  Hawk.  And  where  fuch  juftices  have  power  to  admit  perfons  to  bail, 

P.C.  165.    jj.  feems  that  they  may  do  it  after  their  feffions  is  over,  as  well 

as  during  their  feihons. 
Kelyng, 25.  [Although  the  ftatute  of  3  H.  7.  c.  i.  is  exprefs,  that  on  an  ac- 
quittal of  murder  within  the  year  at  the  king's  fuit,  the  juftices 
caimot  difcharge,  but  are  bound  ck  ofic'io  to  hold  to  bail ;  yet  it 
has  been  the  practice  at  the  Old  Bai!\,  and  in  all  the  circuits  in 
England^  not  to  hold  the  party  to  bail,  unlefs  an  appellant  ap- 
pear, and  apply  by  motion  for  bail.] 


F.  N.  B 
a;i.  G. 
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(D)  Where  by  the  Court  of  King*s  Berich. 

'T-HIS  court,  by  the  plerititude  of  its  power,  may  in  difcretlon  Vaugh.  157, 

-*     admit  perfons  to  br.il,  though  committed  by  other  courts,  ^  ^°^-  73* 

for  crimes  not  bailable  by  thofe  courts,  on  confideration  of  the  pj.  t^izll 

nature  and  circumftances  of  the  cafe.  pi.  12. 

Holt,  590. 
2  Ld.  Raym.  978.     iz  Mod.  102.  155,  156.     Rjym.  3^)1. 

But  here  it  mufl  be  obferved,  that  with  refpe£l  to  the  nature  ainft.  t8;, 
of  the  offence,  although  this  court  is  not  tied  down  by  the  rules  'S'^-^'S9' 
prefcribed  by  the  ftatute  of  J^e/Im.  i.  cnp.  13.  yet  it  will  in  dif-  ,04.  sat'k. 
cretion  pay  a  due  regard  to  thofe  rules,  and  not  admit  a  perfon  61.  3Buift. 
to  bail  who  is  exprefsly  declared  to  be  irreplevifable,  without  f'^",  * 

r  ^•t-n.  -i-r  Hawk.  P.  C. 

lome  particular  circumitances  m  Ins  lavour.  j^,.    5  ^^^^^  .  .^ 

And  therefore  if  a  perfon  be  attainted  of  felony,  or  convifted  Keiyngc, 
thereof  by  verdidl  general  or  fpecial,   or  be  notorioufly  guilty  of  5°"    ^y^^* 
treafon   or  manflaughter,  ^c.  by  his  own  confeffion,  or  other-  87. 2  Hawk. 
wife,  he  is  not  to  be  admitted  to  ball,  without  fome  fpecial  mo-  i'-  c.  175. 
tive  to  induce  the  court  to  grant  it. 

As  where  a  perfon  taken  by  a  capias  idlegatum  on  an  appeal  of  *  Hawk. 
felony,  by  the  name  of  '7.  <S.  gentleman,   i)!eads  that  his  name  c"9"  '^J* 

•      <v    o  J  *  r  1   i-     1       •  L       r  So  for  any 

IS  J.  0.  yeoman,  and  not  gentleman,  and  lo  he  is  not  the  fame  other  enor 
perfon  that  was  outlawed ;  in  which  cafe  the  court  in  difcretion  '"  the  out- 
may  bail  him  :  for  until  the  pka  be  determined,  it  appears  not    "\7'f ^^^* 

1111  r         •  cia.lv  \i  It 

V'hether  he  were  the  perfon  intended  or  not.  be  an  apj-a- 

rentone.     Vide  5  H.  7.  i6.  pi.  7.     2  Inil.  i33.     H.  F.  C.  loi.     Sid.  316. 

So  if  a  man  be  convi£led  of  felony  upon  evidence,  by  which  it  Cromp.  Juf- 
plainly  appears  to  the  court  that  he  is  not  guilty  of  it  5  in  which  ^^^Hawk^* 
cafe  even  the  juftices  of  gaol-deiivery  may  bail  hirh.  p.  c.  175. 

Or  where  a  pvofecution  is  unreafonably  delayed;  or  where  the  5 Mod. 45 5. 
prifoner  may  be  in  danger  of  lofing  his  life,  either  by  famine,  or  ^"^-  "3. 
dangerous  diftemper,  ^c,  unlefs  he  be  bailed.  vl\m.  cVg. 

Keb.  305.  Str.  4.  858.  Andr.  64.  Larch.  12.  Cro.  fae.  5156.  Co.  Lit.  289.  [The  indifpo- 
fition,  upon  which  tlie  court  will  bail,  muii:  be  a  pr»fent  indifpofition,  arifing  from  the  confinement, 
and  not  from  any  conlHtucional  or  family  diftemper,  or  from  the  adt  of  the  prJfoiier.  R.  v.  Wyndham, 
t  Str.  4.     See  too  Cowp.  3 3 3. J 

The  court  of  Kings  Bench  hath  always  admitted  perfons  to  5  Mod.  7S. 
bail   imprifoned  by  the  king's  fpecial  command,  or  by  ord^r  of  p"!*  '43- 
the  privy  council,  where  the  commitments  exprefied  the  crimv,  Aifj  where 
or  caufe  for  which  the  party  was  committed,  on  the  like  circum-  »t  hath  ap- 
flances,  on  which,  in  difcretion,  it  will  grant  bail  on  other  com-  p","^**  ^[^^, 

'  '  o  perlons  hav6 

mitmentS.  b=cn  com- 

mitted by  colour  of  an  authority  claimed  under  an  illegal  patent,  this  Court  hath  always  dilcharged  ti.S 
perfons  fo  committed  without  bail.     Leon.  70.     And.  297.     i  Hawk.  F.  C.  166. 

But  it  was  formerly  (^)  holden  by  many,  and  at  length  ad*  (<i)33H.  6 
judged  in  (b)  Sir  Join  Corbet's  cafe,  that  perfons  committed  by  the  ^^^'''jfjjl*' 
fpecial  command  of  the  king,  fignified  by  vvarraut  from  the  lords  rV-  134.* 

Vol.  L  a  a  of  JS-*  »'9' 
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Moor  839.  of  the  privy  council,  were  not  bailable  without  the  king's  confent, 
F.  N.  B.  66.  unlefs  there  appeared  feme  extraordinary  circumftances  in  the 
^•^•^'  7--  Lafe  ;  it  being  to  be  prefumed  that  the  king  would  not  exert  his  . 
argui^nts^  prerogative  in  fuch  a  manner,  without  fome  good  reafon  for  the 
on  the  ha-  fafety  of  the  (late,  not  fit  to  be  divulged  ;  but  this  being  thought 
heai  corpusy    ^^  ^^  ^  jrreat  drain  of  the  prerogative,  and  to  make  the  liberty  of 

concerning        .^,?^  .  1  1  r 

Loans,  and    the   fubjedt  precanous,   and   contrary  to  the   purport  of  magna 
Rufli-  chnrta,  and  many  other  ftatutcs,  which  declared,  that  no  man 

worth's  Col-  ^  jj  ^g  imprifoned  but  by  due  proccfs  of  law,  ^c.  occafioned 

Icdtions,  I        ,  .  .       ^  ^     .    ,  /,  1     1  ^    /-i  i_ 

part,  foi.       the  petition  of  right,   13  Car.  i.   and  the  i6  Lar.  i.  cap.  10.  by 
458.    i^ide   which  it  feems  now  eflablilhed,  that  where  commitments  by  the 
Cro.  Car.      ^^[yy  council  do  not  with  convenient  certainty  exprefs  the  crime 
593.'    '  '     alleged  againft  the  party,  he  ought  to  be  bailed. 
2  Hawk.  The  great  regard  which  is  fo  juftly  due,  and  which  has  always 

P.  C.  170.    been  paid  to  the  proceedings  of  either  lioufe  of  parliament,  who 
are  the  guardians  of  the  liberty  of  the  fubje<li!t,  makes  it  fomewhat 
doubtful  in  what  cafes  the  court  of  Kiz/g's  Bench  will  difcharge  or 
bail  a  perfon  committed  by  either  of  thofe  houfes. 
2  Haw!i.  Hence  no  precedent  can  be  found,  where  the  court  of  King's 

p.  C.  170.  ^^ijcf;)  has  bailed  a  prifoner,  fitting  the  parliament,  on  a  commit- 
ment, which,  on  the  return  of  it,  (lands  indifferent  whether  it 
be  ftriclly  legal,  or  not. 
Mod.  T44,  And,  therefore,  in  the  Lord  Shnfte/hi/rys  cafe,  who,  upon  his 
*"^5»  ""^'  habeas  corpus  in  the  Kings  Bench,  was  returned  to  have  been 
J  Freem.  Committed  by  the  lloufe  of  Lords,  for  a  high  contempt  committed 
453.  2  St.  againft  the  houfe  5  the  court  would  not  take  notice  of  any  excep- 
s'^C  2  tions  againft  the  form  of  the  commitment;  as  that  it  was  too 
Show.  336,  general,  and  did  not  exprefs  the  nature  of  the  contempt,  or  in 
[See  con-  what  place  it  was  committee!,  Ss'r.  for  that  it  fliall  be  prefumed 
of"!h?doc-  that  it  was  fuch,  for  which  the  lord",  might  lawfully  make  fuch 
trine  in  an  ordcr,  and  no  other  court  fliall  prefcribe  to  them  in  what  form 
Murray's      j|^gy  ought  to  make  it. 

cafe,  I  vVilf.  •'         ° 

a99.    Brafs  Crofby's  cafe,  3  Wilf.  iSS.     2  01.  Rep.  755.  ;  and  part  of  Lord  Camden's  argument  in 

the  cafe  of  £ntick  v.  Carrington,  11  St.  Tr.  317.] 

2  Hawk.  But  a  perfon  committed  for  a  contempt,  by  the  order  of  either 

p.  C.  171.  i^oufe  of  parliarnent,  may  be   difcharged  by  the  court  oi  King's 

SsV  SSo'  Bench,  after  a  diflblution  or  prorogation  of  the  parliament,  whe- 

Sid.  245.  ther  he  were  committed  during  the  fclhons,  or  afterwards  ;  for 

Lev.  165.  jI^^j.    ^w    fjjg    orders    of   parliament    are  (r)  determined     by    a 

,  °  *  diflblution  or  prorogation;  and  all  matters,  before  either  houfe, 

(t)  But  ^.  mult   be   commenced    a-new    at    the   next    parliament,    except 

For  though  ^^1      -j^  ^  f^^  cafcs ;  and  if  the  fubieft  fnculd  be  deprived  of 

the  proroga-    ,.<,.,  -n     1  .  ^•  ^  i  •    1  1 

t  in  of  the  his  hberty  till  the  next  paruamcnt,  Vk'hich  perhaps  may  not  meet 
laiiiament  again  in  many  years,  no  one  could  fay  when  his  imprifonment 
"•''':  \^'^  r     would  end.  . 

"thief  reafon  .... 

why  the  Karl  of /">u"iy  was  balled  ;  yet  the  binding  him  to  appear  at  the  next  feflions  of  parliaraent 
was  an  affirmance  of  the  commitment,  and  a  plain  proof  of  the  opinion  of  the  court  at  that  time,  that 
the  commitment  v.MS  not  avn!a.:d  or  dir>;h.irged  by  the  prorogation  of  the  parliament.  Carth.  132,  133. 
P'Jc  Skin.  56.  that  the  Earl  oi Danhy  was  not  bailed  *. 

•  In  Skin.  iCi,  3.  there  are  further  .irr-nms^rs  in  hi;  favour  ;  but  In  Carth.  131,  it  is  fald  he  was 
>i:.ile),  when  Ch.  Jufl.  J'-ff^'ia  came  in.     Et-e  Ch.  Juft.  Ufih'i  opinion  in  Salk.  503. 
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And  though  the  court  of  King's  Bench  may  in  their  difcretion  Raym.  381. 
tail  a  lord  upon  an  impeachment  of  hiph  treafon,  after  a  diflblu-  ir°''!  ^'^/" 

:  .  ^  .  r     ,  ,.  .J  r    r      •        forJ  scale. 

tion  or  prorogation  or  the  parhament,  yet  may  ttiey  retule  it,  r-ihc  court 

not  as  a  matter  out  of  their  power,  but  as  a  thing  which  tliey  are  of  Ring's 

not  bound  to  do,  and   improper  on  confideraiion  of  the  whole  P*"'^!*  , 

n  r    1        or  ■  ''^'''^'^  *^® 

circumltances  or  the  attair.  Earl  of 

Caftelmain,   whom  the  commons  had  committed  for  high  treafon,  the  attorney-general  not  oppofing. 
4St.Tr.  398.] 

The  Earl  of  Sa/i/htrry  was  impeached  for  being  reconciled  to  Carth.  131, 
the  church  oi' Rctne,  by  the  convention  that  was  turned  into  a  132.  Show. 
parliament  i  jr.  cs'il/.,  and  lay  in  the  Toiuer  till  the  next  par-  i°°;  ,^- ^* 
liarnent,  which  bcmg  adjourned   tor  two  months,  he  moved  to  ji/bury's 
be  difcharged  on  the  a6t  of  Oblivion,  wherein  neither  his  crime  cafe, 
nor  his  perlbn  were  excepted,  but  clearly  within  the  act  of  Pardon,  [^^jlj^i^a^g 
or   tliat   he    might   be    bailed:  As   to   the    a6l  of  Pardon,    the  cited Pio\v. 
court    held,    that    it   fhould  be   (a)  pleaded   with   proper    aver-  424- 
ments,  which  could  not  be  done  liere,  becaufe  there  was  nothing      ^°'     g^ 
before  the  [l>)  court  upon  which  to  ground  fuch  plea  ;  and  tliat  as  Raft.  Ent. 
to  the  bailing  him,  this  being  a  fliort  adjournment,   the  appli-  (^^S- 
catioa  for  that  purpofe  (hould  be  to  the  parliament.  rtporter^  ° 

makes  a  Siuart,  Whether  he  might  not  pl.:ad  it  in  difcharge  of  the  matter  returned  by  the  babeai 
iO'pui,  and  enter  it  on  the  fame  roll  i     Carth.  132. 

In  former  days,  and  particularly  at  the  time  when  Sir  Edward  (0  As  not 

Voke  was  chief  juftice,  feveral  perfons  committed  to  the  Fleet  by  ti'i^^g'"f  ^^e* 

the  lord  chancellor,  were  balled  by  the  court  of  King's  Bench,  upon  commit- 

exceptions  to  the  {c)  generality  of  the  form  of  the  commitments,  "lenc-  ^.o"' 

Or  fetting  forth  only  the  command  of  the  lord  chancellor  as  the  ground  of  the  imprifonment,  without 
mentioning  any  cr;me  at  all.  Moor,839.  Roll.  Rep.  219.  Or  mentioning  the  crime  in  general  terms  ; 
as  for  a  contempt  to  the  court  of  Charxery,  without  mentioning  what  the  contempt  was.  Roll.  Rep. 
192.  218. 

Alfo  one  Glc?ivi!,  who  xvas  generally  committed  by  the  com-  Roll.  Rep. 

mand  of  the  lord  chancellor,  without  fetting  forth  any  caufe  of  [[*'  ^,^9* 

luch  command,  feems  to  have  been  bailed  upon  examination  of  ^  ^Jm.  301*. 

the  merits  of  the  decree,  for  difobeying  whereof  he  was  in  truth  Cro.  jac. 

committed  ;  whereby  it  ^ippeared  that  the  deci-ce   related  to   a  ^^J*    3 

matter  before  adjudged  at  the  common  law;  which  was  thought  Roii.Rep.* 

contrary  to  the  purport  of  27  E.  3.  cap.  l.,  and  4  H.  4.  cap.  23.  277-    ^"^i^e 

But  this  proceeding  being  refented  by  the  lord  chancellor,  the  '-*■!'''""'  ^'■ 
faid  Gla?ivil  was  afterwards   recommitted  by  him   for  the   fame 
matter,    and  yet  was  on  another  habeas  corpus  bailed   a  fccond 
time  by  the  court  of  King's  Bench. 

But  as  there  have  been  no  fuch  proceedings  of  late  days,  the  zHawk. 

difufe  of  them  has  certainly  leflened,  if  not  Vrholly  removed,  the  ^u^'p'** 

force  of  thefe  rcfolutions,  efpecially,  as  it  is  now  eftabliihed,  that  13c.' 

a  court  of  equity  can  give  relief  after  a  judgment  at  law  ;  for  W  a  com- 

Otherwife  it  would  have  no  power  of  moderating  the  rigour  of  ^o^chjn. 

the  law,  it  being  in  many  cafes  very  doubtful  what  the  lav/  is  eery  for  dif- 

before  it  be  determined  ;  the  fuperior  courts  therefore  will  put  the  obedience  to 

{d)  molt  favourable  confl:ru6tion  on  one  another's  proceedings,  '  ^j'^^it^h- 

and  not  hUcnJ  that  they  aclcd  beyond  tlicir  jurifdiclion.  outfhewing 

what  the  dvcree  was.     i  Mci.  155.     Moor,  84^1.  S.  F. 
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Vaugh,  Tlie  court  of  King's  Bench  having  the  fupremc  controul  of  afl 

jliod  7-.  inferior  courts,  may  in  difcrctlon  admit  perfons  to  bail  committee* 
3  Salic.  91.  by  fuch  courts,  upon  confuieration  of  the  whole  circumllances  of 
pi.  I.  2S4.  the  cafe,  as  the  (*)  length  and  hardfl>ip  of  the  iniprifonment,  the 
soo.^  2Ld.'  (^)  enormity,  or  dangerous  tendency,  or  notoriety,  or  fmall  con* 
Raym.  978.  fequence  of  the  offence,  or  obRiiiacy  of  the  offender,  or  the 
la  Mod.  ^^^  dignity  of  the  court  by  which  he  waa  committed^  and  other 
J56.  2  fuch  like  circumftances,  of  which  the  court  will  receive  inforni- 
HawJc.  P.C.  ation  by  fuggeflion  or  aflxlavit>  being  (d)  coufiilcnt  with  the  te- 

?73-  turn  of  the  habeas  carpus. 

{a)  Roll.  ^ 

Rep.  218.  337.  2  Bulft-.  14.0.  Latch.  12.  {l>)  3  Dulft.  48  to  54.  (c)  For  this  i-i:h  2  Hawk.  P.  C. 
173.  Vaugh.  139.  z  Biillt.  139.  Cro.  Jac.  210.  Cro.  Car.  5T9.  Snd.  1)4.  2S6.  320.  Salk. 
348.  pi.  J.  5  Alod.  19.  March,  52.  (J)  Thit  no  one  can  in  .•iiy  cafe  controvert  tiie  truth  of  tte 
leturn  to  a  hshras  corpus,  or  plead  or  fugecfl  any  matter  icj'uuiiant  ro  it  5  vet  a  man  may  confcfj  and 
avoid  fuch  return,  by  aimitting  the  truth  of  the  matrers  con;Jixd  in  it,  and  luj.'(;citing  others  not  re- 
pugnant, which  talce  eft"  the  eSedt  of  them,  bid.  a?!-.  5  -Mod.  523.  454.  2  J^nes,  222.  2  Hawl». 
p.  C.  113.  [The  King's  Bench  nwy  b?\\  in  all  cafes  at  t!-eir  difcretion.  Com,  Dig.  tit.  BjU,  (F. 
4.)  Co'.vp.  333-;  .ind  thiy  will  in  general  do  fij  in  every  cafe  not  capita-1 :  Inevery  capital  cafe  where  there 
H  any  circumttance  to  induce  a  picfuniption  of  the  prifoner's  innocence  ;  and  in  every  cafe  where  the 
charge  is  not  alleged  with  fufficieiit  certainty.  R.  v.  Judtl,  2  Term  Rep.  255.  R.  v.  Remnant, 
5  Term  Rep.  169.  They  will,  therefore,  bail  a  perfon  acquitted  on  v,\  inJiclmeiit  of  mi;rder,  and  r.fter 
v,ards  in  cuflody  on  an  appeal,  unlefs  the  judge  certilic-s  a  difTati^faftion  wit.i  the  verdict.  Ci3cll  v. 
Bambrid^e,  2  Str.  S54.  So  a  perfon  committed  for  manllaughter,  or  even  mm-der,  if  it  appear  to  bfr. 
no  more  than  manflau^hter,  on  the  depofitions  before  the  coroner.  R.  v.  EJalton,  2  Str.  911.  R.  v. 
JMagrath,  Id.  1243.  So  in  murder,  and  fanfyn  fLuJid  at:J  ti/loweJ,  the  defendant  fhall  not  give  b.iil 
to  anfwer  the  appeal,  though  the  heir  is  beyoad  fea,  fur  this  is  not  within  the  3  H.  7.  R.  v.  Chet-  " 
wynd,  z  Str.  1203.  In  rape  both  principal  and  acceOary  will  be  baileJ,  if  it  appear  they  do  not  mean, 
to  abfcond.  R.  r.  Lord  Baltimore,  4  Burr.  2179.  ^  ^^-  Rep.  6.(8.  S.  C.  The  court  is  bound  ^j: 
rff^iVo^;;/^;/!'^  to  bail  an  accomplice  entitled  to  the  king's  pardon.  R.  v  Rudd,  Cu'.vp.  334.  Cut  they 
will  not  bail  an  appellee  for  murder,  unlefs  circumftanccs  of  delay  appear  on  the  part  of  the  appi^l- 
]ant.  Caftell  V.  Bambridge,  2  Str.  85.)..  Ncr  a  perlon  charged,  with  a  highway  robbery,  ifthepiof*-- 
tutor  attends  and  fwears  he  is  the  man,  notwithftanding  a  number  of  ariiiiavits  are  pr^  ducef*  to  (hew  an 
tzJ.bi.  R.  V.  Greenwood,  z  Sir.  1138.  Or  for  affifting  in  the  running  of  contraband  goods,  fife. 
R,  V.  Norton,  Bunb.  143.  K'or  will  they  order,  a:  ti'e  inftance  of  the  prifoner,  a  jriTidical  roan 
to  attend  the  perfon  wounded,  in  order  to  (late  his  fituation  for  the  purpofe  of  bail.  R.  v, 
Sarah  Salifbury,  i  Str.  547.  Nor  will  they  bail  after  a  bill  for  rruider  foanJ,  though  the  fail  were 
plainly  manflaughter.  Cafe  of  Kitk  and  Cafe  for  the  murder  of  Seymour  Conway,  M.  12  W.  3. 
See  too  I  Salk.  IC4.  Skin.  6S3.  T'ley  have  refufed  to  bail  on  a  Ipecia!  verdid  on  the  ftatute  of 
Stabbing.  Sty.  467.  5  Mod.  2S8.  It  is  faid  in  Ibme  cafes  never  to  be  allowed  in  manllaughter  till 
clergy  had.  Sty.  371.  Salk.  103.  5  Mod.  zSS.  But  it  feems  the  court  of  K.  B.  may  bail  in  this 
cafe,  though  juftices  of  oyer  and  terminer  or  gaol-delivery  cannot.    K  eilw.  70.     a  Inrt.  1S8.  Salk.  61.} 

Com.  Dig.        [It  is  to  be  obferved,  that  nerther  this  court  nor  any  other 

m.  BmI,  court  can   bail  perfons    in  execution,    or    punifhed    under   any 

Mod*.  758.  ftatute  with   Imprifonment  for  their  offence.     And  this   is  one 

3  Wiir.  159.  reafon  why  they  carmot  interfere  where  a  party  is  committed  for 

k7!To.  *  contempt.] 

(E)  Where  by  the  other  Courts  of  WefiminJ}er» 

2.1n(l.  53.  'T'HE  courts  of  Common  Pleas  and  Exchequer,  at  any  time 
^5.615.  4.  A  during  term,  and  the  Chancery,  either  in  term  or  vacation, 
Vaugh.  15*4.  may  by  the  common  law,  Tiw^ixd  d:  habeas  corpus  for  any  perfon 
2  And.  207.  committed  for  a  crime  under  the  {e)  degree  of  felony  or  treafon  j 
^Lwn'fs'  and  thereupon  difcharge  liim,  if  it  fhall  plainly  appear  by  the 
2  Jones  13',  return  that  the  commitment  was  illegal,  or  bail  him  if  it  fhall 
74.  2  Mod.  appear  doubtful..  . 

19S.  [The    ^^  ^  :     \, 

eouit  of  C.  P.  miyj  by  ths  coicnwn  Ivvv.  grant  a  laliM  ;.»•/>(/$  in  aJlcafc  of  njlfdemcfnoar.    Wood's' 

ti(i;> 
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«afe,   3  Wllf.  172.     2  Bl.  Rep.  745.  S.  C.     Wilkes's  cafe,  2  Wilf.  151.]     {e)  That  in  fome  caftj 
the  Chancery  may  by  the  common  iaw  bail  perfons  for  felony.     2  Hawk.  P.  C.   177. 

And  by  the  /jLibcns  corpus  a£l,  any  of  the  faid  courts  In  term-  r.Je  irfra. 
time,  and  any   iudv-e  of  the  faid  courts,  being  of  tlie  degree  of  ^J;}- j^'^teat 
the  coif,  m  the  vacation,  may  award  a  haoeas  corpus  tor  any  per- 
fon  bailable  within  the  intent  of  that  ad,  for  any  crime  under 
the  degree  of  felony. 

[(E  2.)  Where  by  the  Houfe  of  Lords. 

^HE  Houfe  of  Lords  may  bail  a  peer  committed  upon  an  in-  Skin.  6S3, 
■■■     diclment  for  murder,  if  the  indictment  be  removed  before  4- 
them  by  certiorari. 

Upon  impeachments  by  the  commons  for  high  crimes  and  mif-  Dr.Sachcve- 
dcmcfnours,  the  recognizance  of  bail  is  taken  by  order  of  the  Houfe  ^|^^  "^J^ 
of  Peers,  at  their  lordfhips'  bar,  the  bail  being  previoufly  approved  ,3th  Jan. 
by  a  committee,  to  whom  it  is  referred  to  confider  of  their  fuffi-  ^:°9'  Cafe 
cicncy.   The  condition  of  the  recognizance  in  fuch  cafe  is,  that  the  pa/^^fg^'^ 
criminal  ilrall  appear  perfonnlly  before  the  lords  in  parliament,  and  Dom.  Hioc; 
from  day  to  day.  until  the  furtlier  order  of  the  houfe.  „  ^'-  Luns, 

^  ■'*  21'' Maij  17S7.J 

(F)  What  fhall  be  faid  to  be  fufEclent  Bail. 

■^T  O  perfon  Avail  be  bailed  for  felony  by  lefs  than  two,  and  it  2  Hawk. 
■^       is  Tiid  not  to  be  ufual  for  the  Kings  Bench  to  bail  a  man  on  ^'  p'J'*^' 
2  habeas  corpus^  on  a  commitment  for  treafon  or  felony,   without  Dak.  c.  14I 
four  furetie3(<7);  the  fum  in  which  the  fureties  are  to  be  bound,  That  for- 
ought  to  be  never  lefi  than  40/.  for  a  capital  crime;  but  it  may  |]^n"'^  "^^  ^ 
be  higher  in  difcretion,  on  confideration  of  the  ability  and  quality  degree  of 
of  the  prilbner,  and  the  nature  of  the  offence  \  and  the  fureties  fubfidy-men 
may  be  examined  on  oath  concerning  their  fufficiency,  by  him  ^e^lo^be^'^" 
that  takes  the   bail;    and   if  a  perfon  be  bailed   by  infufficient  bail  for  any 
fureties,  he  may  be  required  either  by  him  wlio  took  the  bail,  or  perfon.  Dalt. 
by  any  other  v.ho  hath  power  to  bail  him,  to  find  better  fureties,  j', J°"r^x"nd 
and  on  his  refuf.il  may  be  committed  ;  for  infufficient  fureties  are  according  to 
as  none.  Crompt. 

Jult.  194.3. 
fublidy-men  were  fuch  a<!  had  4c  r.  a-year  in  the  county,  {a)  In  felony  four  perfons  are  required 
lor  bail ;  bu:  for  i<ny  inferior  oifence  r  vo  are  fatficienc.  In  both  cafes  the  number  of  the  bail  miift  be 
nie:it:oned  in  the  notice,  cthcrwiie  the  court  will  rejcdt  the  whole.  Fer  Lord  Mansfieid,  Rex  v.  Bolton, 
M.  15  Geo.  3.  Hawk.  P.  C.  141.,  note-,  6rh  edit.  Sty.  Fr.  Reg.  no.  In  the  cafe  oi  the  King 
V.  JuJd,  though  the  conimiiment  did  not  fufRciently  charge  a  felony,  and  therefore  the  defendant  was 
enti.ied  to  bail  ;  yet  enough  appearing  to  fhew  an  offence  of  great  enormicy,  the  court  infifted  upon  four 
fureties.  2  Term  Rep.  2^5.  In  an  appeal  of  murder  on  the  civil  fide,  two  bail  only  are  required  ;  buc 
where  it  comes  on  the  crown  fide  by  cciimari,  theie  muft  be  four.  Caftel  v.  Bambrid^e  aiid  Corbet, 
2SLr.  555] 

But  juftices  muft  take  care,  that  under  pretence  of  demanding  2  Hawk, 
fufficient  furety,  they  do  not  make  io  exceflive  a  demand,  as  in  ^'  ^'  *'*** 
effecl  amounts  to  a  denial  of  bail ;  for  this  is  looked  upon  as  a 
great  grievance,  and  is  complained  of  as  fuch  by  1  W.  IS  M. 
&eJJ'.  2. ;  by  which  it  is  declared,  that  exceffive  bail  ought  not  to 
be  required. 
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[R.v.  Bowes,      The  defendant's  attomey  maybe  bail  for  him;   for  the  rule 
uatM.'  *^^    *^^^  "°  attorney  or  officer  of  the  court  fhall  be  bail  does  not 
extend  to  criminal  cafes.] 


(G) 


The  Offence  of  taking:  Infufiicient  Bail. 


'£3 

$.  p.  C.  J  jr  ti^e  party  bailed  by  infufficient  fureties  do  not  appear  accord- 
ll^2}i.-iwk.  '^^?>  *°  ^^^  condition  of  the  recognizance,  the  jullice,  ^c.  who 
P.  C.  I4Z.  bailed  him  is  finable  by  the  juftices  of  aflife  ;  but  if  iie  appear,  it 
rydrfra     feems  that  the  perlbn  who  bailed  him  is  excufed. 

letter  (H.)  •*;- 

ArA  that  if  a  juflice  admits  a  perfon  to  bail  by  infufncient  fureties,  whom  he  knows  not  to  b« 
liaildble  by  law,  corruptly  for  lucre  or  reward,  the  court  of  King's  Bench  will  grant  an  information 
againft  him,  as  in  R.ex  v.  Brooke,  2  Term  Rep.  ii;0.j  and  fee  title  Informations  y  it  is  an  oft'enc* 
tQO  for  which  he  may  be  indided,  -vide  title  Inaiilmsnis. 

(H)  The  Offence  of  granthig  It  where  It  ought  to 
be  denied. 

2.  Hawk,      'npHE  bailing  a  perfon   not  bailable  by  law,  is  puni{hable  at 

S.  P-Cii.  common  law,  as  a  negligent  eicape,  or  as  an  oirence  agamlt 

yi<ie  title      the  feveral  following  ftatutes. 

£fcaj>e.  I5y  tj^e  ftatute  o(  Wejlin.  i.  cap.  1^.    it  is  enaftgd,  "  That  if. 

"  the  flierifF  or  any  other  let  any  go  at  large  by  furety  that  is  not 
^*  replevifable,  if  he  be  fherifF  or  conllable,  or  any  other  bailift  of 
**  fee,  which  hath  keeping  of  prifons,  and  be  thereof  attainted, 
*'  he  ilialj  lofe  his  fee  and  office  for  ever ;  and  if  the  under- flieriff, 
"  conllable,  or  bailiff  of  fuch  as'  have  fee  for  keeping  of  pvifons, 
**  do  it  contrary  to  the  will  of  his  lord,  or  any  other  bailiff,  being 
**  not  of  fee,  they  fliall  have  three  years  imprifonment,  and  make 
**  fine  at  the  king's  pleafure." 

And  it  is  enafted  by  27  E.  i.  commonly  called  the  ftatute  de 
Finibus  levatis,  cap.  3.  ^*  That  the  juflices  affigned  to  take  affizes, 
"  is'c.  when  they  deliver  the  gaols,  is'r.  fl^all  inquire  if  ffieriffs, 
"  or  any  other,  have  let  out  by  replevin  prifoners  not  replevifable, 
*'  or  have  offended  In  any  thing  contrary  to  the  form  of  the  faid 
*'  ftatute  of  JFeftm.  i.  and  whom  they  fnall  find  gui'tty  they  fliall 
**  chaflen  and  puni(h  in  all  things  according  to  the  form  of  the  faid 
«  ftatute." 

And  it  is  further  enabled  by  4  ^.  3.  cap.  2.  "  That  at  the  time 
'*  of  the  affignment  of  keepers  of  the  pence,  mention  fliall  be 
"  made,  that  fuch  as  fliall  be  indided  or  taken  by  them,  fliall  not 
**  be  let  to  mainprize  by  the  fheriffs,  nor  by  none  other  minifl;ers, 
*'  if  tliey  be  not  mainpernable  by  law,  nor  that  none  who  are  in- 
*'  di£led  fliall  be  delivered  but  by  the  common  law  j  and  that  the 
*'  juftices  affigned  to  deliver  gaols  fliall  have  power  to  inquire  of 
**  fheriffs,  gaolers  and  others,  in  whofe  ward  fuch  perfons  in- 
**  difted  fliall  be,  if  they  make  deliverance,  or  let  to  mainprize 
^*  any  fo  indicted  which  be  not  mainpernable,  and  to  punifli  the 
«*  faid  fheriffs,  gaolers  and  others,  if  they  do  any  thing  againft  the 

"  ft'''  ^^•"  And 
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And  it  is  enadcd  by    i  ^  2  Ph.  i^ M.  cap.  13.  "That  no  Ajufticeof 

•' juftice  or  juftices  of  the  peace  (hall  let  to  bail  or  mainprize  any  ^'i")'^"™- 

**  perfon  or  perfons,  which  for  any  offence  or  offences  by  them  man  on  fuf- 

**  or  any  of  them  committed,  be  declared  not  to  be  replevifed  or  p^cion  of 

"  bailed,  or  be  forbidden  to  be  replevifed  or  bailed  by  the  above-  *^'^^''"S  ^ 

*'  mentioned  flatute  of  Wejim.  \.  cap.  15.     And  that  the  juftices  bound  over 

**  of  gaol-delivery  of  the  place  where  fuch  juftices  of  the  peace  the  owner  t* 

"  fhall  be  guilty  of  fuch  offence,  upon  due  proof  thereof,  by  ex-  af^j^^j^d' 

*'  amination  before  them,  fliall  for  every  fuch  offence  fet  fuch  fine  upon  exa-* 

"  on  every  fuch  juflice,  as  the  fame  juftices  of  gaol-delivery  fhall  mining  two 

•'  think  meet."  S;,"";,. 

mitted  the  party  to  bail.  The  profecutor  appeared  at  the  aflizes,  and  found  a  bill,  but  the  party  accufed 
did  not  appear,  and  the  court  granted  an  information  againit  the  jufticc,  declaring  they  fhould  not  have 
failed  the  icna.  themfelvcs.     2  Stra.  1216. 

Juftices  of  the  peace,  before  they  bail  a  man  under  commitment,  Poph.  96, 
mufl  at  their  peril  inform  themfelves  of  the  caufe  for  which  he  was  ^^"•'^-  "4i 
committed ;  for  if  he  were  in  truth  committed  for  a  caufe  not  bail-  p.  c.^14^. 
able  by  law,  it  is  no  excufe  that  they  did  not  know  thj^t  he  w^s 
committed  for  fuch  caufe. 


(  I )  The  Offence  of  denying,  delaying,  or  obftru6t- 
ing  it  where  it  ought  to  be  granted. 

¥  T    is  clearly  aj^reed   to  be  an  offence  by  the  common    law  14H.  7.  7. 
-■•    as  well  as  by  ftatute,  and  punifhable  by  indictment  as  well  as  P'*  ^^' 
by  action,  to  deny,  or  delay,  or  obitruct  bail  where  it  ought  to  be  ,/,. '  0'^!^. 
granted.  114. 

But  it  feems  alio  clear,  that  he  who  has  power  to  bail  another,  a  Hawk, 
is  not  bound  to  demand   of  him  to  find  fureties,  and  to  forbear  ^•^-  ^4-3* 
committing  him  till  he  fhall  refufe  to  find  them,  but  may  well 
juftify  his  commitment,  unlefs  the  party  himfelf  fhall  offer  his 
fureties. 

The  principal  flatutes  relating  to  this  offence  are  the  above-  h.  p.  c. 
mentioned  ftatute  olWeJl.  \.  cap.  15.  •,  and  the  ftatute  de  Finibusy  97- 2 Hawk. 
27  Eihv.  I.    cap.  3.;    and  31  Car.  2.  cap.  2.    commonly  called  ^*  ^*  '*2' 
the  Habeas  Corpus  a£t ;    by   the    firft    whereof  it   is   enadted, 
**  That  if  any  withhold  pvifoners  replevifable  after  that  they  have 
*'  offered  fufficicnt  furety,  he   fhall  pay  a  grievous  amercement 
<*  to  the  king  ;  and  if  he  take  any  reward  for  the  deliverance  of 
**  fuch,  he  fliall  pay  double  to  the  prifoncr,  and  alfo  fliall  be  in 
**  the  great  mercy  of  the  king."     And  by  the  fecond  of  the  faid 
itatutes  it  is  enacted,  "  That  juftices  of  affife  fhall  inquire  if 
♦*  ftieriffs,  or  any  other,  have  offended  in  any  thing  contrary  to 
*<  the  faid  ftatute  of  WeJ}m.;  and  whom  they  fhall  find  guilty, 
**  they  fhall  punifh  in  all  things  according  to  the  form  of  the  faid 
«'  ftatute." 

[The  laft-mentioned  ftatute  is  fet  out  at  length  hifraj  tit.  Habeas 
Cot  pus  J  15.  4.  to  which  part  tlie  reader  is  referred.] 
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(K)  In  what  Form  it  Is  to  be  taken. 

3 Jones  ■\"\7HERE  a  perfon  a£lually  prefent  in  court  is  bailed  for  a 
106.    sTd.  crime  punifhable  with  lofs  of  life  or  member,  it  feems  tQ 

211.  4  inft.  be  in  the  difcretion  of  the  court  to  take  a  recognizance  from  each 

17S.    a  of  the  bail,  either  in  a  certain  fum,  or  body  for  body,  or  both 

1242.^^'  '^^''^ys  >  however  fuch  recognizance  of  body  for  body  (a)  doth  not 

H.  H.P.c.  make  the  bail  liable  to  the  fame  puuifliment  with  the  prifoner, 

125.H.P.C.  but  only  to  be  fined,  ^c, 

97.  Cromp.  ' 

Juft.  157.  a,  and  per  z  Hawk.  P.  C.  177.     (a.)  Judices  of  the  peace  may  take  the  recognizance  in 

fnch  form.     [But  this  kind  of  bail  is  now  in  difute.     2  H.  H.  P.  C.  1:5. J 

7.Hawk.P.C.  But  for  a  crime  of  an  inferior  nature,  it  feems  that  the  recog-. 
tli7courton  ""'^^"^^  ought  to  be  Only  in  a  certain  fum  of  money,  and  not 
riotion  may  body  for  body. 

difpenle  with  the  principal's  joining  in  the  recognizance  Salk.  3.  pi.  7.  ("Where  the  principal  is  aa 
infant,  or  in  prifon,  and  fo  abfent,  rhe  recognizance  is  taken  of  the  bail  only  ;  and  the  juftice  or  juftice* 
^rant  a  warrant  under  hand  and  feal  to  djfcharge  the  prifoner  out  of  gaol.  2  H.  H.  P.  C.  126.  Burn's 
Juft.  tit.  Bail.  Bail  muft  be  taken  for  a  time  certain,  elfe  it  will  be  erroneous.  Rex  v.  Rainer, 
J  Sid.  2I4.J 

(L)  What  fhall  forfeit  the  Recognizance. 

»Inft.  150.  tF  the  recognizance  be  in  the  ufual  form,  ad  Jlandum  reSio  de 

s  p"  c  '^8         fdonia  pradlcld  iff  ad  refpondendum  domino  regi,  and  at  the  trial 

Dait.  c!iz7.'  t^'^c  party  (lands  mute^  though  it  miay  be  reafonably  argued  from 

2  Hawk,      the  import  of  thefe  words,  that  in  ftridlnefs  the  recognizance  is 

P.C.  177,8.  forfeited,  yet  the  later  opinions  hold  otherwife ;  for  if  a  man's 

bail,  who  are  his  gaolers  of  his  own  choofing,  do  as  effectually 

fecure  his  appearance,  and  put  him  as  much  under  the  power  of 

the  court  as  if  he  had  been  in  the  cuitody  of  the  proper  officer, 

they  feem  to  have  anfwered  the  end  of  the  law,  and  to  have  done 

all  that  can  be  reafonably  required  of  them. 

a  Hawk.  If  j4.  enters  into  a  recognizance  that  B.  fhall  appear  in  the 

R  ^  Rid     ^'"S*'^  Bench  fuch  a  term,  to  anfwer  fuch  an  information,  and  not 

path,  For-    to  depart  till  he  (hall  be  difcharged  by  the  court,  and  afterwards  a 

tefc.  35S.     uoUe  pro/equi  is  entered  on  that  information,  and  another  exhibited, 

whereto  he  refufes  to  appear,  ^c.  the  recognizance  is  forfeited. 

[But  it  feemeth,  that  the  recognizance  fliall  not  be  forfeited  by 

the  party's  not  appearing  in  court  the  firft  day  of  every  term, 

after  he  hath  pleaded  to  the  information  as  it  may  be  before  he 

hath  pleaded. 

By  flat.  4.  G.  3.  c.  ic,  reciting,  that  many  recognizances  had 
been  eflreated  into  the  court  of  Exchequer  againfl  perfons  for  not 
appearing  "as  parties  or  witneffes,  or  for  not  profecuting  indict- 
ments, or  otherwife  not  performing  the  conditions  of  fuch  recog- 
nizances ;  many  of  which  negleds  of  duty  had  happened  by  the 
inattention  of  ignorant  people,  it  is  enadcd,  "  That  it  fhall  be 
"  lawful  for  the  barons  of  the  Exchequer  upon  affidavit  and  pe-. 

"  titior. 
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«*  tition  to  be  prcfented  to  them  by  or  on  the  behalf  of  the  perfon  or 
•*  perfons  imprifoned,  or  Hable  to  be  imprifoned  on  the  forfeiture 
**  of  any  fuch  recognizances,  to  difcharge  fuch  perfon  or  perfons, 
*'  by  order  from  the  faid  barons  without  any  quietus  to  be  fued 
**  out  for  that  purpofe;  for  which  order  no  more  than  one  pound 
*'  and  one  fliilling  fhall  be  taken  by  the  officer  appointed  to  give 
"  out  the  fame  :  Provided  that  no  difcharge  (hall  be  given  oa 
**  fuch  petitions  where  any  debt  is  due  to  the  crown,  other  than 
"  by  the  recognizances  fo  prayed  to  be  difcharged ;  nor  in  any 
"  cafes  of  defrauding  his  majefty's  revenue  by  contraband  trade, 
"  or  aflaulting  his  majefty's  officers  of  the  cuftoms  or  excife  in 
"  the  execution  of  their  duty,  or  any  perfon  or  perfons  lawfully 
"  affifting  them  therein." 

Recognizances  in  cafes  of  felony,  are  to  be  certified  to  the 
general  gaol  delivery  by  1  is"  2  P.  l^f  M.  c.  1 3. 

Neither  the  defendant,  nor  his  bail  can  be  called  upon  their  re-  H  Ca, 
cognizance  without  notice,  except  on  the  day  on  which  the  de-  3^"!^' 
fendant  is  bound  to  appear  (a):  And  if  the  defendants  do  not  ap-  (^)'i7Mod* 
pear  on  that  day,  the  court  will  not  difcharge  the  recognizance,  »oo-  (<^)  »» 
although  the  attorney-general  confent  to  it,  but  will  refpite  it  ^'^^'  *^^ 
to  the  next  term  {h)\  for  the  judges  of  oyer  and  terminer  are  the 
proper  judges  wliether  recognizances  ought  to  be  eftreated  or 
fpared  (f ). 

If  a  defendant  indi£led  for  perjury  be  acquitted,  the  bail  (hall  iWIlCsij, 
be  difcharged  from  their  recognizance,  on  motion,  though  the 
acquittal  be  not  entered  on  record,  for  it  appears  on  the  poftea,'\ 


"^mSi, 


BA I L  Y  or  bailiffs  faith  my  Lord  Cohe^  is  an  old  Zaxon  word,  Co.  Lit.  61, 
which  fignifies  a  keeper  or  protedor ;  and  though  there  be  ^-    C^* 
feveral  officers  called  bailiffs,  whofe  offices  and  employments  feem  ExpS 
quite  different  from  each  other,  yet  doth  fomething  of  keeping  or  of  s«on 
protedion  belong  to  them  all.     Hence  the  fheriff  is  confidered  as  "'^"^':  °''' 
bailiff  to  the  crown  ;  and  his  county,  of  which  he  hath  the  care,  ikh,  that 
and  in  which  he  is  to  execute  the  king's  writs,  is  called  his  baili-  this  word  \% 
wick;  alfo  his  officers,  who  by  his  precept  execute  writs,  are  "^ <^<'"*'^^"» 
called  bailiffs  ;  there  are  likew'ife  bailiffs  of  liberties,  who  are  Sdffb«t 
officers  under  lords  who  have  franchifes  exempt  from  the  jurif-  borrowed  by 
didion  of  the  fheriff;  there  are  likewife  bailiffs  of  lords  of  ma-  \\^^^  ^ 
now,  who  colled  their  rents,  and  levy  their  fiaes  and  amerce-  il^ailli:" 

I  ments  \ 
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See  too  3  Bl.  mcnts  *,  ^Ifo  he  is  called  a  bailiff  who  hath  the  adminiftration  or 

Bkiunt^^'  charge  of  lands,  goods,  or  chattels  to  make  the  beft  benefit  for 

Law.  Dift.  the  owner,  agpinfl  whom  an  a6lion  of  account  doth  lie  for  the 

t^.  Bailiff.]  profits  which  he  hath  raifed  or  made,  or  might  by  his  induftry 

nions  a  bai-  ^"^  ^arc  rcafonably  have  made,  his  reafonable  charges  and  ex- 

WK'mmjgra  penccs   dedudlcd  j    there   are  likewife   thofe  termed   bailiffs,  to 

'h'^'l^^''^'  whom  the  king's  caftles  are  committed,  as  the  bailiff  of  Dover-- 

judge.  yi({i  Cqpie,  isfc.     The  chief  maglftrates  in  divers  ancient  corporations 

Co.  Lit.  are    called    bailiffs,    as    in    Ipftuich^    Yarmouth^    Colchejler^     i2fc, 

j68^b.ri<|/f  'pi^ere  ^^q  likewife  officers  of  the  foreft  who  are  termed  bailiffs  j 

Mirror,*  '*'  but  as  there  is  but  little  faid  of  fome  of  thefe  in  our  books,  and 

c.  5.  f.  2.  as  what  relates  to   others  will  more  properly  fall  under  other 

40Qf''Fieta  ^^^^^i  "^^  ^^Jl  in  this   place"  only  confider  what  we  find  re- 

lib.  2.  c.  63!  lating  to 

Glanv.  lib.  ,  

I.e. 9.  (A)  SherifFs'  Bailiffs. 

Kitch.  Re-  ^      ^  ,  . 

torn.  Brev.       (B)  BalUffs  of  Libertlcs  or  Franchifes. 
285.  2  ^    ' 

inft.  453.        (C)  Bailiffs  to  Lords  of  Manors. 

Co.  Lit.  ^     ' 

172.    Manwood,  parti,  p.  113. 


(A)  Of  Sheriffs'  Bailiffs. 


6  Co.  54'_  A  Sheriff's  bailiff  is  an  officer  appointed  in  every  hundred  to 
to  tJce  the  "^  execute  all  writs  within  the  hundred,  dire£ted  to  the  (heriff; 
fame  oath  he  is  likewife  to  colledl  the  (a)  poll-fines,  fee-farms  of  the  king, 
which  the  ^c,  for  the  (heriff,  and  to  attend  the  juftices  of  affife  and  gaol- 
riff  takes"  *lchvery,  and  juftices  of  peace  in  their  courts. 

prefcribed  by  the  ftatute  27  Eiiz.  c.  12.  But  a  fpecial  bailiff,  or  one  employed  by  the  flieriff  for  a 
particular  time  only,  as  to  execute  one  writ,  Cj'c.  is  not  obliged  to  take  the  oath.  Jones,  24.9.  2  Lev, 
I51.  But  what  he  doth  is  confidered  as  done  by  the  flieriff  himfelf  j  and  therefore  a  refcue  from  him 
ftall  be  judged  a  refcue  fro.n  the  flieriff,  and  his  tfcape  the  efcape  of  the  fheriff,  for  which  the  fhcrift" 
ihall  anfwer.     (j)  See  32  Geo.  2.  c.  14.,  whereby  he  is  not  to  coiledl  them. 

Stile,  18,  jf  jjjT^  under-fherlff  takes  bond  from  a  bailiff,  conditioned  to 

and^Day!"  ^'^^^  ^^^'"  harmlcfs  in  executing  all  proceffes,  ^c.  and  on  aQioii 

[AUeyn,  10.  brought   On    this  bond,  the    flieriff  affigns  for  breach  that  the 

^;  ^' ,.^  I^'^  bailiff  had  not  executed  a  certain  warrant  fent  to  him  upon  a 

ed  upon"de-'  P^occfs  dlredled  to  him  out  of  the  Exchequer,  to  levy  iflues  upon 

rourrer.  But  certain   lands   in  D.  and  it  is  not  alleged  that  D.  is  within  his 

^h^^*^  b"'' "^  hundred;  this    is    no    breach   of  the    condition,  for    the    bailiff 

tion  would  (^)  cannot  execute  a  precept  out  of  the  hundred  where  he  is 

not  avail.        bailiff. 

Wefton  V. 

Mafon,  3  Burr.  1725.     And  ^  Whether  for  the  purpofe  of  executing  procefs,  the  authority  of  thefe 

bailiffs  does  not  extend  over  the  whole  county  .']     (i)  Uniefs  it  be  directed  to  him  particularly,  and 

he  be  made  fpecial  bailiff  for  that  purpofe.     Saik.  176. 

8E.4.  14.  A  fworn  bailiff,  commonly  known  to  be  an  officer,  aiSling 
«.  b.*6Co!  '^'•'i^l'"^  l^^s  own  precind,  need  not  flicw  his  writ  to  the  perfon  he 

arrefts  •, 
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a?re(ls  j  but  when  he  has  made  his  arreft,  he  is  to  Inform  him  of  54.  9  Co. 
of  the  fubftance  of  his  writ,  at  whofe  fuit  the  action  is,  and  out  ^9-  Suic, 
of  what  court  the  procefs  ifiuesj  but  a  fpecial  baihfFis  obhged  to  Tic\zcl°' 
Ihew  his  warrant.  4^6. 

A  (herifF,  who  has  a  writ  directed  to  him,  may  authorize  8E.4. 14.  a. 
others  to  execute  it;  but  the  perfon  to  whom  he  direds  it,  muft  j^^g^'^"^* 
perfonally  execute  it;  yet  it  feems  that  one  may  {a)  lawfully  aneftbyT 

afflll  him.  bailiff's  fol- 

lower is  not 
good:  ^u<ere,  if  good  by  the  follower  in  the  bjiliff 's  prefence  ?  6Mod.zii.  A  contempt  to  the 
court  to  hinder  a  bailifl'fiom  arrefting  ;  but  no  refcue  unkfs  the  arreft  be  made.     6  Mod.  210. 

A  bailiff  caught  one  by  the  hand  (whom  he  had  a  warrant  to  Vent.  306. 
arretl)  as  he  held  it  out  of  a  window,  and  the  court  faid  that  it  ^  '^°**-  J73' 
was  fuch  a  taking  of  him  that  the  bailiff  might  juftify  the  break-  w'hatcafesa 
ing  open  of  the  houfe  to  carry  him  away.  bailiff  may 

juftify 
breaking  open  a  houfe.     Fide  Cto.  ]ac.  zBc.     Palm.  53.     Foft.  Cro.  L.  136.  320.     6  Mod.  105.  and 
the  authorities  there  cited  ;  and  title  Sheriff*. 

•  In  General  Ganfell's  cafe,  B.  R.  it  was  determined,  that  the  ftreet  door  being  open,  tbeo/Hcers 
anight  legally  break  open  the  defendant's  inner  or  chamber  door,  the  General  being  a  lodger.    Cowp.  i. 

One  who   is  arvefted  by  a  fheriff's  bailiff,  is  in  the  (heriff's  2  Jones, 

cuftody,  and  if  refcued,  the  fheriff  may  allege  that  he  was  refcued  '97'    Lev. 
.     r  u-         n.    J  .0  21^.  2  Lev. 

out  01  his  cultony.  ^gj    g^^ 

where  the  flieriff  returned  vlrtute  brcvii  mibi  direS}'  fed  •warrant''  A.  and  B.  l/al/iv!s  mcis  qui  virtute 
\iidc  ceperunr  tl.e  defendant,  &  in  cujiodia  mea  habuerunt  ououjjue  fuch  and  fuch  recufferunt  him  ex 
cufi'jd  a  baUivoruin  mcorum  ;  it  was  held  ill  ;  for  when  the  bailiffs  have  arrefted  the  party,  he  is  in  faft 
and  in  truth  in  their  cuftody  ;  but  in  law  he  is  in  the  cuftody  of  the  fheriff,  and  an  anfwer  either  way  is 
good  ;  but  to  fay  that  he  was  in  the  cuftody  of  the  flieriffj  and  yet  refcued  out  0/  the  cuftody  of  the 
bailiffs,  is  repugnant.     2  Salk.  5S6.  pi.  2. 

A  bailiff  having  a  warrant  againfl:  A.  went  to  him  In  his  yard,  Salk.  79. 
and  being  at  fome  diftance  told  him  he  had  a  warrant,  and  faid  ?'•  ^'  f'*"' 
he  arrefted  him  ;  A.  having  a  fork  in  his  hand,  keeps  off  the  bai-  sparks. 
liff  from  touching  him,  and  retreats  into  his  houfe ;  and  on  mo-  6  Mod. 
tion  for  an  attachment  for  a  contempt,  the   court  held  that  bare  ■'"^'  ^'^' 
words  will  not  make  an  arreft  ;  but  if  the  bailiff  had  touched 
him,  that  had  been  an  arreft,  and  the  retreat  a  refcous,  and  the 
bailiff  might  have  purfued  and  broke  open  the  houfe,  or  might 
have  an  attachment  or  refcous  againft  him ;  but  as  this  cafe  is, 
the  bailiff  has  no  remedy  but  an  ailion  for  the  affault ;  for  the 
holding  up  of  the  fork  at  him,  when  he  was  within  reach,  is  good 
evidence  of  that. 

By  the  29  Car.  2.  cap.  7.  it  is  enabled,  **  That  no  perfon  or  An  arreft  on 
"  perfons  upon  the  Lord's  day  Ihall  ferve  or  execute,  or  caufe  to  ^""^"y  '/ 
"  be  lerved  or  executed,  any  writ,  procels,  warrant,  order,  judg-  the  party 
**  ment,  or  decree,  (except  in  cafes  of  treafon,  felony,  or  breach  of  may  have  an 
"  the  peace)  but  that  the  fervice  of  every  fuch  writ,  procefs,  fj^/g°"J°J- 
**  warrant,  ord^r,  judgment,  or  decree,  (hall  be  void  to  all  in-  fonmcnt. 
**  tents  and  purpofes  whatfoevcr;  and  the  perfon  or  perfons  fo  Salk.  78. 
**  ferving  or  executing  the  fame,  (liall  be  as  liable  to  the  fuit  of  ["jk^'n  p^^" 
*'  the  party  grieved,  and  to  anf.ver  damages  to  him  for  doing  Sunday 

<*  thereof, 


3^4 


^Bairiflf, 


vhhoutany  "  thereof,  as  If  he  or  they  had  done  the  fame  without  any  writ, 
v.arrant,and  c<  procefs.  Warrant,  order,  judgment,  or  decree  at  all." 

locked  up  all         *  '  '  '  j       o 

that  day,  and  then  on  Monday  morning  a  writ  was  gotten  againft  him  ;  the  court  held,  that  he  might 
hivt  3in  attachment,  or  an  adlion  of fa-ljc  iiKprifoiwtcnt  sg^ir.H  thofe  who  took  him  on  the  Svrniay,  but 
they  rcfufed  to  difcharge  him.  6  Mod.  96.  [But  where  the  writ  was  returnable  on  3  Sunday,  and  the 
officer  arrcfted  the  defendant  on  the  Monday  morning,  the  court  difcharged  him  out  of  cuftody,  not- 
withftandiiig  thr  writ  was  renewed  within  two  hours  after  the  arreft.  Loveridge  v.  Plaiftow,  2  H.  BI. 
Rep.  29.]  Where  an  attachment  was  granted  for  arrefting  one  on  Cbrijimai-day.  Hetley,  19.  But 
bail  may  take  their  principal  on  Sunday,  and  confine  him  till  Monday,  and  then  furrender  him, 
6  Mod.  2^1.  [But  fee  Brookes  v,  Warren,  2  Bl.  Rep.  1273.  cotitr.  in  the  cafe  of  ball  to  the 
iherift".  Vide  ftat.  5  Ann.  c.  y.  f.  3.  by  which  one  may  be  taken  on  an  efcape  warrant  on  a  Sunday. 
[And  he  may  be  taken  on  that  day  by  the  officer  upon  freih  purfuit  j  2  Ld.  Raym.  1028. 
a  Salk.  626.  6  Mod.  95.  S.  C.J  That  a  bailiff  m.iy  arreft  in  the  night,  vide  9  Co.  65  b.  Cro. 
Jac.  486.  Where  he  may  juftify  entering  the  houfe  of  a  (tranger  to  make  an  arreft,  vide  Lutw. 
14.32.  If  a  Iheriff  maJie  out  a  precept  to  his  bailiff  to  arreft  one  before  any  writ  directed  to  him,  and 
tlv  bailiff  arreft  the  party  accordingly,  and  afterwards  a  writ  ifTue  to  the  flicriffj  the  party  arrdled  may 
ha»e  ajiaftion  oi falj't  impiifomiun:.     Sand.  298.     2  Keb.  173.  838. 

Sid.  271.  A  fpecial  verdi£l  found  that  -2.  fieri  facias  bore  tefie  4  June^  but 

Keb'  030.     ^^^^  really  fued  forth  11  June^  and  executed  12  June  s  and  that 
932.  s.  c.    the  party,  againft  whom   it  went,  became  a  bankrupt  6  Jimcy 
Vide\'^xx,  and  a  commiffion  was  taken  out   17  June^  and  trover  and  cotiver- 
Si"!.      ""  .A^"  "^^^  brought  againft  the  bailiff  who  executed  the  writ ;  and 
the  court  held,  that  though  the  property  was  fo  bound  that  the 
execution   fhould  not  have  effedl  againft  the  afhgnment  of  the 
commiflioners,  yet  it  was  hard  to  punifli  the  ofhcer  in  trover^ 
and  make  him  a  trefpafTer  for  doing  what  he  was  obliged  to  do, 
and  from  which  he  could  not  plead  to  excufe  himfelf,  and  there- 
fore gave  judgment  for  the  defendant. 
Vide  ^uiai.       The  ftatute  23  H.6.  cap.  10.  ena£bs,  "  That  for  an  arreft  or 
tionbtoVht  "  attachment  the  flierifF  fliall  have  20^.,   and  the  bailiff  who 
againft  a       *'  makes  the  arreft  4^.,   and  that  the  Iheriff  or  bailiff  who  doth 
bailiff  on       «  Contrary  fliall  pay  treble  damages  to  the  party  grieved,   and 
fortfki^ng*'   "  forfeit  the  fum  of  40/.;  one  moiety  to  the  king,  and  the  other 
5J.  4<f.  for  **  to  the  party  that  will  fue  ;    and   that  the  juftices  of  afTife 
an  arreft.       *<  Jn  their  felhons,  juftices  of  the  one  bench  and  of  the  other, 
*'  and  juftices  of  peace  in  their  county,  may  determine  the  faid 
<'  offences." 

By  the  I  //.  5.  cap.  4.  it  is  enafted,  "  That  they  which  be  bailiffs 

**  of  ftierilfs  by  one  year,  fhall  be  in  no  fuch  office  for  three 

**  years  next  following,  except  bailiffs  of  fheriffs  which  be  in- 

**  heritable    in   their   fherifF-wicks ;    and   that   no   under-flierifF, 

**  flieriff's  clerk,  receiver,  nor  fherifF's  bailiff",  be  attorney  in  the 

**  king's  courts  during  the  time  that  he  is  in  office  with  any  fuch 

«  flierlff." 

Hob.  62.  Bailiffs,  being  officers  who  are  to  execute  the  king's  writs,  are 

*^3»  ^64.     rnoft  commonly  punifhed  in  thofe  courts  out  of  which  fuch  writs 

b!  43.  a.      iffue,  by  attachment ;  but  it  is  impoffible  to  fet  down  all  the  mif- 

Noy,  101.     demefnours,  and  opprelfive  pra£lices  for  which  they  are  punifh- 

Moor,  770.   able  in  the  difcretion  of  the  court :  however,  attachments  have 

akoii.Abr.  been  granted  againft  them  where  they  have  ufed  needlefs  force, 

278.    Bar-   violence,  and  terror  in  making  an  arreft  ;  or  where  they  have 

ICQ "2^6^"  ^^oJ^S"  op""  ^ooxi  where  by  law  they  could  not,  and  there  was 


r!0  plaufible  excufe  for  doing  it;  where  they  have  treated  the  2 Barnard, 
perfoiis  arrefted  bafely  and  inhumanly,  or  kept  them  in  cuftody  J^J^'b^j^' 
till  they  confented  to  pay  money  for  their  deliverance  ;  or  where  Rtp.  926.' 
they  have  extorted  (n)  money  for  taking  bail  -,  or  made  an  arreft  '^f  2  Geo. 
without  authority,  by  force  of  a  blank  warrant  filled  up  with  the  '^'^ceo.t. 
name  of  a  fpecial  bailiff,  by  the  party  himfelf,  without  the  pri-  c.28.  /». 
vitv  or  fubfequent  agreement  of  the  fheriff ;  or  if  a  bailiff  levy  a  /C"'/"-     ^ 

./..*/■        °  •  11  L  •      I  •     1-       J        Gailers,  and 

debt  by  virtue  of  an  execution,  and  keep  the  money  in  his  hands,  ^j^  shajff. 
and  embezzle  it ;  but  even  in  thefe  cafes  there  may  be  fuch  cir- 
cumftances  or  matters  of  alleviation  as  will  induce  the  court  to 
cicufe,  if  not  wholly  difcharge  them. 


(B)  Of  BailifFs  of  Liberties  or  Franchifes. 

A  Bailiff  of  a  liberty  is  one  who  Iiath  the  fan>e  jurifdiflion  with  Thefe  libcr- 
the  fherift 's  bailiff,  granted  to  him  by  the  lord  of  a  liberty  ^J"  \":^ 
or  tranchue.  began  by 

the  lords  purchafing  ihe  bailiwicks  of  tlie  hundreds,  fomctimes  for  years,  for  life,  or  in  fee,  at  a  cer- 
tain rate  in  fee  farm  ;  and  for  this  the  lords  bad  the  courtleet,  the  alfifes  of  bread  and  beer,  and  tbe 
amends,  f/*.  the  fines  for  the  breach  of  any  of  the  articles  examinable  in  the  ieet  j  and  they  iikewi£t 
had  the  return  of  Ktits. 

Thefe  franchifes  proving  very  inconvenient,  becaufe  the  fheriff 
could  not  enter  into  them  to  execute  the  king's  v^-rits,  but  was  to 
dire£l  them  to  the  bailiff  of  the  liberty,  who  had  the  execution  of 
all  writs,  the  (latute  Wefm.  2.  cop.  29.  enads.  That  if  fuch  bai- 
liffs give  no  anfwer  to  the  llierifi,  the  court  fliould  grant  fpeciai 
warrant  with  a  fic/i  omittasy  which  authorizes  the  flieriff  to  enter 
the  franchife  ;  and  it  being  ufual  to  take  out  the  capias  and  mn 
omittas  together,  we  have  but  little  material  in  our  books  relating 
to  this  matter. 

But  there  are  fome  cafes  in  which  the  fheriff  may  enter  with-  Dalt.Sber. 
out  any  claufe  of  nott  omittas ;  as  in  cafe  of  a  quo  minus.    So  where  ^  ^^   . 
the  fheriff  is  by  Wejlm.  i.  cap.  17.  to  make  deliverance  by  reple-  694.   Bro. 
vin  ;  fo  where  he  is  judge,  as  in  a  writ  of  redijfeiftn ,-  fo  in  ivajle;  Offic.  34. 
fo  in  executing  a  warrant  for  breach  of  the  peace.  ^e!     ^ 

If  the  fheriff  executes  the  writ  of  a  common  perfon  without  a  2  H.  4.  r. 
non  omittas y  the  execution  is  good  ;  but  the  fheriff  is  liable  to  an  ^''',^^-  *^^* 
action  by  the  lord  for  entering  into  his  bailiwick.  F.  N.B.95. 

The  bailiff  of  a  franchife  cannot  enter  into  the  gulldable;  and  If 
he  docs,  it  is  erroneous,  becaufe  he  has  no  authority  out  of  the 
franchife  more  than  the  fheriff  has  in  another  county. 

If  there  be  two  liberties  within  a  county,  i;;z.  S^.  Edmund  de  Bro.  Offic 
Bury   and   St,  Ethelhed  de   Ely   m  com'   Suffolhy    and   a   capias  is  |5-^  Dale 
direded  to  the  fheriff  to  take  the  body  of  B.  and  the  fheriff  re-  ofSc.  Brer, 
turns  that  he  has  made  his  mandate  to  the  bailiff  oi  Ethelhed,  'SS-  Thef* 
who  has  made  no  anfwer,  the  fheriff,  on  a  mn  omittas,   fhall     '*^" '  ^ 
enter  into  the  liberty  of  Bury,  though  the  bailiff  of  that  liberty 
|ias  made  no  default. 

If 
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Kep.  II. 
See  too,  8 
H.  6.  C.9. 
^11. 


fBoothman 
V.  Earl  of 
Surry,  7. 
Tcr.  Rep.  5. 

Bro.  Ret. 
Brev.  99. 
I4E.4,  !• 


tf  the  bailiff  of  a  franchifc  had  made  an  mfufficient  return,' 
which  the  flierlff  returned  to  the  court,  they  formerly  held  the 
fheriff  was  anfwerable,  and  not  the  bailiff;  for  an  infufficient 
return  is  no  return,  and  the  bailiff  making  no  return,  the  fheriff 
ought  to  have  faid  milium  dedit  nii.bi  refpotiftim  ;  but  this  is  altered 
by  the  ij  H.  S.  cap.  24.  which  fays  that  the  amercement  for  in- 
fufficient returns  made  by  bailiffs  of  franchifes,  fhall  be  fet  on 
the  bailiff's  head,  and  not  on  the  fheriff 's. 

If  the  bailiff  cf  a  liberty,  who  hath  the  return  and  execution 
of  writs,  remove  a  prifoner  taken  in  execution  to  the  county  gaol," 
and  there  deliver  him  into  the  cuftody  of  the  flieriff,  he  is  liable? 
to  an  aftion  for  an  efcape.] 

If  the  bailiff  of  a  liberty  dies  after  he  has  returned  ctrpiy  z 
dlflringas  iffues  againft  his  fucceffor,  becaufe  he  takes  it  up' 
under  the  return  of  his  predeceffor. 


Roll.  Abr. 
339- 


(C)  Of  Bailiffs  to  Lords  of  Manors. 

"DAILIFF  of  a  manor  may  himfelf,  or  may  command  an- 
'■-'  other  to  take  cattle  damage-feofatit  upon  the  land  j  for  he 
hath  the  care  of  all  things  within  the  manor. 

But  if  a  diflrefs  be  taken  for  damage-fenfant^  amends  cannot 
be  tendered  to  the  bailiff;  for  he  cannot  deliver  a  diflrefs  when 
it  is  once  taken,  no  more  tlian  he  can  change  the  avowry  of  his 
mafler  (c),  or  demand  a  rent  upon  a  condition  of  re-entry. 


5  Co.  76. 
Pilkington 
and  Haft- 
ings.  [If 
the  diflrefs 
be  im- 
pounded, the  tender  is  too  late  either  to  the  bailiff'  or  principal,  for  It  is  then  m  cuftod'ia  hgh.  But  whether 
a  tender  to  the  bailiff  before  impounding  be  good,  was  not  the  point  in  Pilklngton's  cafe  ;  for  {here  the 
tender  was  after  the  impounding,  and  to  a  common  (eryant,  the  mailer  himfelf  being  preleat.  Cro. 
El.  813.J     (a)  Dy.222.     V\d.  2  Str.  1128. 


Vide  Cro. 
Jac.  178. 
Owen,  28 
Hob.  154. 


Cro.  Jac. 

Cro.  Jac. 

378. 

Roll.  Abr 

33"- 

Diverfity 
where  he 
Rep.  258. 


A  bailiff  of  a  manor,  though  he  has  no  intereft  In  the  land, 
has  an  authority  to  receive  rents,  take  fealty,  pay  quit-rents, 
repair  houfes  and  fences,  and  in  other  things  act  for  his  mailer's 
benefit  5  but  he  cannot  do  any  thing  to  his  prejudice,  nor  can 
he  tile  a  houfe  that  was  before  thatched,  nor  impale  a  place  be- 
fore mounded  with  a  hedge. 

A  bailiff  may  be  fteward  of  the  fame  manor  ;  for  thofe  are 
offices  which  are  compatible. 

A  bailiff  hath  no  permanent  eflatc,  but  is  removable  at  the 
lord's  pleafure. 

A  bailiff  of  a  manor  may  leafe  the  pifcary  for  years,  but  hc 
cannot  by  any  ufagc  make  a  leafe  of  his  mailer's  land. 

may  make  a  leafe  at  will,  though  not  a  Icafc  for  years.     Lit.  Rep.  71.  for  this  v]de  RoU-' 
Cro.  Jac.  377.     2  Leon.  46. 


Roll.  Abr.         If  a  man  takes  cattle  without  any  command  for  fervlces  due  to 

for^hlsWf  ^^^    \ox<\^    if  tlie   lord   after  agree   to   the   taking,    he   fhall   be 

Godb.  110.  adjudged  his  bailiff,  although  he  M-as  not  his  bailiff  in  any  place 

Keiw.  174.  before. 

Fitz.  liai- 

I'Jf,  7.     Pro.  DiMh  2l-     Comp.  In.uml.  ^lu  ^  balUfF 
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A  bailiff  may  give  licence  to  another  to  go  over  the  land  ;  for  Roll.  Abr. 
this  is  a  trefpafs  to  the  pofleflion  only,  and  the  bailiff"  hath  the  dil-  339-  B"t 
pofal  of  the  profits  of  the  pofleflion.  thCTe'muft 

not  be  a  confideration  given  for  fuch  licence  ?  •vide  i  Roll.  Rep.  258.     Cro.  Jac.  337. 

In  debt  for  rent,  upon  a  leafe  for  years,  the  -defendant  pleaded  Palm.  402, 
that  the  plaintiff  made  J.  S.  bailiff  of  his  manor,  of  which  the 
lands  in  leafe  were  part,  and  gave  him  power  to  receive  the 
rents  of  the  leffees,  (f^c.  and  alfo  power  to  make  leafes  for 
years ;  and  that  an  agreement  between  the  faid  bailiff  and  de- 
fendant was  made,  that  he  ihould  pay  loo/.,  and  alfo  furrender 
his  leafe  to  the  ufe  of  the  lord,  and  then  fliould  be  difcharged  of 
the  rent,  which  he  hath  done  ;  and  whether  this  agreement  would 
bind  the  lord  was  doubted,  and  a  peremptory  day  given  to  the 
defendant  to  maintain  his  plea,  after  which  the  reporter  nil  plus 
inde  audivit. 

A.  leafes  to  B.  for  ninety-nine  years,  if  B.y  C,  or  D.  (hall  fo  Lit.  Rep. 
long  live,  referving  a  heriot  of  5/.  upon  the  death  of  every  of  33' 70.  71. 
them  ;  B.  dies,  and  the  bailiff  of  A.  makes  conuzance  as  bailiff  ,5  iVs!c. 
generally  for  a  heriot,  but  does  not  fliew  that  A,  had  made  his  ill  reported, 
election  ;  and  whether  this  was  not  good  and  incident  to  the 
place  of  bailiff,  or  at  lead  whether  this  (hould  not  be  intended 
for  the  benefit  and  advantage  of  the  mafter  till  the  contrary  was 
fhewn,  dubitatur ;  and  after  the  parties  agreed. 

No  bailiff  can  diftrain  for  a  fine  or  amercement  W'ithout  a  fpe-  3  Mod.  13$, 
cial  warrant  for  fo  doing,  which  muil  be  fet  forth  by  him  in  an  ^'■°'  ^''^* 
avowry  or  juftification  of  fuch  a  diftrefs  *.  Moor  ^7. 

Salk.  107.  pi.  2.  108.     Skin.  587.  pi.  i.     2  Keb.  745.     a  Hawk.  P.  C.  96. 

•  The  caf«  In  Salkeld  fays,  he  fliould  have  fet  out  fome  ejlreat  from  the  court,  or  warrant  from  the 
Qeward. 


Bailment. 


rTl  AILMENT,  properly  fo  called,  is  a  delivery  of  goods  in  Law  of 
lJLJ  truft,    on  a  contrad,  exprefs  or  implied,  that  the  truft  ■^'»'^"'"»'* 
Ihall  be  duly  executed,  and  the  goods  re-delivered,  as  foon  as  the  "^' 
time  or  ufe  for  which  they  were  bailed  fliall  have  elapfed  or  be 
performed.    Improper  bailment  is,  where  the  goods  are  legally  in 
the  hands  of  the  pofl'effor,  upon  fuch  truft  hy Jindingy  or  in  confcqtience 
of  fome  diJiifiB  co?itracl. — Bailment  is  derived  from  the  French  verb, 
iailUry  to  deliverj  which  word,  as  well  as  the  others  of  this  origin,  are 

applied 


^68  l^ailmcnt 

(«)  Bail,  In  applied  in  that  language  (a)  to  one  only  of  thofe  fpecles  intC^ 
Fremb,  IS     which  this  contra6l  is  tlivifible,  viz.  letting  to  hire."! 

tcntrot  par  o  J 

Itfuel  OH  dotine  une  terre  a  fcrniCy  ou  une  maif^n  j  lor.age  :  and  bailUur,  is  the  perlbn,  qui  baUle  a  fcrmt. 

liiSi.  de  I'Academ. 

(A)  Of  fimple  Bailment)  by  which  the  Bailee  has 
only  the  bare  Pofleffion. 

(B)  Of  pledging  Goods  as  a  Security  for  Money. 

(C)  Of  Bailment,  which  vefts  a  fpecial  Property ; 
and  therein  of  Lending  on  fpecial  Contrads. 

(D)  Where  the  Thing  bailed  is  deftroyed  or  de* 
.   teriorated,  to  whom  is  the  Lofs,  and  to  whom  is 

the  Remedy. 


(A)  Of  fimple  Bailment,  by  which  the  Bailee  has 
only  the  naked  PoflelTion. 


(i)  [This  I  F  a  man  delivers  goods  to  another  to  be  kept,  or,  ivhich  is  all 
'^I'""'  and^  ^'^^^  ^°  ^^  fafely  {h)  kept,  the  bailee  undertakes  to  keep  them 
to  keepjafe-  Only  from  all  damage  that  arifes  from  his  own  negligence  ;  and 
ty,  are  one  the  Undertaking  being  only  to  keep  them,  he  ought  not  to  ufe 
and  the  fame  jj^^j^  ^g  though  he  had  an  intereft  in  them. 

thing,  was  c' 

denied  by  the  whole  court  in  the  cafe  of  Coggs  v.  Barnard,  z  Ld.  Raym.  91 1.]  But  it  was  formerly 
kfild,  that  where  goods  were  bailed  generally,  if  thofe  goods,  with  others  of  the  bailee's,  were  ftolen, 
though  without  his  default,  the  bailee  rtiould  be  refponfible  for  them,  there  being  a  warranty  in  law 
annexed  to  all  fuch  bailments.  4  Co.  8;.  Southcote's  ca(e.  But  for  this  n/tde  Co.  Lit.  S9.  a. 
Cro.  Eliz.  815.  Kelw.  77.  Sav.  74.  Sid.  36.  Roll.  Abr.  3.  pi.  i.  Bro.  tit.  Bai.'ment,  y. 
title  Detinue,  35. 

So  a  fortiori^  If  a  man  delivers  goods  to  another  to  keep  as  a 
man  would  keep  his  own  ;  and  this  is  called  a  fpecial  bailment,  in 
which  the  bailee  doth  undertake  for  no  more  than  for  his  diligence 
in  the  keeping  of  them,  and  has  no  manner  of  ufe  of  the  thing  to 
him  committed,  but  the  naked  poffefTion  only. 

li^.  leave  a  cheft  locked  with  J3.  to  be  kept,  and  take  away 
the  key,  w^ithout  acquainting  B.  with  the  particulars,  the  goods 
in  the  cheft  are  in  the  pofleflion  of  J.;  for  fince-^.  keeps  the  key, 
the  goods  are  locked  out  of  the  pofleinon  of  B.;  and  B.  [c)  being 
or  Ignorance  acquainted  with  the  particulars,  cannot  be  fuppofed  to  have  them 
cuiars  would  Under  his  cullody  ;  fo  that  neither  the  poflefiion  nor  ufe  of  the 
not  affeft  goods  are  in  -6. ;  for  though  the  pofleflion  of  the  box  is  in  B.j  yet 
^u^under^'  is  he  fhut  out  from  the  pofleffion  of  the  goods  in  the  box  5  for  that 
thefe  cir-  Cannot  be  faid  to  be  in  his  pofleffion  which  he  cannot  take  hold  of 
cumftances.]  and  remove,  or  order,  during  the  continuance  of  fuch  poflefiion. 
Hartopv.  [And  if  5.  open  the  cheft,  and  take  the  goods  to  a  broker's, 

Hoare,  3      ^j^^  borrow  money  upon  them,  and  dcpofit  them  with  the  broker 
»Str.ii87.  as  a  lecunty  for  the  money  io  borowed,  -tf«  may  mamlam  tro- 
ver 


Co.  Lit.  Sg. 
a.    4  Co. 
83.  b. 

Co.  Lit.  89. 
a.  b. 
4  Co.  S3. 

knowledge 
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VffT  (a)  for  tliem  agalnfl:  the  broker,  without  tendering  him  the  S.C.  iWiif. 
money  for  which  they  were  pledged  by  B.}  f'  %h'vic 

law  in  the  cafe  of  a  remainder-man,  upon  the  dcaih  of  a  mere  tenant  for  life  of  goodi  pawned. 
Hoare  v.  Parker,  z  Term  Rep.  376.  J 

If  the  goods  of  ^.  are  bailed  by  B.  to  C,  C  muft  deliver  them  Roll.  Abr. 
to  B.y  for  C.  cannot  pretend  to  remove  or  alter  that  ponefTion  ^^7' 
committed  to  him,  in  order  to  reftore  it  to  the  right  owner  ;  for 
the  right  of  reilitution  muft  be  demanded  of  him  that  did  the 
injury,  of  which  C.  has  no  pretence  to  judge  ;  and  therefore  it 
would  be  downright  treachery  in  him  to  deliver  them  to  any  other 
than  him  from  whom  he  had  it. 

But  if^.  bails  goods  to  B.  to  which  C.  hns  a  right,  and  5^  Rol!.  Abr. 
dies,  his  executors  are  chargeable  only  to  C.  that  has  right ;  for  ^°l'  . 

o       '  J^ide  tit. 

the  executors  came  to  the  poneiTion  by  the  law,  and  therefore  frovir'and 
muft  deliver  it  to  thofe  perfons  in  whom  the  law  has  eftabliflied  Ccnierfun, 
the  property ;  and  the  taking  up  of  an  executorfliij)  is  an  engage- 
ment to  anfwer  all  debts  of  the  deceafcd,  and  all  undertakings 
that  create  a  debt,  fo  far  as  there  are  aflets ;  but  doth  not  embark 
the  executor  in  the  perfonal  trufts  of  the  deceafed,  any  more 
than  he  is  obliged  to  anfwer  for  his  feveral  injuries;  and  no 
man  can  tell  how  they  might  have  been  difchargcd  or  anfwered 
by  the  teftator. 

(B)  Of  pledging  Goods  as  a  Security  for  Money. 

"pLEDGING  is  where  goods  and  chattels  are  delivered  in  fe-  Dofc.  & 
^     curity  for  money  lent,  and  by  fuch  pledging  the  pawnbroker  ^'"^'  ^3^°- 
hath  more  than  the  naked  poirelFion  in  the  nature  of  a  bailment,  3,55.  673.* 
for  he  hath  the  property  and  intereft  (h)  in  the  thing  itfelf ;  and  <^wen,  124.. 
by  the  better  opinions,  (hall  have  a  reafonable  ufe  of  it,  fo  that  it  *  Saik.  522. 
be  without  damage  to  the  thing  thus  pledged.  [(^)  But 

every  bailee  has  a  ttrnporary  qualifni  property  in  the  things  of  which  poflefTion  is  delivered  to  him  by 
the  bailor,  and  has,  therefore,  a  poflcUbry  action,  or  an  appeal  in  his  own  name'againfc  a'ly  flrangsr, 
who  may  damage  or  purloin  them.  21  H.  7.  14.  b.  15.  a.  See  Tr.  on  the  Laio  »f  BailmcntSf 
80,  I,  2. J 

If  a  man  pledge  goods  to  B.y  and  they  are  (c)  ftolen,  B.  (hall  Co.  Lit.  89. 
not  anfwer  for  them,  becaufe  he  hath  a  property  in  them  ;  and  ^'3  ^"^' 

,.  /ii-i  ,-  ri  11  rt         '"°-     4  Co, 

his  cultody  is  but  a  confequent  of  that  property,  and  therefore  he  S3,  p^im. 
doth  undertake  to  keep  them   as  his  own;  though  a  man  that  531-  Owen, 
undertakes  to  fecure  what  is  another's,  is  bound  to  keep  them  at  J^|_'  ^^^^^ 
all  adventures,  fince  the  right  owner  might  poflibly  defend  them  jac.244.* 
with  his  life  ;  but  where  a  man  is  only  obliged  to  keep  them  as  J^""^-  ^9* 
his  own,  no  unavoidable  accident  is  to  be  imputed  to  him.  ^°'    ,3,* 

[(c)  That  is,  if  the  bailee  be  robbed  of  them  ;  for  if  they  are  taken  clanJifilntly,  (the  proper  fciife  of 
the  word y^o/fn)  he  fliall  be  anfwerable.      loH.  6.  21.     Br.  Abr.  tit.  £aJ/»icBr,'pl.  7.] 

But  if  a  man  pledge  goods,  and  tender  the  money  to  the  pawn-  Cro.  Jac. 
broker,  and  he  refufe,    this  determines  the  qualified  property ;  ^^3-   YHr. 
and  therefore  if  after  fuch  tender  the  goods  are  ftolen,  yc.  the  a^. '  Cro.  * 
bailor  (hall  have  fati8fa(^ion  made  him  in  an  a<^ion  of  trover;  for  Bai-mcnt,  7. 

Vol.  I.  B  b  ■  » tender  ^'"^-  ^'P' 
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j;g.  Co.  a  tender  and  refulal  muft  in  thofe  cafes  amount  to  a  payment. 
Bull  Ni  becaufe  otherwife  no  man  could  again  come  to  his  own,  fmcc 
Pri.  72.       pawns  are  over  the  value  lent. 

2  Saik.  4/].i. 

Cro.  jac.  And  though  the  borrower  tender  the  money  and  recover  the 

**^  Vift  %^^^^  ^"  **"  a£tion  of  irover,  yet  the  pawnbroker  may  have  an 
29.  31.  If  a£lion  of  deii  for  his  money;  becaufe  though  the  fecurity  ceafes, 
^.  pawns  yet  the  duty  remains,  inafmuch  as  the  money  lent  is  not  paid 
fo^zd°  fid  ^^^^  *°  '^^^  party  from  whence  it  came  *. 

£.  delivers  them  over  to  C,  and  makes  D.  his  executor,  and  dies,  ^.  /hall  tender  the  25/.  to  the  exe- 
cutor, and  not  to  C-,  for  C.  is  no  more  than  a  bailee,  and  hath  only  the  cuftody  of  them  ;  but  the  pro- 
perty of  them  is  in  D.  as  reprefentative  of  B.,  and  therefore  to  him  muft  the  tender  be  made;  other- 
wife  it  is  in  the  cafe  of  a  mortgage,  where  the  tender  may  be  to  the  alTjgnee,  becaufe  the  property  of 
the  land  is  in  him.     Cro.  Jac.  244.     Yeiv.  178,  179. 

*  But,  where  a  tender  has  been  made,  he  fliould  demand  the  money  before  he  brings  his  a£lion. 

Yelv.  179.        So  if  a  man  lend  perilhable  goods  as  a  pledge,  and  they  de- 

Co.  Lit.       ^^y^  yg^  j,j^g  perfon  to  whom  they  are  pledged  may  have  an  allien 

of  debt  for  his  money,  becaufe  the  duty  continues. 

Bro.  ^t-  Thefe  goods  thus  taken  to  pledge  cannot  be  forfeited  by  the 

tMb.  M  Aj-   pawnbroker  for  his  offence,  nor  can  they  be  taken  in  execution, 

[But^K.      i^or  attached  for  his  debt,  for  the  abfolute  property  is  in  an- 

Whether      Other ;  and  therefore  they  are  not  alienable,  nor  by  confequencc 

lhiWe^to"be'    forfeitable,  becaufe  they  cannot  be   forfeited  without  lofs  and 

diftrainedfor  danger  to  the  abfolute  owner;  and  all  qualified  pofleffors  take 

icnt?  3  the  thing  under  the  reftriition  to  preferve  it  for  the  right 
Burr.iAQS.l  °  r  o 

"i-y°-j  owner. 

a  H.  7.  I.  If  a  man  pledge  goods,  and  after  is  attainted  of  felony,  the 
Buift.  29.  \i\n^  (hall  not  have  the  goods  without  paying  the  fum  for  which 
they  were  pledged  -,  for  the  alteration  of  the  general  property 
doth  not  alter  the  fpecial  property  in  the  pawnbroker. 
Bulft.  29.  If  a  man  pledge  goods,  and  then  be  outlawed,  he  cannot  re- 
deem them,  becaufe  then  the  abfolute  property  of  them  is  in  the 
king ;  but  if  the  outlawry  be  reverfed,  then  the  outlawed  perfon 
is  reinftated  in  his  property  as  if  there  had  been  no  outlawry,  and 
therefore  may  redeem  them. 

If  the  money  be  not  paid  at  the  day,  the  property  Is  abfolute 
at  law,  but  ftill  the  right  owner  has  his  redemption  in  equity,  as 
in  cafe  of  a  mortgage. 
aVern.  691.  One  pawned  jewels  to  A.y  w^ho  Ggned  a  writing  that  they 
fqS.  Abr.  ^gj-e  to  be  redeemed  in  twelve  months,  otherwife  for  the  no/. 
3*4.'"  De-  Js^t>  they  were  to  be  as  bought  and  fold  j  A.  within  a  fhort  time 
jnaindray  after  delivers  over  the  jewels,  together  with  fome  plate  of  his 
t"'*ch^''^^^'  °^"  to  5.  as  a  pledge  for  200/.;  afterwards  A.  borrowed  38/. 
S.C.  Gilb!  aJ^d  50  /.  oiB.  on  pronnflbry  notes,  to  be  repaid  on  demand  ;  B.^ 
Iq.  Rep.  by  his  anfwer  in  chancery,  infilled  it  was  agreed  that  the  pledge 
'°^-  s.  C.  {i^oui,^  be  a  fecurity  as  well  for  the  money  on  the  notes,  as  for 
136.  S.C.  the  money  firft  lent,  but  could  make  no  proof  of  any  fuch  pro- 
cited  by  Ld.  mife  or  agreement ;  and  though  a  redemption  was  decreed,  yet  it 
was  on  payment  of  all  that  was  due  to  B.y  as  well  upon  tlie  notes 
as  on  the  pawns ;  but  the  goods  of  A.  which  were  pawned 
were  to  be  firft  applied  as  far  as  the  value  of  them  would  extend. 
10  In 
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In  the  old  books  they  took  the  nature  of  a  pledge  to  be,  that  it  s  f^-7.  f-J. 
ought   to  be  delivered   at  the  fame  time  that  the  money  was 
lent ;  and  if  the  goods  were  not  delivered  at  the  fame  time,  in 
fecurity  of  the  money,  they  did  not  plead  it  as  a  pledge,  but  in 
the  nature  of  a  licen  e,  to  excufe  the  trefpafs. 

But  by  later  authorities  it  appears,  that  the  pawnbroker  hath  a  2  Leon.  30. 
fpecial  property,  though  it  be  not  delivered  at  the  time  of  the  ^^'^-  ^^♦^ 
money  lent. 

As  if-t^.  be  indebted  to  j5.,  and  delivers  goods  to  C  In  fatif-  2  Leon. -jo, 
faftion  for  the  debt  of  B.y  the  property  is  thereby  altered,  and  3'-  Yelv. 
the  right  to  the  goods  is  veiled  in  B.;  fo  it  is  where  the  goods  are 
delivered  to  C  in  fecurity  of  the  money  of  J5.,  there  ^.  hatha 
fpecial  property  in  them  ;  and  in  thefe  cafes  A.  cannot  counter- 
mand fuch  delivery  to  C,  or  take  the  goods  back  again,  becaufe 
the  property  of  thefe  very  goods  is  vefted  in  B.;  for  here  there 
is  a  confideration  to  alter  the  property,  and  that  is  the  debt  due 
to  B  :  fo  that  it  is  not  a  bare  naked  donation  which  the  party 
may  pcflibly  revoke  before  the  poiTeflion  be  vefted  in  B.  himfelf, 
for  ex  nudo  paBo  tion  oritur  atlio ;  there  is  no  confideration  to 
found  an  aftion  on  a  naked  donation  ;  but  here  there  is  a  con- 
fideration to  alter  the  property ;  fo  that  upon  the  immediate  de- 
livery of  the  goods  the  property  is  veiled  in  B. 

Before  thefe  refolutions  that  the  property  was  altered  by  the  Dyer,49i 
delivery  of  the  goods  by  A.  to  the  ufe  of  J?.,  the  only  remedy  for  \^^^'  '^^* 
fuch  goods  when  countermanded  was  in  equity,  upon  the  con- 
fideration ;  for  it  was  ever  thought  altogether  inequitable  that 
fuch  delivery  of  the  goods  upon  a  valuable   confideration  (hould 
be  countermanded  at  pleafure. 

There  is  great  difference  between  a  pawn  and  a  mortgage  of  *  ^°'  79* 
lands;  for  if  goods  be  pawned  without  mention  of  time  for  re-  ^"^^  head*  of 
demption,  they  may  be  redeemed  after  the  death  of  the  pawn-  Mortgage. 
broker;  but  if  lands  are  mortgaged  without  any  mention  of  iVez.zySi 
the  time  for  redemption,  they  cannot  be  redeemed  after  the  death 
of  the  feoiFee  in  mortgage ;  for  when  the  feoffment  is  made  to 
the  mortgagee  and  his  heirs,  the  limitation  is  abfolute,  and  ths 
condition  only  goes  in  derogation  of  that  abfolute  feofTment ;  fo 
that  as  far  as  the  condiaon  doth  not  extend,  the  abfolute  words 
in  the  feoffment  mull  tnke  place  ;  and  from  hence  it  is  that  a  con- 
dition mufl  be  taken  flri6lly,  and  can  never  be  extended,  becaufe 
lince  the  condition  goes  in  defeafance  of  the  eftate  abfolutely 
limited,  it  abfolutely  mull  come  in  to  (hut  out  all  extended  con- 
ftrudlion ;  and  therefore  in  this  cafe,  where  the  feoffment  is  made 
on  condition  that  the  feoffor  pay  fo  much  money  to  the  feoffee, 
the  money  mufl  be  paid  to  the  feoffee  during  his  life ;  for  money 
is  not  limited  to  be  paid  to  his  heirs,  and  therefore  there  the 
words  of  the  abfolute  feoffment  take  place ;  but  where  goods  are 
pawned,  the  pawnbroker  hath  but  a  qualified  property,  the  abfo- 
lute ownerfhip  is  in  the  perfon  that  depofiLS  them  ;  and  this  pro- 
perty cannot  be  extended  beyond  the  intent  for  which  it  was  cre- 
ated ;  and  that  is  only  for  fecuring  the  money  lent ;  for  fhould 

B  b  2  the 
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[(j)lnfuch  the  property  be  thus  extended,  it  would  be  to  the  injury  of  Hint 
cafe,  there-    jj^^^.  j^^g  fj^g  abfolute  ownerlhio.     Now  the  intent  of  the  parties 

fore,  tlic  Ita-    .  ....  .  r  i  -  i    •     i      •  ,-         r     i 

tuteof  limi-  ""^  "°t  limiting  a  time  or  redemption   was  plainly  in  eale  or  the 

tationswiii  pledger,  and  therefore  the  time  of  redemption  mufl  be  during 

"  Ve'"'^''8  ^^^s  life  (fl)-,  and  he  cannot  be  confined  to  the  life  of  the  pawn- 

Andif  the*  broker,  for  that  might  fall  more  to  the  difadvantage  of  the  perfon 

pledger  be-  pledging,  thaii  if  a  time  had  been  limited  ;  and  there  are  no  abfo- 

"Th^^^V  ^^^  wcrds  to  induce  fuch  a  rigorous  conftru<Slion,  contrary  to 

figne'e  may  the  defign  of  the  parties ;  but  if  the  pledger  doth  not  redeem 

liie  a  bill  in  during  his  own  life,  his  executors  cannot  redeem,  for  then  the 

the'redem  ^''^'^^^  and  intent  both  agree  to  make  an  abfolute  property  to  the 

tion  of  the  pawnbroker  *. 

pledge  ;  for,  being  a  itranger  to  what  is  due,  he  cannot  olherwife  afcertain  the  precife  fum  he  is  to  ten- 
der, lyid.]  *  ^.  In  thefe  cafes  equity  would  not  relieve,  unicfsit  was  clearly  proved,  in  cafe  of  death, 
the  benefit  of  redemption  was  to  be  loft  ? 

Euift.  25,          But  if  time  be  fet  for  the  redemption  of  a  pledge,  and  before 

^°*  the  time  the  pledger  dies,  his  executors  may  redeem  it,  and  it 

fhall  be  alTets  in  their  hands  ;  for  where  there  is  a  time  limited, 

there  by  the  exprefs  words  the  party  hath  till  the  time  appointed; 

and  the  time  appointed  i*3  indefinite,  and  not  during  the  life  of 

the  pledger;  and  therefore  if  he  dies  his  executors  fliall  redeem*, 

and  therefore  the  death  of  either  party  cannot  prejudice. 

Euift.  31.         Some  liave  holden,  that  upon  a  valuable  confideration  a  pledge 

Bu7i"f  a'"^    is  aflignable  over,  and  that  on  fuch  aflignment  the  tender  of  the 

thing  is  not    money  from  the  pledger  muft  be   to  the  aflignee,  becaufe  the 

f"rr"^  ^°i'    P^^^'"brol:er  hath  a  fpecial  property,  and  what  he  hath  he  may 

clnno"*grant  transfer  over. 

it  as  a  pawn,  though  I  have  a  light  to  it;  for  a  naked  right  is  not  transferable  over,  z  Roll. 
Rep.  439. 

Paterfon  v.         [A  faflor  hath  no  authority  to  pledge  the  goods  of  his  prin- 

Str.  1 178.  *-^P^^ »  ^"^  ^i  he  [b)  do,  the  latter  may  recover  the  value  of  them 

{b)  Dau-  from  the  pawnee,  on  tendering  to  the  factor  what  is  due  to  him, 

^gny/'  without  any  tender  to  the  oawnee. 

Duval,  5  '  '■ 

Term.  Rep.  604  ;    but  Ld.  Kenyon  in  this  cafe  thought  that  the  principal  was  bo\ind  to  make  tender 

to  the  pawnee  to  the  extent  of  the  money  due  from  the  principal  to  the  factor,  though  not  beyond  that 

fum. 

But  if  a  By  ft.  I.  Jac.  I.  c.  21.  §  5.     The  pawn  of  any  goods  wrong- 

Boodsfroin  ^^^^^  purloined,  taken,  robbed,  or  ftolen  from  any  perfon,  to  any 

another  un-  broker  in  London^  IVeftminJIer^  Southiuari,  or  within  two  miles 

detfraudu-  of  Lo/idot!,  fliall  not  alter  the  property  thereof.] 

l^nt  pre-  t      t        ^ 

tences,  and  pawn  them,  and  the  owner  afterwards  profecute  the  pawnor  to  convi£lion,  and  recover  the 
poffefuon  of  his  goods,  yet  the  pawnee  may  maintain  trover  for  them  againft  the  owner.  Parker  v. 
Patrick,  5  Term  Rep.  175. 

s  Salk.  522.  If  a  pawnbroker  refufe,  upon  tender  of  the  money,  to  re- 
Ho/'oi'^  deliver  the  goods  pledged,  he  may  be  indided  ;  for,  being  fecretly 
Juft.  and      pawned,  it  may  be  impolhble  to  prove  a  delivery  in  trover  for 

£yre  Juft.       want  of  witncflj^ 

Carth.  177.  A  pawnbrokflf  was  indicted  for  refufing  to  deliver  a  filk  petti- 
GaUwk-h-  ^°^*-  ^'^^ich  the  jvvi^  of  y.  5.  had  given  him  in  pawn  for  the  re- 
but the  re-    payment  of  2s.^6d.f  after  a  tender  of  the  money ;  and  it  being 

moved 
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moved  to  quafh  the  indiclment,  the  court  {ahfente  Holt^)  refufed,  portn-  adds 

becaufe  of  the  great  abufe  by  pawnbrokers.  ^  ?«<?r?,and 

°  '  ^  fays,  that  if 

the  defendant  had  dennurred  to  this  indiflment,  it  could  not  have  been  maintained  by  law,  being  only 
a  breach  of  contracl,  wnich  is  a(flion3blc  but  not  indidlable.  Vide  2  Hawk.  P.  C.  301.  and  flat. 
19  G.  3.  c,  57.  i.^r  preventing  the  unlawful  pawning  ol  goods,  and  for  the  eafy  redemption  of  goods 
pawned.  [This  aft  does  not  extend  tJ  any  loin  above  ten  pounds,  or  to  perfons  lending  monry  upoa 
jiledge  at  3/.  fer  cent,  without  further  pio/it.  J 

(C)    Of  Bailment  which  vefts  a  fpecial  Property ; 
and  herein  of  lending  on  fpecial  Contrads. 

"lY  A.  puts  his  beads  into  ^.'s  pafture,  on  agreement  to  pay  5.  Cro.  Car. 
"*    6d.  per  week  for  the  pafturage,  B.  cannot  retain  the  beads  of  ^^J-  ^Ro'U 
■A.  until  he  hath  paid  him  the  money,  unlefs  this  were  at  firft  *  Theia\ 
provided  by  th^;ir  agreement ;  but  the  only  remedy  that  B.  has  is  did  not  ob- 
upou  the  contracl  *.  ''s^  ^-  to 

^  take  the 

cattie  into  pafture  5  confequently  B,  gave  credit  to  the  perfon  of  the  owner. 

But  if  a  horfe  be  committed  to  an  hoftler,  he  fliall  detain  him  8  Co.  147. 

till  he  is  paid  for  his  meat  f .  39H.  6. 18. 

^  '  5E.4.  z.b. 

2  Roll.  Abr.  85.      f  He  was  obliged  by  law  to  take  in  the  horfe,  if  he  had  room. 

So  if  cloth  be  committed  to  a  tailor  to  make  up  into  a  garment,  22 e.  4.49. 

he  (hall  detain  the  clotli  until  he  is  fatisfied  for  his  labour.  Cro.  Car. 

271.  S  Co. 
147.  For  in  behalf  of  trade  and  corrmerce,  the  law  doth  annex  the  condition  that  the  bailee  (hall 
retain  in  certain  ca'.'es ;  for  nrjen  that  get  their  livelihood  by  commerce,  and  by  entertainment  of  others, 
cjnnot  a'lnex  fu.h  dilobliglng  conditions  tliat  they  fhall  leuin  the  bailor's  property  in  cafe  of  non- 
payment, or  make  fuch  difadvatitageiuj  ana  impudent  fuopofitions  that  they  ihali  not  be  paid  ;  and 
theicfore  th.;  bw  annexes  Inch  a  conditinn,  without  any  ex|>refs  agreement  of  the  parties.  Befides, 
gjols  that  are  put  into  the  p!ac?s  of  publick  entertainment  and  trade,  a'e,  for  the  fake  of  publick 
comm;rce,  taken  into  the  cullndy  of  the  hw  as  well  as  of  tlie  party,  and  therefore  cannot  be  there  dif. 
tra'ned.  Now  goods,  that  are  in  the  cuftody  of  the  law,  cannot  cyme  out  thence  till  the  purpofes 
are  fatisfied  for  which  they  were  there  placed  ;  and  the  purpofe  for  which  thefe  chattels  are  firft  com- 
mitted to  fuch  publick  places  is,  that  they  mi^ht  be  there  conferved,  and  the  party  to  who  11  they  v^ere 
c^mm'tttd  paid  fir  hi»  '.rouble  and  charge  about  them.  Now  fincc  the  aft  of  the  law  doth  no  man 
any  injury,  it  caniiot  fn'e  anv  thing  f.om  fuch  publick  cuilody  till  the  paity  is  fatisfied  to  whom  they 
were  thus  coinm.cced.     yide  tit.  Inm  and  I/mkefers,  and  Tro-ver. 

A  tailor  hath  cloth  delivered  to  him  to  make  up  into  a  garment,  Palm.  223, 
v/hich  he  doth  accordingly,  he  fhall  have  an  adion  for  his  work,  ^*+- 
without  delivering  the  garment ;  and  if  the  tailor  refufe  to  deliver 
the  garment  upon  requeft,  it  ought  to  be  fliewn  on  the  other  fide 
in  cxcufe  of  the  a£lion  ;  for  tho  tailor's  a£l:ion  is  founded  upon 
the  promife  ;  and  if  he  hath  done  the  work,  and  is  ready  to 
deliver  the  garment,  he  hath  performed  all  that  the  law  requires 
on  his  part,  and  on  that  confuleration  is  entitled  to  the  benefit  of 
the  defendant's  promife. 

If  a  man  lends  another  his  flieep,  oxen,  or  his  cart,  the  bor-  Doft.  & 
rower  hath  a  qualified  property  in  them,  according  to  the  purpofes  Stud.  d.  2, 
for  which  they  were  borrowed  ;  and  by  force  of  this  loan  they  '^'  ^ 
may  be  ufed  reafonably  for  tliefe  purpofes  and  for  the  time  agreed 
on  ;  and  if  they  perifli  in  fuch  occupation,  it  is  at  the  peril  of  the 
lender ;  but  if  they  perifli  in  any  other  manner,  the  borrower 
ouft  anfwer  for  them. 

B  b  ^  If  ^. 
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Yeiv.  171.  If  A.  borrow  a  horfe  to  ride  to  Dovet-y  and  he  ride  out  of  Kis 
^-6*  s*'c  ^'^y>  ^"'^  theowner  of  the  horfe  meet  him,  he  cannot  take  the 
[Where  a*  hoife  from  him,  for^.  has  a  fpecial  property  in  the  horfe  till  the 
bailee  may  joumey  is  determined  •,  and  being  in  lawful  poflellion  of  the 
f^Kn'^^^ee  ^^"^^^^  ^^^^  owner  cannot  violently  feize  and  take  it  away,  for  the 
I  Hawk  continuance  of  all  property  is  to  be  taken  from  the  form  of  the 
P.C.I 34, &e-  original  bargain,  which  in  this  cafe  was  limited  till  the  appointed 
^f.'V.'^T'journey  was  finifhed. 

Roll.  Rep.         But  if^.  borrows  a  horfe  to  go  to  Dover,  and  goes  to  other 

»28.  places,  the  owner  may  have  an  a£lion  on  the  cafe  againft  him 

for  exceeding  the  purpofes  of  the  loan  ;  for  fo  far  it  is  a  fecret 

and  fallacious  abufe  of  his  property  ;  but  no  general  action  of 

trefpafs,  becaufe  it  is  not  an  open  and  violent  invafion  of  it. 

Co.  Lit.  57.       If  a  man  lend  another  his  flieep  to  llock  his  land,  the  borrower 

^r  ^Mo    ^^*^  ^^^  ^^^^  "^^  °^  them  •,  but  if  he  kill  them  the  owner  (haU 

248!  Owen,  have  a  general  adion  of  trefpafs,  or  an  aflion  of  trover,  at  his 

52.     Dyer,  election  i  for  though  the  ufe  is  in  the  borrower,  yet  the  property 

121.  pi.  17-  jg  [j-j  j)^e  lender,  and  the  killing  of  the  iheep  is  an  open  violation 

of  another's  property,  which  is  complained  of  in    the   general 

aftion  of  trefpafs. 

5  E.  4.  2.          If  I  fell  you  a  horfe  for  20/.,  I  fhall  retain  him  unlefs  the  money 

be  a6lually  paid,  or  conditioned  to  be  paid  at  a  future  day ;  for 

unlefs  there  be  quid  pro  quo  the  property  is  not  altered. 

Doa.  &  As  to  the  borrowing  of  things  perifliable,  as  corn,  wine,  honey, 

StucL  D.  2.  Qj.  ^i^g  VC^Q^  a  man  muft,  from  the  nature  of  the  thing,  have  an 

abfolute  property  in  them,  otherwife  they  could  not  fupply  the 

ufes  tor  which  they  were  lent,  and  therefore  he  is  obliged  to 

return  fomething  of   the  fame  fort,  the  fame  in  quantity  and 

quality  v/ith  what  is  borrowed. 


(D)  When  the  Thing  balled  is  deftroyed  or  deterio- 
rated, to  whom  is  the  Lofs,  and  to  whom  is  the 
Remedy. 


38. 


tT  is  holden  by  fome,  that  \^  A.  commits  goods  to  J?,  to  ba 
■■■   kept,  or,  which  is  all  one,  to  be  fafely  kept,  and  they  are 


4  Co.  85. 

Southcote's 

cafe.    Doa.  -  ... 

&  Stud.        ftolen,  that  B.  muft  anfwer  the  value  of  them  to  A.   Others  have 
D.2.  c.  38.  niade  a  diftin£lion,  that  \i  B.  had  undertaken  for  a  price  to  keep 
them,  that  then  he  {hould  have  been  bound  to  anfwer  for  them  if 
they  had  been  ftolen,  becaufe  there  is  a  confideration  to  found 
the  promife;  but  where  no  reward  is  agreed  on,  there  they  fay 
there  can  be  no  confideration  on  which  the  promife  is  built,  and 
therefore  a  naked  promife  which  afFords  no  action  ;  but  the  rea- 
Poil.  (243).  fons  urged  againft  this  are,  that  where  another  lofes  by  my  un- 
B^fnard!   2  dcrtaking,  I  am  equally  bound  to  make  good  the  value   of  my 
Ld.  Raym.    promife,  as  if  I  myfelf  was  to  receive  gain  by  the  bargain  ;  fpr 
913.  zStra.  fince  another  man's  property,  and  poffibly  the  whole  fruits  of 
Mod.*  48^7.    ^  ^°^g  ^'^^  painful  induftry  are  loft,  and  wafted  by  my  under- 
taking to  fecure  it,  certainly  I,  from  whom  the  damage  arofe, 

ought 
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bught  to  make  him  fatisfadlion ;  for  every  man  is  prefumed  to 
guard  his  own,  and  not  eafily  to  part  with  that  which  cannot 
be  acquired  without  great  difficulty ;  and  therefore  it  muft  be 
prefumed  that  he  would  have  fafely  kept  his  property,  and  not 
have  committed  it  to  me,  unlefs  I  had  undertaken  to  fecure  it ; 
and  if  I  fail  in  that  undertaking,  I  am  bound  to  a  reftitution  ; 
for  I  am  equally  obliged  to  a  reftitution  where  another  man  fuf- 
fers  an  injury  by  my  means,  as  where  I  myfelf  commit  an  in- 
jury ;  and  had  the  law  any  other  courfe  in  thefe  cafes,  it  were 
a  perfect  inlet  to  all  collufion  ;  for  agreements  and  contrivances 
might  arife  between  the  men  of  violence  and  fuch  treacherous 
undertakers,  as  are  not  eafy  to  be  difcovered. 

If  a  carrier,  ferryman,  or  hoftler,  be  robbed,  he  (hall  anfwer  4  Co.  84. 
the  value  of  the  goods,  for  the  carrier,  l2fc.  hath  his  hire,  which  ^o.  Lit.  89. 
implies   an   undertaking  for   the  fafe  cuftody  and   delivery   of 
them ;  for  no  man  would  give  another  money  for  fecuring  his 
property,  if  the  party  that  received  it  were  not  to  undertake  on 
his  part  to  fecure  it. 

If  A.  delivers  goods  to  B.  to  be  delivered  over  to  C,  C.  hath  Roll.  Al*. 
the  property,  and  C.  hath  the  adlion  againft  B.;  for  B.  under-  ^°^- 
takes  for  the  fafe  delivery  to  C,  and  hath  no  property  or  intereft 
but  for  that  purpofe. 

But  if  the  bailment  were  not  on  valuable  confideration,  the  Bulft.  6?. 
delivery  is  countermandable  j   and  in  that  cafe   if  A.y  the  bailor,  STlI 
bring  trover,  he  reduces  the  property  again  in  himfelf,  for  the  ^^^    yelv. 
aftion  amounts  to  a  countermand  of  the  gift;  but  if  the  delivery  164. 
was  on  a  valuable  confideration,  then  A.  cannot  have  trover,  be- 
caufe  the  property  is  altered,  and  in  trover  the  property  muft  be 
proved  in  the  plaintiff. 

If  a  man  delivers  goods  to  another,  the  bailee  fhall  have  a  ge-  n  Co-  ^9. 
neral  adion  of  trefpafs  againft  a  ftranger,  becaufe  he  is  anfwer-  j^^  ^J' 
able  over  to  the  bailor  j  for  a  man  ought  not  to  be  charged  with 
an  injury  to  another,   without  being  able  to  refort  to  the  ori- 
Ignal  caufe  of  that  injury,  and  in  amends  there  to  do  himfelf 
right. 

If  I  deliver  goods  to  B.^  and  C.  that  hath  right  demands  them  F.  N.  B. 
of  him,  if  B.  either  before  or  pending  the  adion  deliver  over  !^^^^  ^^^^ 
the  goods  to  me,  this  is  a  good  bar  to  the  a£tion  of  C.  brought  507/ 
againft  B.y  for  fince  B.   hath  undertaken    to   deliver  the  goods 
back  to  me,  he  fliall  not  be  chargeable  for  the  honeft  perform- 
ance of  that  undertaking  ;  for  B.  that  is  trufted  with  my  pofTef- 
fion,  (hall  not  remove  or  alter  my  pofleihon,  and  therefore  ftiall 
not  be  put  to  anfwer  for  that  to  which  the  law  obliges  him. 

But  if  I  find  goods  and  convert  them,  and  another  recover  Roll.  Alw. 
them  from  me,  yet  a  ftranger  that  has  right  fliall  have  his  adlion  ^1' 
againft  me,  and  therefore  two  perfons  claiming  in  trover  fliall 
interplead  with  each  other  -,  for  I  have  by  my  finding  the  pro- 
perty in  me  till  another  fliews  a  better  right ;  now  this  property 
continues  until  the  real  owner  appears  ;  and  if  I  by  weak  de- 
fences do  not  fupport  that  property,  that  fliall  be  no  injury  to 
the  right  of  another  ;  for  the  original  injury  begins  from  me,  by 

B  b  4  undertaking 
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undertaking  to  intermeddle  with  what  is  another's,  and  which  I 

am  fure  is  none  of  my  own. 

Roll.  Abr.         If  a  bailee  deliver  the  goods  to  another,  there  he  fhall  have  an 

°^*  aftion   of  detinue   againft  him,  becaufe  he   h;ith  his  poflenion, 

and  undertakes  for  the   cullody  ;    and  the  original  bailor  may 

have  his  a£tion  againft  either  of  them,  becaufe  in  him  is  the 

property  which  both  are  bound  to  anfwer  to  liim. 

5  Co.  14.  If  a  man  lend  or  let  another  his  horfe,  and  for  want  of  fafc 

^°'    o'^"     keepinp  the  horfe  die,  tlie  owner  is  enliiled  to  an  aflion  on  the 

Ovven,  52.     cafe  \  fo  if  a  man  lend  another  flieep  to  tath  his  land,  and  by 

Dyer,  12,1.    {j^g  negligence  of  the  borrower  they  are  drowned,  an  adtion  on 

Doa.'&^'     ^^^  ^''^^  ^^^^  '  ^o  if  a  man  lend  another  a  horfe,  and  he  put  him 

Stud.  D.  2.  into  a  liable  that  is  ruinous,  and  the  flable  tumble  in  upon  the 

*•  3*'  J^*  horfe  and  kill  him,  an  action  on  the  cafe  lies  ;  but  if  the  ftable 

thcfefeveral    ^"^^  \^^tx).  flrong  and  fubftantial,  and  had  fallen  by  violent  tcmpeft, 

cafes  is  this,  then  is  the  borrower  excufed ;  fo  if  a  man  lend  another  a  horfe, 

That  when    ^^^  |-^g  ^^jg  of  divcrs  difcafcs,  the  borrower  is  excufed. 

any  man 

borrows  or  hires  any  thing,  and  only  ufes  it  according  to  the  piirpofcs  of  the  loan,  that  contrzft 
bears  him  out  from  all  accidents  that  ar^  confequent  upon  fuch  ufage  ;  for  there  is  no  reafon  why  the 
borrower  fhould  not  have  the  ufe  cl  it  according  as  the  o'vier  hicj  licenCed  and  empowered  hinj; 
and  if  any  unavoidable  accident  happen  upon  fuch  a  licence,  the  kiK'er  mult  impute  it  to  'he  folly  of 
his  own  permifiion  5  but  if  it  happen  through  the  negligcice  of  the  borrower,  then  it  it  fit  he  fhould 
anfwer  for  it. 

Moor,  i;4'?.       \{  A.  take  a  gelding  to  paftuve,  and  the  gelding  be  ftolen,  no 

fSee  I  Roll.  a£\;ion  lies  againll  A.^  unlefs  he  had  made  a  fpecial  (a)  ajfuirfpftt 

S.c.'(/j)But  to  deliver  him;  for  the  undertaking  of  ^.  is  to  feed  the  gelding 

Kolie  men-  in  the  fields  and  in  the  open  air,  and  not  to  keep  him  fafely  as 

i"udfr"ifon-  ^^  heftier  is  obliged  to  do  in  his  ftable;  and  the  law  will  not 

and  accord-'  ftrctch  men's  promifes  beyond  their  firft.  undertaking. 

ing  to  him,  Popham,  C.  J.  advanced  generally,  "  That  if  a  man,  to  whom  hor.'es  are  bailed  for 
**  agiflment,  leave  open  the  gates  of  his  field,  in  confcquence  of  which  negleil  they  ftray  and  arc 
•'  ftolen,  the  owner  has  an  adtlon  againft  him."] 

Leon.  123.  If  a  man  find  goods  and  abufe  them,  or  if  he  find  {heep  an<J 
341".  zBulft  '^'^^  them,  this  is  a  converfion  ;  but  if  a  man  find  butter,  and  by 
jj.  his  negligent  keeping  it  putrify ;  or  if  a  rnan  find  garments,  and 

by  negligent  keeping  they  be  moth-eaten,  no  a£lion  lies  ;  fo  it  is 
if  a  man  find  goods  and  lofe  them  again  ;  And  the  reafon  of  the 
difference  is  this  j  where  a  man  delivers  goods  to  another,  the 
bailee  by  acceptance  of  the  goods  undertakes  for  the  fafe  cuftody 
of  them ;  and  it  is  to  be  prefumed  that  the  owner  would  not 
have  parted  with  them  but  under  the  confidence  of  that  fecurity ; 
but  where  a  man  only  finds  the  goods  of  another,  the  owner  did 
not  part  with  them  under  the  caution  of  any  truft  or  engage- 
ment ;  nor  did  the  finder  receive  them  into  his  pofTeflion  under 
any  obligation  ;  and  therefore  the  law  only  prohibits  a  man  in 
this  cafe  from  making  an  unjuft  profit  of  what  is  another's  ;  but 
the  finder  is  not  obliged  to  preferve  thofe  goods  fafer  tlian  the 
pwner  himfelf  did  ;  for  there  is  no  reafon  for  the  law  to  lay  fuch 
a  duty  on  the  finder  in  behalf  of  the  carelefs  owner;  and  it 
feems  too  rigorous  to  extend  the  charity  of  the  finder  beyond  the 
diligence  of  the  proprietor  ;  it  is  therefore  a  good  mean  to  punilh 
}  ai; 
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an  injurious  atV,  viz.  the  converfion  of  the  goods  to  his  own 
ufe,  but  not  to  punifh  a  negligence  in  him,  when  die  owner 
is  guilty  of  a  much  greater  one. 

A  carrier  is  bound  to  the  fafe  delivery  of  a  box,  though  he  Allen,  93. 
doth  not  know  what  is  in  the  box,  unlefs  he  refufes  to  carry  it  ^''"^'headrf 
without  he  be  inftrudlcd  in  the  particulars,  for  the  party  is  not 
obliged  to  tell  him. 

I  fliall,  as  applicable  to  this  do£lrine,  infert  the  following 
noted  cafe,  with  the  argument  at  large  of  the  Lord  Chief  Juftice 
No/i: 

In  an  ajfmnpfit  the  cafe  was  this  :  The  defendant  did  under-  TVw.  Term. 
take   to  remove   a   quantity  of  brandy   from  Brook's  Market  to  -^""f  *  ■^'"«- 
Water- Lane^  and  by  reafon  of  his  neglect  one  of  the  calks  broke  ;  b.r!  1703, 
and  on  not  guilty,  a  verdi£t  was  found  for  the  plaintiff;  and  in  Coggsv. 
arreft  of  judgment,  two  exceptions  were  taken:  ^LdR^' 

I  ft,  Becaufe  in  the  declaration  he  was  not  alleged  to  be  a  com-  909.  s.  c' 
mon  porter.  Saik.  26. 

2dly,  Becaufe  it  was  not  averred  that  he  had  a  reward.  \^'  ^*^* 

But  the  whole  court  refolved.  That  in  this  cafe  the  plaintiff  s.  C. 
ought  to  have  his  judgment. 

Holt^  Chief  Juftice,  his  argument  was  to  this  purpofe: 

Tliere  be  fix  feveral  forts  of  bailments,  which  lay  a  care  and 
obligation  upon  the  party  to  whom  the  goods  are  bailed. 

I.  The  firft  is  a  bare  and  naked  bailment  to  another,  to  keep  [SirWm. 
for  the  ufe  of  the  bailor,  which  is  called  depofttum.  J°""  J^'"^' 

^•^  this  divifion 

of  bailments  a  little  inaccurate  ;  that  in  truth  the  fifth  fort  is  no  more  th^in  a  branch  of  the 
third,  and  a  f event b  might  with  equal  reafon  have  been  added,  fince  the  fif to  is  capable  of  ano- 
ther fubdivifion.  He  acknowledges,  therefore,  but  fit/e  fpecies.  i.  Depc/itum,  which  is  a 
naked  bailment,  without  reward,  of  goods  to  be  *f^f  for  the  bailor.  2.  Mundaium,  or  commijfiori  i 
when  the  mandatory  undertakes,  without  recompence,  to  do  fome  aft  about  the  things  bailed,  or  fimply 
to  carry  them  ;  and  hence  jir  Henry  Finch  divides  bailment  into  two  forts,  to  ifff,  and  to  employ^ 
Law.  Bk.  z.  c.iS.  3.  Commodatum,  or  loan  for  ufe\  when  goods  are  bailed,  without  pay,  to  be  ufed 
for  a  certain  time  by  the  bailee.  4.  Plgiiori  Acceptum  ;  when  a  thing  is  bailed  by  a  debtor  to  his  cre- 
ditor in  pledge,  or  as  a  fecutity  for  the  debt.  5.  Locatum,  or  hiring,  which  is  always  for  a  re^u)ard\ 
and  thii  bailment  is  either,  i.  locatio  rei,  by  which  the  hirer  gains  the  temporary  ufe  of  the  things 
or,  2.  Iccatio  cperis  faclerdi,  when  ivork  and  labour,  or  care  and  pains,  are  to  be  performed  and  bellowed 
on  the  thing  dcliveied  j  or,  3.  locatio  opera  mercium  •vebendarum,  when  goods  are  bailed  for  the  purpofe 
of  being  carried  from  place  to  place,  either  to  a  publick  carrier,  or  to  a  private  perfon.  Law  of 
Bailm.  35,  6. J 

1.  A  delivery  of  goods  to  another  which  are  in  themfelves 
ufeful  to  keep,  and  thefe  are  to  be  reftored  again  in  fpecie,  which 
is  called  accommodatum. 

3.  A  delivery  of  goods  for  hire,  which  is  called  locatio  or  coti' 
duhic. 

4.  A  delivery  by  way  of  pledge,  which  is  called  vadium. 

5.  A  delivery  of  goods  to  be  carried  for  a  reward. 

6.  Such  a  delivery  as  here  in  the  cafe  at  bar,  where  goods  are 
delivered  to  do  fome  a£l  about  them,  as  the  carrying,  and  witli- 
out  a  reward,  which  is  called  matidatum  by  BraSlon,  lib.  3.  100.; 
in  Englijh,  an  a£ling  by  commiflion. 

And  though  I  do  not  think  all  thefe  immediately  necefTary  to 
the  cafe  in  queftion,  yet  the  explanation  of  them  will  make  the 
cafe  clearer, 

;.  Then 
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1.  Then  as  to  the  firft,  if  a  perfon  out  of  kindnefs  keeps  the 
goods  of  another,  he  Ihall  not  be  anfwerable  if  they  be  ftolen, 
Mytton  V.  without  there  be  a  particular  default  in  him :  And  2dly,  fuch  a 
Su^.  1000  bailee  is  not  chargeable  for  a  common  neglcdl,  for  it  muft  be  a 
grofs  neglecfl  for  which  he  (hall  be  liable.  I  muft  confefs  I  have 
a  great  authority  to  encounter,  which  is  Southcott''s  cafe,  4  Rep. 
83.  b.  However,  my  Lord  Coke  in  his  report  goes  farther  than 
the  cafe  itfelf,  for  he  there  makes  a  difference  between  keeping 
generally,  and  fafe  keeping ;  which  in  the  cafe  itfelf  is  not  men- 
tioned, but  in  his  note  at  the  end  of  it ;  and  I  cannot  think  it  to 
be  juftice  to  charge  the  bailee  if  the  goods  be  loft  without  any 
default  of  his  ;  for  why  (hould  he  anfwer  for  the  wrongs  of  other 
people,  againft  whom  he  undertook  not? 

There  never  was,  before  Soiithcott's  cafe,  any  folemn  determin- 
ation of  this  matter;  the  firft  cafe  of  it  was  in  i^AJf.  pl.i%. 
8  Ed,  2.  jP;Vz.  Detinuey  59.,  both  quoted  in  Soiithcott's  cafe  ;  but 
I  cannot  agree  to  the  reafons  of  thofe  cafes,  for  the  negleft  of 
the  party  may  be  as  great  where  goods  are  locked  up  in  a  cheft, 
(«)SeeLaw  as  where  not  (a),  and  by  that  reafon  ought  to  be  chargeable  as 
i^^Bfl//w.       niuch  in  the  one  cafe  as  in  the  other;  and  the  4  Ed.  4.  is  only  a 

debate  of  two  counfel  at  the  bar,  for was  not  then  Ch. 

Juft.,  and  what  he  faid  was  only  for  his  client,  and  not  of  au- 
thority ;  and  3  H.  7.  is  only  a  fudden  opinion :  Now  Southcott's 
cafe  came  long  after,  viz.  43  Eliz.-y  and  there  two  judges  in  the 
abfence  of  the  other  two  gave  that  opinion,  which  caufe  was  im- 
proved by  my  Lord  Coke ;  but  it  has  been  the  conftant  pra£lice  for 
as  long  as  I  knew  the  court,  that  in  all  the  trials  at  Guildhall^ 
where  upon  the  evidence  no  default  appeared  in  the  bailee,  to 
dire£l  for  the  defendant ;  nor  did  ever  any  one  venture,  upon  the 
authority  of  Southcott's  cafe,  to  find  the  matter  fpecially  ;  I  take  it 
that  this  bailee  is  fo  far  from  being  charged,  that  though  the 
goods  be  loft  by  a  common  negle£l,  he  fhall  not  be  anfwerable  j 
as  if  he  negligently  keep  his  own  goods,  and  that  his  own  and  his 
friend's  goods  are  both  loft  ;  now  the  lofs  of  his  own  is  an  argu- 
ment of  his  fincerity,  and  therefore  he  fhall  not  be  chargeable ; 
this  is  in  Braclon^  99.-,  and  though  this  is  an  ancient  author,  yet 
it  is  agreeable  to  reafon,  and  is  not  in  this  point  only  the  law  of 
England^  but  of  foreign  countries,  as  may  be  feen  in  JuJiimatC^ 
Injl.  where  I  beliece  Braclon  got  his  notion.  Now  if  there  be  an 
apparent  grofs  neglect,  it  is  looked  upon  to  be  a  fraud  ;  but  other- 
wife  if  it  be  not  a  grofs  negletl ;  and  I  know  no  reafon  why  the 
bailee  upon  taking  goods,  if  it  were  in  writing,  fliall  not  be 
charged  againft  the  wrong  of  a  third  perfon,  as  in  Hob.  34.  Cro. 
jfac.  425.  and  3  Cro.  5 1 4.*,  and  yet  without  writing,  as  in  South- 
cott's  cafe,  to  be  charged;  and  the  Doctor  and  Student ,  128. 
212.,  fays,  it  is  for  the  advantage  of  the  bailor,  and  that  an  a£lion 
does  not  lie  unlefs  they  be  loft  through  negligent  keeping ;  fo  that 
I  do  not  find  fufTicient  reafon  nor  authority  to  fupport  the  opinion 
o{  Soiithcott's  cz[e. 

2.  A  lending  gratis  to  ufe  for  his  advantage,  there  the  bor- 
rower is  ftri^lly  bound  to  keep  it,  for  if  he  be  guilty  of  the  leaft 

uegle^ 
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negletl  he  fiiall  be  anfwerable ;  as  if  I  lend  a  horfe  to  go  to  the 
North  of  Englatidy  and  he  goes  to  the  Weji^  and  the  horfe  is 
ftolen,  he  (hall  in  that  cafe  be  chargeable ;  for  if  he  had  gone  as 
I  dire£ted,  the  horfe,  perhaps,  would  not  have  been  ftolen  ;  this 
fort  of  bailment  is  mentioned  in  Bra^on,  99. ;  but  in  this  cafe, 
if  this  horfe  had  been  in  the  ftable  of  the  bailee,  and  ftolen  thence 
without  his  default,  as  perhaps  the  thieves  might  firft  have  bound 
the  bailee,  and  then  have  taken  the  horfe,  he  (hall  not  be  an- 
fwerable ;  but  if  he  left  the  ftable  doors  open,  he  ihall  for  that 
negledl  be  anfwerable.  BraElon  fays,  he  ought  to  take  the  utmoft 
care,  but  in  no  place  fays  he  fhall  be  charged  where  no  default 
was  in  him. 

3 ,  As  to  the  third  bailment,  where  goods  are  hired  out  for  a 
reward,  Bracfon,  62.  fays,  the  hirer  is  to  take   all  imaginable 
care(fl),  and  to  reftore  it  at  the  time,  and  he  is  bound  to  fuch  a  (a)SeeLtrm 
care  as  a  diligent  mafter  of  a  family  ufeth  to  his  family,  which  »/^«»^» 
care,  if  he  fo  ufeth,  he  ftiall  not  be  bound  ;  now  the  molt  diligent 

man  is  liable  to  be  robbed,  and  therefore  I  collect,  that  if  he  be 
fo  careful  as  according  to  Bra^on's  definition,  and  be  robbed,  he 
(hall  not  be  liable. 

4.  If  goods  be  pawned,  the  pawnee  has  a  fpecial  property, 
which  is  in  nature  of  a  fecurity,  to  compel  the  pawner  to  pay  ; 
and  if  the  goods  be  the  worfe  for  ufing,  the  pawnee  muft  not  ufe 
them  ;  as  clothes,  tjj'r.;  but  if  they  be  not  the  worfe  for  ufing,  he 
may  ufe  them  at  his  peril ;  as  jewels  pawned  to  a  lady,  and  (he 
keeps  them  in  a  box,  and  they  are  ftolen,  (he  (hall  not  be  charged  ; 
but  if  (he  goes  abroad  with  them  to  a  play,  and  there  they  arc 
ftolen,  (he  (hall  be  anfwerable.  2dly,  If  the  pawnbroker  be  at 
charge  in  keeping  them,  as  if  it  were  a  horfe,  and  he  gives  it 
meat,  he  may  ufe  it  for  his  reafonable  charge  he  has  been  at, 
BraHoNy  99.  If  a  creditor  takes  a  pawn,  he  is  bound  to  reftore 
it  upon  payment;  but  if  he,  notwithftanding  all  his  diligence,  lofe 
it,  he  (hall  howfoever  recover  his  debt,  2()  AJf.  pi.  28.;  for  the 
law  does  not  lay  upon  him  an  obligation  to  keep  againft  all  acci- 
dents i  but  if  the  money  be  tendered,  and  he  after  detains,  and 
then  it  is  loft,  he  fhall  then  be  liable,  for  he  is  then  a  wrong- 
doer, and  his  keeping  it  after  is  the  occafipn  of  its  being  ftolen, 
and  he  is  then  anfwerable  at  all  events. 

5.  Goods  to  be  carried  for  a  reward,  i.  If  you  deliver  them 
to  a  publick  or  common  carrier,  and  they  are  ftolen,  he  muft  be 
liable,  for  the  law  charges  him  at  all  events ;  but  yet  the  a£l  of 
God,  or  the  enemies  of  the  queen,  may  excufe  \  and  this  ii  a  po^ 
litical  inftitution  by  the  laws  oi  Etiglat:df  that  people  may  be  fafe 
in  their  dealing ;  for  otherwife  carriers,  that  are  frequently 
trufted  with  things  of  great  value,  would  be  often  tempted  to 
confederate  with  thieves.  2dly,  But  he  who  has  a  particular 
private  employment,  though  he  has  a  reward,  yet  he  is  not 
bound  againft  all  events,  as  a  faftor  or  a  bailiff,  if  they  do  to 
the  beft  of  their  power ;  and  that  is  Soitthcott's  cafe ;  and  he  is 
bound  no  otherwife  than  as  his  mafter  himfelf  (hould  do,  for  it 
were  upjuft  to  charge  him  with  what  he  cannot  prevent. 

6.  To 


sSo  Bailment 

6.  To  this  point,  here  is  a  man  not  intruded  to  keep,  hut  to 
carry,  and  not  to  have  any  thing  for  his  pains  ;  and  he,  through 
his  own  negligence,  mifcarries ;  though  he  be  to  have  nothing, 
yet  it   appears   there  was  a  negledl,  and  for  that  reafon  he  is 
chargeable  ;  but  if  the  goods  had  been  mlfufed  by  a  third  perfon 
in  the  wav  as  he  carried  them,  and  without  any  negleft  of  his,  I 
hold  that  he  would  not  then   be  liable,  becaufe  he  had  nothing 
for  a   reward.    In  Bra^Ofi,  lib.  3.  1 00.,  this  is   called  mandatuniy 
and  arifcth  upon  the  emendnto,  in  EngUjh^  acting  by  commiflion  ; 
and  if  he  through  his  negligence  I'uffer  las  goods  to  be  damaged, 
he  is  liable.     Vinnius'&  Comment  upon  Juji.  Injl.  684.;  mattdattim 
is  there  defined  to  be  a  contradl  whereby  any  thing  is  committed 
gratis  to  be  done  for  another  ;  and  with  this  agrees  Braclon ;  and 
though  this  word  be  not  ufed  in  any  other  book  of  the  law,  and 
this  be  an  old  authority,  yet  in  this  point  he  is  fupported   by 
reafon ;  and,  upon  the  whole,  I  am  of  opinion  that  the  defendant 
in  this  cafe  is  liable,  for  it  is  a  deceit  to  the  plaintiff  his  being 
negligent ;  for  it  is  upon  the  confidence  of  his  carefulnefs  that 
the  plaintiff  intruded  him ;  and  in  Godb.  64.,  and  in  2  H.  7.,  for 
the  negligent  keeping  of  flieep,   ks'c.  an  action  lay  ;  for  there  is  a 
confideration,  viz.  the  trufting,  though  no  money  be  paid  ;  and 
here  he  becomes  chargeable  by  the  mifchief  he  has  done.   29  H.  6. 
49.     33  H.  6.  C4.      II  //.  4.  33.      By    thefe   cafes,    though   a 
man   promiies  to  build  an  houfe   for  another,  he  fhall  not  be 
bound,  being  nudum  paclum  ;  yet  I  doubt  not  but  if  he  had  once 
gone  about  the  building  it,  and  he  do  it  fo  ill  that  it  falls,  an  action 
would  lie  i  and  in  Yeiv,  4.  the  plaintiff  declared,  that  in   con- 
fideration that  he  delivered  to  the  defendant  twenty  quarters  of 
corn,  the  defendant  afTumed   upon  requeft  to  deliver  the  corn 
again  to  the  plaintiff;  and  it  was  there  held  that  the  adtion  lay  ; 
but  this  judgment  was  after  reverfed  in   the  Exchequer-chamber  i 
and  contrary  to  it  is  a  cafe  in  Telv.  128.-,  but  in  the  fame  book  50.4 
is  the  cafe,  fcl.  4.,  of  Biggs  and  Riches^  confirmed   and  allowed 
good  law ;  and  there  Gaudy  and  the  court  held  it  a  bad  reverfal ; 
and  contrary  to  that  reverfal  folemnly  adjudged  in  2  Cro.  66'j. 
Now  if  a  truft  be  once  undertaken,  that  is  a  fufficient  confider- 
ation ;  the  cafes  in  the  Regijfer,  no.,  are  full  in  point,  for  there 
the  very  precedent  is  quod  (the  defendant)  tarn  neg/igenterj    ^c. 
carriavit  quod  papa  ilia  cofifraSla  fuity  without  any  mention  of  a 
reward,  or  that  he  was  a  common  carrier  ;  though  in  latter  days 
•  Thefe       for  the  greater  caution  they  infert  thefe  words,/>ro  quadam  mercede  *,• 
words  (hould  £q  ^^^  |^g  ^^^  jg  intrufted  by  commifhon,  if  he  enters  upon  the 
fmed^  if  not  employment,  and  after  any  lofs  accrues  to  the  owner  through  his 
warranted  by  negleft,  he  is  liable  though  he  receive  no  rewavd  ;  but  if  any  lofa 
thefaa,  as    ^ccrues  to  the  owner  not  through  any  negle6l  of  his,  though  he 
api'a'mtiff     rcceivc  a  reward  as  a  fador,  isfc^  yet  fliall  not  he  be  liable.    So 
would  be       that  upon  this  whole  matter,  I  am  of  opinion  judgment  ought  ta 
nonfuited,     ^^  v\stn  for  the  plaintiff. 

If  he  could  o  ■•• 

ioc  piove  it. 

See  more  on  this  fubjcdl,   tit.  Carriers,  Inns  and  Innkeepers^ 

Trover. 
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THE  granting  of  commiffions  of  banlcrupt  feems  to  be  de-  Digeft.ui>, 
rived  from  the  civil  law,  which  conftituted  a  guardian  to  a  IJ'  "'•  '°' 
prodigal  in  the  fame  manner  as  to  a  madman  5  and  fuch  guardian  finition  and 
the  pretor  appointed  on  tlie  petition  or  application  of  relations,  as  <i=nvationor 
well  as  creditors:  But  the  feudal  lau',    though  it  admitted  of  ^'^•j^^f^ 
commiflions  of  lunacy  ex  rtecc^tate,  would  allow  of  none  for  pro-  277. 
digality;  that  not  being  reckoned  injurious,  becaufe  fuch  prodigal  [aBI.  Com. 
could  not  alien  his  lands  without  the  leave  of  his  lord  :  And  far-  tV'"f"il 
rher,  the  condition  of  a  freeman  was  not  to  be  altered  without  awri'terupoa 
the  crime  of  felony.     But,  as  trade  and  commerce  increafed,  it  ^^[^  fubjea, 
was  found  neceflary,  for  the  fupport  of  credit,  to  introduce  fuch  „ ''*^^"^  '* 
a  law  amongft  us,  and  therefore  our  a6ls  of  parliament  have  con-  «  belefsne- 
fincd  it  to  traders  and  creditors  only.  "  ceflary  to 

"  invefti- 
*'  gate  the  etymology  of  a  word,  becaufe  the  whole  fyftem  of  the  bankrupt-law  is  founded  upon  pofitive 
*•  ihtutes ;  and  no  light  can  po/Tibly  be  deritcd  to   the  fubj>;Ct   but  wtiat  tends  to  elucidate  them.'* 
Co.  Bpt.  Laws,  1 .  j     a  Bl.  Comm.  474. 

£The  firft  ftatute  noticing  the  crime  of  bankruptcy,  was  made  Co.  Bari. 
againft  the  Lombards,  who,  after  they  had  made  obligations  to  ^"P'^^'^u 
their  creditors,  fuddenly  efcaped  out  of  the  realm  :  It  was  there- 
fore enafted,  "  That  if  any  merchant  of  the  company  acknow- 
**  ledge  himfelf  bound  in  that  manner,  that  then  the  company 
*•  {hall  anfwer  the  debt ;  fo  that  another  merchant,  who  is  not 
**  of  the  company,  (hall  not  be  thereby  aggrieved  nor  impeach- 
**  ed."  But  the  firfl  ftatute  made  concerning  EngUJlj  bankrupts 
was  34  H.  8.,  which  has  been  much  altered  by  13  Eltz.^  and 
other  fubfequent  flatutes. 

It  is  to  be  obfcrved,  that  all  the  a£ls  concerning  bankrupts  i  Burr.  474. 
make  but  one  fyftem  of  law :  they  are,  therefore,  to  be  taken 
together,  and  to  be  conftrued  favourably  for  the  benefit  of  cre- 
ditors, and   to  fupprefs  fraud:  For  though  a  bankrupt  was  for-  aBl.Comm. 
merly  confvdered  merely  in  the  light  of  a  criminal,  and  therefore  '^7'- 
a  ftri£l  conftru6tion  might  be  expected,  in  conformity  to  the  uni- 
verfal  practice  in  deciding  upon  penal  ftatutes ;  yet,  at  prefent, 
the  laws  of  bankruptcy  are  confidered  as  laws  calculated  for  the 
benefit  of  trade,  and  founded  on  principles  of  humanity  as  well 
as  jufticc.] 

"We  (hall  confider  the  laws  of  bankruptcy,  as  moulded  by  the 
feveral  adls  of  parliament,  under  the  following  heads : 

(A)  What 


(A)  What  Kind  of  Trade,  Occupation,  or  Profef^ 
fion  a  Man  muft  be  of,  or  of  what  Nation,  be- 
fore he  can  be  adjudged  a  Bankrupt,  and  what 
Ads  he  muft  do,  permit,  or  fuffer,  which  will 
make  him  one. 

(B)  Of  the  Commiflion  of  Bankrupt ;  and  herein 
of  the  Creditors  who  may  obtain  it,  and  what 
they  are  to  do  previous  thereto. 

(C)  Of  the  Commiffioners,  their  Duty  ;  and  herein 
of  the  Power  they  may  exercife  over  the  Bank- 
rupt, or  others,  in  difcovering  of  the  Bankrupt's 
Eftate. 

(D)  Of  the  Aflignees ;  and  herein  of  the  Manner 
and  Time  of  choofing  them,  and  Nature  of  their 
Truft. 

(E)  Of  the  Creditors,  who  are  fuch ;  and  herein  of 
proving  their  Debts,  and  Time  of  coming  in. 

(F)  Of  the  Bankrupt's  Eftate  and  Effeds,  to  which 
the  Commiffioners  or  Affignees  are  entitled,  when 
it  fhall  be  faid  to  be  vefted  in  them ;  and  herein 
of  fraudulent  Difpofitions  by  the  Bankrupt,  and 
of  the  Actions  the  Aflignees  may  bring  for  the 
Recovery  thereof. 

(G)  Of  fetting  off,  fubmitting  to  Arbitration,  and 
compounding  Debts  due  to  the  Bankrupt. 

(H)  Of  the  Diftribution  to  be  made  of  the  Bank- 
rupt's Eftate. 

( I )  How  the  Bankrupt  is  to  demean  himfelf ;  and 
herein  of  the  Crime  in  not  appearing,  not  dif- 
covering his  Eftate,  and  the  Privilege  he  is  to 
enjoy  during  his  Attendance. 

(K)  Overplus  of  the  Bankrupt's  Eftate,  and  the 
Allowances  to  be  made  him ;  and  herein  of  big 
Difcharge  and  Certificate. 

[(L)  Of  Partners.] 

(A)  What 
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(A)  What  Kind  of  Trade,  Occupation,  cr  Profef- 
fion  a  Man  muft  be  of,  or  of  what  Nation,  before 
he  can  be  adjudged  a  Bankrupt,  and  what  Ads 
he  muft  do,  permit,  or  fuffer,  which  will  make 
him  one. 

BY  the  13  Eliz.  cap.  7.  "  Any  perfon  being  a  fubied  or  dc- 
**  nizen,  ufnigor  extrcifing  the  trade  of  merchandize  by  way 
**  of  bargaining,  exchange,  re-change,  bartry,  chevifance,  or 
**  otherwife,  in  grofs  or  by  retail,  or  feeking  liis  or  her  trade  of 
*'  living  by  buying  and  felling,  that  departs  the  realm,  or  begins 
**  to  keep  houfe,  or  otherwife  to  abfent  himfelf,  or  take  fandluary, 
*'  or  fuffers  himfelf  willingly  to  be  arrefted  for  any  debt  not  due, 
**  or  fuffers  himfelf  to  be  outlawed,  to  defraud  any  of  his  creditors, 
**  being  fubjefts  born,  fliall  be  deemed  a  bankrupt." 

The  r  Jac.  i.  cap.  15.  feil.  i.  is  the  fame  with  the  foregoing 
flatute,  the  following  addition  only,  viz.  "  or  fraudulently  pro- 
*'  cures  his  goods  to  be  attached  or  fequeftered,  or  makes  any 
*'  fraudulent  grant  of  his  land,  \2fc.  to  the  intent  that  his  credi- 
**  tors,  being  fubjedts  born,  may  be  defrauded,  (hall  be  adjudged 
**  a  bankrupt." 

21  Jac,  I.  cap.  19.  feH.  2.  fets  forth,  *'  That  every  perfon  that  See  Atk. 
<*  ufes  the  trade  of  merchandize,  or  that  ufes  the  trade  of  a  fcri-  ^^?:  ''*^- 
*'  vener,  receiving  other  men's  money  into  his  truft  and  cuftody,  rprivii2geof 
«'  who  by  himfelf  or  others  fliall  procure  any  proteftion,  except  parliament 
**  fuch  as  fhall  be  lawfully  protected  by  privilege  of  parliament,  ""'  ^^^^} 
*'  or  by  petition,  bill  (a),  ^c.  (hall  endeavour  to  compel  their  fuingofa 
*<  creditors  to  take  lefs  than  their  juft  debts,  or  gain  longer  time  commiifioa. 
**  than  was  given  upon  the  original  contraft ;  or  being  arrefted  '^      3- 
<*  for  debt,  (hall  after  fuch  arreil  lie  in  prifon  two  mojj^  or  (a)  NofoA 
*'  more,  upon  that  or  any  other  arreft  or  detention    in^^fon  biiicannoj« 
<*  for  debt,  or  being  arrefted  for  ico/.  or  more  juft  debts,  Ihall  t^°i^'V 
*'  at  any  time  after  fuch  arreft  efcape  out  of  prilbn,  fhall  be  ad- 
*'  judged  a  bankrupt;  and  in  cafe  of  arreft,  or  lying  in  prifon, 
"  from  the  time  of  the  firft  arreft." 

By  the  i^  Car.   2.  cap.  24.   it  is  provided,  "That  whereas  [TfeemaB- 
<*  divers  noblemen   and  gentlemen,  and  perfons  of  quality,  no  ""'"^^^~-i<^- 
**  ways  bred  up  to  trade,  do  often  put  in  great  ftocks  of  money  tkeEi'/i.-,- 
"  into  the  Eajl-Itidia    and  Guinea  (J.ompanyy    no  perfons   adven-  (/.«wascaf- 
*'  turers  for  putting  in  money  or  merchandize  into  the  faid  com-  '^!*f  ?"  *'^ 
*<  panies.  or  for  adventuring  or  managing  the  fifiiing,  called  the  when  this 
"  Royal  Fiftiing Trade,  and  receiving  their  part  or  dividend  of  fifti,  a^  pafTed, 
"  goods,  or   merchandizes  in  fpecie,  and  felling  or  exchanging  j*^'^'  ^^  ''*'' 
**  the  fame,  (hall  be  reputed  or  taken  to  be  a  merchant  or  trader  vancing 
«  within  any  ftatutes   for  bankrupts-,    §4.   provided,  that  per-  fumsofmo. 
"  fons  trading  in  any  other  way  or  manner,  xliall  be  liable  to  a  "^cn'ino^- 
«*  commiflion  as  fully,  and  not  otherwife,  as  if  that  a(fi  had  not  porated 
«*  been  made."  company, -a 

CO  .".fi  dera- 
tion whereof  they  became  pa-tncrs,  and  the  return  of  the  carjo  from  the  Eafi  JnJies  was  dJUriburci 
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among  them,  either  fpec'ifically,  or  by  account,  in  proportion  to  ths  fum  advanced.  It  was  not  i 
dividend  on  a  given  ftock,  but  an  aftuai  participation,  either  on  account,  or  in  a  I'peciiic  rtturn  of 
goods.  Sir  John  Wolftenholme,  a  man  of  large  fortune,  had  advanced  a  fum  of  money  on  the  ad- 
venture in  tiie  £<j/?  India  Company's  trade,  and  he  liad  receiven  his  return  in  fpecie,  and  difiioied  of 
the  goods  ;  and  thereupon  a  qucltion  arofe,  Whether  he  was  liable  to  a  commiflion  of  bankrupt  ? 
which  the  court  of  K.  B.  detcn-nincd  in  the  affirmative.  In  confequence  of  that  judgment,  this 
ftatute  was  paflcd,  which  is  declaratory,  and  annuls  the  judgment,  as  giving  an  unjuft  conftrudlioi* 
to  the  ftatutcs.} 


[By  9  ^  lo  ?^.  3.  r.  44.  §  74.  the  members  of  the  EaJ^- 
Itidia  Company  are  exempted  from  benig  bankrupts  cm  account  of 
their  ftock  only.  No  members  of  the  Batik  (a),  South  Sea  {b)y 
London  AJfurance  (c),  or  Rcya/  Exchange,  Companies,  fliall  be  hable 
to  be  bankrupts  on  account  of  their  ilock  in  the  faid  companies.] 


(a)  8  &  9 
W.  3.  c.ao. 

"§47-1  &3 
G.  I.  c.  8. 

§43- 

(b)  9  Ann. 
C.21.  ^4i., 
&8  G.  I.  c.  21.   §  12.     (c)  6G.  I.  c.  18.   §  10 
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By  the  5  Geo.  2.  cap.  30.  feci. 29-  it  is  provided,  **  That  whereas 
*'  perfons  dealing  as  (J)  bankers,  brokers,  and  factors,  are  fre- 
"  quently  intruded  with  great  fums  of  money,  and  with  goods  and 
**  effects  of  very  great  value  belonging  to  other  perfons;  fuch 
"  bankers,  brokers,  and  fa£tors  fhall  be  and  arc  hereby  de- 
**  clared  to  be  fubje6l  and  liable  to  that  and  all  other  the  ftatutes 
*'  made  concerning  bankrupts." 

By  the  faid  5  Geo.  2.  cap.  30.  feci.  40.  it  is  enabled,  **  That 
*♦  no  farmer,  grafier,  or  drover  of  cattle,  or  any  perfon  or 
"  perfons  who  is,  or  are,  or  fliall  be  receiver  general  of  the 
*'  taxes  granted  by  aft  of  parliament,  fliall  be  entitled  as  fuch  to 
"  any  of  the  benefits  given  by  this  adl,  or  be  deemed  a  bankrupt 
**  within  the  fame,  or  within  any  of  the  ftatutes  now  in  force 
**  concerning  bankrupts." 

[7  Ann.c.  12.  §  5.  No  merchant,  or  other  trader  within  the 
defcription  of  the  ftatutes  againft  bankrupts,  M^ho  fliall  put  him- 
felf  into  the  fervice  of  any  ambaflador  or  publick  minifter,  fliall 
have  any  benefit  of  this  aft. 

B^^/.  4.  G.  3.  r.  33.  §  I.  "  Any  fingle  creditor,  or  two  or 
nrair  creditors  being  partners,  whofe  debt  fliall  amount  to 
100/.  or  upwards;  or  any  two  creditors  whofe  debts  fliall 
amount  to  150/.,-  or  any  three  or  more  creditors  whofe  debts 
fliall  amount  to  200/.;  of  any  perfon  deemed  a  merchant,  ^r., 
having  privilege  of  parliament,  at  any  time  upon  afiidavit 
being  made  and  filed  of  record  in  any  of  his  majefty's  courts 
at  Wejlminjler,  by  fuch  creditors,  that  fuch  debt  is  juftly  due  ; 
and  that  every  fuch  debtor,  as  they  verily  believe,  is  a  merchant, 
i^Ci  may  fue  out  of  the  fame  court  fummons,  or  an  original 
bill  and  fummons  againft  fuch  mercliant,  ^r.,  and  ferve  him 
with  a  copy  thereof ;  and  if  fuch  merchant,  i^c.  fliajl  not, 
within  two  months  after  perfonal  fervice  of  fuch  fummons, 
pay,  fecure,  or  compound  for  fuch  debt,  to  the  fatisfaftion  of 
fuch  creditor;  or  enter  into  a  bond  in  fuch  fum,  and  with 
two  fuch  fufficient  fureties,  as  any  of  the  judges  of  that  court 
out  of  which  fuch  fummons  fliall  iflue  fliall  approve  of,  to  pay 
fuch  fum  as  fliall  be  recovered  in  fuch  aftion,  together  with 
cofts,  he  fliall  be  accounted  and  adjudged  a  bankrupt  from  the 
time  of  the  fervice  of  fuch  fummons.'*  g- 


^jjlat.  ^.  G.  2.  c.  30.  §  24.  "  If  any  bankrupt,  after  iiTuvng 
**  any  commiiFion  againfl  him,  pay  to  the  perfon  who  fued  out 
"  the  fame,  or  otherwife  give  or  deliver  to  fuch  perfon  goods  or 
*'  any  other  fatisfadlion,  or  fecurity  for  his  debt,  whereby  fuch 
*'  perfon  fuing  out  fuch  commiirion  fhail  privately  have  and  re- 
**  ceive  more  in  the  pound,  in  refpedl  of  his  debt,  than  the  other 
*'  creditors,  fuch  payment  of  money,  &c.  fliall  be  deemed  and 
*'  taken  to  be  fuch  an  act  of  bankruptcy,  whereby  on  good  proof 
**  thereof  fuch  commiffion  fhall  be  fupcrfeded,  and  it  ftiall  be 
*'  lawful  for  the  Lord  Chancellor  to  award  to  any  creditor 
*♦  petitioning  another  commiffion ;  and  fuch  perfon  fo  taking 
"  fuch  fatisfaflion  as  aforefaid,  fhall  forfeit  and  lofe  as  well  his 
*<  whole  debt  as  the  whole  he  fliall  have  taken  or  received,  and 
"  (hall  pay  back  and  deliver  up  the  fame,  or  the  full  value  thereof, 
*'  to  fuch  perfon  as  the  faid  commiffioners  a£ling  under  fuch 
*'  new  commilBon  fliall  appoint,  in  truft  for  and  to  be  divided 
**  amongft  the  other  of  the  bankrupt's  creditors  in  proportion  to 
*'  their  refpeciive  debts."] 

Note:  It  is  provided  in  the  latter  end  of  the  fl:atute  of  21  Jac.  1. 
cap.  19.  "  That  that  a£l,  and  all  other  acls  heretofore  made 
**  againft  bankrupts,  fhall  extend  to  ftrangers  born,  as  well 
**  aliens  as  denizens,  as  efFetlually  as  to  natural-born  fubjecls, 
"  both  to  make  them  fubjecl  to  the  laws  as  bankrupts,  as  alfo  to 
*'  make  them  capable  of  the  benefit,  or  contribution  as  creditors, 
**  by  thefe  laws." 

Upon  thefe   flatutes  which  defcrlbe  a  bankrupt  there  have  For  though 
been  feveral  refolutions,  efpecially  in  the  common  law  courts,  tj^ecommif- 
the  judges  being  the  proper  expofitors  of  all  a6ls  of  parliament ;  darehima 
and  therefore  the  ufual  mctliod,  when  bankruptcy  is  denied,  is  for  bankrupt, 
my  Lord  Chancellor  to  order  it  to  be  tried  in  a  common  law  ''^"'^y  tra- 
court,  on  an  iffue,  bankrupty  or  not *.^  Co.'m.  a. 

*  Or  by  adlion  of  trover,  at  the  fuit  of  the  bankrupt,  againft  the  aflignees,  or  the  meflenger, 

[Every  perfon  being  a  trader,  and  capable  of  making  binding  Exparte 
contratls,  is  liable  to  become  a  bankrupt ;  as  a  nobleman,  mem-  Meymot, 
ber  of  the  Houfe  of  Commons,  clergyman,  is'c.  Kankey  v.  Jones,  ct^!  745! 

Infants  and  married  women  cannot  be  bankrupts.  •£"*  />«'■'« 

Sydebo- 
tham,  I  Atk.  146.     Bull.  Ni.  Pri.  38.     R.  v.  Cole,  i  Ld.  Raym.  443. 

As  to  the  latter,  however,  there   are  exceptions  ;  for  a  Jeme  Ex  parte 
covert  in  London^  being  a  fole  trader  according  to  the  cuftom,  is  C^mngton, 
liable  to  a  commiffion  of  bankrupt,  and  her  feparate  efFefts  in  Lavie'v. 
trade  may  be  felzed  and  applied  to  the  payment  of  her  own  debts  Philips,  3 
contracted  in  fuch  feparaie  trade.  i  Bl.  Rep.^"-o.  ^s 'c 

There  is  alfo  another  exception  of  a  mere  doubtful  nature,  Co.  Bani- 
where  a  feme  covert  lives   apart   from   her  hufband,    atting   as  ''"?'  ^""^'h 
zfauefole,  he  not  being  liable  to  her  debts.     If  a  wom.an  under  ^ 
thefe  circumflances,  though  not  the  wife  or  daughter  of  a  free- 
man of  Lotidouy  enters  into  trade,  and  contracts  debts,  it  feenis 

Vou  I,  C  c  that 
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tliat  (he  is  liable  to  a  commiflion  of  bankruptcy.  The  (latutes 
contain  no  exception  either  of  an  infant  ox  feme  covert ,-  their  in- 
capacity to  be  made  bankrupt  arifes  from  the  operation  of  law, 
vhich  declares  them  incapable  of  making  binding  contrafts.  The 
criterion,  therefore,  of  a  feme  covert  being  capable  of  coming 
under  the  bankrupt  laws,  appears  to  be  her  liability  to  be  fued 
to  execution  for  the  debts  fhe  has  contracted  during  coverture. 
A  commifhon  of  bankruptcy  is  confidered  as  a  ilatute  execution. 
If  a  married  woman  is  fo  circumftanced  as  to  be  fubjedl  to 
a  common  law  execution,  there  does  not  appear  to  be  any  reafon 
why  Ihe  fliould  not  likewife  be  fubje£l  to  a  ftatute  execution. 
And  upon  this  principle  it  is  prefumed  Lord  Chancellor  Apfle-j 
relied  in  the  cafe  of  Mrs.  Fitzgerald^  in  1772,  where  it  appeared 
that  Richard  Fitzgerald^  hufband  of  Amie  Fitzgeraldy  having  for 
fome  years  carried  on  the  bufmefs  of  a  linen-draper  in  St.  Giles 
in  the  Fieldfy  in  the  county  oi  Middlefex^  on  the  14th  March 
1768,  agreed  upon  a  feparation,  when  articles  were  accordingly- 
entered  into  for  that  purpofe,  and  executed  by  and  between 
them ;  by  thefe  articles,  Fitzgerald,  in  order  to  make  provifion 
for  his  wife  and  children,  and  in  confideration  of  600/.  then  by 
him  taken  to  his  own  ufe  out  of  his  eftate  and  effe6ts,  afligned 
to  trullees  all  his  flock  in  trade,  houfehold  goods,  and  all  fums 
of  money  due  to  him,  and  then  outftanding  on  his  books,  toge- 
ther with  the  faid  books,  and  the  leafe  of  his  houfe,  upon  truft 
for  the  faid  Atnte,  as  her  own  feparate  eftate,  to  be  difpofcd  of  as  Ihe 
{hould  think  fit,  and  to  be  by  no  means  fubje£t  to  the  debts, 
control,  or  intermeddling  of  her  faid  hufband.  And  it  was 
thereby  further  agreed,  that  the  faid  Anne  fliould  have  the  liberty 
of  trading  without  any  interruption  from  her  faid  hufband,  fhe 
paying  all  the  debts  then  owing  by  him  in  trade,  and  maintain- 
ing their  children  at  her  own  expence,  and  faving  him  harmlefs 
from  the  fame,  and  from  all  contra£ls  and  agreements  to  be 
thereafter  entered  into  by  her,  either  in  the  way  of  trade  or 
otherwife.  The  feparation  took  place,  and  the  hufband  received 
the  600/.  to  his  ov/n  ufe  ;  and  they  ever  after  lived  feparate  and 
apart  from  each  other,  and  he  went  to  the  Eajl-Itidies.  The  faid 
Anne  was  left  in  pofiefTion  of  efJecls  to  the  amount  of  900/.,  to 
be  employed,  and  which  \vere  employed  by  her,  in  the  faid 
trade ;  and,  by  buying  and  felling  goods  in  that  trade,  fhe  got 
her  living  and  maintenance  for  herfelf  and  children,  continuing 
in  her  hufband's  houfe,  and  there  carrying  on  the  bufmefs  of 
a  linen-draper,  on  her  own  account,  and  in  her  own  name,  as  a 
fole  trader,  near  four  years.  In  December  1771,  a  commifTion  of 
bankrupt  was  taken  out  againft  her,  when  the  commiflioners  re- 
fufed  to  find  her  a  bankrupt,  becaufe  (lie  was  a  feme  covert  re- 
fiding  in  the  county  of  Aliddlefex,  and  not  a  feme  fole  merchant 
trading  in  the  c\^)' oi  London  :  but,  upon  petition  to  the  Lord. 
Chancellor  (counfel  being  heard  on  both  fides),  his  lordfhip  ordered 
the  commifTioners  to  proceed  to  find  Mrs.  Fitzgerald  a  bankrupt, 
and  the  meffenger  to  take  pofTeffion  of  her  efFetts :  and,  accord- 
ingly, fhe  was  afterwards  declared  a  bankrupt  (a). 

A  fhoemaker 
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But  If  zfeme  fole  trader  commits  an  acl  of  bankruptcy,  and  Co.  Bank- 
afterwards  marries,  and  lives  with  her  hulband,  fhe  cannot  be  '^^f^  L^-t 
made  bankrupt.     A  commiiTion  of  bankrupt  iiFued  2oth  December  parte  iMear, 
1785,  againft  Frames  Mear^  by  the  name  of  Frances  the  wi^e  of  23d  July 
Henry  Mear  of  Mofeley  in  the  parifh  of  Tardley^  in  the  county  of  '^S?. 
Warivick,  before  her  intermarriage  known  by  the  name  oi  Frances 
piper  of  Birmini^.hamj  .  in    the   county  of  JVarwick,    innh'.-Idcr. 
She  had  I^pfore  her  marriaj;e  kept  an  inn  in  Birminoham,  but  had 
decHned  1  uiinefs  oni-jih.  December  I'j'i^,  previous  to  the  date  of 
thecoma!  (lion,  andon  i^xh.  February  1785,  had  interrnarried  with 
Henry  Mear.     The   acl   of  bankruptcy  was  proved   before   the 
commiflioners  to  have  been  committed  in  Ocloher  1784.     Mear 
and  his  wife  petitioned  to  fuperfede  the  commiiTion,  alleging  that 
neither  the  petitioning  creditor's  debt,  the  trading,  nor  the  acl 
of  bankruptcy,  could  be  proved,  and  alfo  relying  upon  the  illega- 
lity of  the  commifhon,  as  having  been  ilTLied  aguinlt  a  married, 
woman.     The  Lord  Chancellor  was  of  opinion,  that  the  com- 
milhon  was  illegally  iflued  againft  the  faid  Frances  Mear^  upon 
the  ground  of  her  marriage ;  and  therefore   it  was  ordered   to 
be  fuperfedcd,  without  going  into  the  other  objeftions. 

An  executor  of  a  trader,  who  merely  difpofes  of  the  teftator's  i  Atk.  io»j 
flock,  or  buys  things  for  the  purpofe  of  meliorating  it,  is  not  li-  ^°,^^  ^^S- 

able  to  be  a  bankrupt.]  Teltator  or- 

dered the  refidae  of  hii  eltate  to  be  eirjiloyed  in  carrying  on  his  trade  :  This  refiJiie  is  liable  for  all  the 
debts  of  the  c;ide.  Hankey  v.  Hammjnd,  at  t!is  RoIIj,  1785.  In  Hankey  v;  Twogood,  Mich. 
1785,  Lord  Thurlow  espreHed  the  fame  opinion;  and  alfa  intuna'.ed}  that  the  executor  carrying  on  the 
traue  with  ic  might  hi  a  bankrupt,  eve.^.  though  his  name  did  not  appear,  and  that  he  would  be  per- 
fonally  liable  for  die  debts.     Co.  Bankrupt  Latvi,  84. 

A   fhoemaker  is  within    13  ii//z.  cap.n-i  for  he  lives  by  his  Cro.  Ellr, 
credit  in  buying  leather,  and  felling  it  again  in  {hoes,  and  not  on  q^^'p'*^* 
his  manual  labour  only,  as  labourers  and  hufbandmen   do  ;  for  31   pi.  j'. 
the  thing  bought  and  fuld  under  different  forms  is  the  leather  j   3MiJ-33'3- 
and  though  the  fhoemaker's  labour  [a)  is  employed  iil  the  altera-  [Jjfjjjj?^^-^ 
tion  of  the  form,  yet  men  da  not  contract  for  the  labour,  but  for  this  cafe,  is 

the  thing  itfelf.  0"'y  '"  me- 

lioration of 
the  commodity,  and  rendering.,it  more  fit  for  fale.  A  butcher  hath  been  boHen  to  be  a  trader  within 
the  ftatutcs  ;  and  this,  though  the  court  exprefi'eJ  themfcives  very  fenfible  of  the  inconveiyence  of  ex- 
tending the  bankrupt  laws  to  perfons  whofe  living  is  undoubtedly  gotten  by  niechanicai  hbour,  with  a 
mixture  of  buying  and  felling.     Dalley  t.  Smith,  4  Burr.  2148.] 

A  weaver  and  dyer  are  within  the  ftatute,  for  they  get  their  Cro.  jac. 
living  by  buying  and  felling,  and  therefore  may  have  an  adionfor  S^^-  p'-  6* 
calling  them  bankrupt. 

If  one  covenants  with  the  king  to  vi£lual  the  fleet  at  a  certain  y^nt.  270. 
rate,  and  thereupon  buys  up  a  great  qnantity  of  provifion,   ^c.  Littiero^s*' 
though  with  the  furplus  he  vicluals  merchants,  yet  being  origi-  cafe,  sd- 
nally  defigned  for  the  ufe  of  the  navy,  it  -will  not  make  him  a  judged, 
trader  within  the  adl ;  aiid  it  is  one  acl  or  contract  only,  and  not 
a  continued  trading. 

An  inn-keeper,  as  fuch,  can  be  no  bankrupt;  for  though  he  Cro.  Car. 
buys  provifions  to  be  fpent  in  his  houfe,  yet  he  does  not  properly  ^^9-  J°^^^^ 
fell  thena,  but  utters  them  at  fuch  rates  as  he  thinks  reafonablcj  and  Pratt, 

G  c  a  ^^^ 


Match  -,5.  and  the  att^idance  of  his  fervants,  furniture  of  his  houf<r,  IfV/ 
^^  s*p^  are  to  be  confulered  ;  and  the  ftatutes  only  mention  merchants 
■fudged  *  that  ufed  to  buy  and  fell  in  grofs,  or  by  retail,  and  fuch  as  get 
b^twceo  their  living  by  buying  and  felling ;  fo  that  their  principal  fub- 
Newton  and  cf^gj^ce  is  by  buying  and  felling  :  Now  the  contrads  with  inn- 
Comb".  iSi.  keepers  are  not  for  any  commodities  in  fpecie,  but  they  are  con- 
s' C.  trafts  for  houfe-room,  tfouble,  attendance,  lodging,  and  ntcef- 

3  Mod.  327.  ^.^j.|g^^  jj,,(^  therefove  cannot  come  within  the  defign  of  fuch 
iShow.  words,  fince  there  is  no  trade  carried  on  by  buying  and  bartering 
a68.  S.c.  commodities  ;  and  though  in  this  cafe  a  jury  ihould  find  that  the 
S^C.  silk!  inn-keeper  got  his  living  by  buying  and  felling,  it  would  not  bring 
309.  S.  c.  him  within  the  flatute,  for  the  reafons  aforefaid. 

Skin.  291. 

S.  P.  Luton  V.  Bigg.  Upon  the  authority  of  thefe  cafes,  it  hath  been  adjudged,  contrary  to  aa 
#WctT opinion  of  Ld.  Holt,  in  1  Ld.  Rayin.  287.  and  12  Mod.  159.,  that  a  'viHual/er,  qua  -jinualler,  is 
not  an  objeft  of  the  bankrupt  laws,  even  though  he  may  occafionally  fell  liquors  out  of  the 
houfe  in   fmall  retail  quantities,  if  tl-.e  file  be  confined  to  paiticular  friends.     Saunderfon  v.  Rowles, 

4  Burr.  2064.  Perking  V.  Prodor,  2  Wilf.  3S2.  l->\x{.'\{  in  Inn-kecpLr  or  7i  'v:8ua!Ur  fell  liquors  ouE 
of  the  houfe  to  ar.y  one  \»ko  applies,  that  will  fubjedt  thfm  to  the  laws,  however  fmall  the  quantities  fold 
may  happen  to  be.  Patman  v.  Vaughan,  i  Term  Rep.  572.  Prielt  v.  Pidgeon,  B.  R.  12  G.  3. 
W'iilet  V.  Edmonds,  B.  R.   13  G.  3.   1773..     Co.  Bankrupt  Luivi,  \(). 

Comb.  iSi.  [A  fchoolmafler  who  buys  books  to  fell  to  liis  fcholarsj  or  the 
3  Mod.  327.  owner  of  a  mine  who  buys  candles  to  fell  to  his  workmen,  cannot 
Wafker'v.     be  bankrupts.] 

Harvey,  22d  November  1788.  Ex  parte  CnAAocVi,  zi'^  Yizz.  Z7')i.  Co.  Bankrupt  L.i^os,  ■j/^,.  It 
wasfornic.ly  holden,  that,  if  the  buying  and  felling,  be  tn  propo.tion  to  any  other  way  the  party  hath  of  living, 
he  may  be  a  bankrupt ;  and,  upon  this  principle,  a  farmer,  who  bought  and  fold  very  large  quantities  of 
fuch  things  as  were  the  produce  of  his  farm,  was  adjudged  a  bankrupt.  Mayo  v.  Archer,  i  Str.  51  J. 
t  Mod.  46.   S.  C.     Bufcall  V.  Hoge,   3  Wiif.  146.  S.  P.j  but  fee  l/'fm. 

3  Mod.  155.       A    carpenter   that  fells   wrought    timber   fecms  to   be   with- 
in the  (latute,  for  he  fells  the  materials,  though  altered  by  his 
(a)  But  a      workmanlhip,  fo  that  he  gets  Iiis  living  by  buying  in  and  felling' 
fhip-carpcri-  ^^^  ^j-^^  timber ;  but  otherwife  it  feems  it  is  of  a  mere  working- 

ter  is.     Ld.  '  ° 

Raym.  741.  («)  carpcnter. 

Rid.  411.  'J-he  buying  part  of  a  fliip  makes  no  trading,  becaufe  it  is  no 

Vent.  29.     buying  and  felling  within  the  llatute  ;  but  tlie  buying  part  in  the 
C     b  ''^S^    ^^'P>  '^"'^  ^^^^  party's  employing  it  in  carrjing  and  re-carrying 
8.  P.*         goods  for  himfelf,  is  an  evidence  of  trade,  becaufe  the  export- 
ation and  importation  of  goods  is  the  bufinefs  of  a  mercliant: 
but  if  a  man  buys  a  part  of  a  iTiip  which  he  lets  to  freight,  this  is 
no  evidence  of  trade,  for  tlicre  is  no  exportation  or  importation ; 
and  if  he  repairs  a  fliip,  which  is  ufual  on  the  credit  of  the  bot- 
tom, and  afterwards  takes  a  fiiarc  in  it  for  his  debt,  a:id  employs 
the  fhip  in  exportation,  it  has  been  holden  by  fonic,  that  fince 
this  is  com.pulfory  upon  him,  having  no  other  way  to  obtain  hi» 
debt,  it  (hall  not  be  taken  as  an  evidence  of  trading,  becaufe  it  is 
only  accidental,  and  not  the  way  the  party  hath  put  himfelf  in  to 
get  his  livelihood. 
March  35.         A  man's  buying  and  felling  brings  him  not  within  the  (latutes, 
Cro.  Car.      f^j.  ^]^gy  intend  fuch  as   gain   the  grcatefl:   part  of  their  living 
Ahz.  68-.  '  thereby;  and  therefore  where  a    armcr  (i-)  bought  and  fold  cattle, 
[Dut,iniat:r  it  wafi  adjudged  that  he  was  in*ot  a  bankrupt,  for  a  farmer  is  not 
r'^'efia^ ''  '^^'^'^^^^  ^^^   Itatutcs,  bccaufc  he  only  fells  the  profits  originally 

raifed 


talfed  from  the  ground  ;  and  if  he  buys  in  commodities,  and  fells  bii/hed,  that 
them  acrain,  this  is  only  accidental.  *!^°  '"■''!!'  °^ 

o        '  J  tne  trading 

Is  not  tnateiia! ;  that  the  true  critciion  is,  whether  the  party  mejns  to  fell  (vvitli  a  view  to  profit) 
to  any  pcrfjn  who  applies  for  the  commodity  in  which  hcprofelFcth  to  deal.  The  intention  of  the  party 
to  trade  in  fuch  commodity,  is  a  qucftion  of  f4<ft  to  be  left  to  a  jury.  As,  where  a  farmer  bougiit 
hntfes  not  calculated  for  the  farming  bufinefs,  an  J  for  the  exprefs  purpole  of  fclljnp.  again,  it  was 
holden,  that  he  made  himfelf  an  object  of  the  bankrupt  laws  :  whether  more  or  f^^\er  inftances 
©f  his  fo  buying  and  felling,  it  was  fiid,  was  proper  for  the  canfideration  of  the  jury.  Bartholomew 
V,  Sherwood,  i  Term  Rep,  573.  (i>}  See  Stat.  5  G.  2.  c.  30.  f.  40.  [A  perfon  buys  cartle  at  a 
fair,  keeps  tijem  thrte  or  four  days,  and  then  drives  them  to  another  fair  to  fell  them,  lie  is  a  drover 
within  this  ftatute  of  5  G.  2.,  and  cannot  be  a  bankrupt.    Bull.  Ni.  Pri.  39. J 

[If  a  man  manufaflures  the  produce  of  his  own  l;ind,  as  a 
neceflary  or  ufual  mode  of  reaping  or  enjoying  that  produce,  and 
bringing  it  advantageouily  to  market;  he  fhail  not  be  confidered 
as  a  trader,  though  he  buy  the  neceflary  ingredients  and  mate- 
rials to  fit  it  for  market;  as  in  the  cafe  of  a  farmer  buying  rennet 
and  fait,  to  convert  his  milk  into  cheefe;  or  making  his  apples  into 
cyder.  So  in  the  cafe  of  alum  works;  the  rude  mafs  of  which  N'eu-ton  v. 
is  the  rock,  which  is  dug,  burned,  ftceped,  and  boiled  in  lead,  ^^^^Jf"". 
and  then  mixed  with  kelp,  lees,  and  urine.  Such  alfo  is  the  rultLaw 
cafe  of  coal-mines  («),  v/hei-e  raifing  the  coals  out  of  the  pit  is  76-  [a)  Pure 
as  neceflary  to  the  enjoyment  of  that  fpecies  of  produce,  as  reap-  ^^'vJ^m^'^']' 
ing  and  threfliing  corn  is  to  the  enjoyment  of  corn.  But  where 
the  produce  of  the  land  is  merely  the  raw  materia!  of  a  manu» 
tacluie,  and  ufed  as  fuch,  and  not  as  the  mode  of  raifing  fuch 
produce,  where  the  foil  is  manufactured  and  converted  into  quite 
another  thing,  there  in  truth  the  party  is  and  ought  to  be  con- 
fidered as  a  trader.  And  foch  feems  to  be  the  cafe  of  biick- 
making.  With  refpe£l  however,  to  this  fpecies  of  manufadlure, 
cafes  have  arifen,  wherein  the  queftion,  Whether  it  will  bring  a 
man  within  the  bankrupt  laws  ?  hath  been  much  agitated:  and  as 
this  queftion  hath,  from  accident,  not  being  finally  fettled,  we 
fliall  (late  the  facts  at  large.  Upon  a  petition  for  a  new  trial,  an  Ex  p^rte 
ilfue  having  been  dirc<ftcd  to  try,  whether  the  petitioner  was  or  ^  Br'ch' 
was  not  a  bankrupt,  it  appeared  from  the  report  to  have  been  Rep.  173'. 
proved,  that  tiie  petitioner,  who  was  a  farmer,  renting  a  farm  of 
upwards  of  100/.  a-year,  made  bricks  of  earth  taiccn  ofl^  the 
wafle  without  any  licence  from  the  lord  (to  whom  he  afterwards 
paid  a  confideraticn) ;  that  he  ufed  a  kiln  for  the  purpofe,  not 
built  by  him  himfelf,  and  had,  at  various  times,  made  from 
40,000  to  70,000  bricks  every  year,  and  fold  different  qut^ntities, 
fometimes  only  to  certain  perfons,  and  fom?tInies  generally  to  all 
\vho  came  for  them.  It  was  further  in  evitience,  that  the  kiln 
was  a  fmall  one,  not  fit  for  making  m.orc  than  7000  bricks  at  a 
time.  One  of  the  witnefles  fwore  he  was  employed  by  the  bank- 
rupt to  make  bricks  at  a  certain  price,  and  that  he  fold  them  at 
an  advanced  value.  Mr.  Juftice  Buller^  who  tried  the  caufe,  told 
the  jury  that  the  queftion  was.  Whether  the  bankrupt  kept  a  pub- 
lick  falc  kiln  ?  if  he  did,  it  was  a  trading  within  the  bankrupt 
laws  ;  but  if  it  was  a  mere  private  kiln  for  his  ov»n  ufe,  and  that 
having  too  many,  he  had  only  fold  to  a  neighbour,  that  would 
not  be  fuch  a  trading.    The  jury  found  that  it  was  a  public  fale- 

C  c  3  kiln, 
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kiln,  and  gave  a  verdi£^  for  the  aflignees*,  and  Lord  Thurlowf,  C. 
refufcd  to  grant  a  new  trial.     "  Purchafing  the  earth,"  faid  his 
lordlhip,  "  might,  and  he  thought  it  would  be  holden  to  be  for 
"  the  purpofe  of  carrying  on  the  trade  of  a  brick-maker.     Here 
**  the  earth  was  not  indeed  purchafed,  but  taken  by  way  of  tref- 
*'  pafs,  purged  by   the  fubfequent    confideration,  which   would 
<'  amount  to  obtaining  a  licence,  and  that  brings  it  within  the 
«'  bankrupt  laws ;  that  it  was  not  to  miorove  his  own  eftate,  but 
*«  a  purchafing  of  the  earth  by  licence,  ancillary  to  carrying  on 
"  the  trade  of  a  brick-maker." 
Co.  Bank-         la  thc  cafe  of  Parker  v.  IVells^  there  was  a  fpecial  verdift, 
rui^tLr^is,    ^.>jj(,j^  dated  a  demife  from  the  Archbifliop  of  CaiUerl?uryy  in  the 
Rep.   4.  I     year  1767,  to  John  Parker,  the  father  of  the  plaintitf,  of  an  ex- 
Br.  ch.Rep.  tenfive  farnr.  of  800  acres,  in  which  there  was  a  parcel  of  brick 
*'^*  ground,  for  21  years.     It  ilated  fimilar  demifes  to  John  Parker^ 

the  father,  prior  to  that  in  1 7(^7  ;  and  alfo  a  fubfequent  fimilar 
one  to  the  plaintiff  in  1780:  it  ftated  further,  that  one  William 
Perandy  for  twenty  years  and  more,  before  thc  year  1760,  rented 
the  faid  parcel  of  brick  ground  from  the  faid  John  Parker,  the 
father,  and  made  and  fold  bricks  there.  That  the  faid  W. 
Pei-anH  died  in  1768,  and  upon  his  death  the  plaintiff  took  the 
faid  brick  ground  into  his  own  poffeffion,  and  then  and  there 
bought  certain  materials  and  neceffary  things,  which  were  of  the 
faid  IV.  Berar.d,  in  his  life-time,  ufed  in  making  bricks  there 
at  the  valuation  of  130/.,  and  then  and  there  made  bricks 
and  tiles  of  the  earth  there,  and  fold  them  ;  and  that,  during  the 
time  the  plaintiff  fo  held  the  faid  land,  he  made  bricks  and  tiles 
for  fale  of  the  earth  or  clay  arifing  from  the  brick  grounds,  and 
bought  fand  and  fuel,  which  were  neceffary  ingredients  for  con- 
verting the  earth  and  clay  into  bricks  and  tiles.  Upon  thefe  fa<£l3 
the  court  of  C.  P.  gave  judgment  for  the  plaintiff,  holding  that  he 
was  not  a  bankrupt,  the  bufinefs  of  brick-making  being  carried 
on  by  him,  merely  as  a  mode  of  enjoying  the  profits  of  a  real  eflate. 
This  judgment,  however,  was  reverfed  by  the  court  of  K.  B» 
Upon  a  writ  of  error  from  the  judgment  of  this  lalt  court,  the 
following  queftions  were  put  to  the  Judges,  by  order  of  the 
Houfe  of  Lords,  ifl.  Whether  the  finding  on  this  verdi£l  be 
fufficient  whereupon  to  give  final  judgment.'*  2d,  If  the  finding 
be  infufficient,  what  award  ought  to  be  made  on  fuch  finding  } 
3d,  If  the  finding  be  fufficient,  whether  upon  fuch  finding  the 
plaintiff  in  error  appears  to  be  a  trader  within  the  true  intent 
Dom.  Proc.  and  meaning  of  the  ftatutes  concerning  bankrupts?  The  judges 
J  5th  May  prefent  were  unanimoufly  of  opinion  on  the  firlt  queftlon,  in  the 
*  negative  \  and  upon  the  fecond,  that  a  venire  facias  de  novo  ought 

to  be  awarded*,  whereupon  the  judgments  both  of  the  court  of 
C.  P.  and  of  K.  B.  were  reverfed  ;  and  it  was  adjudged,  that  the 
court  of  Kings  Bench  do  award  a  venire  facias  de  novo.  Thc 
plaintiff  did  not  proceed  on  the  venire  facias  de  novo,  but  another 
action  was  brought  by  agreement  of  the  parties  in  the  court  of 
K.  B.  Buller,  J.,  previous  to  fumming  up  the  evidence,  told 
the  jury,  there  were  three  quellions  for  them   to   determine. 

10  iff,  Whether 


-ift,  Whether  Parker  carried  on  the  trade  of  making  and  felling 
bricks  and  tiles  for  fale,  for  the  purpofe  of  drawing  a  profit  there- 
from ?  2d,  How  long  he  carried  on  trade  for  that  purpofe, 
whether  from  the  23d  of  June  1768,  when  Beratid  A\cAy  to  the 
time  of  his  abfconding,  which  was  on  7th  January  1783,  or 
from  what  time  to  what  time  ?  3d,  Whether  he  was  a  joii.t  oc- 
cupier of  the  farm  with  his  father,  or  the  father  had  the  fole  be- 
neficial enjoyment  of  the  farm  to  his  death  ?  ift,  The  jury  found 
that  the  plaintiff  did  carry  on  the  trade  of  making  bricks  and  tiles 
for  fale,  for  the  purpofe  of  drawing  a  profit  therefrom.  2d, 
That  he  carried  on  the  trade  for  that  purpofe,  from  the  23d  of 
Jitrte  1768,  when  Berand  died,  to  Michaelmas  1778;  that  he 
ceafed  to  make  bricks  at  Michaelmas  1778,  and  he  alfo  ceaf^;d  to 
fell  them  on  the  fame  day.  3d,  That  the  father  had  the  fole  en- 
joyment of  the  farm  to  the  time  of  his  death.  This  finding  was 
to  have  been  drawn  up  as  a  fpecial  verdi£lj  but,  as  it  appeared 
that  Mr.  Parker  had  left  off  brick^making  before  the  petitioning 
creditor's  debt  accrued,  the  defendants  waved  a  fpecial  verdict, 
and  a  general  one  was  entered  for  the  plaintiff.  Another  com- 
milFion  was  afterwards  taken  out  by  a  creditor,  prior  to  Parker's 
quitting  brick-making,  which  commifTion  was  fubmitted  to. 

A  perfon  who  hath  dealt   merely  in  running  and  fmuggling  Ex  pane 
goods,  though  it  is  an  offence,  and  contrary  to  an  act  of  parlia-  Mey^^fj 
ment,  is  ftill  a  trader  within  the  meaning  of  the  bankrupt  acts,  ^       "  *^  ' 
and  liable  to  a  commifTion. 

Lord  Hardwicke  was  inclined  to  think  a  pawn-broker  within  niglimore 
the  bankrupt  a£ts,  and  efpecially  within  the  39th  claufe  of  5  Geo.  2.,  ^' a^]?",^^!; 
the  words  of  which  are,  "  Whereas  perfons  dealing  as  bankers, 
"  brokers,  and  factors,  are  frequently  intrufted  with  great  fums 
**  of  money,  and  with  goods  and  effeclis  of  very  great  value  be- 
**  longing  to  other  perfons ;  it  is  hereby  further  enabled,  that 
*'  fuch  bankers,  brokers,  and  fa£lors  fhall  be,  and  hereby  are  de- 
*'  clared  to  be,  fubject  and  liable  to  this  and  other  the  flatutes 
**  made  concerning  bankrupts."  For,  he  fald,  though  pawn- 
brokers arc  not  exprefsly  named,  yet  the  general  word  broker  is 
the  genus,  and  all   other  kinds  of  brokerage   the  fpecles. 

The  claufe  in  5  Geo.  2.  relating  to  dealers  as  bankers,   took  its  Ex  pane 
rife  from  that  part  of  21  J.  i.,  relating  to  fcriveners,  who  were  "^V'- ';"'"' 
more  numerous  than  in  latter  days  ;  for  bankers  having  taken  upon  ^ 
them  to  a(fl  as  fcriveners,  have  made  It  neceflary  for  the  legifla- 
ture  to  add  bankers  ;  and  a  perfon  afting  as  a  banker  will  be  con- 
Cdered  as  fuch,  although  he  does  not  keep  an  open  fhop. 

Drawing  and  re-drawing  bills  of  exchange  may  or  may  not  be 
exercifing  trade  and  merchandife:  Tt  depends  upon  circumltances  ; 
it  is  a  queltion  of  law  upon  the  fa£l.     Drawing  and  re-drawing  Rlchardfon 
for  large  fums,  and  for  a  long  time,  though  no  commifTion  mo-  Y*  ^"^" 
ney  be  allowed.    It  was  adjudged  would  make  a   man   a  bank-  jjg.'Han-' 
rupt  J  fec^tSj  where  a  party  drew   bills  upon    his  own    account,  key  v.  Jones, 
at  the  expence    of  paying  a  quarter  per  cent.    commifTion,    be-  ^o^'T-  74i« 
fides  intereft  zt  5  per  cent,  for  their  being  difcounted,  and  bor- 

C  c  4  rowed 
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rowed  accommodation-notes   in  exchange  for   his  own   to  the 

fame  amount. 
Colt  V.Net-       Buying  and  felling  bank  (lock  or  other  government  fecuritiea 
Wms.  "o8.    ^'^^^  "°^  make  a  man  a  bankrupt. 

Bird  V.  Lord  C.J.  Holt  inclined  to  think  that  a  {hare  in  the  fhationer's 

iP^ll  m  company  would  not  make  a  m.an  a  bankrupt ;  but  Lord  Keeper 
851.  Wright  held  otherwife. 

Com.  Dig.  A  man  who  lives  by  buying  only,  or  felling  only,  cannot  be  a 
tit.  Ba,,k-     bankrupt. 

Small  V.  There  can  be  no  fuch  thing  as  an  equitable  bankruptcy ;  it  muft 

Oudley,   2       1  J         I n 

r.Wms.+a^.  be  a  legal  one.] 

Palm  325.  If  a  man  contrails  a  debt  while  he  is  a  trader,  and  after  leaves 

Lev'17'  °^'  ^"*^  y^^s  upon  his  eflate  in  the  country,  and  then  abfconds 

Sid.  4.1 1.  for  this  debt,  he  is  a  bankrupt,  becaufe  he  lived  by  his  trade  when 

Sir  Robert  t|;c  ^q)^i  -^vas  coHtradled  ;  but  if  a  merchant  leaves  off  his  trade, 

cafe,  "i  '*"'^  after  contrails  debts,  and  then  fells  off  the  furplufage  of  his 

Ktb.  451.  goods,  but  hath  neither  fadlor,  correfpond&nt,  nor  packer,  he  is 

{a)  rM,.cn  f„\  no  bankrupt. 

^    For  in     ^    '^  ^ 

Venr.  166-,  where  the  fame  cafe  comes  on  again,  the  court  holds  that  he  js  a  bankrupt  ;  otherwife  the 
njifchiet'  would  he  great,  for  men  ca.Tnot  take  notice  when  another  withdraws  his  trade,  or  when  he 
comniands  his  factors  bcyop.d  fca  to  deal  no  larther  for  him;  but  ihey  feeing  great  quantities  of  goods 
and  mercliandife  in  hii  hi.^ds,  are  apt  to  truil  him  j  fo  that  it  is  fit  they  fhould  be  relieved  by  the  ftatutes. 

Sid.  411.  jf  2.  trader  gives  over  his  trade,  and  then  contrails  debts,  and 

Comb  ^'St  ^^^^"  gots  into  trade  again  upon  a  new  flock,  it  feems  upon  the 

But  fee  petition  of  fuch  intermediate  creditors  he  cannot  be  made  a  bank- 

pQugi.295.  rupt,  becaufe  fuch  creditors  did  not  truft  him  upon  the  credit  of 

But  ifaier-    1  •  .  '^ 

(on  leaves        ^'S  tratie. 

goods  in  the  Lands  of  another  to  be  d'fpofed  of,  and  is  to  be  partner  with  him  in  lofs  and  gain,  he  may 

be  a  banicruyt,  fv)r  he  ftill  carries  on  bis  trade  by  proxy.      Palm.  335.     But  the  having  of  a  joint  ftock 

does  not  make  a  bAnkrupt,  without  fome  proof  of  a  difpofal  thereof  j  for  otherwife  there  is  no  com^ 

merce  driven.     zKeb.  487. 

Palm.  325.        If  a  trader  becomes  fecurity   for  another,  he  is  a  bankrupt 

within  the  flatute,  becaufe  he  is  trufted  upon  the  reputation  of 

his  flock  and  dealings,  as  well  where  he  is  fecurity,  as  where  he 

contrails  for  his  own  debts. 

Riym.  375.       A  man  buys  in  England  only,  and  fells  in  Ireland^  he  may  be 

aad^Aivier-    '^  bankrupt,  for  many  merchants  buy  beyond  fea,  and  fell  in  Eng~ 

{on,  2jones,  land  onlv,  and  others  buy  here,  and  fell  beyond  fea  j  for  it  is  trad-* 

141.  s.c.    iijj,  that  makes  a  man  capable  of  being  a  bankrupt. 
2  Vein.  162.       °  r  &  r 

S.  C.   cit£d. 

Silk.  no.  A  gentleman  of  the  Temple  went  from  thence  to  Li/ho/j,  where 
pi.  5.  B.rd  }jg  turned  failor,  and  traded  to  England,  and  broke :  It  was 
'  vi/'^ll'-.    infilled  upon  that  the  flatutes  of  bankrupt  did  not  extend  to  per- 

WICK}    ^J*   J  '  •-/•n 

trai  Htbar.  fons  out  of  the  realm,  the  fubjeil  of  them  being  caies  of  arrcfls, 

[S-e  t'.ie  outlawries,  and   departing  the  realm;  and   that  the   21  Jac.  i. 

t^JTcu'')Oy  ^'  '9    ^^''nich  extends  to   aliens,    is  to   be   underilood  of  aliens 

ruled  by  Ld.  hcre  :  But  the  court  held  him  a  bankrupt  by  reafon  of  his  trading 

Hardwitke,  y^jther  and  back  again,  which  gained  him  a  credit  here. 

upon  tfe 

authority  of  t'.iis  Cafe,  in  the  matter  of  Aftiey,  ex  farte  Smith,  cited  in  Cowp.  402-,  zni  er  ptrte 

WiUiamion, 


Willlamfon,  l  Atk.  8i.  AnJ,  conformably  to  thefc  deafions,  ic  is  now  ft«Ied,  that  if  a  merchant  wha 
trades  to  England,  but  who  is  a  native  of,  and  both  been  conltantly  refident  in,  a  country  not  fubjeft  to 
tht  Englijh  laws  concerning  bankrupts,  comes  into  this  country,  and  commits  an  aft  of  bankruptcy,  he 
becomes  an  obj'-ct  of  tne  bankrupt  laws.  A.exander  v.  Vaugl^an,  Cowp.  398.  Inglifs  v.  Grant,  5  Term 
Rep.  530.  S.  P.  But  the  act  of  bankruprcy  muft  be  committed  here;  that  canast  be  committed 
abroad.     Ibu:. 

[But  die  bankrupt's  declaration  of  his  fears  of  being  arrefted,  Ambrofe  t. 
or  of  his  bad   circunftances,  is  not  evidence  of  a  bankruptcy,  ^'"^i"** 
unlefs  where  it  is  concomitant  with  fa£ts ;  fuch  as  removing  his  Hardw'TIj. 
goods,  books,  C5'f.  or  where  the  bankrupt  himfelf  contefts  the  Cockran  v. 

COmmiffion.  ^,,  p,    ^^^    Ld.  Kenyon,  3d  Junt'  i^go. 

Departing  the  realm  will  not  be  an  a6t  of  bankruptcy,  unlefs  Expam 
done  with  a  view  of  defrauding  or  delaying  creditors  :  but  if  it  ^"jl'*""',  * 
appear  that  they  are  in  facl  delayed  by  fuch  abfence,  it  will  be  13 5, .Davis's 
the  fame  as  if  the  original  departure  had  been  fraudulent.  Bar.krupt 

Latvs,  30. 

Therefore  one  Woodier^  a  mercer  on  Ludgate-hill,  who  fled  be-  Bull.  Ni. 
yond  fea  for  the  murder  of  his  wifo,  whereby  his  creditors  were  ^"^''^f  ^^ 
prevented  from  recovering  their  debts,  was  holden  to  have  com-  tion  of  this" 
Uiitted  an  adl  of  bankruptcy.  cafe  in 

Raikes  V. 
Poreau,  cor.  Buller  J.  Lendon  Sittings  after  Tr.  Term  1786.     Co.  Bcrkrupt  Laivs,  92. 

But  a  trader  going  abroad,  to  avoid  performing  a  duty,  will  Co.  Bavf^. 
not,  therefore,  be  a  bankrupt;  as  if  it  be  to  avoid  an  arreit  upon  '""/" -^"wr, 
nn  excoinmun'uato  capiendo^  or  the  fervice  of  procefs  to  enforce  a 
decree  in  Chnncery,  uniefs  it  be  a  decree  for  the  payment  of 
money  :  but  if  creditors,  by  fuch  abfence,  are  delayed  and  de- 
frauded, it  then  becomes  an  acl  of  bankruptcy,  according  to  the 
principle  of  IVcodicrs  cafe,  and  that  above  referred  to. 

Though  a  tra.ler  depart  the  realm  in  good  circum fiances,  yet  vin.  Abr. 
if  he  run  in  debt,  and  defer  his  return  in  order  to  avoid  arrefts,  *'^-  Credircr 
this  is  tantamount  to  his  departing  in  order  to  defraud  his  ere-  ""  .  ""*" 
ditors.] 

If  a  man  keeps  his  houfe  for  a  long  time,  this  does  not  imme-  Palm.  325. 
diately  make  him  a  bankrupt ;  but  if  he  conceals  himfelf  within  iSalk.no. 
his  houfe  but  for  a  day,  or  hour,  to  delay  or  defraud  his  creditors, 
he  is  a  bankrupt. 

If  there  be  a  procefs  out  againfl  a  merchant,  who  thereupon  Cro.Ei.i-, 
keeps  houfe  to  fave  himfelf  from  an  arrefl:,  and  after  goes  cut  to  Godb.  25. 
market,  and  other  places,  but  hearing  of  a  new  procefs,  keeps 
houfe  again,  and  after  goes  at  large ;  per  Cur,  he  is  no  bankrupt, 
becaufe  though  the  keeping  houfe  is  an  a£l  of  bankruptcy  for 
which  a  commiflion  might  have  iiTued  at  that  time,  yet  by  his 
going  abroad  it  is  purged  ;  and  though  the  flatute  makes  the 
keeping  houfe  an  acl  of  bankruptcy,  yet  it  muft  be  underftood 
of  a  keeping  in  order  to  conceal  himfelf. 

But  if  y4.  commits  a  plain  acl  of  bankruptcy,  as  keeping  houfe,  Hopkins  t. 
ilfc.j  though  he  after  goes  abroad,  and  is  a  great  dealer,  yet  El'is.  iSaik. 
that  will  not  purge  fuch  a(£l  of  bankruptcy,  but  he  will  ftill  re-  rcolkettv. 
plain  a  bankrupt :  but  if  the  acl  was  not  plain,  but  doubtful.  Freeman, 
then  going  abroad,  and  dealing,  C5*c.  will  be  an  evidence  to  ex-  iTermRep. 
plain  tlie  intent  of  the  firft  a«^  ;  for  if  it  was  not  done  to  defraud  ^^^.'piaia  ' 

creditors, 
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onequWocal  credltots,  and  keep  out  of  the  way,  it  will  not  be  an  a£l  of  banlc- 

aftofbank  ruptcy  within   the  ftatiite.     Alfo,  if  after  a  plain  a£l  of  bank- 

nofbe""'  ''"P^'^y>  ^^  P^ys  off>  or  compounds  with  all  his  creditors,  he  is 

purged  or  bccome  a  new  man. 

explained  by  fubfequent  circumdances.     Iiiid.'\ 

Garret  V.  [Although  the  ftatute  oi  Eliz.    mentions  "the  beginning  to 

Aloule,  5  <(  \itc^  houfe  to  defraud  creditors"  as  an  act  of  bankruptcy,   yet 

^yj.  the  conftruCtion  which  it  hath  obtained  is,  that  there  muft  be 

Hawkes  v.  an  a£lual  denial  to  fome  one  creditor,  with  intent  to  defraud  or 

Saunders,  }i|nder  fuch  Creditor,  in   order  to  conftitute  the  a£t  j  that   the 

Tr.  24  0.1.  ,  .  .    . 

B.  R.  Co.     debtor's  keeping  houfe    "  with  that  intent,"    or  giving    gene- 

Bankruf't      xzl  ordcrs  to  a  fervant  to  deny  him  to  creditors,    without   an 

^^'  2f"    actual  denial  to  fome  creditor  who  hath  a  debt  at  that  time  due, 

7  Vin.  Abr.         .,,,._..  ' 

6.  pi.  14.     will  not  be  iufficient. 

A  denial  to  a  creditor  coming  at  an  unfeafonable  hour,  or  a  denial  in  cafe  of  ficknefs,  or  being  engaged 
in  company  or  bufinefj,  is  not  an  a£t  of  bankruptcy.     Bull.  N.P.  39.     i  Atk.  20Z. 

(a)  Barrow  It  hath  been  holden  [a),  that  a  denial  to  a  perfon  coming  on 
Z'  ^1^1*      behalf  of  a  creditor  to  demand  the  debt  will  not  be  within  the 

cor.   i-#a. 

Camden,  ftatute.  But  it  is  certain,  that,  in  practice,  a  denial  to  the  clerk 
Norwich,  of  a  holder  of  a  bill  or  note,  is  confidered  as  fuch  evidence  of 
Bromley  V?    keeping  houfe  as  to  make  it  an  a£t  of  bankruptcy, 

Mundee,  Bull.  N.  P.  39.     Colkett  v.  Falcb,  Co.  Bankrupt  Ljwi,  99. 

Hooper  V.  Whether  a  denial  in  confequence  of  a  pre-concerted  agree- 

Smith,  I  rnent  between  the  debtor  and  liis  creditors  (hall  be  an  adl  of 
Eiill.  mTf.  bankruptcy,  was  formerly  doubted  :  but  it  feems  now  to  be 
39.  Allen  fettled,  that  if  the  denial  be  to  any  of  the  creditors  privy  to  fuch 
v^ Hartley,  agrggj^^gnt,  it  is  fraudulent,  and  not  a  good  acl  of  bankruptcy  : 
B.  R     Co.  fecuj  if  to  a  creditor  not  acquainted  with  the  agreement. 

Bankrupt  Laws,  7.  Cawley  v.  Hopkins,  London  Sittings  after  Mich.  Term  1785.  cor.  Duller,  J. 
Jd.  102. 

iSaik.  no.  Ahfenting  htm/elf ^  may  become  an  a6t  of  bankruptcy  or  not, 
HairTctf-^'  f^o"^  the  intention  of  the  party  :  if  it  be  done  with  a  view  of  de- 
z  Str.  809'.  fraud ing,  or  even  delaying  his  creditors,  and  the  abfence  be  but 
for  a  fnigle  day,  it  will  be  an  a£l  of  bankruptcy  ;  and  his  very 
abfenting  himfelf  is  fufficient  prima  facie  evidence  of  an  intent  to 
Green,  53.    defraud  or  delay  his  creditors  :  but  it  muft  be  voluntary,  and  not 

by  means  of  an  arreft.] 
Bradford's  Jf  a  man  permit  himfelf  to  be  outlawed  to  the  intent  or  pur- 
"i.^'u^Id.  P^^"^  *°  defraud  his  creditors  of  a  juft  debt,  it  is  one  of  the 
69.  114.  caufes  of  bankruptcy  ;  fo  that  on  a  fpecial  vcrdi£l,  if  a  jury  find 
176.  S.c.  that  he  was  outlawed,  and  do  not  find  that  it  was  in  fraudem 
S  C.  Ld.  creditorum,  this  is  not  a  fufhcient  finding  to  make  him  a  bank- 
c.  B.  Co-  rupt ;  becaufc  the  intent  of  the  ftatute  was,  that  it  muft  be  fuch 
myns  faith,  ^j^  outhwry  as  the  debtor  permits  by  keeping  out  of  the  way  to 
outlawry  be    defraud  his  creditors. 

reverfed  before  the  commiflion  ifTues,  or  for  default  of  proclamation  after  the  commiflion,  It  fliall  not  be 
an  adl  of  bankruptcy.  Com.  Dig.  tit.  Bankrupt,  C.  4.  But  S^u.  of  this  opinion  ?  for  it  refts  merely 
on  the  g-.eat  authority  of  that  writer  j  and  if  the  outhwry  were  originally  fraudulent,  and  intended  to 
defraud  01  delay  creditors,  it  feemeth  that  no  fubfequent  event  would  be  fuflkieat  to  purge  the  fraud, 
and  prevent  the  cfieil  of  the  bankrupt  afts.J 

[An 


[An  outlawry  in  Ireland  doth  not  make  one  a  bankrupt ;  but  Com.  Dig. 
In  the  county  palatine  of  Durham  it  doth. 3  *"•  ^''2«*- 

'  rupty  C.  4.  Co.  Bankrupt  Lawi,  103. 

yielding    h'lmfelf   to  prifoti^    is    to   be    intended  a   voluntary  Billing. 95. 
yielding  for  debt ;  and  if  a  perfon  capable  of  paying  will  not-  Good.  a^. 
withftanding,  from  fraudulent  motives,  voluntarily  go  to  prifon, 
it  is  an  act  of  bankruptcy. 

B.  was  arrelled  for  28/.,  and  though  he  had  money  fufficient  Ex  parte 
to  pay  the  debt,  yet  chofe  rather  to  go  to  prifon,  in  order,  as  he  Burton.vin. 
declared,  to  force  his  creditors  to  come  to  a  compofition.     The  fl„^^/j„i. 
Lord  Chancellor  faid,  this  is  an  a£l  of  bankruptcy  within  1  Jac.  i.,  62. 
though  without  fuch  intent,  yielding  himfelf  to  prifon  was  no 
adl  of  bankruptcy,  unlefs  he  lay  there  two  months ;  otherwife 
where  the  party  procures  himfelf  to  be  arrefted  on  a  fliam  debt, 
for  that  by  the  ftatute  of  Elizabeth  is  immediately  an  a(St  of 
bankruptcy. 

Willingly  or  fraudulently  procuring  his  goods  to  be  attached  or  fequef-  a  BI.  Com. 
teredy  is  declared  to  be  an  adt  of  bankruptcy,  for  it  is  a  plain  and  diredl:  ^'^' 
endeavour  to  difappoint  his  creditors  of  their  fecurity.  But  an  attach-  \^^"^'  ^'^' 
ment  out  of  a  court  for  default  or  laches  is  not  an  adl  of  bankruptcy ;  ciavey  v. 
nor  if  A.  has  a  re<flory  impropriate,  and  the  tithes  are  fequeftered  Haley, 
for  not  repairing  the  chancel,  will  he  thereby  become  a  bankrupt.  ^°*i''427- 
The  attachment  here  meant,  and  which  the  legiflature  had  in  Harmanv. 
view,  is  that  fort  of  attachment  by  which  fuits  are  commenced,  Spottifw- 
as  in  London  and  other  towns  where  that  fpecies  of  procefs  is  "°q' 
ufed  ;  therefore  a  fraudulent  judgment  and  execution  fued  there-  B.  R.  Co. 
upon,  was  held  not  to  be  procuring  goods  to  be  attached  within  ■^""^''''/'f 
the  words  of  this  aft.  ^'"'^'^  '**' 

Making   any  fraudulent   grant  or  conveyance  cf  his  lands    and 
tetiementsy  goods  or  chattels.     A  fraudulent  grant,  to  come  within 
the    meaning  of   this   itatute,    muft  be   by    deed  ;    therefore    a  Martin  ▼. 
fraudulent  fale  of  goods,  not  by  deed.  Is  no  a£l  of  bankruptcy  in  ^^*''^^s,  4 
itfelf :  but  being  a  fcheme  concerted  at  the  eve  of  a  bankruptcy,     ""'  *'^^ 
to  cheat  innocent  perfons.  In  order  to  fecure  particular  creditors, 
it  is  fuch  a  fraud  as  fhall  render  the  fale  void. 

A  trader,  before  he  becomes  a  bankrupt,  may  prefer  one  Worfelyv. 
creditor  to  another,  and  may  pay  him  his  debt,  or  may  make  ^^  Mattes, 
him  a  mortgage,  with  poflciTion  delivered,  or  may  aflign  part  of  wiifont/' 
his  efFedts :  but  a  preference  of  one  creditor  to  the  reft,  by  con-  Day,  zBurr. 
veying  by  deed  all  his  efFedls  to  him,  or  fo  much  of  his  ftock  in  trade  ^^7- 
as  to  difable  him  from  being  a  trader,  is  a  fraud  upon  the  £afto,Do^'g. 
whole  bankrupt  law,  and  an  adl  of  bankruptcy.  2S2.  '.And 

it  makes  no 
difference  whether  the  aflignment  be  to  indemnify  a  furety,  or  for  a  prefent  debt.  Haffd  v.  Simpfon, 
Hili.  24 G.  3.  1784,  B.  R.     Co.  Bankrupt  Laws,  ic6. 

An  aflignment  of  all  a  trader's  efFeds  for  the  benefit  of  all  Kettle  t. 

the  creditors,  has  been  holden  an  adl  of  bankruptcy,  unlefs  they  H^"'"ion<J. 

all  aflent  to  the  deed.     But  (a)  in  fuch  cafe  it  is  not  permitted  fj^H^^yG. 

to  thofe  who  execute  the  deed  to  fet  it  up  as  an  adt  of  bank-  3.  Co.Ba,:kl 

yuptcy.  '""/''  ^•^'J''» 

*     '  108.     {a)  Bamford  v.  Baron,  cited  in  i  Term  Rep.  s;4. 

An 
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Jacob  V.  An  affignment  of  part  of  a  trader's  effedils  may,  under  certain 

Shepherd,  circupiftancCvS,    be   good   and  valid  ;    but   an   alligmncnt  of  his 

Unwinv.  cfTecls,  wjlli  oulv  a  colourable  exception  (a)  of  a  fmall  part,  will 

Oliver,  id.  not  prevent  the  deed  from  being  fraudulent,  and,  of  courfe,  it  will 

+*'•  be  an  a£l  of  bankruptcy. 

Iicr's  cafe,  iJ.  477.     Law  v.  Skinner,  2  El.  Rep.  996.     Compton  v.  Bedford,  i  Bl.  Rep.  362. 

Linton  V.  And  an  affignment  by  deed  of  only  part  o(  a  trader's  efFedls 

Bartiect,  3    ^^  ^  £.,  jj.  creditor  will,  if  done  in  contemplation  of  a  bankruptcy* 

Wilf.  47.       .      .  ^  ^    .  '  *^  sr     J' 

Devon  V.       be  itlelt  the  very  ace. 

Wans,  Dougl.  86.     Round  v.  Hope  Byde,  London  Sittings  after  Mich.  Term  1779.    ^®'  ^'^"^''"f^ 
Laws,  114. 

Haffel  V.  A  grant  or  conveyance  fraudulent  within  the  flatute  13th -£"/«, 

c""s°"i      °^  ^"^^^  £/iz.,  is  an  d.£t  of  bankruptcy. 

rupt  Laws,  IC7.  ?. 

Being  ayycjled  for  debt  JJjally  after  fuch  arrejly  lie  in  prifon  tiva 
vionihs  or  more,  upon  that  or  any  other  arrefl  or  detention  in  prifou 
for  debt. 
3  Lev.  5S.        The  arrefl  mufl  be  lawful,  and  therefore  an  arrefl:  by  an  ex- 
ecutor before  probate  is  not  within  the  a6l. 
I  Burr.439.       The  itatute  does  not  make  the  mere  being  arrefled  an  a£l  of 
bankruptcy.     The  mofl  fubftantial  trader  is  liable  to  be  arrefled ; 
but  the  prefumption  of  infolvency  arifes  from  his  lying  in  prifon 
two  months,  without  being  able  to  get  bail ;  nor  will  this  pre- 
fumption be  obviated  by  a  mere  formal  bail  put  in  for  the  purpofe 
of  changing  from  one  cuflody  to  another.     Where  bail  is  really 
put  in,  the  bankruptcy  only  relates  to  the  time  of  the  furrender  ; 
but  when  it  is  only  a  formal  bail,  it  will  have  relation  to  the  firfl 
Dunccmbv.  j^^j-eft.     Therefore  a  man  arrefled  in  Kent,  and  brought  up  to 
Lev.  C-.    I  London  to  be  bailed,  and  immediately  turned  over  to  the  King's 
Ventr.  370.  Bench  prifon,  where  he  lay  two  months,  was  held  a  bankrupt 
Raym.  479.  {^^^-^  jj^g  {^^1^  arreft.     In  a  cafe  where  a  man  was  arrefled  on 
Green,*  I      the  2d  of  i'z/rtv,  and  ou  the  4th-of71'/rt^  was  charged  in  cufliody 
Kurr.  439.    with  that  and  another  action,  and  lay  in  prifon  till  the  2d  July 
Lkh^^       at  the   fuit  of  the   firil   plaintifF,  when  he  was  difcharged  out 
Term  Rep.    of  cuftody  as  to  him,  and  continued  in  prifon  at  the  fuit  of  the 
141-  fecond  plaintilF  till  the  6\h.  oi  July ;    the  court  held  there   was 

v.^E^ei*    P^3i"^y    ai^  a<^  of  bankruptcy  on    the    4th  of  J%,    whatever 
»3ur.  lis'.    difpute  there  might  be  as  to  its  being  a  bankruptcy  on  the  2d. 
Hope  V.  It  lias  in  one  cafe  been  determined,  that  lying  in  prifon  two 

S*'"'  ^  lunar  monihs  will  make  the  party  bankrupt  from  tlie  time  of  the 
Wer.  489.  ^i^'t  arrefl  ;  and  though  the  comniilTion  was  taken  out  before  the 
two  months  expired,'  yet  he  appearing  to  be  bankrupt  by  relation 
to  a  time  before  the  fuing  it  out,  it  was  held  fufficient. 
Bill!.  A',  p.  I3u(-  v/hercy^.  being  arrefled  puts  in  bail,  afterwards  furrendcrs 
^  '  in  difcharge  of  his  bail,  and  is  above  two  months  in  prifon,  he 

is  a  bankrupt  only  from  the  time  of  his  furrender,  not  froni  th-' 
time  of  his  ancd. 

Being  arrrfed  for  1 00  /.  or  more  jujl  debtSy  fhall  efcape  out 
of  prfon.  The  act  clearly  intends  fuch  an  efcape  as  fhews  he 
mran;i  to  ruu  away^  and  tl;ereby  to  defeat  his  creditors  j  it  muft 

be 
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be  An.  efc^pe  ngainll  the  will  of  the  flierifF,  for  a  man  fliall  not  be 
inade  a  crimlu.il  where  he  has  not  the  leaft  criminal  intention  to 
difobey  any  law. 

Therefore,    a   man  who  was  arrefted  in  Kevt,  and  coming  to  Rofe  v. 
town  in  cuftody  of  the  flieriiT's  ofBcer,  was  permitted  by  him  to  ^p""' 
call  at  his  attorney's  houfe  in  the  city,  and  from  thence  imme-  '   ^^'■•4.3» 
diatcly  carried  to  the  judge's  chambers  in  obedience  to  a  habeas 
corpus^  was  held  not  to  have  efcaped  in  the  fenfe  of  this  aft  of 
parliament,  but  to  have  remained  fubflantially  in  cuftody  uot- 
vvithftanding  his  being  carried  into  another  county. 

If  any  banhruptj  after  ijfuing  atiy  coinmijfio7i  againj}  him,  pay  to  the 
pcrjln  ivho  fiied  out  the  Jamey  or  cther%vife  give  and  deliver  to  fiich 
perfoiiy  goods  cr  any  other  fa lisf action  and  fecurity  for  his  debty  ivhereby 
fuch  pcrfon  Jhall privately  have  and  receive  more  in  the  pound  in  refpeci 
of  his  debt  than  the  other  creditorsy  fuch  payment  of  money  fh all  be  an 
aH  of  bankruptcy. 

In  an  adlion  brought  againft  the  defendants  (one  of  whom  had  Vemon  v. 
been  a  co-alTignee  with  the  plaintiff,  and  removed  for  the  pur-  Hankcy, 
pole)  to  recover  the  proceeds  or  a  variety  or  articles,  amounting  ^-      ^^^^^ 
to   upwards  of  6000/.,    which    had  been  alTigned  to  them  by  Trin.Tcrm, 
the    bankrupt,    after   feveral    afts    of    bankruptcy;    Buller,   J.  ^7^-V 
faid,   there   have   been    three   points  made    In   this   cafe;    ift. 
Whether    by  the   leaving   of   her  houfe,    INIrs.  Tyfer    intended 
to  delay  her  creditors.     2dly,  Whetlier  the  leaving  of  the  king- 
dom without  fuch  intention,  but  whereby  in  faifi  creditors  are 
delayed,  be  an  act  of  bankruptcy.     3tlly,  As  to  the  compofition 
with  Mr.  Thachry.     They  are  all  points  of  general  confequence 
and  importance.     The  firll  is  a  queflion  of  facl,  and  it  is  for  you 
to  fay  what  you  think  was  Mrs.  Tylers  intention  when  flie  left 
her  houfe  ;  fhe  knew  that  a  great  number  of  bills  were  foon  to 
become  due,  and  had  not  matle  any  provifion  for  the  payment  of 
them  ;  be  fides,  the  affidavit  of  the  defendant  for  the  purpofe  of 
himfelf  taking  out  a  commifhon  is  very  ftrong,  and  Ihews  you 
what  he  thought  at  the  time.     I  remember  a  cafe  about  fourteen 
years  ago,  in  wliich  Lord  Mansfield  held  fuch  an  affidavit  con- 
clufive  evidence  againft  the  defendant,  and  upon  application  to 
the  court,  tliough  it  was  faid  not  to  be  conclufive,  the  judges 
were  all  of  opinion,  that  it  \v\%  prima  facie  evidence  againit  fuch 
pcrfon  difputing  the  bankruptcy  he  had  fworn  to. 

2dly,  As  to  the  going  abroad,  there  cannot  be  any  doubt  that 
Mrs.  Tylers  creditors  were  thereby  delayed  ;  but  it  is  faid,  that 
it  is  not  fufficient  unlefs  the  going  was  with  an  intention  to  d€- 
lay  them,  and  that  the  bankrupt  went  to  Calais  merely  to  avoid 
an  impending  profecution.  The  law  upon  this  fubjetl  is  elta- 
bliflied  by  Woodiers  cafe,  which  happened  in  1739,  and  was  not 
fo  ftrong  a  cafe  as  this,  for  he  had  more  ground  for  his  apprehen- 
fion,  having  killed  his  wife.  The  point,  indeed,  has  never  been 
neatly  before  the  court  fince  that  time  ;  but  that  cafe  has  always 
been  confidered,  and  atled  upon  as  good  law.  And  at  this  ti:nc, 
without  examining  into  the  expedience  of  that  decifion,  I  flioulJ 
be  extremely  averlie  to  over-rule  it.     For  as  you  have  often  heard 

It 
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it  obferved  from  this  feat,  certainty  and  uniformity  of  decifion 
are  in  matters  of  this  fort,  of  much  more  material  confequence 
than  the  eflablifhment  of  a  rule  one  way  or  the  other.  3dly,  It  ap- 
pears from  Mr.  Ward's  evidence,  that  Thackery  had  fued  out  a 
commiflion  v/hich  was  fealed  on  the  13th  oi  May,  and  that  on 
the  19th,  in  the  prefence  of  one  of  the  defendants,  he  agreed 
upon  Mrs.  Tyler's  paying  him  200/.,  and  giving  fecurity  for  the 
remainder  of  his  debt,  that  the  commiflion  fhould  die  away. 
This  is  exprefsly  made  an  zO:  of  bankruptcy  by  the  5  Geo.  3.  c.  30. 
§  24.  The  aflignment  then  made  to  the  defendants,  being  fubfe- 
quent  to  thofe  a6ls  of  bankruptcy,  there  cannot  be  any  doubt  of 
the  plaintiff's  title  to  recover.  The  jury  found  a  verdidl  for  the 
plaintiff. 
Coier.  The  legiflaturc  having   by  pofitive  laws  declared  what  a£ts 

Davies.iLd.  ^^jj  ^^  confidered  as  criterions  of  infolvency  or  fraud  whereon 
Bun"iJ.V.'  to  ground  a  commifTion,  none  other  can  be  admitted  by  infer- 
40.  Packcn-  encc  or  analogy.  Therefore,  it  is  not  an  aft  of  bankruptcy  for  a 
^'i",<>  r'f"'  trader  fecretly  to  convey  his  goods  out  of  his  houfe  and  conceal 
in  Chance-  them  to  prevent  their  being  taken  in  execution  ;  nor  to  give  mo- 
'y>  4^-  ney  for  notice  when  a  writ  fhall  come  into  the  IherifF's  office  ; 
nor  for  a  banker  to  rcfufe  payment,  if  he  appears,  and  keeps  his 
(hop  open.] 


(B)  Of  the  CommifTion  of  Bankrupt ;  and  herein 
of  the  Creditors  who  may  obtain  it,  and  what 
they  are  to  do  previous  thereto. 

(j)  For  if  ♦tpHE  commlffion  of  bankrupt,  which  arms  the  commlfTiotiers 
'k'"/-'' 'h'^^'^  ^^'^  ^^^  ^^^  power  they  are  to  exercife  over  the  bankrupt 

a  one  Is  a  ^*^^  ^^^  eflate,  is  to   be  granted  by  the  lord  chancellor,    lord 

bankrupt,  keeper,  or  commifTioners  of  the  great  feal,  on  the  application  of 

yet  a  com-  creditors  (a)  only  ;  and  this  is  a  matter  not  difcretionary,  but  to 

not  be  be  granted  {b)  dejure. 

awarded  without  a  petition  from  the  creditors  for  that  purpofe,  [fupported  by  a  proper  affidavit  of  the 
debt.  5  G.  2.  c.  30.  But  fuch  affidavit  need  not  flate  the  particulars  by  which  the  bankrupt  becomes 
indebted.  Ex  farte  Ward,  i  Atk.  153.]  2  Chan.  Ca.  190.  (b)  As  if  the  words  of  the  aft  had 
been,  Jhell  or  ought  to  gtmt.     Vern.  152.     z  Chan.  Ca.  191. 

By  the. 34  H.  8.  cap.  4.,  "  The  lord  chancellor,  treafurer,  t^fci 
"  were  to  take  order  with  the  bankrupt's  lands  and  goods  for 
«  payment  of  his  debts." 

And  by  the  13  E/iz.  cap.  7.,  "  The  lord  chancellor  or  keeper^ 

<*  upon  complaint  in  writing,  (hall  have  power,  by  commiflion 

"  under  the  great  feal,  to  appoint  honeft  and  difcreet  perfonSj 

"  who,  or  the  moft  of  them,  may  take  fuch  order  with  the 

«  body,  ^c." 

nJetChm.      By  the  5th  Geo.  2.  cap.  30.  §44.,  it  Is  ena£led,   "  That  nd 

Bethel  lac    **  commiflion  of  bankrupt  fliall  abate  by  the  death  of  the  king; 

i.^c.  15.  the  **  and  that  if  it  fhall  be  neceflary  to  renew  any  fuch  commiflion 

"by 


*<  by  reafon  of  the  death  of  the  commifTionets  named  in  fuch  comtnif- 

*<  commiflion,  fo  that  a  fufficient  number  of  commiffioners  {hall  ^'oners  may 

«*  not  be  living  who  can  a£l  therein,  or  for  any  other  caufc ;  in  the'death  c^' 

**  every  fuch  cafe   fuch  commiflion  (hall  be  renevi'cd,  and  but  the  bank- 

**  half  of  the  {n)  fees  ufualiy  paid  upon  granting  or  obtaining  of  "'P'-  "Vern. 

**  commiflions  of  bankrupt,  fhall  be  paid  for  any  fuch  renewed  Uiltcom^ 

**  commiflion."  miflion 

againil  two 
bankrupts,  they  muft  be  each  found    bankrupt ;  and  though  one  of  them  ffiould  die,  the  commiflioa 
may  ftill  go  on  ;  but  if  one  of  the  joint-traders  be  dead  at  the  time  of  taking  out  the  commiflion,  it 
abates,  and  is  abfoliitely  void.     Atk.  Rep.  97.  pi.  /J4.      [a]  Ey  ihii  flatuie  a  iiiafter  in  Chaucery  is  to 
fettle  the  fees  of  the  clerk  to  the  commiflion. 

The  5  Geo.  2.  cap.  30.  §  23.,  for  preventing  the  taking  out 
comniiflions  of  bankrupi  malicioufly,  ena£ls,  "  That  no  commif- 
*'  flon  of  bankrupt  fliall  be  awarded  againfl:  any  perfon  whatfo- 
*'  ever,  upon  the  petition  of  one  or  more  creditors,  unlefs  the 
♦*  Angle  debt  of  the  creditor,  or  of  two  or  more  perfons,  be- 
**  ing  partners,  petitioning  for  the  fame,  do  amount  to  the  fum 
*'  of  one  hundred  pounds,  or  upwards  ;  or  unlefs  the  debt  of 
**  two  creditors  fo  petitioning  as  aforefaid,  fliall  amount  to  150/. 
*'  or  upwards  ;  or  unlefs  the  debt  of  three  or  more  creditors  fo 
**  petitioning  as  aforefaid,  fliall  amount  to  200/.  or  upwards; 
**  and  the  creditor  or  creditors,  petitioning  for  fuch  commiflion, 
**  fliall,  before  the  fame  fliall  be  granted,  make  an  affidavit,  or 
**  (being  one  of  the  people  called  Quakei-s)  make  a  folemn  af- 
**  firmation  in  writing,  before  one  of  the  mafl:ers  of  the  high 
**  court  of  Chancery,  (which  oath  or  affirmation  they  are  hereby 
**  empowered  to  adminifter  and  which  fliall  be  filed  with  the 
*'  proper  officer,)  of  the  truth  and  reality  of  fuch  his,  her,  and 
*'  their  refpeftive  debt  and  debts  ;  likewife  give  bond  to  the 
**  lord  chancellor,  lord  keeper,  or  commiflioners  of  the  great 
**  feal  for  the  time  being,  in  the  penalty  of  200/.,  to  be  condi- 
"  tioned  for  proving  his,  her,  or  their  debts,  as  well  by  the 
**  commiflioners  named  in  fuch  commiflion,  as  upon  a  trial  at 
"  law,  in  cafe  the  due  ifluing  forth  of  the  fame  fliall  be  contelled 
*'  and  tried  ;  and  alfo  for  proving  the  party  a  bankrupt  at  the 
**  time  of  taking  out  fuch  commiflion,  and  further  to  proceed  on 
**  fuch  commiflion,  as  by  the  a£l  is  diredled  ;  and  if  fuch  debt 
**  or  debts  fliall  not  be  really  due  or  owing  ;  or  if,  after  fuch 
*'  commiflion  taken  out,  it  cannot  be  proved  that  the  party  was  a 
**  bankrupt  at  the  time  of  the  ifliiing  the  fald  commiflion  ;  but 
**  on  the  contrary  it  fliall  appear  that  fuch  commiflfion  was  taken 
•*  out  fraudulently  or  malicioufly  ;  that  then  the  lord  chancellor, 
*<  lord  keeper,  or  commiflioners  of  the  great  feal  for  the  time 
**  being,  fliall  and  may,  upon  the  petition  of  the  party  or  parties 
"  grieved,  examine  into  the  fame,  and  order  fatisfadlion  to  be 
**  made  to  him,  her,  or  them,  for  the  damages  by  him,  her,  or 
**  them  fuftained  ;  and  for  the  better  recovery  thereof  may, 
**  in  cafe  there  be  occafion,  aflign  fuch  bond,  or  bonds  to  the 
**  party  or  parties  fo  petitioning,  who  may  fue  for  the  fame  in 
•*  his,  her,  or  their  name  and  names." 

if 
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Goddard  v. 
Vandeihav. 
den,  3Wiif, 
271.  Bar- 
naby's  cafe, 
1  Stra.  653. 


Ex  parte 

Lewes, 

I  Atk.  154. 


[If  a  Creditor  has  his  debtor  in  execution,  he  cannot  petltidrt 
for  a  commiflion  of  bankruptcy  ;  for  the  body  of  the  debtor  being 
in  execution,  is  a  fatisfaftion  of  the  debt  in  point  of  law. 
Therefore,  where  a  commifTion  had  iflued  on  the  petition  of  a 
creditor,  who  had  the  banicrupt  in  execution,  it  was  upon  that 
account  fuperfeded. 

Nor  has  the  petitioning  creditor  the  ordinary  election  to  fuc 
the  bankrupt  at  law,  or  come  under  the  commiflion;  for  if  he 
were  to  elect  to  proceed  at  law,  the  commiflion  mufl:  be  fuper- 
feded, which  would  aflecl  thofe  creditors  who  had  proved  debts 
under  it,  and  this  incapacity  of  the  petitioning  creditor  to  fue  tlie 
bankrupt,  extends  to  other  cafes  in  which  common  creditors  are 
not  put  to  their  election  ;  for  if  a  creditor  has  demands  on  the 
bankrupt  of  difl;indl:  natures  or  in  diflt:rent  rights,  he  is  at  liberty 
to  prove  one  under  the  commiflion,  and  proceed  at  law  for  the 
recovery  of  the  other.  But  where  a  petitioning  creditor,  having 
founded  his  petition  upon  a  debt  arifing  for  two  notes  of  the  bank- 
rupt, arrelted  the  bankrupt  upon  a  third  difl;ln£l:  note.  Lord  Hard- 
ivicke  allowed  the  bankrupt's  petition  for  his  difcharge,  becaufe 
the  petitioning  creditor  had  determined  his  eledlion  by  taking  out 
the  commiflion. 

The  petitioning  creditor  muft:  have  a  legal  demand :  A  debt  in 
equity  v/ill  in  no  circumflances  be  a  foundation  for  a  commiflion  ; 
■^o.  £*•  '  therefore  if  a  legal  demand  is  not  in  its  own  nature  aflignable,  the 
*arfe  Hyi-  afllgnce,  notwithftanding  his  equitable  claim,  cannot  be  a  pe- 
liard,  lAtk.  titionine  creditor. 

147.  aVez.  o 

407.  Medlicot's  cafe,   2  Stra.  809.    i  P.  W.  783.     Ex  parte  Lee. 

A  debt  at  law,  notwithftanding  the  ftatute  of  limitations  has 
incurred,  will  fupport  a  commiflion  ;  for  the  ftatute  does  not  ex* 
tinguifti  the  debt,  but  the  remedy,  and  the  leaft  hint  will  re- 
vive it. 

Indeed  if  the  debtor  himfelf  applies  on  that  ground  to  fuper- 
fede  the  commifFion,  the  cafe  may  be  diflerent  j  but  a  debtor  of 
the  bankrupt's  cannot  avail  himfelf  of  that  defence  to  elude  the 
payment  of  a  juft  debt  to  the  afllgnees. 

And  accordingly  Lord  Matisfieidy  at  n'lfi  prius,  ruled  that  the 
ftatute  of  limitations  does  not  prevent  a  creditor  from  taking  out 
a  commiffion  of  bankruptcy  :  It  extends  only  to  the  remedies  by 
aftion  mentioned  in  the  ftatute :  it  does  not  extinguifli  the  debt. 
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Term  1779.  or  take  away  any  other  remedy. 
Bickerdike  If  a  Creditor  takes  a  bill  for  his  debt,  which  is  drawn  by  the 
•?.  BoUman,  fjgbtor  upon  a  payee,  who  had  not  at  that  time,  nor  previous  to 
.Q-Y  the  bills  becoming  due,  any  efl^e6ls  of  the  drawer  in  his  hands, 

this  does  not  extinguifli  the  original  debt,  although  the  creditor 
neglects  to  give  notice  of  its  being  diflionoured. 

It  has  been  determined,  that  a  creditor  by  notes  bought  in  at 
los.  in  the  pound,  was  a  creditor  for  the  full  fum,  and  might 
take  out  a  commiflion. 

A  creditor  who  has  a  fecurity  for  his  debt  may  take  out  a  com- 

milhon  without  delivering  it  up^  and  though  it  be  afterwards 
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foKl  (ij),  and  the  debt  thereby  reduced  under  loo/.,  the  comminion  33  c.  3. 
will  neverthelefs  be  good.      .    .     ,,  ,^.  ^        o^m  „  i,  -      r    •  .u  ^'"I'tJ^V^A^ 

°  authority  of{e)  Sir  George  Colebrooke  s  cafe,  cited  by  SirJ.Mitford. 

A  debt  on  account,  though  not  liquidated,  Is  a  foundation  for  Flower  v. 
a  commilhon  of  bankruptcy.  Herbert,  2  Vef.  317. 

If  a  tradefman  becomes  fecuiity  for  another,  zt  creates  fuch  a  Heyior  v. 
debt  that  the  creditor  may  take  out  a  conimifiion :  So  a  folicitoi's  f^^ii,  FaJm. 
bill  for  fees  will  fupport  a  commlllion  :  And  notwithftanding  an  ^^^' 
order  obtained  that  the  bill  fliould  be  taxed  by  a  mafter,  and  all 
proceedings  at  law  in  the  mean  time  flaid  j  if  the  folicitor  whilft  Mofely,  17; 
the  bill  is   under  taxation,  fues  out  a  commlflion  of  bankrupt 
againfl  his  client,  it  has  in  one  cafe  been  determined  to  be  no 
contempt   nor  a  fuflicient  caufe   to   fuperfede   the   commifTion, 
becaufe  the  order  of  reference  extends  only  to  the  bringing  of 
adlions,  and  the  common  and  ordinary  proceedings. 

The  executor  of  a  bankrupt,  unlefs  the  commilBon  againfl  his  Ex  parte 
teftator  has  been  fuperfeded,  cannot  take  out  a  commlflion  for  a  Goodwin, 
debt  due  to  the  teftator ;  becaufe  the  debt  vefted  in  his  aflignees,   '       '  ^°°' 
and  confequently  the  executor  is  not  entitled  to  be  the  petitioning 
creditor. 

A  debt  due  from  a  partnerflilp,  is  a  legal  debt  to  fupport  a  Ex  parte 
feparate  commiflion.  ^     „    ,     ^';;''p-'-Atk. 

'■  1 34.  Co.  Bankrupt  Laws,  20 

A  fum  awarded  by  arbitrators  will  fupport  a  commiflion  not-  Ex  pane 
Xx^ithftanding  a  bill  filed  to  fet  afide  the  award  ;  for  the  arbitration  ^^^T^' 
bond  Is  a  debt  at  law,  and  binds  the  parties,  until  it  is  fet  afide  *  ^^  ' 

for  corruption  or  partiality,  ^c.  And  if  a  bill  filed  were  a 
foundation  to  fuperfede  the  bond,  a  perfon  by  filing  a  bill  might 
at  once  fruftrate  the  efFecl  of  the  award. 

A  creditor,  before  the  party  entered  into  trade,  may  on  account  Butcher  v, 
of  fuch  debt  fue  out  a  commiflion;  but  a  creditor  for  a  debt  con-  ^^^°'    ^ 
trailed  after  leaving  off"  trade,  cannot.     But  when  a  commiflion  M°eggo*t^v.^' 
Is  fued  out,  thofe  creditors  who  have  become  fuch  fince  the  party  Mills,  iz 
quitted  trade,  may  come  in  and  fliare  the  dividend  with  thofe  ^lhr^^* 
who  were  creditors  before  or  during  the  trading,  provided  they  zSy.Coc^ton 
are  not  barred  by  a  prior  a£l  of  bankruptcy.  v.  Dair.try,  i  Sid.  41 1.  i  Ventr.  29. 

A  creditor  by  iofid  payable  at  a  future  day,  having  fued  out  a  Ex  parte 

commiflion  of  bankruptcy  before    the  time   of   payment.  Lord  ^p'^''^^^'* 

Chancellor  Parker  ordered  it  to  be  fuperfeded  becaufe  the  money  Ex parte 

was  not  then  due  :  But  this,  though  good  law  at  the  time  of  the  James,  19th 

decifion,  has  fince  been  aiicred  by  the  5  Geo.  2.  c.  30.    <$  22.  {""^^^l'^* 

which  extends  to  all  forts  of  bonds  and  fecurities  given  on  good  610. 

confideration   for  the  payment  of  money,  notwithftanding  the  Sv.ainev. 

preamble  fpeaks  only  of  bonds  given  for  goods  in  trade.  25.^.^  ^^'r. 

Chilton  V.  Whiffin,  3  Wilf.  17.     The  ftatutc  extendi  to  gcods  fold  on  credit.     Cockran  v.  Love,  af 
JV'.  P'  cor.  Ld.  Keayon,  3d  June  1790. 

If  the  debt  of  the  petitioning  creditor  appears  to  have  been 
contracted  fubfequent  to  a  fecret  ad  of  bankruptcy  com.mitted  by 
the  trader,  no  commiflion  ought  to  be  granted  upon  his  petition. 
Accordinaly,  where  it  apnearcd  that  a  man  was  a  bankrupt  in  Ja-  Toms  y. 

Vpl    I  D  d  fJuary  ^y*'°"' 


402  Bankrupt 

*!U/jf\'  1724,  and  the  debt  of  the  petitioning  creditor  was  a  note 
dated  \n  September  17-5,  it  was  holden  to  be  a  void  commifTion. 
Ambrofe  V.  But  if  a  debt  originally  upon  a  fimple  contra£l  were  extinguifhed 
2S^traTo42  ^y  ^^^  creditor's  accepting  a  bond  after  a  fecret  a6l  of  bankruptcy, 
it  fliall  not  operate  as  an  extinguifliment  of  the  fimple  contract, 
fo  as  to  deprive  the  creditor  of  his  right  to  petition. 

'  This  neceihty  of  the  petitioning  creditor  having  a  legal  debt 
due  before  any  a£l  of  bankruptcy,  feems  alfo  to  be  tacitly  admit- 
ted by  the  reafoning  of  the  judges  in  feveral  cafes,  where  a  quef- 
tion  has  arifen.  Whether  an  indorfee  of  a  note  given  before,  but 
indorfcd  after  a  fecret  a(Sl    of  bankruptcy,  is   entitled  to   be  a 
^x parte       petitioning  creditor?     Such  a  creditor  is  allowed  to   petition, 
1  Atk*7-.     t)ecaufe  he  ftands  in  the  place  of  tlie  indorfer,  and  the  debt  is  not 
aWiif.  135.  created  by  the  indorfement,  but  by  the  making  of  the  note  which 
was  before  the  bankruptcy.     The  authority  of  tbefe  cafes,  and 
the  reafoning  on  them,  has  been  acknowledged  and  confirmed  by 
n^"f  rr  ^'     the  court  oiKins^s  Bench,  in  Bin^lev  v.  Maddifotiy  in  that  cafe  a  note 
i.R.  Mich,  was  given  by  the  bankrupt  in  January^  and  it  became  due  in  Jittie. 
Term  1783,  Xhc  a6l  of  bankruptcy  was  in  Ocloher  following,  and  the  indorfe- 
Tutt  Laivs     ^^""^"^  ^"   Ncvember.     The  indorfee  of  the  note  was  petitioning 
24.  >   creditor,  and  fued  out  the  commiffion. 

It  was  contended,  that  at  the  time  of  the  bankruptcy  the 
petitioning  creditor  had  no  debt,  and  therefore  the  commiffion 
could  not  be  fupported. 

The  court  obferved,  that  this  was  a  cafe  in  which  the  law  of 

Efigland  allowed  the  aflignment  of  a  chofe  in  a£lion.     The  debs 

payable  to  B.  is  affigned  to  D.     The  confequence  is,  that  the  af- 

fignment  relates  to  the  original  debt,  and  the  affignee  ftands  in 

his  place.     That  the   indorfee  always  came  in  under  the  com- 

r     "  Wlf.     ^""i^^io"?    becaufe  the   indorfeir.ent  relates  to  the  original  debt. 

J  3  5."  But  fee  That  it  ftood  thus  upon  principle,  and  the  cafes  are  clear,  ex- 

De  Goiis  V.    plicit,  and  pofitive,  and  of  the  highefh  nature.     The  cafe  in  the 

Tem^Tai'b    ^°'""^<'f^  Pleas  {a)  is  a  folemn  opinion  of  the  whole  court.     They 

0^.3.  "       '  therefore  held  the  commiffion  valid. 

Brown  v.  Notwithllanding  tlie  above^?^/.  5.  G.  2.  has  provided  a  remedy 

Chapman,  3  againft  malicioufly  fuing  out  commiffions  of  bankrupt,  yet  it  is  hold- 
Eonham's  '  ^'^  ^^°^  *-°  ^"^'^^  away  the  common  law  remedy  by  an  a6lion  for  da- 
cafe,  %  Rep.  mages,  but  that  the  party  may  proceed  at  law  to  obtain  fuch  redrefs 
J-'-  for  the  injury  he  has  fuftained,  as  a  jury  think  he  is  entitled  to. 

Where  a  party  ele£ts  to  abide  by  the  remedy  affiarded  by  the 
ftatute,  he  mull  petition  the  lord  chancellor  to  have  the  bond  af- 
figned to  him.  It  is  however  in  the  breaft  of  the  court  where 
Ex  parte  the  bankruptcy  is  a  doubtful  cafe,  and  the  commiffion  fuperfeded, 
^^l\^\.,  eiLher  to  dire£l  an  inquiry  before  a  mafter  of  the  damages  fuf- 
taiiied  by  the  bankrupt,  or  a  quantum  damnijicattis  upon  an  iffije 
at  law;  and  after  the  damages  are  fettled,  the  court  may,  for  the 
better  recovery  thereof,  order  the  bond  to  be  affigned.  But 
where  the  cafe  is  attended  with  any  flagrant  circumftances,  the 
bond  will  be  immediately  affigned  without  further  inquiry.] 

By  §  22.  it  is  enacted,  "  That  perfons  who  have  bills,  bonds, 

•*  promiflbry  not^s,  or  other  perfonal  fccu^ity  for  their  money» 

i  *'  payable 
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"  pnyable  at  a  future  day,  who,  by  the  7th  Ceo.  l.  cap.  31.,  are 
enabled  to  come  in  as  creditors,  and  allowed  to  difcount  fuch 
debts,    allowing  5/.  per  cent,   ^r.,  may  (though  difabled  by 
that  ftatute  from  taking  out  a  commiflion)  petition  for,  or  join 
with  others  in  petitioning  for  any  commiflion  of  bankrupt." 
Alfo   by  §25.  it  is  enaC^ed^  "  That  the  creditor  or  creditors  [  (a)  This 
who  (hall  petition  for  and  obtain  any  commifTion  of  bankrupt,  '^,"''^'^'o"» 
fhall  be,  and  is  and  are  hereby  obliged,  at  his,  her,  or  their  commiflion- 
own  colls  and  expences,  to  fue  forth  and  profecutc  tlie  fame,  ers  fhaii  fet- 
until  an  aflignee  or  aflignees  fliall  be  chofen  of  fuch  bankrupt's  ^\°  ^^^  *""» 

^  ^  does  not 

eftate  and  effects ;  and  the  commiflioners  to  be  named  in  any  prevent  the 

fuch  commiflion  fnall,   at    the   fame  meeting  which  (liali  be  chancelior, 

appointed    for    the    choice   of  the  aflignees,    afcertain    fuch  H?'^"?"''" 

coils  (rt),  and  by  writing  under  their  hands  fliall  dire6l  and  referring  it 

order  the  alfignee  or  aflignees  of  fuch  bankrupt's  cffcate,  who  is  fo  ^  mailer 

and  are  hereby  required  to  pay  and  reimburfe  fuch  petitioning  '"  ^  ^^'^'^s';/ 

creditor  or  creditors,  fuch  his,  her,  or  their  colls  and  cliarges  upon  the 

as  aforefaid,  out  of  the  firfl  monies  or  efle£ls  of  the  bankrupt  herring, 

that  fliall  be  got  in  and  received  under  the  faid  commiflTion;  and  aipeart^b 

every  creditor  of  the  faid  bankrupt  (hall   be  at  liberty  to  prove  reail-nable 

his,  her,    or  their  debt  or  debts  under  the  faid  commiflion,  objcdicns 

without  paying  any  contribution  or  fum  of  money  whatfoever  afhwances 

for  or  on  account  of  fuch  debt  or  debts."  made  by  the 

commif- 
oners.     £,c  farteWnztvA,  7.4th    March  17S6.     Ex  parte  Clarke  and  Coghian,  29th  May  1789; 
2;d  March  17905  aCch  November  1791.     Co.  Eankiuj^t  Laivs,  10.] 


(C)  Of  the  CommiffionerSj  their  Duty ;  and  herein 
of  the  Power  they  may  exercife  over  the  Bank- 
rupt, and  others,  in  difcovering  his  Eftate. 

"  'T^HE  commiflioners,  by  the  5  Geo.  2.  cap.  ^o.fecl.  43.,  before  The'rcom- 

*'  they  proceed  in  the  execution  of  any  commilFion  of  bank-  "^'l^'on  anil 

"  rupt  to  them  directed,  ftiall  each  of  them  take  the  following  forceVfthc 

"  oath.     iA.  B.    do  fix;  ear  ^  that  I  will  faithfully  ^  impartially^  aird  feveral  afls 

"  hotiejllyy  according  to  the  bejl  of  my  Jkill  and  hioivledge^  execute  the  ^^  ^"'.'u'f, 

"  feveral poiucrs  and  trujis^  repofcd  in  me  as  a  ommijfioner  in  a  com-  ought  to  be 

**  miffion   of  banhrupt  again/} ,  and  that  ivithout  favour  or  af-  purfued,  elfe 

^'  ffcfiony  prejudice  or  malice.     Which  oath  any  two  or  more  of  ^g^t^t^^f"^" 

"  the  faid  commilhoners  are  empowered   and   required  to  ad-  aftionofthe 

**  minifler  to  each  in  the  fame  commiffion  named  and  authorized,  p^rtygriev- 

"  of  which  they  are  to  enter  a  memorial  figned  by  them  refpect-  ^j^'n"^*^^ 

**  ively,  among  their  other  proceedings."  ether  remedy,  4inii.  277. 

[If  fufficient  evidence  Is  given  to  fatisfy  the  commiflioners  (for  E*parte 
they  are  not  bound  to  believe  all  that  is  fworn,)  that  the  party  is  Simpfon, 
a  bankrupt,  they  declare  him  a  bankrupt  generally^  to  prevent  dif-  ^^  pa'rii^' 
putes  about  the  time  when  he  became  fuch.]  Croome,  id. 

119.     De  GoUs  V,  Ward,  Ca,  Temp.  Talb.  243.  J 
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(tf)  Though  By  the  i^J^/lz.  cap.  '].  feEi.^.  «  The  commiiTioncrs  may  call 
fuch  perfons  «  before  them,  by  luch  procefs,  ways,  or  means  as  they  think 
eximinedby  "  pioper,  any  perlbn  fufpedccl  to  have  any  of  the  bankrupt's 
the  com-  "  eftatc,  &c.,  in  his  cuftody.  or  to  be  indebted  to  him,  and  upon 
inimoners,  u  q2.\S\^  OX  {a)  otherwife,  examine  fuch  perfons  of  the  certainty 
dh^ovc'ty  of  "  thereof;  and  by  the  fald  (latute,  if  fuch  perfon  refufe  to  fvvear, 
the  fame  «  or,  being  fworn,  (b)  difclofe  not  the  v/hole  truth,  he  (hall  for- 
matters may  «  {^\^  double  the  value  of  the  goods,  to  be  levied  by  the  fame 
asainftthem  *'  ftatute.  He  that  fraudulently  demands  or  detains  any  of  the 
5n  Chancery.  «  bankrupt's  goods,  bV.  ihall  forfeit  double  the  value.' 

a  Chan. 

Ca.  73.     {I)  Muft  difclofe  and  anfwer  direftly  to  the  queftion  put  to  him.     Vent.  324. 

By  the  i  J<^c.  i.  fap.  15.,    "  They  may  examine  the  bankrupt 
*'  upon  interrogatories  touching  his  lands,  ^c.  s  and,  by  the  faid 
<'  ftatute,  if  he  refufes,  &c.y  they  may  commit  him,  isfc. 
[This  aft  And  by  the  i  Jac.  i.  cap.  15.  "  If  any  perfon,  after  warning, 

continues  in  t(  refufcs,  or  comes  not  before  the  commiflioners  to  be  examined, 
withftand-"  *'  is'c,  having  no  excufe,  to  be  allowed  by  the  commiflioners  at 
ing  the  fub-  «  their  meeting,  or  having  warning  of  any  other  meeting,  of  the 
mes^aBu'r  "  commiflioners,  appears  not  before  them,  having  no  lawful  im- 
1224.  "  pediment  to  be  allowed  as  aforefaid,    they  may  dire£l   their 

The  com-  t(  warrant,  isfc,  to  appi"ehend  and  bring  him  before  them,  ^i-.; 
W  m)^au-  "  °^  ^^  being  before  them,  he  refufes  to  be  fworn,  or  to  anfwer  in- 
thorityun-  ^'  terrogatorics,  he  fhall  be  committed  to  fuch  prifon  as  the  com- 
der  this  aft    ct  niiflioners  think  fit,  until  he  fhall  fubmit  and  be  examined,  ^cJ* 

to  commit  a 

perfun  fafpeflsd  to  detain  eftefts  of  the  bankrupt  for  not  attending  to  be  examined,  upon  their  firft 

iummono.     Dyer  v.  Mifling,  2  El.  Rep,  1035.] 

[But  the  By  the  21  Jac.  i.  cap.  19.,  "  The  wife  of  a  bankrupt  (hall  be 

wiiec.innot  <(  examined;  and,  for  not  coming  or  refufing  to  be  fworn,  tsfc, 
touch'ng"bil  "  ^^all  incur  the  fame  penalty  as  other  witnefles." 

bankruptcy.     Ex  fwte  jamzs,  i  P.Wms.  610.  j 

Viil.'i^hov/-       By  the  i  Jac.  I.  cap.  15.,  "  The  commiflioners.  In  cafe  of  re- 

?*7-  I'hatit  ((  fiiiance,  may  break,  or  by  warrant  under  their  hands  and  feala 

bastkrupi's  "  authorize  others   to   break   open  any  doors,  ts'c.    where  the 

own  houfe  ««  bankrupt  or  his  goods,  ^V.  are,  or  are  reputed  to  be." 

they  can 

break,  open.  S>uaie  f  [And  whcrs  goods  had  been  fent  by  the  bankrupt  on  board  a  fliip  to  be 
c:>nveyed  to  his  correfpon dents  abioad,  it  was  holdcn,  that  the  commiffioners  could  not  feize  and  take 
them  away,  without  paying  the  freight.  Molloy,  253.  Where  the  party  refufes  obedience  to  the 
commiiTioners'  warrant,  it  feems,  tiiat  the  chancellor  will  attach  him  as  for  a  contempt.  Ex  parte 
Tiuicr,  J  Atk.  136.     Vide  MoLoy,  253.  con/r.] 

[By  5  G.  2.  c.  30.  §  14.,  "  Upon  certificate  made  under  the 
*'  hands  and  feals  of  the  commilhoners,  that  fuch  commiflion  13 
*'  ifliied,  and  fuch  perfon  proved  before  them  to  become  bank- 
**  nipt,  it  fiiall  and  may  be  lawful,  to  and  for  all  or  any  of  the 
*•  ju dices  of  his  majelly's  court  of  King's  Bench,  or  Common 
"  Pleas,  or  barons  of  the  court  of  Exchequer,  and  to  and  for  all 
*'  and  every  tlie  juilices  of  the  peace  within  that  part  of  the  king- 
*'  com  of  Great  Britain  called  England)  the  dominion  of  Wales^ 
"  and  town  oi- Berwick  upon  Twadi    and  they  are  hereby  em- 

<*  powered 


*'  powered  and  required,  upon  application  to  them  for  that  pur-  [The  com- 
pofe    made,    to  grant   their    warrant   under   their  hands  and  [""'Tioners, 
feals,  for  the  taking  and  apprehending  fuch  perfon,  and  him  to  lelfanu)^-^ 


••  commit   to  the  common  gaol  of  the  county  where  he  (hall  be  prehendthat 
*'  fo  apprehended  and  taken,  there  to  remain,  until  he  be  removed  ^^^  bank- 
**  by  order  of  the  faid  commifTioners,  or  the  major  part  of  them,  [nTaway 
**  by  warrant  under  their  hands  and  feals.     And  the  gaoler  or  with,  and 
**  keeper,  to  whofe  cultody  fuch  perfon  fliall  be  committed,  is  ^^""aMn^ 
**  hereby  required  to  take  and  receive  fuch  perfon  into  liis  cuf-  ory-cparin*"- 
**  tody  ;  and  forthwith  to  give  notice  to  one  or  more  of  the  faid  to  depart 
*'  commiiTioners  in  the  faid  commifllon  named,  of  fuch  perfon  "^"^^  """S- 
*'  being  in  his  cuftody,  to  the  intent  the  faid  commifFioners  may  avoid  fur- 
**  fend  their  warrant  to  fuch  gaoler  or  keeper,  (which  they  are  renderin-, 
"  hereby  empowered  and  required  forthwith  to  fend,)  for  the  de-  ""-^^  '"'"' 
"  livering  fuch  bankrupt  to  the  perfon  or  perfons  named  in  fuch  appear  be- 
**  warrant,  who  fhall  be  thereby  authorifed  to  convey  and  bring  fj-c  them  to 
"  fuch  perfon  to  the  faid   commifTioners,  in  order  to  fuch  ex-  f'''*'"'"^^'"* 
"  amination  and  difcovering  as  aforefaid.     And  the  faid   com-  iv;and,up- 
**  miffioners  are  hereby  likewife  authorifed  and  empowered  by  onhisrefui'ai 
**  fuch  their  warrant,  or  any  other  warrant,  to  take  and  feize  J°^-'^"-^ 

ri  1  1  !•  11-    r>  r-i       to  the  fum- 

*'  any  or  the   goods,  wares,    merchandizes  end  efrcdts  of  luch  mons,  may 
*'  bankrupt,  (the  neceffary  wearing  apparel  of  fuch  bankrupt,  or  certify  to  a 
**  of  his  wife  or  children,  only  excepted)  and  any  of  his  books,  {his^chuVe'^'^ 
"  papers,  or  writings  which  fliall  be  then  in  the  cuftody  or  pof-  Ex  pane 
**  feflion  of  fuch  bankrupt,  or  of  any  other  perfon,  in  any  prifon  Lingood, 
*'  or  prifons  whatfoever ;  any  cuftom  or  ufage  to  the  contrary  in  ^      '*+°*J 
"  anywife  notwithftanding." 

§  1 1.  "  Provided,  That  if  any  fuch  perfon  or  perfons  fo  appre- 
*'  hended  and  taken  (hall,  within  the  time  or  times  allowed  by 
"  this  a£l  for  that  purpofe,  fubmit  to  be  examined,  and  in  all 
"  things  conform,  as  if  he,  (lie,  or  they  had  furrendered,  as 
*♦  by  this  adl  fuch  bankrupt  or  bankrupts  is  or  are  required  ;  that 
**  then  fuch  perfon  fo  fubmitting  or  conforming  fliall  have  and 
**  receive  the  benefit  of  this  act,  to  all  intents,  as  if  he,  fhe,  or 
**  they  had  voluntarily  come  in  and  furrendered  himfelf,  herfelf, 
"  or  themfelves  ;  any  thing,  ISc"] 

By  the   fmie   ftat.  §  i6.  it  is  enafted,  "  That  the  commif-  [The  power 
"  fioners,  or  the  major  part  of  them,  may  examine,  as  well  by  ofthecom- 
•'  word  of  mouth  as  on  interrogatories  in  writing,  all  and  every  ^am'ine'^thie 
*'  perfon  or  perfons  againft  whom  any  commilFion  of  bankrupt  is  bankru-it  is 
*'  or  fhall  be  awanled,  touching  all  matters  relating  to  the  trade,  "°'  limited, 
**  dealings,  eltate,   and  erlecfts  of  all  and  every  fuch  bankrupt  ^"tiiinThe^ 
*'  and  bankrupts  ;  and  alfo  to  examine,  in  the  manner  aforefaid,  time  allowed 
**  all  and  every  other  perlon  duly  fummoncd  before,  or  prefcnt  h'["':'>^b- 
"  at,  any  meeting  of  the  faid  commifHoners,  or  the  major  part  examined : 
"  of  them,  touching  all  matters  relating  to  the  perfon,  trade,  deal-  they  may 
«  ings,  eftute,  and  cffecls  of  ail  and  every  fuch  bankrupt  and  '^""'Pf  ^l"" 
*'  bankrupts  ;  and  any  ace  or  acts  of  bankruptcy  committed  by  thcr  anUer 
"  him,  her,  or  them;  and   alfo   to  take   down  or  reduce  into  a.'tcrthjt 
<*  writing  the  anfvvers  of  verbal  examinations  of  every  fuch  bank-  j^^*^;  ^^T^ 
**  rupt  or  other  perfon  had  or  taken  before  tiiem  as  aforefi-d  ; 

D  d  3  «  which 


4c6  'Banlu'upt* 

{a)  If  a  a  which  examu;at*ioii  fo  taken  down  or  reduced  into  writing,  the 
bmk-.upt, in  «  p^^j-y  examined  fliall,  and  is  hereby  required  to  fign  and  fub- 
his  cxarnin-  "  Icribc  ;  and  in  cale  any  luch  bankrupt  or  bankrupts,  or  other 
ation,  will  it  perfon  or  perfons  fhall  rel'ufe  to  anfwer,  or  fliail  not  fully  (a)  an- 
JIT^  "'Jr  "  fwer  to  the  fatisfadlion  of  the  commidioners,  or  the  major 
thecommii'-  "  part  of  them,  ail  lawful  cjuellions  put  to  mm,  hqr,  or  them 
fioncrs  can-  <c  by  the  faid  commifTioners,  or  the  major  part  of  them,  as  well 
hi'n/°akho'  "  ^Z  word  of  mouth,  as  by  interrogatories  in  writing,  or  fhall 
they  may  "  refuic  to  fign  and  fubfcribe  his,  her,  or  their  examination 
diAelieveit;  ci  {q  taken  down  or  reduced  into  writing  as  aforefaid,  (not  having 
thine 'w-hcf-  "  '^  reafonable  objection  either  to  the  wording  thereof,  or  other- 
thertbean-  "  Wife,  to  be  allowed  by  tlie  faid  commilhonerSj)  it  Ihall  and 
fwerbetrue;  «  j-^ay  ^c  lav/ful  to  and  for  the  faid  commilhoners,  or  the  major 
whether  iT*  "  P'^^^  °^  them,  by  warrant  under  their  hands  and  feals,  to  commit 
befufficient.  <'  liim,  hei",  or  them  to  fuch  prifon  as  the  faid  commilBoners,  or 
v^Jf'^'rj.  *'  the  major  part  of  them,  iliall  think  fit,  there  to  remain,  with- 
25g"^!b.r.  "  °^^^  ^^i^  o^  mainprize,  until  fuch  time  as  fuch  perfon  or  per- 
Co.  BjKk-  «  fons  fliall  fubmit  him,  her,  or  themfelves  to  the  faid  commif-^ 
^"P'La%vs,  {{  fioners,  and  full  anfwer  make,  to  the  fatisfaCiion  of  the  faid 
thefuffi-  "  commiiTioners,  to  all  fuch  queilions  as  fhall  be  put  to  him, 
ciencyofthe  <f  her,  or  them  as  aforefaid,  and  fign  and  fubfcribe  fuch  exa- 
anfwers,  fee    <t  mination  as  aforefaid,  according  to  the  true  intent  and  mean-. 

Miller  s  .  ^    ,  .        _^  '  ° 

cafe,  3Wilf.   "   mg  of  this  adt. 

420.  j  and  z  Bl.  Rep.  882.     Lani;harn's  cafe,  2  Bl.  F^ep.  919.     Rex  v.  Perrot,  z  Burr.  1122.] 

^  17.  *^  Provided  akur.ySj  That  in  cafe  any  perfon  or  perfons  fliall  be 

**  committed  by  the  faid  commiffioncrs  for  refufing  to  anfwer, 
*'  or  not  fully  anfwering,  any  quellion  or  quellions  put  to  him, 
^'  her,  or  them  by  the  faid  commiiTioners,  by  word  of  mouth 
*'  or  on  interrogatories,  that  the  faid  commiflioners  fiiall  in 
**  their  warrant  of  commitment  fpecify  fuch  quellion  or  quef- 
"  tions. 

§  18,  "  Provided  alfo^  That  in  cafe  any  perfon  or  perfons  committed 

*'  by  the  commiflioners'  warrant,  by  virtue  of  this  or  any  other 
*'  ails  now  in  force  concerning  bankrupts,  (hall  bring  any  habeas 
*'  csrptis  in  order  to  be  difcharged  from  any  fuch  commitment, 
<'  and  on  the  return  of  any  fuch  habeas  corpus  there  fhall  appear 
*<  any  fuch  infufficiency  whatfoever  in  the  form  of  the  warrant, 
**  wh'ereby  fuch  perfon  was  committed,  by  reafon  whereof  the 
♦«  party  might  be  difcharged  of  fuch  commitment,  that  then  it 
*'  fliall  and  may  be  lawful  for  the  court,  or  judge,  before  whom 
<'  fuch  party  fliall  be  brought  by  habeas  corpus  as  aforefaid,  and 
*'  fuch  court  or  judge  (hall,  and  is  hereby  required,  by  rule,  or- 
"  der,  or  warrant,  to  commit  fuch  perfon  or  perfons  to  the 
"  fame  prifon,  there  to  remain  as  aforefaid,  unlefs  it  fliall  be 
<«  made  appear  to  fuch  court  or  judge,  by  the  party  committed, 
"  that  he,  flie,  or  they  have  fully  anfwered  all  lawful  queftions 
*'  put  to  him,  her,  or  them  by  the  faid  commiflioners;  or  in  cafe 
*'  fuch  perfon  was  committed  for  not  figning  his,  her,  or  their 
"  examination,  unlefs  it  fliall  appear  to  fuch  court  or  judge, 
<^  that  the  party  fo  committed  had  a  good  and  fufligient  reafon 

«  for 


**  for  refufing  to  fign  the  fame;  and  in  cafe  any  gaoler  or  keeper  By  the  faid 
*■'  of  any  prLfon,  to  whom  any  fuch  bankrupt  or  bankrupts,  per-  'l^tute,  a 
"  fon  or  perfons  (hall  be  committed  as  aforefaid,  fhall  wilfully  f„Tto&ew' 
"  fuffer  fuch  bankrupt  or  bankrupts,  perfon  or  perfons  to  efcape  or  produce 
•*  from  fuch  prifon,  or  to  go  without  the  walls  or  doors  of  the  fucnpri'oner 
"  faid  prifon,  until  he,  flic,  or  they  (hall  be  duly  difcharged  as  for^-eUsiooL 
"  aforefaid,   fuch  gaoler  or  keeper   (hall   for   fuch  his  otfence, 
"  being  duly  convi£led  by  indictment   or  information,    forfeit 
**  500/.,  for  the  ufe  of  the  creditors  of  fuch  bankrupt  or  bank- 
"  rupts." 

[The  commiflioners  may  examine  the  bankrupt  to  all  matters 
that  are  requifite  to  a  full  difclofure  of  his  eftate  and  efFetls,  and 
the   manner  he  has  difpofed  of  them,  notwithilanding  fuch  ex- 
amination fliould  fubjeft  him  to  penalties,  as  in  the  cafe  of  fmug-  Ex  pine 
gling  or  gambling,  for  that  is  no  reafon  why  the  commilfion  fhould  M'=y|»'-'^ 
not  proceed  ;  and  if  the  bankrupt  has  any  objection  to  the  quef-  Eitar'e 
tion,  he  muft  demur  to  the  interrogatories,  and  the  Lord  Chan-  Birr,  1793, 
cellor  will  judge  of  the  queftion  upon  a  petition  ;  or  if  the  bank-  ^°"  ^Z"^' 

err  PL-  J      u  -rr  ruf:  La-ws, 

rupt  reruie  to  anfwer  any  queuion,  and  the  commuiioners  com-   r^e. 
iXjit  him,  and  the  delinquent  bring  an  habeas  corpus ^  the  queftion 
mgft  be  fet  forth  particularly  in  the  return  to  the  habeas  corpus, 
that  the  judges  may  judge  whether  it  was  a  lawful  quellioa  or 
not. 

As  the  commiflioners  in  the  commitment  of  the  bankrupt  and  i  Salk.  34S. 
others  have  bat  a  fpecial  authority,  thev  muft  be  careful  not  to  ^'I'^-rv. 

.  .  '  '  .  .  Scare    " 

exceed  it ;  for  an  action  will  lie  againil  them,  in  cafe  of  an  illegal  Biack.ri^4. 
commitment. 

The  commitment,  tlierefore,  muft  purfue  the  words  of  the  acl  2  Stra.  8S0. 
of  parliament,  and   in   this  the   fuperior  courts  have  been  very 
ftricl:   in  their  conftruclion.     A  commitment  of  a  bankrupt  by  Bracy's 
comniiirwners  to  prifon,  there  to  remain  ////  he  conformed  to  their  c^'"s»  iSalk. 
authyrit^,    was  holden  ill,  becaufe  the  ftatute  empowers  them  to  ^^  ' 
commit  in  that  cafe,  till  he  fubmit  himfelf  to  be  by  them  ex- 
amined.    And  the  court  faid,  the  word  conforw,  inftead  of  the 
word  fubmit,  was  well  enough,  becaufe  it  was  of  the  fame  fenfe  ; 
but,  as  the  commiffioners  had  other  authorities  befides  that  of  ex- 
amining, and  it  did  not  appear  but  it  might  require  a  fubmiilion 
to  tlicm  in  other  refpects,    and  for  that,  all  powers  given  in  re- 
ftraiiit  of  liberty  muft  be  ftricUy  purfued,  the  commitment  was 
bad. 

So  where  a  bankrupt  was  committed  for  refufing  to  be  exa-  Holling- 
mined,  and  the  conclufion  of  the  warrant  was,  or  other-wife  Jif-  ^l^^"!^^' 
charged  by  due  courfe  of  law,  it  was  holden  bad.  zLd.Raym.  S51.  S.C. 

Again,  a  warrant  reciting  that  the  bankrupt  had  been  examined  R«  v.  Na- 
before  the  commilhoners,  upon  his  oath,  upon  which  examination  5*^5^''^  '"'^ 
he-  had  notorioufly  prevaricated,  and  therefore  that  they  had 
commirted  him  without  bail  or  mainprize,  until  he  (liould  make 
a  full  and  true  difclofure  of  his  eftace  and  effects,  or  be  ctherwife 
delivered^  by  due  courfe  of  law,  was  holden  ill  ;  becaufe  the  com- 
initmeiu  did  not  purfue  the  words  of  the  ftatute. 

D  d  4  And 


4c9  OBan^cupt. 

Miller's  And,  upon  the  fame  principle,  a  commitment  till  the  bankrupt 

caie,  2  Bl.     ^j^n  jj^ii  a/jj^njgy  jjj^i^  /J  ^//  J'licfj  queflhns  as  Jliall  he  put  to  him  as 

aforefaid^  was  confKlered  as  clearly  bad. 
5M0J.  309.       It  has  been  holden,  that  a  perfcn  examined  before  coinmiflioners 

of  bankrupt  is  not  bound  to  anfwer  any  thing  which  tends  to 
Comb,  391.  accufe  himfelf  j  he  is  not  to  anfwer  any  thing  criminal. 
Sci  quart?       '^^^  lord  chancellor  has  power  to  limit  the  comminioners  of 
and  v'Je  ex    bankrupts,  to  make  particular  inquiries. 

/cirr?  Bland,  i.Atk.  205. 

Ex  parte  Thus  the  lord  chancellor,  upon  a  petition,  limited  the  examina- 

1  Atk"''       *'^°"  °^  ^  mother  to  her  fon's  trading,  but  would  not  reftrain  the 

commiff.oners  from  aflcing  any  quellion  that  might  be  relevant 

there 'o. 
Bracy's  The  depofitions  taken  before  comiiTioners  of  bankrupts  are  not 

cafe,  1  Ld.  ^f  ^  p;.;blic  nature,  but  taken  by  commiffioners  to  defend  them-? 
The  court     f^lvcs  ;  therefore  the  court  will  not  order  a  copy  of  them. 

has  refufed  perfons  fummoncd  before  the  comm  Tiioners,  a  copy  of  the  interrogatories,  or  their  former 
depofitions.     Ex  parte  Bland,  i  Atk.  205.     Bowdeii  v.  Dellow.     Id,  z1^. 

Ex  parte  A  queflion  was  raifed,  whether  a  bankrupt,  under  examination, 

ic  ,  aBl.  ^gg  protedled  from  arrefls  at  the  time,  and  eimdo  et  redeundo  ? 

1 142.  ^ ,  ' 

The  f;i£l  was,  that  the  bankrupt  v/as  arrefted  upon  an  extent. 
Ijord  Hardiviche  held,  that  the  king  was  not' bound  by  the  bank- 
rupt acts ;  therefore  that  it  was  merely  a  queflion  at  common 
law  :  And  certainly,  at  common  law,  the  commifTioners  have  no 
authority  ;  and  that  their  authority  is  not  judicial,  but  mini- 
fterial. 
"Ex  parte  In  a  fubfequent  Cafe,  Lord  i/;?«/^_))  faid,  that  the  commifTioners 

Stow,  2  Bl.  are  a  court  of  jufiice,  fuiTicient  for  the  purpofe  of  having  their 
And^  fee  witnefTes  prote6led,  at  leafl  by  the  court  of  Chancery,  if  not  by 
ace.  ex  themfelves  j  elfe  witnefics  would  be  in  a  ftrange  dilemma.  If 
parte  Ker-  they  do  HOt  appear,  they  are  liable  to  be  committed  by  the  court 
5s^'  But  '  -^^^  their  contempt  j  if  they  do,  they  are  liable  to  arrells,  which 
lee  Kinder     would  be  abfurd,  and  therefore  impofhble.] 

V.  Wiliiains,  4  Term  Rep.  376.  ccntr. 

By  §  20.  it  is  enacted,  "  That  all  and  every  perfon  and  per- 
**  fons  \vho  flmll,  at  any  time  after  the  time  allowed  to  the 
'*  bankrupt  to  furrender  and  conform  himfelf  as  the  act  diredls, 
*'  voluntarily  come  and  make  difcpvery  of  any  part  of  fuch  bank- 
*'  rupt's  eflate,  not  before  come  to  the  knowledge  of  the  af- 
**  fignees,  either  to  the  faid  afTignees  or  to  the  commiffioners,  or 
"  the  major  part  of  them,  fliall  be  allowed  5  per  cent.y  and  fuch 
"••  further  and  otiier  reward  as  the  afTignees,  and  the  major  part 
**  of  the  creditors,  fliall  think  fit  to  be  paid  out  of  the  neat  pro- 
"  ceed  of  fuch  bankrupt's  eftate,  and  the  afhgnee  or  alTignees 
*'  fhall  be  allowed  the  fame  in  their  accounts." 

Alfo  by  §  21.  "  For  the  better  difcovery  cf  the  ejlate  of  a  hanhruptt 
"  it  is  enacled.  That  all  and  every  perlon  and  perfons  who  (hall 
*'  have  accepted  of  any  trufl  or  trults,  and  ihall  wilfully  protect 
*'  or  conceal  any  eflate,  real  or  perfonal,  of  any  perfon  or  perfons 
**  becoming  bankrupt,   from  his,   her,    or  their  creditors,   and 

"  fliall 


*f  fliall  not  within  forty-two  days  next  after  fucK  commlffion  fhall 
**  iflue  fortli,  and  notice  thereof  be  given  in  the  London  Gczette, 
"  difcover  and  difclofe  fuch  truft  and  eftate,  in  writing,  to  one 
*'  or  more  of  the  conimifTioners  or  aflignees  of  fuch  bankrupt  or 
"  bankrupt's  eitate,  and  likewife  fubmit  him  or  herfelf  to  be  ex- 
"  amined  by  the  commiflioners,  in  and  by  the  commiiFion  au- 
<*  thorized,  or  the  major  part  of  them,  if  thereunto  required, 
««  and  truly  difcover  the  fame,  Ihall  forfeit  the  fum  of  loo/., 
<*  and  double  the  value  of  the  efhate,  either  real  or  perfonal,  fo 
**  concealed,  to  and  for  the  ufe  and  benefit  of  the  faid  creditors, 
**  to  be  recovered  bv  a£tion  of  debt,  in  any  of  his  majefty's 
*<  courts  of  record  at  Wejhnmjler^  in  the  name  of  the  affignee 
*'  or  aflignees  of  the  faid  commiflioners ;  in  which  cafe  full  cofts 
*'  fliall  be  allowed  to  either  party." 


(D)  Of  the  Aflignees ;  and  herein  of  the  Manner 
and  Time  of  choofing  them,  and  Nature  of  their 
Truft. 

BY  the  5  Geo.  2.  cap.  30.  §  26.  it  is  enafled,  "  That  where  any  By  sGco.*. 
commiflion  of  bankrupt  (hall  iflue  out,    the  commiflTioners  '^•3o-^27> 

,  .  ,  ,  ^   .  rill  1        •       J      "°  creditor, 

"  therein  named,  or  the  major  part  of  them  thereby  authorized,  or  any  on 
*'  fhall  forthwith,  after  they  have  declared  the  perfon  or  perfons,  his  behalf, 
*'  againft  whom  fuch  commiflion  fliall  ifl'ue,  a  bankrupt  or  bank-  ^°t'^g7^ 'f^ 
**  rupts,  caufe  notice  thereof  to  be  given  in  the  London  Gazette,  choice  of  an 
"  and  fliall  appoint  a  time  and  place  for  the  creditors  to  meet,  affignee,  un- 
"  (which  meeting  for  the  city  o(  London,  and  all  places  within  am^^ontsto' 

*'  the  bills  of  mortality,  (hall  be  at  the  Guildhall  of  the  faid  city,)  10/ . 

*'  in  order  to  choofe  an  aflignee  or  aflignees  of  the  faid  bank-  Commif- 
"  rupt's  eftate  and  efteds,  at  which  meeting  the  commiflioners  thedaVfor** 
**  fliall  admit  the  proof  of  any  creditor's   debt  that   fliall  live  choofing  af- 
"  remote  from  the  place  of  fuch  meeting  of  the  commiflTioners,  ^gneesaic 
•*  by  affidavit,  or  (being  of  the  people  called  Quakers)  by  folemn  Ji,"ne°crfiU 
"  affirmation  ;  and  alfo  permit  any  perfon  duly  authorized  by  caiiy  in:o 
"  letter  of  attorney  from  fuch  creditor,    (oath   or  affirmation  the  debt,  but 

,.  ,        rii  •  1  r       '  ^         1  jTj'to  admit 

**  bcmg  made  of  the  due  execution  thereof,  either  by  an  arhdavit  creditors  for 
*'  fvvorn,  or  affirmation  made,  before  a  mafter  in  chancery,  or-  what  they 
*'  dinary  or  extraordinary,  or  before  the  commiflioners  •uivd  voce,  **^f  '^  '^■^° 

/      1  •    1  1  n-      ^      •  1  1  1  r       c\-       y  to  them,  as 

<'  (which  oath  or  aflirmation   they  are  hereby  relpettiveiy  au-  they  are  iia- 

*'  thorized  to  adminider,)  and,  in  cafe  of  creditors  refiding  in  fo-  bletoanac- 

"  reign  parts,  fuch  affidavits  or  folemn  affirmations  to  be  made  ^""^j/^^"* 

*'  before   a   magiftrate  where   tlie   party   fliall   be   refiding,  and  j  Atk.  68. 

fliall,  together  with  fuch  creditor's  letter  of  attorney,  be  at-  [B^tifany 

'^..  .,,.  /-  rr  cbViOUS  ob- 


'O ^  .1. 

"  tefted  by  a  notary  publick,)  to  vote  in  the  choice  of  an  affignee  |^^ 
"  or  affiignees  of  fuch  bankrupt's  eftate  and  efi^etts,  in  the  place  peai 


ion  ap- 
pears to  the 


and  ftead  of  fuch  creditor-,  and  the  commiffioners,  or  the  ''^''^'^''" 
major  part  of  them  authorized,  fliall  affign  over  fuch  bank-  ^^^^-^^^  ^^ 
rupt's  eftate  and  effetls  unto  fuch  perfon  or  perfons  as  the  iuiIm  the 

6  *'  major 


cieditoronly  "  majoF  part  (.7)  In  value  of  fuch  creditors,  according  to  tlie  fe- 
to  claim  till  ««  vcral  dcbts  then  proved,  fliall  choofe  as  aforefaid,  and  the  af- 
'^  Ti''"'!'  "  fignee  or  affignecs  (o  chofen  ihall  be  obliged  to  keep  one  or 
mand  to  the  "  more  dlflinc^  book  or  books  of  account,  wherein  he  or  they 
fatistadioa  ^  ««  fliall  Quly  enter  all  fum  and  fums  of  money,  or  other  efl'ects 
ot  the  com-  <(  ^vhich  he  or  they  fliall  have  eot  in  or  received  out  of  the  fiid 
Xj.  J,.  "  bankrupt's  efl:ate  ;  to  which  book  or  books  of  account  every 
{a)  There-  i(  creditor,  who  fhall  have  proved  his  or  her  debt,  fliall  at  all 
tore  one  ere-  jj  feafonablc  timcs  have  free  refort.  and  infpedt  the  fame  as  often 

filtor,    if  his  n          n       11      1   •     1      r      »  ^ 

«!ebt  be  fuf-    "  -as  lie  or  flie  Ihall  thnik  ht. 
ikiently  large,  maj  choofc  hiaifeJf  afligcee.] 

By  ^  30.  It  is  further  enacted,  *'  That  it  fliall  and  may  be 
**  lawful  for  the  commiilioners,  or  the  major  part  of  them,  as 
*'  often  as  they  fhall  fee  caufe,  for  the  better  preferving  and 
**  fecuring  the  bankrupt's  cftate,  immediately  to  appoint  one  or 
*'  more  affignee  or  afiignees  of  the  eftate  and  efFe£ls,  or  any  part 
**  thereof,  which  afllignee  or  afllgnees,  or  any  of  them,  fhall  or 
"  may  be  removed  or  difplaced  at  the  meeting  of  the  creditors, 
**  fo  to  be  appointed  as  aforefaid,  for  choice  of  aflignees,  if  they, 
**  or  the  major  part  in  value  of  them  (whofe  debts  refpecllvely 
*'  amount  to  lo/.  or  upwards)  then  prefent,  and  of  fuch  perfons 
**  duly  authorized,  fliall  think  fit ;  and  fuch  aflignee  or  alFignees 
*'  as  be  fo  removed  and  difplaced,  fliall  deliver  up  and  adign  all 
**  the  eftate  and  efreds  of  fuch  bankrupt  which  fliall  have  coma 
*'  to  his  or  their  hands  or  pofleflion,  or  which  fliall  have  been 
*'  alligned  by  the  faid  conimifiioners,  as  aforefaid,  unto  fucli 
**  otlier  aflignee  or  afTignees  who  fliall  be  fo  chofen  by  the 
**  creditors  as  aforefaid ;  and  all  the  efl:ate  and  effefts  of  the 
**  bankrupt  which  fliall  be  delivered  up  or  afiigned  fliall  be,  to  all 
**  intents  and  purpofes,  as  eff^edfually  and  legally  veiled  in  fuch 
*'  new  aihgnee  or  aflignees,  as  if  the  lirft  aflignment  had  been 
**  made  to  him  or  them  by  the  faid  commiflioners ;  and  if  fuch 
*'  firft  aflignee  or  aflignees  fliaU  refufe  or  neglect,  by  the  fpace  of 
*'  ten  days  next  after  notice  given  of  the  faid  choice  of  fuch  new 
**  affignee  or  affignees,  and  of  his  and  their  confent  to  accept  of 
*'  fuch  affignment,  fignified  to  the  tirfl:  affignee  or  affignees,  by 
*'  writing  under  his  or  their  hand  or  hands,  to  make  fuch  aflign- 
*'  ment  and  delivery  as  aforefaid,  every  fuch  firft  affignee  or  af- 
"  flgnees  fliall  refpedtively  forfeit  the  fum  of  200/.,  to  be  divided 
**  and  diltributed  amongft  the  creditors,  towards  fatisfa6tion  of 
**  their  debts,  in  fuch  manner  as  the  eftate  of  the  bankrupt  is  or 
"  ought  to  be  divided  and  diftributed ;  and  to  be  recovered  by 
**  a6lion  of  debt,  bill,  plaint,  or  information,  in  any  of  his 
*'  majefty's  courts  of  record  at  IVeJlmitiJiery  by  fuch  perfon  or 
"  perfons,  as  fuch  the  major  part  of  the  commiffioners  autho- 
**  rifed  as  aforefaid  fliall  appoint  to  fue  for  the  fame,  with  full 
"  cofts  of  fuit,  wherein  no  privilege,  protection,  or  wager  in 
"  law,  or  more  than  one  imparlance  fliall  be  allowed. 
[It  Is  no  "  And  (§  31.)  whereas  it  may  be  found  necefliary,  that  as  well 

ground  tor     ^^  ^ffignnients  of  bankrupts'  eftate§  already  made  by  commiffioners, 

*'  as 


«<  as  aflignments  hereafter  to  be  made  purfuant  to  the  choice  of  aflignees, 
'<  creditors,  fhould  be  vacated,  and  a  new  aflignment  or  affign-  that  fome  of 
"  ments  be  made  of  the  debts  and  effects  received  and  not  dif-  jf^.^J'^^'''"'^ 
*<  pofed  of,  by  the  then  afTignees,  to  other  perfons  to  be  chofen  diftaiice,and 
*'  by  the  creditors,  as  aforefaid,  it  is  enacted.  That  it  fhall  and  ^^^  "«'  an 
**  may  be  lawful  to  ami  for  the  lord  chancellor,  lord  keeper,  or  "f bein2"pre- 
"  comniilhoners  of  the  great  fcal,  upon  petition  of  any  creditors,  fentatcbdr 
*'  to  make  fuch  order  therein  as  he  or  they  fliall  think  juft  and  eiedion :  a 
**  reafcnable ;  and  in  cafe  a  new  aihgnment  ihall  be  ordered  to  be  ftanre'or'ini 
"  made,  as  aforefaid,  that  then  fuch  debts,  effects,  and  eftate  of  teg'ity  isthc 
"  fuch  bankrupt  fliall  be  thereby  efTcdually  and  legally  veiled  in  "^"^  sr°"°* 
*'  fuch  new  afTignee  or  afhgnees ;  and  it  fliall  and  may  be  lawful  make  fuch 
**  for  him  and  them  to  fue  for  the  fame,  in  his  or  their  name  or  an  appiica- 
*'  names,  and  to  difcharge  any  adtion  or  fuit,  or  to  give  any  ac-  ^'°"'  ^^ 
"  quittance  for  fuch  debts,  as  eflecftually,  to  all  intents  and  pur-  nier,  i  Atkl 
**  pofes,  as   the   aihgnee   or  alTignees  in  the  former  afllgnment  9'-    If  the 
*<  might  have  done  in  cafe  no  new  afTijinment  had  been  made  ;  ^'^'S""  ^<-- 

11  1/--1  -rr  n     M  r  ii-i  •  i        comesbank- 

*'  and  that  the  laid  commiiiioners  Ihall  caule  publick  notice  to  be  rupt,  hemay 
*'  given  in  the  two  London  Gazettes  that  fhall  immediately  follow  be  removed. 
**  the  removal  of  fuch  alhgnee  or  aflignees,  and  the  appointment  ^^^'"^" 
"  of  fuch  other  afhgnee  or  aflignees  as  aforefaid,  that  fuch  alhg-  i  Atk.  97. 
"  nee  or  affignees  is  or  are  removed,  and  fuch  other  afhgnee  or  Or  if  the 
«  aflignees  appointed  in  his  or  their  flead;  and  that  fuch  perfons  {°^^~gL 
"  as  are  indebted  to  the  faid  bankrupt's  efl:ate,  do  not  pay  fuch  improperly 
**  debt  or  debts  to  fuch  aflignee  or  aifignees  as  fhall  be  removed  as  ^'  ^he  time 
"aforefaid."  ^^<Z. 

Abr.  tit.  Creditor  ana  Bankrupt,  (O),  pi,  3.  When  an  aflignee  is  removed,  he  rauil  join  with  the 
old  aflignee,  and  the  commiihoners  in  making  an  aflignmsnt  to  the  new  aflignee.  Ibid.  And  where  an 
aflignee  is  removed  on  account  of  his  own  bankruptcy,  Lord  Hardwicke  was  of  opinion,  that  he  and  his 
aflignees  muft  join  with  the  commiflioners  in  executing  an  aflignment  to  the  new  affignee.    I  Atk.  97. 1 

[§  32.  "  Before  the  creditors  fhall  proceed  to  the  choice  of  af- 
**  fignees  of  any  bankrupt's  eflates,  the  major  part  in  value  of  the 
*<  faid  bankrupt's  creditors  then  prefent  fhall,  if  they  think  fit, 
**  direct  in  what  manner,  how,  and  with  whom,  and  where 
**  the  monies  arifing  by,  and  to  be  received  from  time  to  time, 
**  out  of  the  bankrupt's  eftate,  fhall  be  paid  in  and  remain  until 
"  the  fame  fhall  be  divided  amongft  all  the  creditors  as  by  this 
**  a£l  is  direcled  j  to  which  rule  and  direftion,  every  fuch  aflig- 
**  nee  and  aflignees  aforefaid  to  be  chofen  fhall  conform,  as  often 
**  as  100/.  fhall  be  got  in  and  received  from  fuch  bankrupt's 
*'  eftate,  and  fliall  be  and  are  hereby  indemnified  for  what  they 
**  fhall  do,  in  purfuance  of  fuch  direction  of  the  faid  creditors." 

Aflignees  are  in  the  nature  of  truftees ;  and  where  they  employ  inre  Earl  of 
an  agent  to  receive  or  pay  money,  who  abufes  their  confidence,  ^"*^^|5^'^ 
they  muft,  like  other  truftees,  anfwer  over  to  the  cejluj  que  tnijls.  (a)E'xpartc 
But  {a)  when  they  employ  an  agent,  either  from  necefhty,  or  con-  Beichier, 
formably  to  the  common  ufage  of  mankind,  they  have  been  holden  Ambl.  ji8, 
not  liable,  provided  they  have  ufed  due  precaution  in  the  choice 
of  the  perfon  employed. 

From  their  being  confidered  as  mere  truftees,  it  follows,  that  i  Atk.  89, 
each  is  feparately  anfwerable  only  for  what  he  receives ;  and  the 

3  negligence 


Canv.ReaJ, 
3  Atk.  695. 

Prirnrofe  v. 
Bromley, 
i  Atk.  89. 


412  QBanftcupt 

(«)  But  Ld.  negligence  of  (a)  one  fhall  not  hurt  any  of  the  others,  provided  they 
Hardwicice  j^g  j^qj  ^  ^jj  p^lvy  to  any  private  and  perfonal  agreement  entered 
the  iniert.on  i^to  by  their  co-aiagncc. 

©f  the  words  "jointly  and  Jevirally"  in  the  afiignment,   for  the  fecurlty  of  each  afiignee.     i  Atk.  90. 

Another  confcquence  is,  that  payment  of  a  debt  to  one  aflignee 
will  not  be  good. 

If  an  affignee  becomes  infolvent,  and  has  applied  any  of  the 
money  received  by  him  in  that  capacity  to  his  own  ufe,  the  com- 
mifhoners  are  to  be  confuiered  as  fpecialty  creditors,  becaufe  the 
commiflioners  executed  a  counterpart  of  the  afiignment  to  them  ; 
and  the  agrcementj  being  under  liand  and  feal,  makes  it  in  the  na- 
ture of  a  fpecialty  debt,  and  therefore  they  may  come  upon  his 
real  eftate. 

It  is  the  duty  of  the  aflignees  to  fell  all  the  bankrupt's  property 
as  foon  as  it  can  be  done  with  advantage;  and,  if  they  negle6l  to 
difpofe  of  it,  the  chancellor,  upon  petition  of  a  creditor,  will 
order  a  fale,  notwithftanding  the  aflignees  fhould  be  defirous  of 
keeping  the  eftate,  as  conceiving  it  to  be  more  beneficial  for  the 
creditors  than  a  fale. 

The  creditors  and  aflignees  fliand  in  the  place  of  the  bankrupt,  aiKl 
are  fubjeft  to  the  fame  equity,  and  bound  by  all  a£ls  fairly  done 
by  him ;  for  although  the  court  will  favour  creditors  as  much  as 
they  can,  it  muft  be  where  they  have  a  fuperior  right  to  other 
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If  a  fettlement  is  made  before  marriage,  though  without  a  por- 
tion, it  will  be  good  againft  the  aflignees-,  for  marriage  itfelf  is  a 
confideratlon,  and  it  is  equally  good  if  made  after  marriage,  pro- 
vided it  be  upon  payment  of  money  as  a  portion,  or  a  new  addi- 
tional fum  of  money,  or  even  an  agreement  to  pay  money,  if  the 
money  be  afterwards  paid  purfuant  to  the  agreement. 

So  if  a  perfon  give  a  bond  for  a  fum  of  money  as  a  marriage 
portion,  and  the  marriage  take  efi^eft,  it  is  a  good  confideration 
ibr  the  bond,  and  the  aflignees  cannot  be  relieved  againft  it. 

"Where  the  bankrupt  himfelf,  from  the  circumftances  of  the 
cafe,  would  be  confuiered  as  truftee  for  another,  his  aflignees 
will  be  looked  upon  in  the  fame  light, 

Byas,   1  Atk.  124. 

Ex  parte  If  thc  wifc  of  a  bankrupt  prior  to  her  marriage  was  entitled  to 

Coyegame,  ^  tryft  eftate,  the  aflTignees  of  the  hufl^and  are  not  entitled  to  the 
rupt  Laivs    pr^P^i'ty  without  making  a  fettlement  on  the  wife. 

330.  I  Atk.  192.  S.  C.  Grey  v.  Kentifli,  i  Atk.  280.  V/orrail  v.  Marlar,  Burtinan  v.  Pell, 
1  Cox's  P.  Wms  458. 

Miiner  v.  J>yt  if  the  huftsand,  or  his  general  aflignees,  (who  ftand  exa£lly 

p'^w'^'ev .  ^^^  ^^^  fame  fituation,)  can  get  pofleilion  of  the  wife's  property 
Adams  v.  Without  the  aid  of  equity,  it  feems  doubtful,  whether  the  court 
Pierce,  3  P.  y/ill  interfere  to  aflfift  the  wife. 

\\.'.ii.  Wil- 

lats  V.  Cay,  2  Atks  67.     Jewfon  v.  Moulfon,  2  Atk.  420. 

_  Where  a  mortgage  is  made  on  a  leafe  pledged  by  a  bankrupt« 

Riifreii,  I  equity  will  fupply  a  defecl;  In  the  conveyance  agaiiift  the  aflTignees. 
Prcwn,  Ch.  Rep,  269.     Ta)lci  v.  Wheeler,  2  Vcrn.  564. 
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If  tiiere  Is  a  cudom  In  the  country  that  half-a-year's  rent  fliould  Buckley  v. 
become  due  on  the  day  the  tenant  enters  upon  the  preinil'es,  the  ^'.^-''''"^'  * 
affignees  are  bound  by  it,  notwithftanding  the  tenant  had  com-  ^^'^'    '^* 
mitted  an  z€t  of  bankruptcy  before  he  took  the  premifes,  and 
made  the  agreement  to  pay  half-a-year's  rent  in  advance. 

If  a  leflbr  covenants  with  his  leflee  and  his  afligns  to  renew  his  Drake  r. 
leafe,  and  the  leflee  becomes  a  bankrupt,  equity  will  not  compel  ^  fj^^^** 
tlie  leiTor  to  renew  in  favour  of  the  aflignees.  iCh.Ca  71. 

The  ftatute  of  limitations  will  run  againft  the  affignees  from  Aflibrooke 
the  time  of  tlie  original  promife  to  the  bankrupt.  v.  Manley,  Comb.  70. 

So   where    in  an  a£lion  brought    againft    the  defendant   by  Grey  v. 
an  alTignee,   he  pleaded  the   ftatute    of  limitations ;    the  court  ^^"J*'^' 
reolved    that   the    ftatutes   of  bankrupts  transfer    the   right   to  Equky^iyi.. 
the    aflignee,    but   it   is    no    more    than    the    old   right   which 
the  bankrupt  had  before  he  had  committed  any  a£l  of  bank- 
ruptcy, and  therefore  the  aflignee  muft  take  it  in  the  fame  plight 
and  condition  as  the  bankrupt  himfclf  had  it ;  and  that  the  Ita-  3P.W.  144. 
tute  of  limitations  was  a  bar. 

Where  a  creditor  before  bankruptcy  agrees  to  take  lefs  than  Ex  paru 
his  debt,  fo  that  it  be  paid  precifely  at  the  day,  and  the  debtor  i^enne:, 
fails  of  payment,  he  cannot  be  relieved  j  and  if  the  debtor  be-     '     '  ^ 
comes  bankrupt,  the  aflignees  will  not  be  entitled  to  bind  the 
creditor  by  his  compofition,  but  he  has  a  right  to  prove  his  whole 
debt. 

It  is  the  duty  of  the  aflignees  to  make  a  dividend  as  early  as  Ex  pane 
poflTible  after  the  time  given  bv  the  ftatute,  for  creditors  to  come  i"'n^>iAtk. 
in  and  prove  their  debts :  And  if  they  neglc(Sl  making  a  dividend,  y,  Town- 
and  keep  the  money  in  their  own  hands,  they  will  be  liable  to  ftend.    in 

intereft  for  it.]  q        n       ^     ,         Canc.  Nov. 


(E)  Of  the  Creditors,  who  are  fuch  ;  and  herein 
of  proving  their  Debts. 

T)Y  the  21  jfac.   cap,  19.  ^9.  *<  The  commlfliioners  may  exa-  (a)  Credit- 

^  "  mine  upon  oath,  or  by  other  ways,  any  perfon  for  the  dif-  """^s,  upon 

"  covery  of  the  truth  of  debts  ovi-ing  to  fuch  creditors  as  feek  re-  rit>  focver' 

"  lief;  and   creditors   by  judgment,  ftatute,  recognizance,  fpe-  ihey  be, 

"  cialty,  or  other  fecujtity,  or  having  no  fecurity,  and  having  '!^^'"„f'pj 

*'  made  attachments  in  London^  or  other  place,  by  cuftom,  of  the  f^ch  as  have 
**  goods   of  the  bankrupt,  whereof  there  is  no  execution  or  ex-  obtained 

«'  tent  ferved  upon  any  lands,  ^r.  before  he  become  a  bankrupt,  ^f.^^^^^jj"* 

"  ftiall  be  relieved  for  no  more  than  a  {a)  ratable  part  of  their  totz  the 

"  juft  debts,  without  refnecl  to  any  penalty  in  any  judgment,  bankruptcy, 

ItatUte,  0  6.  taken  pledges 

•for  their  juft  debts ;  and  the  reafon  Is,  hecaufe,  from  the  aft  of  hankiuptcy,  all  the  bankrupt's  eftace  is 
verted  in  the  commiiTioners,  who  are  eftablliheJ  as  courts  of  juftice  touching  the  bankrupt's  eilate,  and 
before  whom  the  creditors  muft  authenticate  their  debts,  in  order  to  receive  their  dividends  ;  and  there- 
fore they  muft  eijuall/  admit  all  perfons  to  make  proof  of  their  deb:s ;  but  fuch  as  have  pawns  or  mort- 
{agej  ijive  a  prop grty  ia  the  thing  io  pledged,  precedsnt  to  the  tianflation  of  the  property  to  the  com- 

mlHiofiU's  j 
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miflioners ;  in  wliich  cafe  they  have  only  an  equity  of  redemption,  and  are  Tn  no  better  condition  thaji 
the  bankrupt  himr;;lf.  [When  a  creditor  c-mcs  to  prove  his  debr,  he  is  obliged  to  fwear,  whether  he 
has  a  fecuiity  or  not ;  and  if  he  has,  and  infifts  upon  proving,  he  muft;  deliver  it  up  for  tlie  benefit  of 
his  creditors  ;  lAtk.  105.;  unlefs  it  be  a  joint  fecurity  from  the  bankrupt  and  another  perfon  ;  in 
which  cafe  he  may  come  in  for  his  v/hole  debt  under  the  commlflion,  without  being  compelled  to  de- 
liver up  the  joint  fecurity,  as  he  is  entitled  to  recover  what  .'le  can  from  the  co-fecurity,  and  take  his 
dividend  upon  the  whole  of  his  demand  upon  the  bankrupt's  eftate,  provided  he  docs  not  receive  more 
than  zos.  in  the  pound  on  the  wliole.  Ex  parte  Bennet,  z  Atk.  528.  When,  therefore,  a  creditor 
has  a  mortgage,  or  other  pledge,  which  he  apprehends  is  not  equal  to  the  payment  of  his  debt,  he  mud 
apply  to  the  Chancellor  to  have  the  pledge  fold,  and  that  he  may  be  admitted  a  creditor  tor  the  refidue ; 
and  the  commifTioners  may  direct  the  fale  to  be  before  them,  or  by  publickauiftion.  Ex  parte  Coming, 
loth  April  1790.  Co.  Bankrupt  Laws,  149.  Bonds,  bills  of  exchange,  and  other  pcrfonal  fecurities, 
pledged  or  depofited  with  a  creditor,  may  be  dircftcd  to  be  fold  befcre  the  commiflioners  in  the  fairie 
manner  as  an  eftate.  Ex  parti  Hillier,  19th  July  17S0.  Ibid.  If  a  debtor,  by  way  of  collateral  fe- 
curitv,  deliver  a  bill  of  exchange  or  promiflbry  nute  to  his  creditor,  without  his  name  appearing  on  the 
pafer,  it  muft  be  difpofcd  of  as  a  pledge,  and  the  produce  applied  to  reduce  the  debt,  the  refidue  only 
of  the  demand  being  proveable  under  the  commilTion.  Ex  parte  ?>vn\ih,  19th  Dec.  1784.  luid.  Where, 
indeed,  a  perfon  takes  a  bill  without  the  name  of  the  paity  from  v.honi  he  receives  it,  it  may  be  a 
pledge,  or  a  purchafe,  according  to  the  agreement  of  the  parties.  If  it  is  taken  as  a  pledge,  it  muft  be 
io\A  ;  but  if  as  a  purchafe,  it  liquidates  the  debt  to  the  full  amount  of  the  bill.  Ex  parte  Whitter,  6th 
Feb.  1790.  £.v/)iirr£  Roberts,  2ift  June  1789.  £x/>arre  Smith,  iSth  Nov.  1789.  /rf.  150.  Bank  of 
Er^latid  v.  Newman,  i  Ld.  Raym.  442.  Where  a  creditor  has  two  demands,  one  proveable  under  the 
commiffion,  the  other  not ;  he  may  apply  his  fecurity,  in  the  firft  place,  to  reduce  that  demand  which  is 
not  proveable.  Ex  parte  Hov/urd,  14th  June,  1750.  £Arj&fl/7«Arkley,  26th  Nov.  179 1.  Co.  Bank' 
rupt  Laws,  150.  153.  J 

Chapman  v.       \i  A.  fells  hnds  to  5.,  who  afterwards  becomes  a  bankrupt,  and 

Turner,  i     p^^j-j.  Qf  j.|^g  purchafe-money  is  not  paid,  A.  fliail  not  be  obliged  to 

*'^"'  ^  ''■    come  in  as  a  creditor  under  the  flatute  of  bankrupt,  but  the  land 

fhall  {land  charged  with  the  money  unpaid,    though   there  be 

no  agreement  for  that  purpofe. 
Co.  Bani-         Corporations  ufually  appoint  a  clerk  or  treafurer,  who  is  the 
Tupt  Laws,   perfon  to  prove  debts  due  to  them  ;  he  mull,  however,  produce 
*^^'  his  appointment  under  feal  to  the  commifTioners. 

Ex  parte  If  the  bankrupt's  eftate  is  in  arrear  for  taxes,  the  colleilor 

Child,  I  feems  the  proper  perfon  to  prove  the  debts,  and  he  ought  to  pro- 
If  there  Ire  ducc  his  appointment,  that  the  commifTioners  may  judge  of  the 
twocoilea-  legality  of  it:  But  if  the  colledlor  himfelf  fliould  become  bank- 
ers, whodi-  j-upt^  having  received  the  taxes  from  the  inhabitants,  but  not  paid 
ney  received  the  money  ovcr,  one  of  the  inhabitants  may  prove  for  himfelf 
between        and  the  reft. 

them,  and 

one  of  them  becomes  bankrupt,  the  other  fliall  prove,  on  behalf  of  the  panih,  the  whole  fum  remain- 
ing in  their  hands  not  paid  over.  Ex  parte  Moggeridge  and  Clarke,  4th  Feb.  1790.  Co.  Bankrupt 
Laws,  156. 

Ex  parte  Thc  privilege  of  creditors  to  come  in  and  prove  their  debts. 

Groom,  1  and  bankrupts  to  be  difcharged  therefrom,  is  faid  to  be  co-exten- 
Atk.  119.  ^^^^g  ^^^  commenfurate.  However,  the  court  will  not  abfolutely 
Wiihlmfon,  ftop  a  Creditor  from  bringing  an  adion,  but  put  him  to  his  ele£lion; 
J  Atk.  83.  and  fhould  he  ele6l  to  proceed  at  law,  he  will  ftill  be  allowed  to 
prove  his  debt,  for  the  purpofe  of  affenting  to  or  difTenting  from 
the  certificate,  which  permilTion  is  abfolutely  requifite  to  make 
Ex  parte  his  remedy  at  law  of  any  avail ;  for  fhould  the  bankrupt  procure 
Capot,  I  }^ig  certificate,  he  will  be  thereby  difcharged  from  that  a£tion,  aS 
Atk.  Z20.  ^^jj  ^^  from  all  debts  contracted  before  the  adl  of  bankruptcy. 
Ex  parte  Where  a  creditor  has  proceeded  at  law,  before  he  applies  to 

Wiiiianifon,  p^Qyg  jjjg  {^gbt  unucr  thc  commifTion,  he  ought  not  to  be  permitted 
Lmedoibts  to  provc  Without  rclinquilhing  his  proceedings  at  law,  unlefs  by 

order 
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crJe-r  from  the  Great  Seal,  for  the  parpofe  of  fignifyi'ng  his  niTent  have  been* 
to,  or  diflent  from,  the  certificate.  entertained 

of  this;  b»t 
fit  ex  f  arte  Botterll,  i  Atk.  109.,  where  the  comm'lTior.us  refufed. 

But  the  circumftance  of  a  creditor  proving  his  debts  previoufly  Ex  pane 

to  proceeding  at  law  againft  the  bankrupt,  does  not  amount  to  a  j^^'/*''"'' 

conclufive  election  to  take  under  the   commiflion,  for  a  creditor  Ex parte 

has  been  fuffered  to  make  his  eleclion  of  proceeding   at  law,  Lindfay, 

againft  the  bankrupt  hmfelf.  after  having  proved  his  debt,  and  re-  I,  Atk.  210. 

•        1  r.    •  ,         ,         •'   •'  .•   •  r         r        1-  11       1      J    Ex  parte 

ceived  two  dividends,  upon  condition  01   reiunding  what  he  had  Cap.r, 
received.     But  the  cafe,  perhaps,  might  be  different,  if  the  ere-  i  Aik.  2:> 
ditorhad  in  view  the  c\\7ixg\x\<^(i  third perf on ^  as  the  fecurity,  or  the 
bail  of  the  bankrupt. 

Therefore,  where  a  creditor  had  proved  his  debt,  zr\A  ftgned  an  Ayiett  v. 
ngreement  to  permit  the  bankn/pt  to  heep  his  hcufe  frill  open  for  trade ^  ^'p,^°p'*'   ' 
and  to  malce  him  an  annual  allcivance -,   and  the  bankrupt  afterwards   1-17,  ' 
defcrted  his  houfe  and  abfconded  ;  upon  which  the  creditor  pro- 
ceeded to  fix  the  bail,  and  ferved  execution  upon  them :    The 
court  faid,   there  were  fome  inftances,  in  which  the  court  of 
Chancery  permits  a  creditor  to  do  certain  a£ls,  fuch  as  proving 
his  debt,  and  voting  for  afhgnces,  without  binding  him  to  come 
in  under  the  comniiffion,  and  renounce  his  legal  remedy.     But 
the  creditor  here  has  gone  much  farther,  he  has  made  his  election^ 
has  acquiefced  under  the  commiflion,  and  fhall  not,  on  a  fubfe- 
quent  unforefeai  event,  at  the  diftance  of  a  twelvemonth,  defert 
the  commiflion,  and  come  upon  the  bail  by  furprize. 

The  being  chofen  afjignecy  will  not  prevent  the  creditor  from  Expartt 
fuing  the  bankrupt  at  law  if  he  has  not  proved  his  debt,  for  in  ^^^^ 
that  cafe,  he  can  only  be  confidered  as  a  creditor  at  large ;  and  '    ^^ 

even  if  he  has  proved  his  debt,  and  cliofen  himfelf  aflignee,  he  Dorviiiiers, 
may  fill  eleEt  to  proceed  at  lawj  and  be  difcharged  as  a  creditor  1  Adcziz. 
under  the  commiffion. 

If  a  creditor,  at  the  time  the  coinmi/Jton  ifues^  has  the  bankrupt  Ex  parte 
in  execution,  he  may  prove  his  debt  under  the  commiflion,  and  Hinkiin,  2* 
elect  to  difcharge  the  bankrupt.     But  if,  after  the  commiiTiou  has  Ex'plrte'' 
ilTued,  a  creditor  proceeds  at  law  againft  the  bankrupt,  and  takes  Warder,  zzd 
his  body  in  execution,  it  is  a  conclufive  election,  and  he  will  not  ^^^'  ^"90- 
be  entitled  to  prove  fo  as  to  receive  a  dividend,  although  he  caton,'^2ift 
fhould  afterwards  difcharge  the  bankrupt  out  of  cuftody.  Dec.  1790. 

Ex  parte 
Rattray,  loth  Auguft  1791.     Ex  parte  Eiflbn,  a3d  March  1792.     Creditor  having  taken  bankrupt  in 
execut'on,  fubfequent  to  the  commiffion,  afterwards  releafcd  him,  and  was  permitted  to  prove  :  Debc 
expunged.     So  « /lar/^  Hewitt,  21ft  Jan.  1789.     Co.  Bankrupt  Laius,  160,   1,2,  3. 

If  a  creditor  is  proceeding  at  law,  the  bankrupt  is  entitled  by 
petition  to  put  the  creditor  to  his  election,  either  to  abide  by  the 
commiflion  and  wave  the  proceedings  at  law,  6t  relinquiih  all  Exparte 
benefit  under  it  •,  but  whether  the  creditor  can  be  compelled  to  K.'pkinfott, 
ele£t  btfote  a  dividend,  feems  to  be  fome  what  unfettled  :  though  j.^^  ,ye^ 
the  modern  determinations,  fupported  by  fome  of  an  earlier  date,  jun.  159. 
have  moftly  put  hini  to  his  election  before  a  dividend,  provided  ^^'^^y^' 
the  application  was  not  made  before  he  had  a  reafonabk  time  of  L»wi,  i6z, 
cxanuaing  into  the  bankrupt's  aflfairs.  4>  s* 
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If  a  creditor  lias  demands  upon  the  bankrupt  of  difliiK^  nJ* 
tures,  or  in  diflerent  rights,  he  is  at  liberty  to  prove  one  under 
the  commiflion,  and  proceed  at  law  for  the  recovery  of  the  other. 
Therefore,  where  a  bankrupt  had  borrowed  100/.  upon  bond  of 
a  near  relation,  who  had  arrefted  him  upon  the  bond  and  charged 
him  in  execution  ;  and  had  another  demand  for  a  year's  rent, 
which  he  offered  to  prove  under  the  commifFion,  but  would 
not  wave  his  execution  upon  the  bond  debt ;  and  the  commif- 
fioners,  therefore,  refufed  to  admit  him  to  prove  :  Lord  Hard- 
•vuicke  faid,  that  though  it  was  a  hard  cafe  upon  the  bankrupt,  yet, 
as  the  debts  were  entirely  dillinft,  he  fhould  be  allowed  to 
prove. 

So,  on  a  petition  ex  parte  AlattheivSt  where  it  appeared  that 
Mr.  Gaij  had  proved  a  debt  under  the  commiflion  in  right  of  his 
wife,  amounting  to  5000/.,  being  her  fortune  under  a  mar- 
riage fettlement,  and  alfo  brought  an  action  at  law  in  his  own 
right  for  a  debt  due  to  him  for  goods  fold  and  delivered  ; 
the  Lord  Chancellor  obferved,  the  court  would  never  fufFer  a 
creditor  to  fplit  a  demand,  and  prove  part  under  the  commiflion, 
and  profecute  at  the  fame  time  a  bankrupt  for  the  remainder  at 
law.  But  that  in  this  cafe  there  are  two  remedies  and  different 
rights  ;  and  he  even  thought  he  might  have  done  it,  if  the  debts 
had  been  both  in  his  own  right.  Suppofe,  one  debt  had  been 
due  to  Mr.  Gary  by  bond,  and  another  upon  an  account  cur- 
rent, and  he  had  brought  a  bill  here  for  the  account,  and 
an  adlion  at  law  upon  the  bond ;  thefe  are  two  diftinft  things, 
and  therefore  the  court  will  let  him  go  on,  both  in  law  and  equity. 
If  indeed,  he  was  to  bring  a  bill  in  equity  for  an  account  cur- 
rent, and  an  a6lion  at  law  for  a  particular  item  in  that  account, 
the  court  would,  in  that  cafe,  oblige  the  plaintiff  to  make  an 
eleftion. 

If  an  executor  becomes  bankrupt,  as  he  aiSts  in  attter  droity  his 
bankruptcy  does  not  take  away  the  legal  right  of  executorfhip, 
nor  does  the  commiflioners'  alTignment  afFe£t  the  teflator's  aflets, 
except  as  to  fuch  beneficial  intereft,  as  the  bankrupt  may  himfelf 
be  entitled  to.  But  though  a  bankrupt  executor  may  ftriclly  be 
the  proper  hand  to  receive  the  affets,  yet  if  his  alTignees  have  re- 
ceived any  of  the  property,  a  court  of  equity  will  for  the  benefit 
of  creditors  and  legatees  appoint  a  receiver,  with  whom  the  af- 
fignees  fhall  account.     And  the  court  will  do  fo  upon  petition. 

As  bankruptcy  does  not  affedl  the  right  of  an  executor,  in 
(Iridlnefs,  he  is  himfelf  the  proper  perfon  to  be  admitted  to  prove 
againft  his  own  eftate  ;  which  is  not  incongruous,  as  he  does  it  in 
aiitcr  droit,  and  the  danger  of  embe2zlement  may  be  prevented 
by  ordering  the  dividend  to  be  paid  into  court :  and  this  was  done 
in  a  cafe  where  the  petitioner  was  a  creditor  of  the  bankrupt's  tef- 
tator  to  the  amount  of  286/.;  part  of  the  efi^eds  of  the  deceafed, 
to  the  amount  of  432/.,  were  in  the  bankrupt's  hands;  and,  on 
petition  to  be  permitted  to  prove  tliis  demand  againft  the  bank- 
rupt's eflate,  Lord  Thurlow  ordered  that  the  bankrupt,  as  execu- 
tor, (hould  be  admitted  a  creditor  under  the  commiflion  ifliied 

againft 
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againft  Kim  for  the  fum  of  432/.  7/.  i  f  d.,  In  the  petition  men-  1  p.  Wms. 

tioned,  and  that  the  alTignees  fhould  pay  the  dividends  into  the  547- 
bank,  in  the  name,  and  with  the  privity  of  the  accountant-general, 
in  truft  in  the  matter  of  A.  B.  the  bankrupt,  fubjttl  to  further 
order. 

A  creditor  by  an  annuity,  where  the  annuity  is  merely  perfonaly  Ex  fane 

is  entitled  to  come  in  under  the  commiflion,  provided  the  penalty  -^f^is, 

of  the  bond  be  forfeited  [a)  prior  to  the  bankruptcy.     In  order  to  £jf  1^^,"^^°* 

prevent,    on  the  one  hand,    the   injuflice   of  admitting  him  to  LeCumpte, 

prove  only  the  arrears  accrued  due  before  the  bankruptcy,  and,  l,^^''^'^^' 

on  the  other,  the  great  inconvenience  that  would  enfue  if  the  an-  Kemp  2Hd, 

nuity  fhould  be  received  from  time  to  time  as  an  accruing  debt  2  Bi.  Rep, 

on  the  eftate,  a  value  is  fet  upon  the  annuity,  and  he  is  admit-  '"^j* 

ted  a  creditor  for  the  fum  at  which  it  is  valued.  future  has 

been  incurred,  no  aft  of  the  annuitant  (hall  amount  to  a  waver  of  it,  for  it  is  for  the  benefit  of  both 
parties  that  ii  fliould  be  fo.     VVyllir  v.  Wiikes,  Doiigl.  523. 

If  the  annuity  is  fecurcd  by  a  deed  of  covenant,  and  a  bond  is  Fletchers, 
likevvife  given  as  an  additional  fecurity,  which  is  forfeited  for  B-^t'iurft. 
non-payment  before  the  bankruptcy  the  creditor,  in  that  cafe,  is  tir"c^^[/j^ 
not  obliged  to  prove  under  the  commiffion,  but  may  proceed  at  and  Bar.k- 
law  for  die  breach  of  covenant,  notwithftanding  the  bankrupt  has  '■"/'('J'  p'« 
obtained  his  certificate.  a^^6.  cottrel  v,  Hooke.'^bouV.  93"; 

An  apprentice  can  come  in  as  a  creditor  only  for  the  fum  re-  Ex  parte 
maining  due,  after  deducting  for  the  time  he  has  lived  with  the  ^^?'^^^' 
bankrupt.    It  is  ufual,  indeed,  for  the  commlflioners  to  recommend  Barweii  v. 
it  to  the  creditors  to  allow  him  a  grofs  fum  out  of  the  eftate,  for  Ward, 
the  purpofe  of  binding  him  to  another  mafter;  but  this,  though  ^  Atk.261. 
equitable  and  jufl,   is  not  what  he  is  entitled  to  dejurey  nor,  of 
courfe,  what  the  court  can  order. 

A  petition  was  preferred  on  the  part  of  a  daughter,  to  be  let  In  Ex  parte 
as  a  creditor  on  the  eftate  of  her  father,  a  bankrupt,  for  the  money  Maciiim, 
he  had  received  from  the  managers  of  the  theatre  on  her  account,  *    "'   ^^* 
offering  an  allowance  thereout  for  living  with,  and   being  main- 
tained by  him,  during  her  acting  on  the  ftage.    It  was  alleged  on 
htr  part,  that  the  court  is  fo  far  from  giving  the  father  ail  the 
earnings  of  the  child,  that  it  will  not  fuiFer  the  father  to  be  eafed 
of  the  maintenance  of  a  child  who  has  a  fortune ;  but  will  let  the 
whole  intereft  accumulate,    and  the  father  maintain  the  child, 
unlefs  unable  to  do  fo. 

Lord  Chancellor  fald,  he  was  under  fome  difficulty  for  the 
fake  of  the  precedent ;  for  it  is  true  that  this  queftion  is  the  fame 
as  it  would  have  been  between  the  daughter  and  the  father,  if  he 
had  not  been  a  bankrupt,  and  could  anfwer  to  an  action  for  himfelf ; 
Whether  after  all  this  tranfaction  the  daughter  could  in  an  action 
have  recovered  againft  the  father  all  this  money,  ias  money  had  and 
received  to  her  ufe  ?  ?Ie  faid,  it  might  be  dangerous  in  London  to 
lay  it  down  as  a  general  rule,  that  if  a  father  having  feveral  chil- 
dren, who  earn  money  which  he  receives,  becomes  bankrupt, 
every  child  can  come  in  and  claim  his  debt  for  that  money  ib  had 
and  received  while  they  lived  together,    and  were  part  of  his 

Vol.  I.  E  e  family. 
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family.  A  father  frequently  fends  out  his  fon  to  work  as  journeys 
man,  and  his  earnings  are  taken  to  be  the  father's.  Here,  faid 
his  lordfhip,  the  father,  mother,  and  daughter  were  all  adlors,  and 
lived  together ;  the  father  received  the  whole.  It  is  extraordinary 
to  fay,  that  after  a  length  of  time  this  fliall  be  all  called  back, 
becaufe  of  an  a6l  of  bankruptcy.  He  referred  it  therefore  to  the 
commifTioners  to  inquire,  how  much  tlie  father  received  to  the 
child's  ufe,  unlefs  as  to  fo  much  as  was  a  covenant  with  the 
daughter  herfelf.  But,  to  avoid  the  expence  of  an  account,  it  was 
agreed  that  the  petitioner  fliould  be  admitted  as  a  creditor  for  a 
particular  fiim  •,  but  no  allowance  to  be  made  for  maintenance. 

A  landlord  having  a  legal  ^ight  to  diitrain  goods  while  they 
remain  on  the  premifes,  the  ifluing  of  a  commiifion  of  bankrupt 
1  Atk.  lo:,  againft  the  tenant,  and  the  meflenger's  poflelhon  of  the  goods  of 
JC3,  I0+.     the  tenant,  will  not  hinder  him  from  dillraining  for  the  whole 
rent  in  arrear  •,  for  it  is  not  fuch  a  ciijhdin  legis  as  an  execution  ; 
and  even  there  the  law  allows  the  landlord  a  year's  rent.     And 
though,  by  the  affignment  by  the  commiflioners  of  the  bankrupt's 
eftate  and  eifedls,  the  property  of  the  goods  is  changed,  yet  the 
affignees  take  them  fubjeft  to  every  thing  which  they  are  fubje£l 
to  in  the  hands  of  the  bankrupt ;  and  while  upon  the  premifes 
they  remain  liable  to  be  diitrained. 
1  Atk.  IC2.       But  if  the  landlord  negle6ls  to  diflraln,  and  fuffers  the  goods 
to  be  fold  by  the  affignees,  he  can  only  come  in  with  the  reft  of 
the  creditors  pro  rata. 
Ex pnrte  A  commifTion  liTued  againft  A.  who  was  a  tenant  of  B.y  and  owed 

Grove,         ]^j^  twelve  year's  rent.     B  ^  the  landlord,  came  in  and  proved 
^    '  '  ^°^'  his  debt  under  the  commlffion,  and  the  affignees  fold  the  whole 
goods  to  Grove  the  petitioner,  who  lived  in  the  tenant's  houfe. 
The  landlord  three  years  after  proving  his  debt,  diftrained  upon 
thofe  goods  as  being  ftill  upon  the  premifes. 
Sec  Ex  parte       Lord  Hardwlcke^  upon  the  fecond  hearing  of  the  petition,  deter- 
Devine,  and  ^j,-,£j.j^  j-j^j^j.  f}^Q  vendee  of  the  goods  under  the  affiignees  was  en- 
wife,  13th     titled  to  the  goods;  and  ordered,  that  tlie   proceedings  of  the 
Jan.  1776.    landlord  {hould  be  reftrained,  and  confined  him  to  his  remedy 
^*l','f1'l!,.     under  the  commiirion. 

rt'pt  J^aivt, 

221.     Bradyll  v.  Ball,  i  Br,  Ch.  Rep  427.   S.  P. 

Co.  Bar.i-         It  Is  ftatcd  in  i  Jtk.  103.,  that  a  mortgagee  of  a  bankrupt's 

ruptLaivs,    eftate,  although  he  pays  the  arrears  of  rent  that   is  due  to  the 

^'^'  bankrupt's  landlord,  ffiall  not  be  preferred  to  the  creditors  under 

the  commifhon,  unlefs  he  applies  to  the  court  for  an  order  that 

\  he  may  ftand  in  the  place  of  the  landlord ;  but,  from  the  cafes 

'  above  referred  to,  it  rather  feems  that  no  fuch  order  could  be 

obtained,  becaufe,   unlefs  the  landlord  acfually  diftrains,  he  has 

himfelf  no  lien  upon  the  goods. 

Ex  parte  On  a  diftrefs  for  rent,  goods  were  fold,  and  77/.  y.  remained 

^v*^"Ab     ^"  ^^  conftable's  hands,  who  became  a  bankrupt.     The  tenant 

Z,. '""       *  dies,  and  his  executor  prays  to  be  paid  this  money  by  the  affignees, 

in  preference  to  the  other  creditors. 

It  was  argued,  that  tins  comes  to  the  hands  of  the  conftable  by 
due  couvfe  of  law  ;  and  the  cafe  of  Wright  v.  Dixon  was  cited, 

where 
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wliere  goods  were  taken  in  execution  by  Wilcoxy  bailiff  of  JVeJ}' 
mitijier,  who  died;  and  the  judgment  and  execution  being  after* 
wards  fet  afide,  the  coiirt  ruled,  that  the  widow  and  executrix  of 
Wilcox  fhould  refund  the  money,  though  (lie  alleged  (he  had  not 
afTets  to  pay  fpecialties. 

But  the  Lord  Chancellor  faid,  that  cafe  was  againft  an  executrix'; 
and,  though  the  law  makes  a  difference  between  one  creditor  and 
another,  yet  in  cafe  of  bankruptcy  all  creditors  are  upon  an  equal 
footing.  If  any  thing  remained  in  fpecie^  it  might  be  different  j 
but  here  the  money  is  embezzled  by  the  conftable.  He  there- 
fore ordered  tlie  petitioner  to  come  in  as  a  creditor  with  the 
refl. 

CommifTioners,  after  a  man  becomes  a  bankrupt,  compute  in-  Ex  pane 
tereft  upon  debts  no  lower  than  the  date  of  the  commifTion,  be-  Rennet, 
caufe  it  is  a  dead  fund ;  and  in  fuch  a  fhipwreck,  if  there  is  a  *        ^^^* 
falvage  of  part  to  each  perfon,  it  is  as  much  as  can  be  expected.  Bromley  v. 
But  there  is  no  diredlion  in  the  a£l  for  that  purpofe,  and  it  has  Go»«^"e> 
been  ufed  only  as   the  beft   method  of  fettling  the  proportion  *'''* 

among  the  creditors,  that  they  may  have  a  rate-like  fatisfadlion  ;  Expane 
nor  does  the  certificate  operate  as  a  difcharge  of  the  fund  before  Rooke, 
vefted  in  the  alTignees,  thereby  to  deprive  the  creditors  of  fubfe-  *  •'^'^'  *44' 
quent  intereft,  but  extends  only  to  any  remedy  to  be  taken  againft 
the  perfon  of  the  bankrupt,  or  his  future  efFedts. 

If  an  eftate  mortgaged  is  not  adequate  to  the  payment  of  prin-  Ex  parte 
cipal  and  intereft,  the  intereft  is  only  to  be  calculated  to  the  date  Warddi, 
of  the  commiffion.  ^?*,'^-'' 

and  confirmed.     Ex  parte  Hevcy,  icth  Nov.  1792.     Co.  Bankrupt  Laws,  227, 

But,  if  it  is  fuflicient  for  that  purpofe,  the  afTignees  cannot  re-  yVin.  Abr. 
deem  without  paying  intereft  to  the  time  of  redemption.  "^• 

A  fpecialty  creditor  cannot  have  intereft  beyond  the  penalty  lAtk.  75. 
contained  in  his  fecurity,  but  a  creditor  by  note  carrying  intereft 
may  receive  the  full  amount :  However,  if  the  bearing  of  intereft  is  Ex  parti 
not  fpecified  in  the  note,  it  will  not  of  itfelf  entitle  the  holder  to  Mariar, 
claim  any  ;  but  he  may  prove  the  whole  fum  fpecified  in  the  note,  *       '  ^^'* 
notwithftanding  he  deducted  the  difcount   at    the   time  of  re- 
ceiving it.  , 

There  is  a  diiTerence  between  debts  that  carry  intereft  and  a  Bromley  ▼. 
fpecial  depofit  of  goods  and  ftock  ;  for  in  the  former,  the  intereft  ^*'^''^» 
(hall  be  continued  down  to  the  date  of  the  commillion,  but  in  the  *       '*"* 
latter  it  is  othcrwife,  for  the  intereft  (tops  from  the  time  of  the  de- 
pofit, and  a  calculation  fhall  be  made  of  the  value  of  the  whole  entire 
thing  depofited,  both  principal  and  intereft,  be  it  ftock  or  goods, 
according  to  the  market  price  at  the  time  of  the  depofit. 

Where  a  joint  commifTion  is  taken  out,  and  the  ufual  order 
obtained,  for  keeping  diflindt  accounts  of  the  feparate  eftates  of 
each  partner,  the  creditors  of  the  feparate  eftates  are  not  entitled 
to  intereft  upon  their  debts  after  the  payment  of  twenty  (hillings 
in  the  pound,  unlefs  tlie  joint  creditors  have  alfo  received  twenty 
(hillings  in  the  pound  ;  but  the  overplus  of  the  feparate  eftate  rauft 
be  applied  to  increufc  the  joint  fund. 

E  e  :i  Thus 
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£x  parte  Thus,  upon  a  petition  by  feparate  creditors  to  be  allowed  intereH; 

zr\^l"ii     °"  ^'^^^^  ^^^^^  carrying  intereil,  before  the  furplus  of  the  fcparafe 

1786."^''       Cllate  (liould  be  carri^id  over  to  the  joint  agcount,  it  appeared  that 

a  joint  commiflion  had  been  taken  out  againll  two  bankrupts,  and 

an  order  obtained  for  keeping  diftinti  accounts,  and  that  there  was  a 

furplus  of  the  feparate  eilate  of  one  of  them,  after  paying  his  feparate 

creditors  twenty  ihillings  in  the  pound  ;  but  the  Lord  Chancellor 

was  of  opinion,  that  fuch  feparate  creditors  were  not  entitled  to 

intercft,  unlefs  the  joint  eilate  had  alfo  paid  twenty  (hillings  in 

the  pound,  and  therefore  difmifled  the  petition. 

Aylett  V.  On  adions,  whether  of  debt,  ajfumpjity  or  for  a  tort^  the  judgment, 

Harford,       when  figncd,  relates  to  the  verdi£l  \  and  the  cofls  de  iticrementoy 

^  '^'.^Fx    "^^'^^en  taxed,  are  annexed  to  thofe  aflefled  by  the  jury,  and  become 

fane  Tal-     Confolidated  with  them  by  a  fair  and  equitable  relation  of  law,  and 

bot,  4  Burr,  therefore  they  may  be  proved  as  a  debt,  if  the  verdidl  is  prior  to 

ford  v.bIK  the  bankruptcy. 

Eaftcr  Term,  i7?5,  B.  R.  Co.  Bankrupt  Laws,  232.  Ex  fane  Simpfon,  3  Br.  Ch.  Rep.  46. 
Lewis  V.  Piercy,   iH.  Bl.  Rep.  29. 

Co.  Bank-  A  bond,  thougli  it  is  not  afllgnable  at  law,  may  be  proved  by 

ruptLaivs,    ji^g  aflignee  under  the  commiflion  ;  but  the  aihgnor  muft  join  in 

the  depofition  that  he  hatlv  not  received  tlie  debt,  or  any  part 

thereof,  or  any  fecurity  or  fatisfaclion  for  the  fame. 

TounVmtv.       If  a  perfon  gives  an  abfolute  bend  to  another  who  became 

Martinnant,  fyj-gj-y  {qj^  him,  or  who  accepted  bills  of  exchange  drawn  upon 

Rep.  100.      him  by  the  obligor,  not  having  effects  in  his  own  hand  to  anfwer 

them,  it  is  a  good  confideration  for  the  bond,  and  he  is  entitled 

to  prove  it  as  a  debt  under  the  commilfion,  although  he  has  not 

himfclf  paid  the  money  at  the  time. 

Exfirte  If  a  bond,  given  by  a  trader  to  indemnify  another  who  has 

CockAot,     ijecome  furetv  for  him,  be  forfeited  before  bankruptcy,  the  furety 

in  Can.  23d  1  1      1        1  •  r   1   r  11  • 

Marchi792.  may  prove  payments  made  by  him,  iublcquent  as  well  as  pnor  to 
Co.Banhupt  i\^q  bankruptcy. 
Laivi,  187.  ^     '' 

The  holder  of  a  bill  of  exchange  is  entitled  to  prove  his  debt 
under  a  commiHion  againll  the  drawer,  acceptor,  and  indorfer, 
and  to  receive  a  dividend  from  each  upon  his  whole  debt,  pro- 
vided he  does  not  in  the  whole  receive  more  than  twenty  (hillings 
Cooper  V.      in  the  pound.     But  there  is  a  dilliuflion  in  this  cafe,  where  the 
^^^^'     .,    creditor  applies  to  prove  his  debt  after  having  received  a  part,  and 
Fscpartt  ''  vvliere  he  applies  to  prove  previoufly  to  having  received  any  pay- 
Wiidnun,     ment  or  corapofition ;  for  if  the  creditor  at  the  time  of  proving  has 
J  Atk.  1C15.  received  any  part  of  the  bill,  lie  can  only  prove  for  fo  much  as 
ii3.*«.-.frj.  remains;  but  if,  after  liaving  proved  for  the  whole,  he  receives  a 
Ex  pane      part  of  the  bill  from  any  of  the  perfons  liable  to  pay  it,  he  is  en- 
^p^  w'        titled  to  a  dividend  upon  the  whole,  provided  it  does  not  exceed 
.07.        '    twenty  fliillings  In  the  pound  upon  fuch  part  as  remains  due. 
Ex  parte  In  bllls  of  exchaiigc  and  promiflbry  notes  there  is  a  double 

"^A  k"'  c6ntra6l,  the  fird  between  the  principal  debtor  and  creditor,  and 
Ex  pane  alfo  an  implied  contraft,  that  the  principal  debtor  will  indemnify 
Ryfwickc,  the  furety ;  fo  that  If  the  creditor  the  indorfee  comes  upon  the 
2  P.  Wms.    fyj-gjy  ji^g  indorfer,  the  indorfer  or  his  aflignees  may  come  in 

agaiuit 


'Bani^rupt  421 

againd  the  original  or  principal  debtor.     But  this,  as  before  ob-  Ex  pane 
ferved,  mufl  depend  upon  the  time  M'hen  the  furety  paid  the  Marihal, 
debt;  however,  if  the  holder  of  the  bill  prove  it  under  the  com-  "  ^^  '  '^'' 
million  agaiufl:  the  perfon  who  ultimately  ought  to  pay  it,  before 
the  furety  is  called  upon,  the  furety  feems  to  have  an  equitable 
right  to  Hand  in  the  place  of  the  holder,  and  receive  the  dividends 
upon  his  debt. 

If  a  perfon  difcounts  feveral  bills  for  another  who  afterwards  Co  Bank- 
V>ecomes  a  bankrupt,  and  the  holder  proves  the  aggregate  amount  '^"ptLaws, 
of  the  bills,  excepting  them  as  a  fecurity,  and  any  of  the  bills  are  part]sm\ih 
afterwards  paid  in  full ;  the  amount  of  the  bills  paid  muft  be  de-  in  re  Lewis 
du<Sl:ed  from  the  proof,  and  the  future  dividends  be  paid  upon  the  ^"'^,''^"",''* 
refidue  of  the  debt  only.     In  the  fame  manner,  where  bills  of  ^^^  ^,(1 
exchange  have  been  given  as  a  fecurity  for  a  general  balance,  or  Dec.  rySg. 
for  a  debt  exceeding  their  amount,  and  upon  a  bankruptcy  the 
creditor  has  proved  the  whole  amount  of  his  debt,  excepting  fuch 
bills;  if  any  of  them  are  duly  honoured,  or  by  any  means  fully 
fatisfied,  they  muft  be  taken   as  a  payment  pro  tatifo,  and  the 
future  dividends  made  on  the  refidue  of  the  debt.     One  Lee,  a  Ex  parte 
bankrupt,    was   indebted  to  Welch  and  Company,  bankers  and  ^^^)'Y)''' 
partners,  in  159/.  15^.  id.  for  money  by  them  advanced  to  him,   jygg. 
and  intereft  thereon,  for  fecuring  which  he  indorfed  to  them  two 
promilTory  notes  and  a  bill  of  exchange.     This  debt  they  proved 
under  the  commiffion.     After  the  proof  Welch  and  Co.  were 
fully  paid   one  of   the    notes,  amoimting   to  58/.  i2j-.,   by  the 
drawer,  and  they  delivered  up  the  note  to  him  ;  by  which  means 
the  debt  from  the  bankrupt  was  reduced  to  loi  /.  3J-.  id.     Welch 
and  Co.  infilled  upon  receiving  their  dividends  upon  the  whole 
159/.  15/.  id,  proved  by  them,  notwithltanding  the  payment  of 
the  f;\id  note ;  upon  which  the  afhgnees  prefented  a  petition   to 
expunge  or  deducT:  the  fum  of  58/.  12/.,  the  amount  of  the  note, 
from  their  debt,  which,  after  hearing  counfel,  was  ordered :  and 
it  was  diredled  that  Welch  and  Co.  iliould  be  paid  dividends  only 
on  tlie  fum  of  loi/.  3j-.  2  J.,  refidue  of  the  faid  fum  of  159/. 
15 J.   id.y  ratably,  and  in  equal  proportions,  with  the  reft  of  the 
creditors  of  the  bankrupt. 

If  a  bill  of  exchange  or  promiflbry  note  is  drawn  by  way  of  Qo.Bank- 
accommodation,  yet  the  party  holding  it  for  a  valuable  confider-  '""^^  •^"'^^ 
ation  is  entitled  to  prove  to  the  whole  extent  of  the  bill  or  note,  ^ix'palte' 
and  receive  the  dividends,  provided  they  do  not  amount  to  more  K.ing,  lotli 
than  twenty  (hillings  in  the  pound,  on  the  confideration  which  he  ^°^'^J^^' 

gave.  Crofsley,  3Er.Ch.  Rep.  237. 

The  liability  to  pay  money  Is  a  good  confideration  for  a  bill  of  Touflaint  v. 
exchange,  and  will  entitle  the  party  to  prove  it,  although  the  j',^''^'!""^* 
payment  is  to  be  made  in  future,  or  depends  upon  contin-  pjrteU^^i. 
gency. — And  this  does  not  at  all  militate  againft  the  rule  that  «eii,  i6ch 
contingent  debts  are  not  proveable;  becaufe  the  claim  under  the  -Jc^n.'  Ex 
commiflion  is  upon  an  inftrument  creating  an  abfolute  debt  at  pam  Beiu- 
law,  for  which  the  fubjedingone-felf  as  a  furety,  or  the  delivering  ^^y^  '^-^ 
of  counter-notes  is  a  good  confideration.  Exp^aru' 

Lord  Clanricarde,  27th  July  1787,  Co,  Bankrupt  Laivs,  199,  200,  i,  i,  3. 
Ji  e  3  If 
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If  the  indorfer  of  a  bill  is  compelled  to  pay  It  on  account  of 
the  failure  of  the  acceptor,  he  may  prove  upon  the  bill  under 
the  comminion  againft  ihe  acceptor,  although  he  did  not  take  it 
up  till  after  the  commiflion  iflued. 
£*  parte  The  houfe  of  Scott  and  Pear/on  having  had  frequent  occafions 

^"■^Z""'  to  get  their  bills  difcounted  by  perfons  at  Brijlol^  and  continuing 
J788.'  to  require  a  negotiation   of  paper,  they  applied  to  WUkins^  the 

bankrupt,  and  to  one  Forfyth,  to  aflift  them  by  lending  their 
names  to  bills,  which  were  to  be  difcounted  by  Samuel  Span  of 
Brijiclf  for  the  ufe  of  Scott  and  Pearfony  whofe  names  were  not 
to  appear  thereon,  Accordingly  (amongft  others)  three  bills  were 
drawn  hy  Forfyth  upon  Wilkins^  dated  28th  oi  May  1787,  for 
800/.  each,  payable  three  months  after  date.  Two  to  the  order 
of  Samuel  Span,  and  the  third  to  the  order  of  the  drawer  ;  which 
laft  was  endorfed  in  blank  by  the  drawer.  They  were  all  ac- 
cepted by  Wilkitts  about. the  time  of  their  being  drawn.  The 
three  bills  were  put  into  the  pofrefTion  of  Scott  and  Pearfoti,  and 
■were  by  them  fent  down  to  Span  at  Brijloly  who  endorfed  them, 
■v  and  procured  them  to  be  difcounted  by  other  perfons,  and  re- 

mitted the  value  to  Scctt  and  Pear/on^  in  Br'i/iol  bank  bills.  Be- 
fore the  bills  became  due,  both  Scott  and  V/ilkins  became  bank- 
rupts ;  and  afterwards  Span^  as  the  endorfer,  was  obliged  to  take 
them  up. 

Under  thefc  circum.ftances  Span  was  admitted  to  prove  the 
bills  under  JVilkins's  commiflion.  And  this  petition  was  prefer- 
red to  have  the  proof  of  the  debt  expunged. 

The  Lord  Chancellor  confidered  it  as  a  very  clear  point,  that 
a  bill  pf  exchange  negotiated  after  the  bankruptcy  of  the  acceptor. 
Sec  ex  parte  might  be  proved  under  his  commiflion,  although  the  party  was 
Thonias,  ^^^^  poflcfled  of  it  at  the  time  of  the  bankruptcy,  for  the  debt  ac- 
Bingiey  V,"  crucd  by  the  acceptance  ;  and  that,  as  to  the  confideration,  there 
Maddifcn,  was  3  clcar  confideration  paid  in  this  cafe,  though  not  to  Wilhins; 
Co.  Bank-  ^^^^  j.|^gj.  gp^^^  became  the  holder  of  thefe  bills  in  a  fair  manner; 
24..  '    his  Lordfliip  therefore  difmifled  the  petition. 

iSth  July  A  new  petition  was  preferred,  praying  that  the  former  petition 

3788.  might  be  reheard  and  the  debt  expunged. 

Se?  Brooks  The  Lord  Chancellor,  after  hearing  counfel,  exprefled  him- 
V.  Rogers,     fgjf  ^q  ^e  very  clearly  of  the  fame  opinion. 

Rep.  640.     Havvis  v.  Wiggins,  4  Term  Rep.  714. 

Ex  parte  Where  the  acceptor  of  a  bill  of  exchange  becomes  bankrupt. 

Smith,  ^Br.  ^}^g  holder  may  prove  the  amount  of  the  bill  under  his  commif- 
ExtarTe  ^  ^'°^»  ^"^  '-^^^^  i"3i"tain  an  a£tion  againft  the  other  parties  :  but 
Smith  and  if  the  acccptor  of  a  bill,  or  maker  of  a  note,  become  infolvent, 
otherf,  oj.  ^ffej-  to  compound  their  debts,  the  holder  of  a  bill  or  note,  ac- 

Vn%q.  ^Co.  cording  to  fuch  compofition,  thereby  difcharges  the  pofterior 
Bankrupt  parties,  unlefs  they  have  previoufly  aflented  to  his  executing  the 
Lawit  214.  compofition-deed. 

Anon.  The  cofts  and  charges  of  protefl^ing  bills  before  an  a£l  of  bank- 

I  Aik.  140.  y^ptcy  may  be  proved  :  but  fuch  cofts  accrued  by  protefting  bills 
UooK,z^>T.  after  an  a£t  of  bankruptcy  cannott 
Ch,  Rep.  597.     See  f  rancis  v.  Rucker,  Ambl.  67a" 

The 
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The  7  G.  I.  r.  31.  reciting  "  Whereas  merchants,  and  other  zLd.Raym. 
«*  traders  in  goods,  have  been  very  often  obliged,  and  more  ef-   '549-  ^  ^* 
**  pecially  of  late  years,  to  fell  and  difpofe  of  their  goods  and  mer-  ,  sT/  sW* 
*'  chandizes  to  fuch  perfons  as  have  occafion  for  the  fame,  upon  Notwith- 
**  truft  or  credit,  and  to  take  bills,  bonds,  promiflbry  notes,  or  ftan«i'"5  the 
«*  other  perfons'  fecurities  for  their  monies,  payable  at  the  end  ^"j,T.  men- 
**  of  three,  four,  or  fix  months,  or  other  future  days  of  payment;  tion  oni)  of 
*'  and  the  buyers  of  fuch  goods  becoming;  bankrupts,  and  com-  .'  '"''^'^rn'e* 
"  miflions  of  bankruptcy  being  taken   out  againit   them  before  oi^ooil'^i 
*'  tlie  money  upon  fuch  bonds,  notes,  or  other  f  curities  became  me.chan- 
**  payable  ;  it  hath  been  a  queibion.  Whether  fuch  perfons  giving  ^ize,'-^jecit 
"  fuch  credit  on  fuch  fecurities  fliould  be  let  in  to  prove  their  extend  to  all 
*'  debts,  or  be  admitted  to  have  any  dividend  or  other  benefit  by  Cort;  of 
*'  the  commilTion,    before   fuch  time  as   fuch  fecurities  became  ''^"'^^  ^°'" 

1  ,     -         1  •   1      1       1      1  1-,-  1        the  payni;nt 

"payable.''    which  hath   been  a  great  dilcourapemcnt  to  trade,  of  money; 
"  and  great  prejudice  to   credit  within  this  realm  :"  Therefore  and  that  the 
enadts,  "  That  every  perfon  who  (hall  give  credit  on  fuch  fecu-  *^^"^'''^*"'^ch 
*' rities  as  aforef;iid,  to  any  perfon  who  fhall  become  bankrupt  do  not  mean 
**  upon  a  good  and  valuable  confideration  hcnd  fide  for  any  fum  of  •''ecurity  for 
*<  money  or  other  matter  or  thing  whatfoever,  which  fliall  not  be  ^^r  ,  k-   b  t 
*'  due  or  payable  at  or  before  the  time  of  fuel-,  perfon's  becoming  fecuntJby 
**  bankrupts,  (hall  be  admitted  to  prove  his   oiils,  bonds,  notes,  t^rxis,  bills, 
**  or  other  fecurities,  promife  or  agreement  for  tie  fame,  in  like  pat^f^n  y'. 
*^  manner  as  if  they  were  made  payable  prefently,  and  not  at  a  '^ankes, 
"  future  day  ;  and  {hall  be  entitled  unto,  and  (hall  have  and  re-  Cowp.  540. 
"  ceive  a  proportionable  part,  fhare,  and  dividend  of  fu.h  bank-  ^[^"d ' ^* 
**  rupt's  etlate,  in  proportion  to  the  other  creditors  of  fuch  bank-  i  Teim 
**  rupts,  dedu£ling  only  thereout   a  rebate  of  intereft,  and  dif-  ^^p-.  ^7* 
<*  counting  fuch  fecurities  payable  at  future  times,  after  the  rate  of  ^     '  *  ^^* 
**  five  pounds  per  centum  per  annumy  for  what  he  fhall  fo  receive, 
*'  to  be  computed  from  the  actual  payment  thereof  to  the  time 
**  fuch  debt,   duty,  or   fum  of  money  fhould  or  would  have  be- 
**  come  due  and  payable  in  and  by  fuch  fecurities  as  aforefaid." 

"  And  every  perfon  who  (hall  become  bankrupt  fhall  be  dif-  By  19  G.  2. 
*'  charged  of  and  from  all  and  every  fuch  bond,  note,  or  other  ^*  5*  ^  *• 
**  fecurity  as  aforefaid,  and  fhall  have  the  benefit  of  the  feveral  policies  of 
"  ftatutes  now  in  force  againll    ankrupts,  in  like  manner  to  all  imurance, 
**  intents  and  purpofes  as  if  fuch  fum  of  money  had  been  due  ^''j'"'?^, 
*'  and  payable  before  the  time  of  his  becoming  bankrupt."  dentiaCmis 

may  be  claimed  bifore  the  iofs  happens,  and  proved  wheri  it  uoes  happen  :  ai  d  thefe  debts  /hail  in  like 
manner  bi  difchar^ed  by  the  certihcate.  And  It  hath  been  holden,  that  infurar-.c-  upon  lives  are  within 
this  ftatute,  though  not  mentioned  in  the  piearable.     Cox  v.  Liotaid,  Dojgl.  i66. 


A  bill  drawn  before  the  bankruptcy,  though  not  protefted  till  Macartyv. 
after,  is  a  debt  that  may  be  proved  under  the  commiifion,  for  tiie  B^rrcw, 
debt  accrues  immediately  upon  the  drawing.  7  Vih  il! 

A.  having  contra£led  with  the  Eaji-India  Company  at  one  of  Fx  tam 
their  fales  for  the  purchafe  of  a  parcel  of  coods,  to  be  paid  for  ^-  ^  ^'^™' 
at  a  future  day,  before  that  day  became    i  bankrupt.     Ld.  Kiug  wms.  395*. 
held   this  cafe   not  withni  the  above  (lacute,  becaufe  the  goods 
were  not  delivered,  nor  was  the  contract  figned  by  the  party. 

E  e  4  Contingent 
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TuUy  V.  Contingent  debts  are  faid  not  be  included  in  the  ftatute  7  G.  t.; 

"LdRam    ^'^^aufe,  it  being  uncertain  whether  they  will  ever  become  due 
1546.  or  not,  it  is  impoflible  to  make  fuch  abatement  of  5/.  per  cent,  as  the 

act  dire£ls.  And  this  do£lrine  is  now  conltantly  followed,  and  ad- 
Ex  farte  mitted.  Lord  Ch?.ncellor  Khig^  indeed,  declared,  that  though  a  debt 
»  P^w'  ^^  contingent,  v/hcn  the  obligor  becomes  a  bankrupt,  yet  if  the  con- 
497.  tingency  happens  before  the  dillribution  made,  fuch  contingent 

creditor  may  come  in  ior  his  debt  j  or  if  the  contingency  hap- 
pen before  a  fccond  dividend,    the   creditor   may   come   in   for 
his  proportion  thereof.     But  this  has  been  fince  over-ruled,  and 
the  contrary  pofition  ellablifhed,  for  Lord  Hardnvicke  faid,  tliat 
Ex  parte       Lord  King^s  was   barely   an  obiter  opinion,  and  that  Lord  Talbot 
Groome,       aftcrwards  doubted  of  Lord  Kings  aflcrtion,  and  that  he  himfelf 
'    '  •  "  •  }iacj  differed  from  him  entirely  on  a  former  occafion,  and  that  he 
ftill  adhered  to  his  opinion. 

One  having  only  a  caufe  of  a6lion,  cannot  come  in  and  prove 
it  as  a  debt ;  becaufe  the  damages  that  may  be  given  are  confi- 
dered  merely  as  contingent. 
jWilf.  z-o.  Therefore  if  a  lefiee  ploughs  up  meadow  ground,  for  which 
he  is  bound  to  pay  the  leiTor  a  certain  fum  of  money,  as  a 
penalty,  that  penalty  cannot  be  proved  as  a  debt  under  the  com- 
miflion  :  nor,  if  a  man  be  boiind  in  an  obligation,  in  a  certair^ 
fum  to  perform  covenants,  and  the  obligor,  before  he  becomes  a 
bankrupt,  breaks  thofe  covenants,  cari  the  obligee  prove  this  as 
debt  under  the  commiflion. 
Ex  parte  So  where  in  an  eje6tment,  a  verditt  v/as  given  for  the  plaintiff 

Twi'f  270  ^'^*^^  nominal  damages,  but,  before  the  judgment  could  be  entered, 
tlie  defendant  became  a  bankrupt,  and  in  the  term  following  the 
plaintiff  figned  judgment,  and  had  cofts  de  incremento  then  taxed  and 
allowed  to  him:  Lord  Henley  held  thefe  cofts  did  not  become  a  debt 
till  the  judgment,  and  were  conne6ted  therewith,  and  that  the 
plaintiff  could  not  be  permitted  to  prove  the  fame  as  a  debt  under 
the  commiffion. 
Walter  V.  And  where,    in  a  cafe  of  affault   and  battery  before  bank- 

^w^f*^^'      ^■lipt'^y}  during  the  bankruptcy  the  plaintiff  had  a  verdi£l  with  da- 
^    '  '      "  mages,  but  had  not  judgment  till  after  the  certificate ;  the  court 
were  of  opinion  the  plaintiff  could  not  come  in  under  the  com- 
miffion, that  it  was  not  a  proveable  debt,  or  a  debt  due  at  the 
time  of  the  bankruptcy. 
Ex  parte  And  upon  the  fame  principle,  where  one  Sneaps  was  commit- 

Sneaps,  jgfi  f qj-  ^  coutcmpt  in  non-payment  of  cofls,  which  were  taxed 
j-Sz.  *'  fubfequent  to  his  bankruptcy,  but  the  order  for  the  taxation  was 
made  before  it;  upon  a  motion  for  his  difcharge,  upon  the  ground 
of  the  debt  being  difcharged  by  his  certificate,  it  became  a  quef- 
tion.  Whether  this  was  to  be  confidered  as  a  debt  arifing  anterior 
or  pojlerior  to  the  bankruptcy  ?  It  was  argued,  that  all  proceed- 
ings under  an  order  of  court  were  to  have  relation  in  point  of 
time  to  that  order  ;  and  confequently  that,  as  the  order  was  made 
before  the  bankruptcy,  the  debt  was  to  be  confidered  as  having 
originated  in  that  orderj  and  ought  to  be  difcharged  by  the  certi- 
ficate. 

The 


The  Lord  Chancellor  obferved,  it  is  generally  true,  that,  where 
feveral  diilin£l  ads  are  neceflary  for  the  completion  of  any  bufi- 
nefs,  the  completion  refers  to  the  inchoation.  But  the  queftion 
is,  Whether  the  making  an  order  can  be  confidered  as  fuch  in- 
choation ?  And  he  faici,  he  thought  it  clearly  could  not.  That 
it  might  as  well  be  faid,  the  damages  aflefled  in  trefpafs  are  to 
have  reference  to  the  trefpafs,  which  they  certainly  have  not,  for 
thev  have  their  origin  in  the  judgment.  He  took  it  to  be  clear, 
that  in  all  inllances  in  the  court  of  Chancery,  the  taxation  confti- 
tutes  the  demand  \  and  as  the  taxation  was  fubfequent  to  the 
bankruptcy,  the  debt  is  therefore  fo,  and  confequently  he  could 
not  difcharge  the  bankrupt. 

Where    an    annuity   is  fecured   by  a   deed  of  covenant,    the  Cottreli  t, 
growing  payments  are  contingent ;  and  therefore  an  a6lion  may  Hooko, 
be  brought,  notwithltanding  the  bankruptcy  and  certificate  of  the  ^j'to'coxT- 

COVenantOr.  nant  to  pay 

rent.     See  Ludford  v.  Barber,   i  Term  Rep.  86.;  and  Hornby  v.  Houlditch,  there  cited. 

If  a  perfon  lends  a  trader  (lock  in  the  publick  funds,  to  be  re-  Atterfon  v. 
placed  as  ftock,  without  naming  any  particular  time  at  which  it  Vernon, 
is  to  be    inverted  ;    if  the   trader  becomes  bankrupt  before  he  ^    ""^   j^' 

...  539*>  ana 

has  been  required  to  re-place  the  ftock,  it  is  a  contingent  debt,  4  Term 
and  cannot  be  proved.  Rep.  570. 

Ex  parte  Bartletr,  19th  May  1792,  S.  P.    Co.  Bankrupt  Laivs,  345. 

In  collateral  undertakings,  if  the  party  engaging  to  fecure  the  Aifop  v. 
(debt  of  another,  himfelf  becomes  bankrupt  before  that  debt  is  pay-  j^""]^  ^-^ 
able  to  the  principal,   the  creditor  cannot  prove  under  his  com-  Ex  parte 

mifhon.  Adncy,  Cowp.  460. 

Where  a  man  becomes  bail  for  another,  it  is  confidered  as  a  Hockley  v. 
contingejij.  debt.      And  if  the  bail  commit  an  a£l:  of  bankruptcy  Merry, 
before  the  judgment,  it  cannot  be  proved  under  the  commiffion.  '    "'     ^* 

Accordingly,  where  the  defendant,  the  pth  of  May  1734,  was 
bail  on  a  writ  of  error,  and,  on  the  25th  of  OEloher  1734,  com- 
mitted an  a6l  of  bankruptcy,  and  after  a  commiihon  obtained  his 
certificate;  on  the  I2th  ol  November  1 735,  the  judgment  was 
affirmed  ;  and,  in  an  adion  of  debt  upon  the  recognizance,  he 
pleaded  his  difcharge,  and  that  the  caufe  of  a61ion  arofe  before 
his  bankruptcy;  Lord  Hardnviche^  Chief  Juftice,  on  the  trial, 
held  that  the  defendant  was  not  difchargcd,  according  to  the  cafe 
of  Tully  V.  Sparkes,  for  this  was  but  a  contingent  debt,  for  which 
the  plaintiff  could  not  come  in  under  the  conimiflion. 

Where  a  man  undertakes  to  pay  a  fum  of  money  for  another,  Taylor  v. 
his  undertaking  alone  will  not  create  a  debt  that  he  can  prove  Mills, 
under  a  commiffion ;  and  if  an  z€t  of  bankruptcy  intervenes  be-  crookihanic 
tween  the  undertaking  and  the  adual  payment,  it  can  never  be  v.Thomp- 
proved,  and  the  creditor  can  only  refort  to  the  bankrupt  perfon-  '"''"'  -  ^'•"* 
ally.     But  if  the  party  engaging  to  pay  the  debt  of  another  is  ,  vvjif.  16. 
taken  in  execution  for  that  debt,  his  imprifonment  is  confidered  Chilton  v. 
as  a  payment  and  fiitisfadlion  of  the  debt,  fufficient  to  give  him  ^^|[f"', 
a  right  to  prove  under  the  commiffion.  Young  vV' 

Hockley,  1  Bl.  Rep.  840.  Helkuyfon  v.  Woodbridge,  Doug.  166.  Tayior  v.  Mills,  Cowp.  525. 
Kettier  V.  Raynes,  in  Cane.  J-jnc  12,  J784.  Qo.  Bankrupt  Ls-shZi'i..  Paul  v.  Jones,  1  Term 
Rep.  599. 

This 
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GodJard  v.  Tliis  principle  alfo  extends  to  the  cafe  where  one  man  is  ball 
Vander^ey-  ^^^  another,  it  having  been  determined  that  he  cannot  prove  as  a 
2^2*.  creditor  under  a  commiffion  againft  the  principal,  till  he  has  paid 

the  debt  for  which  he  became  anfwerable ;  and  that  if  the  a£l  of 
bankruptcy  committed  by  the  principal  is  prior  to  the  bail's  hav- 
ing paid  the  debt,  he  cannot  prove  it  under  the  comminion. 
Tx parte  But   the   hardftiip  of  not  admitting  a  furety  to  prove  a  debt 

Atkinfon,  which  he  pays  fubfequent  to  the  commiffion,  is  in  fome  meafurc 
Darling,  in  relieved  when  the  original  creditor  has  made  his  proof  before  he 
r:  Brigham,  calls  upon  the  furety  for  payment ;  becaufe  the  furety  is  holden 
'^^V"co  ^°  ^^^Q  an  equitable  right  to  (land  in  the  place  of  the  original 
£ai~kru[>t  creditor,  and  receive  dividends  upon  his  proof. 
XtfwJ,  264. 

Es  parte  Where  the  contingency,  upon  which  money  is  made  payable  to 

Bill,  Co.  a  wife,  is  the  bankruptcv  or  infolvencv  of  the  hiijbatid,  fuch  debt  can- 
Latvs  200    ^^^  "^^  proved  under  the  commiiiion. 

But  the  wife's  own  fortune  may  be  fettled  on  the  huiband  until  he  fails,  and  then  to  her  feparate  ufe. 
Lcckyer  v.  Savage,  2  Str.  947. 

{a)  Exparie  Though  it  be  eflabliflied  [a)  agreeably  to  the  general  rule,  that 
sP^Wms  ^  "wlic  fliall  not  come  in  as  a  creditor  on  a  mere  contingent  pro- 
497.  Ex  vifion,  yet  if  the  affignees  go  into  equity  to  enforce  the  per- 
farje  Jef-  formancc  of  a  truft,  as  thev  require  equity,  they  fhall  be  obliged 
Abr!  tit.'"'  *°  ^^  equity,  and  fecure  the  fettlement  to  her.  One  Blanchard^  a 
Crcditorand  cabinct-malcer,  married  the  fifter  of  Calliford^  who  had  500/. 
Banirupt,^\,  portiou  fccured  by  land.  Blanchard,  on  his  marriage,  gave  a  bond'to 
Kin-'^Davf  ^^ave  his  intended  wife,  if  (lie  furvived  him,  500/.  or  a  third  of 
254.  Ex  his  eftate,  at  her  election.  Blatichnrd  became  a  bankrupt.  A 
/^ar.-e Smith,  bjn  ^y^g  brought  by  the  aflignces  to  have  the  500/.  raifed  by  a  fale. 
Brown  '^Co.  ^"^  decreed  accordingly  ;  but  with  this,  that  the  wife  fhould  come 
Bankrupt  in  as  a  creditor  upon  the  500/.  bond,  and  what  fhould  be  paid 
L^vu.'s,  267.  j,^  refpecl  thereof  fhould  be  put  out  at  intereft,  and  received  by 
Holland  V.  ^^^  Creditors,  during  the  life  of  the  hulhand  j  and  if  the  wife 
Caiiiford,      fuivivcd,  then  the  money  flrould  be  paid  to  her. 

2 Vein.  662. 

a  Vern.  94.       A  debt  contra6led  fubfequent  to  the  bankruptcy,  though  the 

creditor  have  no  notice  of  it,  cannot  be  proved. 
Ex  parte  A  debt  made  void  by  the  ftatute  ought  not  to  be  permitted  to 

Sk:p,  iVcr.  ^e  proved,  as  a  debt  on  an  ufurious  contrafl ;  and  though  the 
cn^goods*^"'  rule  of  the  court  of  Chancery  is,  upon  a  bill  to  be  relieved  againft 
fold,  to  be  demands  of  ufurious  interefl,  not  to  make  void  the  whole  debt, 
ferit  toInJia,  ^^j.  ^q  make  the  party  pay  what  is  really  due ;  in  a  commiffion  of 
the  ilacute*^  bankruptcy  the  alfignees  have  a  right  to  infifl  that  the  whole  is 
cannot  be  void,  as  an  ufurious  contraci:.  And  unlefs  the  affignees  and  cre- 
proved.  Ex   ({jtojg  fubmit  to  pay  what  is  really  due,  the  Lord  Chancellor  has 

parte  Mog-  ,      ^   ■  ,  ,-         ■  r     t  •  i  L 

pidgc,  22d  not  power  to  order  it,  and  applications  01  this  nature  nave  been 
Ucc.  1 79 1,    frequently  refufed. 

The  peti- 
tioner admitted  to  prove,  it  appearing  on  a  trial  at  law,  that  he  did  not  know  the  deflination  of  the  /hip. 
Co.  Bankrupt  Lazvs,  332. 

Ex  parte  A.  gave  a  note  of  hand  without  confideration,  payable  to  B, 

Th)mpfon,  4^^^  months  from  the  date,  for  100/.,  B.  indorfed  it  over  to  C,  al- 
^'  "'^•^-3'  lo'^ving  a  difcount  of  a  guinea  and  a  half,  being  at  the  rate  of 

9  ^'  P^^. 
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p/.  pev-  cent.  When  the  note  became  due,  C.  took  a  joint  bond 
from  the  drawer  and  indorfer  for  the  loo/.,  though  he  paid  only 
98/.  8 J".  6d.  The  commiffioners  had  admitted  him  as  a  creditor 
under  a  commiflion  againfl:  the  drawer  ;  but,  finding  out  this  fact 
afterwards,  they  ordered  his  dividend  to  be  {topped.  The  Lord 
Chancellor,  upon  his  petition,  v/ould  not  direct  him  to  be  admitted 
to  his  dividend,  but  ordered  an  iflue  at  law  to  try  whether  the 
bond  was  ufurious. 

But  whatever  were  the  event  of  the  iflue  directed  by  the  court 
in  this  cafe,  it  fhould  feem,  if  the  contrail  was  originally  ufuri- 
ous, the  note  is  void,  and  cannot  be  proved  even  in  the  hands  of 
an  innocent  indorfee  ;  for,  upon  an  a£tion  brought  oti  ity  the  de-  ^^^  ^^ 
fendant's  plea  of  ufury  would  be  a  complete  bar.  Doug.  716. 

In  cafe  of  debts  uncertain  in  point  of  liquidation,  as  between  jwiif.  271. 
two  merchants  in  balancing  accounts,  the  matter  refts  upon  a  '^o.Bank- 
claim,  to  afcertain  the  fum  that  was  due  at  the  time  of  the  ^"f' ^'^'^'> 
bankruptcy.  So  where  a  creditor  cannot  afcertain  his  debt  with 
certainty  fufficient  to  enable  him  to  fwear  to  it,  or  is  not  able  in 
other  refpedts  fatisfa£torily  to  fubltantiate  it ;  or  where  the  agen^ 
of  a  creditor  cannot  produce  his  authority,  and  in  many  other 
cafes  where  there  appears  a  probable  foundation  of  a  demand, 
though  not  fufficiently  made  out,  it  is  ufual  for  the  commiffioners 
to  fufFer  a  claim  to  be  entered;  but  that  will  not  entitle  the  party  to 
a  dividend,  which  he  cannot  receive  without  completely  proving 
his  debt.  If  a  claim  is  not  fubllantiated  in  reafonablt  time,  the 
commiffioners  may  ftrike  it  out,  and  they  generally  do  fo  before  a 
dividend  is  declared,  unlefs  fufficient  reafon  is  offered  to  them 
for  prolonging  the  time-,  but  the  creditor  is  notwithftanding  after- 
wards at  liberty  to  prove  his  debt  and  receive  his  (hare  upon  any 
future  dividends-  However,  in  fuch  cafes  where  there  has  not  been 
grofs  laches,  the  Lord  Chancellor  will  make  an  order  that  fuch  cre- 
ditor (hall  be  paid  his  proportion  of  the  dividend  out  of  the 
money  in  the  hands  of  the  affignees,  upon  condition  that  it 
does  not  break  in  upon  any  former  dividend.] 

By    the    i   Jac.    i.    cap.    15.     "    Any  creditors    within    four  [(a)  But 
**  [a)  months  after  the   commiffion  fued   forth,  and  until  diftri-  they  may 
**  bution  made,  may  partake  and  join  with  thofe  who  fued  out  ""/ '"  ^^' 
*'  the  commiffion  ;  the  creditors  fo  coming  in  to  [b)  contribute  to  months,  if 
"  the  charges  of  the  commilHon  \  and  if  they  come  nut  within  diftribution 
"  (c)  four  months,  then  the  commiffioners  tp  diftribute."  benotmadc. 

\   I  '  ^  Hutt.  37. 

Hob,  287.  ;  or  if  only  a  partial  diftribution.  2  (h.  Caf.  154..  1  ;Z>)  IJut,  by  the  e  Geo.2.  c.  30. 
§25.,  the  creditor  or  creditors  who  lue  out  the  commiflion  ihall  be  reimburfed  their  cxpence  out  of 
the  firft  monies  or  effects  that  (hall  be  got  in  and  received  unuer  the  commiflion,  and  every  creditor 
fliall  be  at  i.berty  to  prove  his  debt  without  paying  any  contribution,  (c J  Vide  of  tlie  diftribution  to  b« 
made  of  the  bankrupt's  eftate,  letter  (H). 

By  the  5  Geo.  2.  cap.  30.  §  26.  it  is  enacted,  "  That  if  any 
"  perfon  fhall  before  the  acting  commiffioners  in  any  commilHon 
*'  of  bankrupt,  or  by  affidavit  or  affirmation  exhibited  to  them, 
"  fwear,  or  depofe,  or,  being  of  the  people  called  ^iakers,  af- 
**  firm,  that  any  fum  of  money  is  due  to  him  or  her  from  any 
"  bankrupt  or  bankrupts,  which  fum  of  money  is  not  really  due 

«  or 
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^*  or  owing,  or  fhall  fwear  or  affirm  that  more  is  due  than  is 

*'  really  due  or  owing,  knowing  the  fame  to  be    not  due  or 

*'  owing,  and  that  fuch  oath  or  affirmation  is  falfe  and  untrue ; 

**  and    being  thereof  couvidled  by  indiiSlment   or  information, 

"  fuch  perfons  ihall  fuffcr  the  pains  and  penalties  inflidled  bv  the 

'*  feveral  ftatutes  now  in  force  againfl  wilful  perjury,  and  flaall 

*'  moreover  be  liable  to  pay  double  the  fum  fo  fworu  or  affirmed 

*'  to  be  due  or  owing,  as  aforcfaid  ;  to  be  recovered  and  levied  as 

**  other  penalties  and  forfeitures  are  upon  penal  ftatutes  after 

<*  conviclion  to  be  levied  and  recovered ;  and  fuch  double  fum 

**  fhall  be  equally  divided  among  all  the  creditors  feeking  relief 

**  under  the  faid  commiffion." 


(F)  Of  the  Bankrupt's  Eftate  and  EfFeds,  to  which 
the  Commiffioners  or  Aflignees  are  entitled,  whea 
it  fliall  be  faid  to  be  vefted  in  them ;  and  herein 
of  fraudulent  Difpofitions  by  the  Bankrupt,  and 
the  Ad:ions  the  Aflignees  may  bring  for  the  Re- 
covery thereof. 

[Copyholds,  "nY  the  13  £//:=.  r^j5.  7.,  "  The  commiffioners,  or  the  major 
menfioned  P'^^^  °^  them,  by  virtue  of  the  acl  and  their  commiffion,  may 

exprefsly  **  at  their  difcretion  take  order  and  dirediiou  with  the  body  of 
«n!yinthis  <<  the  bankrupt,  and  his  lands  and  tenements,  as  well  copy  as 
f" '  rj2^^  "  freehold,  which  he  had  before  he  became  a  bankrupt,  or  hath 

been  deter-  ,-,-  ,.^.,,. 

mined  to  be  "  purchafcd  for  money,  or  other  recompence,  jointly  with  his 

within  the  it  yji{Q  ^r  children,  to  the  only  ufe  of  fuch  offender,  or  for  fuch 

aiTthe  afts.  "  ^^^'  ^^^^^i  ^<^'  as  he  may  lawfully  depart  with ;  or  with  any 

Cro.Car.  "  pcrfou  of  trufl,  to  any  fecret   ufe  of  fuch  offender  j  and  his 

55°;]  "  money,  goods,  chattels,  fe'r.   and  debts  wherever  found,  and 

Jell  goodT^^  **  caufe  the  fame  to  be  fearched,  viewed,  rented,  and  appraifed, 

withoutdeed  "  and  by  deed  indented,  enrolled  in  one  of  his  majefty's  courts  of 

ejiroiled.  ti  j-gcord,  fell  the  [a)  lands,  tenements,  and  hereditaments,  and 

T^e  enrol-  "  '^^^  dccds  touching  the  fame,  and  all   fees,  annuities,  offices, 

mcnt  ope-  **  goods,  and  chattels,  or  otherwife  order  the  fame  for  the  fatif- 

rates  notby  «  faftlon  of  the  Creditors  :  And  by  the  fame  flatute,  §  8.,  lands, 

relitmn,  10      ,,    ,   .  1      r    1       1    r  i-  •  ^         . 

as  to  pafs  an  '^^'  purchaled,  delcending,  reverting,  or  any  way  coming  to 
eftate  ab       <«  him  after  he  is  declared  a  bankrupt,  (hall  be  fold.** 

initio.    lerry 

y.  Bowe  ,  Vent.  360.     Sir  T.  Jones,  196.    S.  C.     Carth.  178.    S.  C.     [As   to  future  rtai  eftates, 

there  niuft  be  a  new  bargain  and  fale.     Ex  farte  Proudfoot,  1  Atk.  253.] 

Th^com-  if  Provided  the  ad  fhall  not  extend  to  lands,  tenements,  or 

^'nno"a"  **  hereditaments,  free  or  copy,  bond  fide  conveyed  by  the  bank- 

fign  lands  "  rupt  before  he  became  fo,  and  not  to  the  ufe  of  himfelf  or  his 

whicii  the  n  heirs,    or  fuch  as  are  mivy  or  confentlng  to  his  fraudulent 

bankrupt        „   niirnpfe  "  ' 

hjth  fold  by       purpcie. 

deed  indented,  though  uot  enrolled  till  after  the  bankruptcy.    Sir  W.  Joncr,  203. 

By  the  i  Jac.  i.  cap.  15.,  "  If  any  perfon  who  fhall  be  a  bank- 
"  rupt  ihall  convey,    or  caufe  to  be  conveyed,    any  lands  or 

17,  **  goods 


*'  goods  to  Kis  children,  or  others,  or  transfer  his  debts  Into 
**  other  men's  names,  except  upon  marriage  of  a  child  (both 
««  parties  being  of  the  age  of  confent),  or  fome  valuable  confidera^ 
"  tion,  the  commiflioners  may  fell  them." 

By  §  13.,  "  They  may  grant  and  aflign,  or  otherwife  order 
««  and  difpofe,  the  debts  due  to  the  bankrupt;  by  which  affignment 
**  or  difpofal  the  property,  right,  and  intereft  of  the  debt  (hall 
**  be  fo  veiled  in  the  aflignees,  as  if  to  them  originally  made  or 
**  due  ;  and  it  (hall  not  be  recovered  or  releafed  by  or  attached 
"  for  the  debt  of  the  bnnkrupt,  but  the  aflignees  fhall  have  like 
*^  remedy  for  it  in  their  own  name,  as  the  bankrupt  had ;  pro- 
*'  vided  that  no  debtor  be  prejudiced  by  payment  of  his  debt  to 
*'  the  bankrupt  before  he  fhall  underftand  or  know  that  he  is  be- 
*'  come  a  bankrupt." 

By  the  2i  jfac.  i.  cap.  19.,  "  If  the  lands,  ^r.,  after  the 
*'  bankruptcy,  are  extended  by  the  king's  accountant,  the  com- 
**  miflioners,  upon  oath,  may  examine.  Whether  upon  a  con- 
**  traft,  ^c.  originally  made  between  the  accountant  and  bank- 
•*  rupt  ?     And  if  not,  they  may  order  and  difpofe  of  the  lands.'* 

And  by  §11.,  "  Whereas  bankrupts,  commonly  before  they 
*•  become  fo,  convey  their  goods  upon  good  confideration,  and 
**  yet  continue  the  pofleflion  of  them,  and  are  reputed  the 
"  owners  thereof,  it  is  enabled,  That  if  at  the  time  of  the 
"  bankruptcy  they  have  in  their  pofleflion,  order,  or  difpofition, 
**  as  owners,  the  goods  of  others,  with  their  confent,  the  com- 
'*  miflioners  may  fell  them,  &c." 

By  §  12.,  "  They  may  fell  any  lands  whereof  the  bankrupt  is 
**  feifed  in  tail,  in  pofleflion,  reverfion,  or  remainder,  whereof 
"  there  is  no  reverfion  or  remainder  in  the  king,  of  the  gift  or 
**  provifion  of  the  king,  which  fliall  bind  the  iflue  in  tail,  and  all 
*'  others  whom  the  bankrupt  by  common  recovery  mightcut  off".** 

By  §  13.,  "  If  the  bankrupt  hath  granted  any  land,  ^c.  upon  The  com- 
**  condition  to  be  void  upon  payment  of  money,  or  other  per-  '"'^neis 
"  formance,  the  commiflioners,  before  the  time  of  performance,  equity^of  rc- 
**  under  their  hands  and  feals,  may  appoint  one  to  tender  the  demption. 
"  money,  or  make  other  performance,  and  may  after  fell  the  chan.Ca.- 
"lands,  ^r."  l\.      '""' 

[By  §  14.,  "  No  purchafer  for  good  and  valuable  confideration  Pajnev. 
**  fhall  be  impeached  by  virtue  of  this  or  any  other  a£t  hereto-  "^^P; 
**  fore  made  againfl  bankrupts,  unlefs  the  commiflTion  be  fued  *    ^ 

**  forth  againfl;  the  bankrupt  within  five  years  after  he  fliall  be- 
**  come  fo."] 

In  the  conftruftlon  of  thefe  ftatutes  the  following  opinions 
have  been  holden. 

If  a  lefTor  covenants  with  his  IcfTee  to  renew  his  leafe,  and  Chan.  Ca. 

the  lefTee  becomes  a  bankrupt,  the  commifTioners  cannot  afTign  71  •  ;'^""* 
,  .  *■   '  ^      07.  b.  c. 

this  covenant.  cited. 

If  a  man  commits  an  act  of  bankruptcy,  and  after  continues  3  Lev.  15, 

in   pofTeflion  of  his  lands  four  years,   and  then  fells,  and  after  i4-  ^^•^b.^ 

commits  another  ad  of  bankruptcy,  and  two  years  after  a  com-  "sjjregl*" 

mifTion  114.  176. 
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yid>Si\k  miflion  is  taken  out,  iffcy  this  fale  fhall  ftand,  for  the  a£t  of 
109.  bankruptcy  by  which  the  fale   is  to  be  avoided  mufl:  be  done 

within  five  years  before  the  commiflion  fued  out. 
3  Lev.  59.         If  ^;  having  committed  an  aft  of  bankruptcy,  keeps  on  his 
skin.  22.      trade,  and  four  years  after  binds  his  fon  apprentice  with  a  gold- 
^  *  ^^'  fmith,  and  pays  with  him   1 20/.,  being  the  ufual   fum  in  fuch 

cafes,  and  two  years  after  a  commiffion  is  taken  out  againft  ^.; 
this  money  is  not  affignable  by  the  commiffioners,  being  paid  fo 
long  before  the  commiflion,  and  without  any  fraud. 
LofFt.  71.  [A  bankrupt  having  an  eftate,  in  right  of  his  wife,  fettled  to 

himfelf  for  life,  with  other  intervening  ufes,  remainder  to  him- 
felf  in  fee,  with  power  to  change  the  ufes ;  it  was  holden,  that 
the  remainder  in  fee  veiled  in  the  afTignees,  and  his  power  of  re- 
vocation was  gone. 
Newland  The  commiflioners  may  aflign  lands  in  fee  when  the  bankrupt 

V.  —  owes  a  debt  by  ftatute,  if  the  ftatute  is  not  fued  and  executed 
Hkch^ox^v  before  the  bankruptcy.  And  the  aflignment  fliall  prevail  againft  a 
Sedgwick,  fecond  mortgagee  who  purchafes  the  prior  mortgage,  if  the  fe- 
aVern.  156.  coud  mortgage  was  made  after  a  commilTion  fued  out,  although 
\ino"com.     *^^^  mortgagee  had  no  notice  of  the  commiflion. 

miffion  had  been  fued,  but  a  feciet  aft  of  bankruptcy  committed  ?  Collet  v.  De  Golls,  Ca.Temp.  Talb.  69. 

If  there  be  two  joint-tenants,  and  the  one  becomes  bankrupt 
Eilling.iii.  and  dies,  it  is  faid,  the  bankrupt's  part  fhall  be  fold,  and  that 
Good.  89.     there  (hall  be  no  furvivorfliip  ;  becaufe  the  bankrupt's  moiety  is 
I  Com.        bound  by  the  ftatutes  •,  and  alfo  the  bankrupt  had  power  to  fell 
Dig.  530.     jjjg  {diVaQ  in  his  life-time,  and  might  depart  with  it.    And,  by  the 
I  Jac.  c.  15.,  the  commiflioners,  after  the  bankrupt's  death,  may 
proceed  in  execution,  in  and  upon  the  commiflion  for  and  con- 
cerning the  ofl^ender's  lands,  tenements,  ^c,  in  fuch  fort  as  if 
the  ofl^ender  had  been  living  ;  which  they  cannot  do  if  the  fur- 
vivorfliip  is  allowed  to  take  place. 
Beck  V.  If  a  mortgage  is  made  by  a  bankrupt  tenant  in  tail,  without 

^'if'    6    fufFering  a  recovery,  the  aflignees  fhall  take  advantage  of  this  de- 
fect, and  hold  the  land  after  the  death  of  the  bankrupt  clear  of 
the  mortgage, 
tdwards  v.        But  if  the  deed  contains  a  covenant  for  further  afl"urance,  the 
Appiebce,     mortsjagee  will  be  entitled  to  retain  his  fecurity  againft  the  credi- 

a  Br.  Ch.        »  ^    J         ,1  -rr  '      ° 

Rep.  6<;2.     toi's  under  the  commiliion. 
I'ye  V.  Danbuz,  3  Br.  Ch.  Rep.  595. 

The  lord  is  to  be  compounded  with  for  the  admiflion,  by  the  es- 

prefs    provifion    of  the  ftatute  ;  but    if  the  commiflioners  fell  a 

copyhold,  and  the  vendee  tenders  to  the  lord  a  competent  fine. 

Stone,  127.   which  the  lord  refufes,  and  will  not  admit  the  vendee,  he  may 

enter. 
Parker  v.  Where  the  commiflioners  fell  the  copyhold  lands,  the  bargain 

r"^'^fi« '°'  '^"'^  ^"^^^  binds  the  copyholder,  and  bars  his  eftate  and  he  is  no 
"'  ^    ■      copyholder  after  the  bargain  and  fale  is  enrolled ;  for  the  bar- 
gainee, by  the  ftatute,  is  only  barred  to  take  the  profits  until  ad- 
mittance, which  is  for  the  lord's  benefit  in  rcfpeft  of  the  fine  due 
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to  him ;  and,  when  the  bargahiee  is  admitted  by  the  lord,  the 
eftate  fhall  veft  in  him,  and  have  reference  to  the  bargain  and 
fale,  and  (hall  deveft  the  claim  of  any  intermediate  eftate.  As  if 
the  bankrupt  dies  between  the  bargain  and  fale  and  the  admittance 
of  the  bargainee,  his  wife  (where  the  cuftom  of  the  manor  is, 
that  the  wife  of  a  copyholder  dying  tenant,  fhall  be  endowed) 
{hall  not  be  endowed.  And  if  the  commiflioners  afljgn  the  bank- 
rupt's copyhold  eftates  to  the  general  aflignees,  they  are  to  be 
confidered  as  vendees;  for  if  not,  the  afhgnee  might  continue  Druryr. 
in  pofleflion  for  years  before  he  made  a  fale ;  and  yet,  by  an  ex-  ^^*">  *Atk, 
prefs  provifion  in  the  aft,  he  is  reftrained  from  receiving  the  ^ 
profits  till  he  has  compounded  with  the  lord ;  and  therefore  the 
aflignee  muft,  upon  his  admittance,  pay  a  fine  to  the  lord,  and 
upon  fale  of  the  eftate,  another  fine  muft  be  paid :  However  this 
inconvenience  may  be  avoided  by  excepting  copyholds  out  of  the 
deed  of  aflignment  of  the  bankrupt's  eftate,  for  the  commiflioners 
may  convey  to  a  purchafer  in  the  firft  inftance  ;  and,  by  leaving 
out  the  copyhold  eftate  of  a  bankrupt  in  a  temporary  aflignment, 
the  creditors  will  run  no  rifle  with  regard  to  tlie  crown,  for  an 
extent  will  not  afFe£l  it. 

In  cafe  of  a  patron  becoming  a  bankrupt,  the  commiflioners  i  Burn's 
may  fell  the  advowfon  of  the  living  -,  but  if  the  church  be  void  at  ^<^-^-  Lawt 
the  time  of  the  fale,  the  vendee  fhall  not  prefent  to  the  void  turn,  ^^  '  P''*S' 
but  the  bankrupt  himfelf,  becaufe  the  void  turn  of  a  church  is  not 
valuable. 

The  commiflioners  may  fell  oflices  of  inheritance,  and  for  i  Atk.  213. 
terms  of  years;  but  an  othce  concerning  the  execution  of  juf-  Ex  pane 
tice    (and   therefore  within  5  l^  6  Edw.  6.    c.  16.)  cannot  be  Ambi.'so. 

fold .  Place  of  Jew-broker  not  faleablc 

On  the  other  hand,  a  place  that  does  not  concern  the  execution  Ex  fane 

of  juftice,  but  only  the  police,  may  be  fold.  ^a'^* 

215.    Ambl.  73.  S.  C.     3  Term  Rep.  6Si,    The  pay  of  aa  officer  is  not  aflignable.    4TenQ  Rep. 
248.    1  H.  Bl.  Rep.  627.    Co.  Bankrupt  La-Ms,  355. 

The  commiflioners  may  aflign  a  poflibllity  of  a  right  belonging  Higden  t. 
to  the  bankrupt,  but  it  muft  be  fuch  as  {a)  can  be  afllgned  or  re-  Wiiiiamfon, 
leafed,  and  difclofcd  upon  the  laft  examination.  \^^  ^'aIvi 

420.     {a)  Moth  V.  Fromc,  Ambl.  394, 

A.  being  about  to  renew  a  leafe  of  an  eftate,  at  the  expence  of  Fryer  v. 
a  fine  of  160/.,  borrowed  of  B.  Sol.  (of  which  B.  himfelf  bor-  Brown,  i Br. 
rowed  50/.),  and  gave  a  promiflbry  note  to  repay  the  money,  un-  j^^    ^^' 
lefs  (he  fliould  bequeath  the  eftate  to  fome  or  one  of  his  children; 
ihe  afterwards  devifed  the  eftate  toi^.'s  daughter;  but,  before  the 
deceafe  of  ^,,  B.  had  become  a  bankrupt.     His  aflignees  claimed 
the  80/.  or  half  of  the  eftate,  as  being  purchafed  by  the  bankrupt 
for  the  advancement  of  a  child  under  1  Jac.  i.e.  15. ;  and,  upon  a 
hearing  at  the  rolls,  obtained  a  decree,  which,  upon  an  appeal  to 
the  Chancellor  was  affirmed.] 

But  if  Jl.  purchafes  a  copyhold  to  himfelf  and  wife  for  life,  Cro.  Car. 
remainder  to  his  fon  and  his  heirs,  and  two  vears  after  he  be-  SS^-    ^^'^f 

*  '  and  Pra:t, 

comes 
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Jones, 4.38.    cotnes   a  trader,  and  four  years  after  a  debtor  and  bankrupt;' 

"^S  C^yii'  *^^^^  being  no  fraud  in  this  cafe,  nor  any  intent  to  deceive  cre- 

V.  Ofborn,     ditors,  the  intereit  of  the  wife  and  heirs  of  the  bankrupt  cannot 

3  p.  Wms,    be  defeated  by  this  adl  of  bankruptcy. 
2^8.  s.  P. 

If  the  father  conveys  to  his  children,  to  fecure  them  money  given  by  their  grandfather,  if  it  can  be 
proved  the  father  had  tffe£ls  of  the  grandfather's  in  his  hands  at  the  time  of  the  execution  of  the  deed, 
it  fliall  not  be  avoided.  Mod.  76.  But,  if  there  be  no  confideration,  fettlement  on  his  wife  and  children 
ihall  be  conllrucd  a  fettlement  on  himfelf  j  and  fuch  an  interefl  veth  in  the  aflij^nees.     btile,  289. 

Walker  v.  ("In  a  cafe  before  the  court  of  Chancery  it  appeared,  that  the  plain- 
*  aT^*'  tiffs  were  aflignees  under  a  commifhon  of  bankruptcy  againft  the 
'  father  of  the  defendant,  who,  in  1739,  conveyed  all  his  (hop, 
goods,  iffc.  by  bill  of  fale  to  the  defendant  his  fon,  and  in  1740 
became  bankrupt.  In  the  year  1718,  he,  after  marriage^  con- 
veyed to  truftees  his  real  eftate  in  confideration  of  five  (hillings, 
and  other  valuable  confiderations,  in  truft  for  himfelf  for  life,  to 
his  wife  for  life,  then  to  his  eldeft  fon  if  he  furvived  his  father 
and  mother,  and  fo  to  the  next  fon,  ^c. 

Lord  Hardwicke  faid,  as  to  the  firll  part  of  the  cafe,  there  was 
not  a  foundation  to  fet  afide  the  afiignment  of  the  houfehold  goods 
as  fraudulent,  becaufe  it  was  made  many  months  before  the  bank- 
ruptcy, and  the  confideration  of  the  afiignment  was  proved,  and 
alfo  followed  by  the  poiTelhon  of  the  fon.  And  as  to  the  fecond, 
the  truft.ees  under  the  deed  muft  convey  to  the  aflTignees  under 
the  commiflTion;  for  it  falls  diredly  within  the  claufe   1  J.  i. 

c.  15-  $5-       . 
Miles  V.  The  commifiTioners  may  afllgn  a  debt  or  chofe  in  aftion  due  to 

^  w™^*  the  wife  of  a  bankrupt,  and  fo  it  is  of  a  mortgage  made  to  her 
Bofvii  V.  *  dumfolai  for  the  right  to  the  debt  is  plainly  veiled  in  the  aflTignees, 
Brander,  though  the  legal  eftate  of  the  inheritance  of  the  lands  in  mort- 
a  P.W.460.  continue  in  the  wife.] 

Saddmgton     o  o  -■ 

V.  Kinfman.     1  Bro.  Ch.  Rep.  44. 

a  Vern.  96.  But  if  A.  devifes  800/.  to  be  Inverted  in  land  for  the  benefit  o£ 

^d^Def"^"  the  wife  of  J.  S.  for  her  life,  and  afterwards  for  her  children, 

brough.'ifa  and  the  intereft  of  the  money  in  the  mean  time  to  go  to  fuch 

father  agrees  perfous  as  ought  to  rcceivc  the  profits,    and  J.  S.  becomes  a 

fon  7  T  bankrupt,  the  intereft  of  this  Sco  /.  (hall  not  be  liable  to  the 

duHng  his  bankruptcy,  this  not  being  any  truft  created  by  the  bankrupt, 

life,  and  the  ^ut  a  maintenance  intended  the  wife,  and  given  to  her  by  her 

fon  becomes        ■,     • 

.bankrupt,    relation.  ,..-., 

equity  will  not  enforce  this  agreement  in  favour  of  the  creditors  under  the  commiflion  of  bankruptcy^ 
a  Vern.  194.  But  if  a  father  devifes  a  legacy  of  600 /.  payable  to  his  fon  at  twenty-one,  and  the  fon 
obtains  a  decree  for  it,  and  a  certain  fum  is  reported  due  for  principal  and  interefl,  tbc  commiflioners 
may  aflign  this  legacy  and  benefit  of  the  decree,     a  Vern.  432. 

Eennet  v.  [^J.  S.  made  his  will,  and  devifed  his  eftate  to  his  daughter  for 

Davies.zP.  j^g^.  fepa^atc  ufe,  exclufive  of  her  hufband,  to  hold  the  fame  to 
*  ^^  '  her  and  her  heirs,  and  that  her  hufbaud  (hould  not  be  tenant  by 
the  curtefy,  nor  have  thefe  lands  for  his  life,  in  cafe  he  furvived 
his  wife,  but  that  they  (hould  upon  his  wife's  death,  go  to  her 
heirs.  Soon  after  the  teftator  died,  and  the  hufband  became 
a  bankrupt,    The  commifTioners  aflfigned  the  lands  devifed>  upon 

whlgh 
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^Klch  the  wife  brought  her  bill  againft  the  afTignees,  in  order  to 
compel  them  to  aflign  over  the  eitate  to  her  feparate  ufe.  The 
mafter  of  the  rolls  held  it  to  be  clear,  that  it  was  a  truft  in  the  huf- 
band,  and  that  there  was  no  difference  where  the  truft  was 
created  by  the  aft  of  the  party,  and  where  by  the  act  of  law. 
And  decreed  a  conveyance  for  the  feparate  ufe  of  the  wife. 

If  the  wife  is  entitled  to  a  legacy  which  the  hufband  has  not  ^ayer  v; 
reduced  into  poflefhon  during  his  hfe,  it  feems,  it  will  not  pafs  by  ^gj'i'^',°Bj 
the  commiflioners'  aflignment.]  Ch.Rep.so. 

A  man  devifes  his  lands  which  were  in  mortgage  to  be  fold,  Abr.  Eq. 
and  the  furplus  of  the  money  to  be  paid  his  daughter ;  the  54-  ?'•  6« 
daughter  married  a  man  who  foon  after  became  a  bankrupt,  and 
the  commiflioners  afligned  this  intereft  of  the  wife's  ;  the  huf- 
band died,  and  the  aflignees  brought  their  bill  againft  the  wife 
and  truftees,  to  have  the  land  fold  and  the  furplus  of  the  money 
paid  them  ;  but  the  court  would  not  aflift  in  ftripping  the  wife 
(who  was  wholly  unprovided  for)  of  this  intereft,  and  difmifTed 
the  bill. 

A.  puts  out  I  coo/,  at  intereft  to  the  Eajl-India  Company,  and  Pr.  ch.  i?, 
takes  bond  for  it  in  the  name  of  J.  S.  his  wife's  relation  :  A.  be-  ^,^\  '^'* 
comes  bankrupt :  J.  S.  is  fummoned  before  the  commiflioners, 
but  before  examination  he  tells  the  Eajl-India  Company  that  the 
money  was  not  his,  but  that  they  (hould  pay  it  to  the  perfon  that 
brought  the  bond  :  A.'s  wife  brings  the  bond,  and  hath  the  mo- 
ney paid  her  :  equity  would  not  relieve  againft  it. 

A  legacy  of  looo/.  was  given  to  one  after  the  death  of  her  Jacobfonv. 
mother,  when  fhe  fhould  attain  the  age  of  twenty-one  years,  and  ^"^^q^'* 
the  defendant  was  appointed  truftee  for  the  raifing   and  paying  Abr.  54. 
thereof  out  of  certain  lands  :  the  legatee  was  drawn  into  an  im-  ^  p-  Wms.- 
provident  match  with  one  who  foon  afterwards  became  a  bank-  ^^^  ^    * 
rupt,  and  the  commiflioners  afligned  all  his  eifefts,  and  gave  him  Rep.  140. 
a  certificate  of  his  conformity :  the  afliignees  brought  a  bill  for  S.  C. 
this  1000/.  againft  the  truftee,  who  infifted  that  the  aflTignees 
could  be  in  no  better  condition  than  the  hufljand,  and  that  if  he 
were  plaintifi-'  he  could  not  prevail  without  making  a  fuitable 
provifion   for  the  wife ;  and  that  this  legacy  being  liable   to  a 
double  contingency,  viz.  the  death  of  the  mother,  and  the  le- 
gatee's arriving  at  the  age  of  twenty-one  years,  was  not,  at  the 
time  of  the  bankruptcy,  fuch  an  intereft  as  could  be  afligned  : 
and  the  court  held,  that  though  both  contingencies  have  fince 
happened,  yet  thofe  being  fince  the  aflTignment  of  the  bankrupt's 
eftate,  and  fince  a  certificate  of  his  having  conformed  himfelf  in 
every  thing  to  the  adls,  he  was  now  difcharged  as  a  bankrupt ; 
and  this  portion  could  not  pafs  without  a  new  aflignment,  which 
the  commiflioners  could  not  make,  their  commiflion  being  deter- 
mined •,  and  fo  difmifled  the  bill. 

[The  commiflioners  may  aflign  a  leafe  granted  by  the  bank-  Seers  v. 
rupt,  notwithftanding  there  be  a  provifo  in  it  that  the  lefl"ee,  his  "|j"/,''^"' 
executors,  or  adminiftrators,  (hall  not  aflign  without  the  leflTor's  i^Eq^caV. 

COnfent  in  writing,  Abr.  100,    Philpot  v.  Hoarc,  Ambl.  480. 

Vol,  I.  F  f  They 
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They  may  aflign  an  obligation  taken  in  another's  name  to  t1i« 
bankrupt's  ufe. 

They  may  fell  an  hefiot,  relief,  Isfc.  due  to  the  bankrupt,  and 
a  legacy  given  to  the  bankrupt  before  his  bankruptcy.  So  where 
the  certificate  has  been  figned  by  the  creditors  and  commilhoners, 
a  legacy  left  to  the  bankrupt  before  the  certificate  allowed  by  the 
chancellor  may  be  aihgned.  Many  years  may  intervene  between 
the  figning  and  the  allowance  of  the  certificate,  and  large  effe<£l3 
may,  in  the  mean  time,  come  to  tlic  bankrupt.  And  it  is  not 
like  the  relation  of  a  bargain  and  fale,  or  the  furrcnder  of  a 
copyhold. 

The  commlflloners  here  may  fell  the  bankrupt's  good  in  Ire- 
latidy  and  the  courts  in  Ireland  will  take  notice  of  our  laws  fo  as 
to  prevent  a  creditor,  attaching  property  after  the  commiflion, 

Jreland,i6t}i  froni  gaining  a  preference  over  the  aflignees  of  the  bankrupt. 
Nov.  1764. 

I  H.  B).  Rep.  132.  As  to  the  operation  of  the  bankrupt  laws  abroad,  fee  the  cafe  of  Cleve  v.  Mills, 
at  the  Cockpit,  27th  July  1764  5  and  the  judgment  of  the  eouit  in  ths  cafes  of  Sill  v.  Worfv/ick,  and 
Hunter  v.  Potts,  infra. 

Solomons  V.       So  where  the  laws  of  Hollafid  have,    In  like   manner   as   a 
Rofs,  iH.    commiflion  of  bankrupt  here,    taken    the  adminiflration  of  the 
Toiiet'v*       property,  and  veiled  it  in  perfons  who  are  called  curators  of  de- 
peponthien,  folate  ellates,  the  court  of  Chancery  hold,  that  they  have,  imme- 
1H.Bl.132.  diately  upon  their  apointment,  a  title  to  recover  the  debts  due  to 
the  infolvent  in  this  country,  in  preference  to  the  particular  cre- 
ditor feeking  to  attach  thofe  debts.     The  principle  upon  which 
thefe  decifions  proceed  is,  that  perfonal  property  ie  governed  by- 
that  law  which  governs  the  perfon  of  the  owner. 

If  after  an  adt  of  bankruptcy,  but  before  the  affignment,  a 
creditor,  refident  in  this  country  at  the  time  of  the  bankruptcy, 
and  knowing  of  it,  attach  money  of  the  bankrupt  abroad,  he  is 
.  ...w,  .r  compellable  to  refund  it  to  the  aflignees.  But  a  debtor  of  the 
Term  Rep.  bankrupt  before  the  bankruptcy,  whofe  debt  is  afterwards  bond 
cafeofsillv.  J^de^  and  by  regular  procefs,  attached  by  a  creditor  refident  abroad 
Worfwick,  at  the  time  of  the  bankruptcy,  is  not  liable  to  pay  it  over  again 
the  procefs    ^^  ^^^  aflignecs. 

abroad  was  o 

founded  on  an  aft  done  in  £^.£/a/j^,  aad  under  the  aid  of  the  law  of  England;  a  circumftance  oft 
which  that  cafe  immediately  turned.  The  Cife  oi  Hunter  v.  Potts  w  as  without  that  circumftance  ;  and 
it  was  propofed  to  argue  it  on  a  writ  of  error  before  the  twelve  judges  j  but  no  fuch  argument  hath  take* 
pbce. 

Stephens  v.  I"  mortgages  of  land  or  chattels  real,  the  non-delivery  of  pof- 
Sole,  iVez.  feflTion  does  not  amount  to  that  fpecies  of  fraud  intended  to  be 
352.  Bourne  checked  by  the  flatute,  the  title  deeds,  and  not  tlic  pofi'cfl'ion, 
bemg  the  evidence  01  luch  Ipecies  ot  property.  Creditors,  there* 
fore,  cannot  be  deceived  and  deluded  by  ihe  poffeflion  of  pro- 
perty of  that  nature*  But,  where  goods  are  pawned  or  mortg.tged, 
it  is  very  different ;  for  pofi'elfion  and  a  power  of  difpofal  of  fuch 
property  are  the  only  evidences  of  ownerfliip  to  which  the  cre- 
ditor can  look  :  an  afiignment  therefore  of  fuch  property,  unac- 
companied by  poflefliou,  i*  fraudulent  and  voi4»- 
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But,  If  the  property  cannot  be  delivered  at  the  time  of  the  con-  Brown  v. 
traft,  it  will  be  fufficient  if  the  mortgagee  has  the  documents  ^?^^'^°'g' 
and  muniments  delivered  to  him,  in  order  to  reduce  it  into  pof-  Ex  parte 
feffion.     A  mortgage,  therefore,  of  a '  fliip,  or  goods  at  fea,  if  Ma.hews, 
the  mortgagee  has  taken  all  methods  in  his  power  to  get  poflef-  \^J^\'q^_ 
fion,  fuch  as  the  bill  of  fale,  bills  of  lading,  l3fc.  will  be  valid,  ney,  Kii.2,4! 
for  otherwife  no  fecuriiy  could  be  made  of  fuch  things  at  fea.  G.3.  B.R. 
But  if  the  creditor  wer.'  to  fufFer  the  ftiip  to  come  back  and  go  ^j,^*,£'^'^j 
upon  an  another  voyage,  the  cafe  would  be  very  difFerent,  For  the  401.  At-  * 
delivery  of  the  grand  bill  of  fale  will  not  be  fufficient,  if  there  is  kinfon  v. 
an  opportunity  of  taking  adual  pofleflion.  TJl-nRe* 

462.  By  the  i6  G.  3.  c.  60.  ^  17.  the  bill  of  fale  muft  recite  the  certificate  of  the  regiftry  of  the 
fliip,  notwithftanding  it  be  intended  only  as  a  fccurity  for  money  lent,  elfe  it  is  v  )id  :  and  being  void, 
the  vendee,  though  he  take  pofleflion  of  the  ihip  immediately  upon  her  return,  cannot  retain  it  againil 
the  aflignees  of  the  vendor.     RoUefton  v.  Hibbert,  3  Term  Rep.  4061 

If  a  fliip  is  in  a  foreign  port,  where  the  mortgagee  might  take  Ex  parte 
pofleflion  of  her,  and  this  be  known  to  him,  yet  he  is  not  obliged  ^"J^^""'^'^ 
to  take  pofleflion  until  her  arrival  in  Great  Britain.  Co.  Bankrupt  Laws,  406*. 

Where  a  fliare  of  a  fliip  is  mortgaged  or  pledged,  the  deliver-  Giiiefpy  v. 
Ing  of  the  bill  of  fale  of  that  fhare  is  fuflicicnt,  for  the  mortgagee  S°"^^*' 
cannot  in  fuch  cafe  take  adual  pofleflion  of  the  fliip.  E^parte^' 

Standgroom,  2d  Auguft  1790.     Co.  Bankrupt  Laic:,  410.     i  Vez.jun.  167. 

Chofes  In  a6lion  are  holden  wlthhi  the  fliatute,  for  although  Faikener  v. 
they  are  only  aflignable  in  equity,  equity  will  follow  the  law  in  ^"''^J  ^°" 
fuch  cafe.  Laivs,^,t. 

I  Er.  Ch.  Rep.  115.  S.  C.     a  Term  Rep.  491.  S.  C.     Rowe  v.  Dawfon,  i  Vez.  331, 

If  a  bond  is  aflTigned,  the  bond  mufl:  be  delivered  and  notice  Ryail  v. 

muft:  be  given  to  the  debtor;  but  in  aflignment  of  book-debts  no-  Ro^^ies, 

tice   alone   is  fulhcient,  becaufe  there  can  be  no  delivery,  and  i^tk.'iyil 

fuch  a£ls  are  equal  to  a  delivery  of  goods,  which  are  capable  of  177. 

bcinrr  Helivered  Achofein 

wi-iJij,  ucu\  u-ii-u.       ^^.^^  ^^y  ^^  alTigned  without  deed.    Howell  v.  M'lvcrs,  4  Term  Rep.  690. 

The  enncliiig  part  of  ii  Jijc.  i.  c.  19.  /-  11.  is  not  rcflrained  Cowp.233. 
by  the  preamble,  but  it  extends  to  other  perfons'  goods,  as  well 
as  thofe  which  were  originally  the  bankrupt's  property. 

One  Mace  kept  a  public   houfe,  had  a  licence,  and  faid  flie  Mace  v. 
was  married  to  Feiiricc,     It  was  proved  flie  went  to  the  Excife-  C'^^e'i, 
oliice,  had  his  name  entered   in  the  books,  with  a  note  in  the     °'^^*  ^^"* 
margin,  "  married."     Pcnrice  had  the  licence,  and  continued  in 
polieiraon  of  the  houfe   and   goods   from   that  time   till   he  ab- 
fcondcd  and  went  to  PiinltLO,  which  was  an  a£l  of  bankruptcy. 
Mnccj  the   plaintifl\,  firft   claimed  the   goods   in   queflion  under 
a  bill  of  fale  from  Penrice,  but  afterwards  as  her  own  original 
property,  and  denied  that  Ptnrice  and  flie  were  married.     Upon 
a  quefliion.  Whether  this  was  within  the  ftatute  ?  the  court  held 
that  it  was. 

In  another  cafe,  Bryfon  being  pofleflled  of  a  dyer's  plant,  fold  Tryfon  v. 
it   to  Simp/on  for   165/.    l6s.   6d.:   and  Simpfon  gave  Bryfon  tv/o  ^'^'yl;c,  HiU 
promlflbry  notes  dated  the  19th  day  of  January  178©,  one  for  the  gtR.'  ^* 

F  f  2  fum 
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fum  of  82/.  I3f.  6d.y  payable  on  the  6th  of  Januarys  1781,  sncl 
the  other  for  the  fum  of  82/.  13/.,  payable  on  the  6th  January 
1782.  When  the  firft:  note  became  due,  Simp/on  could  not  take 
it  up,  and  Br^fon  offered  to  take  back  tlie  plant,  and  return  tlie 
notes,  and  agreed  tliat  he  would  let  him  the  plant  at  the  rent  of 
5/.  a-year,  upon  the  valuation  amounting  to  8/.  5J".  6d.  per  atiii.i 
for  the  term  of  three  years.  To  this  propofal  Simpfon  very  readily 
agreed,  and  a  deed  was  accordingly  executed;  by  which  it  was 
agreed,  that  Br\fon  fhould  let  the  plant  to  Siwpfotiy  and  that  if  he 
Ihould  make  default  in  any  of  the  quarterly  payments,  or  in  the 
performance  of  any  of  the  covenants,  then  the  term  granted 
fliould  ceafe,  and  Simpfon  fhould  deliver  up  the  plant,  Is^c.y  and 
it  fhould  be  lawful  for  Bryfon  to  take  immediate  poflelhon  of  the 
fame.  There  was  a  memorandum  at  the  foot  of  the  deed,  that 
Simpfon  liad  put  Bryfon  in  full  poflefTion  of  the  plant,  by  delivering 
to  him  one  winch  in  the  name  of  the  whole.  On  the  5th  of 
July  1783,  a  commilTion  of  bankruptcy  iflued  againft  Simpfon^ 
and  the  meflenger  took  polTelhon  of  the  plant. 

The  bare  The  queftion  was,  Whether  this  was  within  they?.  21  Jac.  \.\ 

leaving         rpj^^  zQ}Xix.  held  clearly  that  it  was. 

goods  in  ' 

pofleflion  of  the  bankrupt,  without  power  to  difpofe,  will  not  be  within  the  ftatute.  Weft  v.  Skip^ 
1  Vez.  143.  Ex  parte  Flyn,  i  Atk.  185.  The  fort  of  polTefilon,  difpofi'ion,  &c.  are,  in  general, 
fa^s  for  the  determination  of  a  jury.  Walker  v,  Burnell,  Dougl.  303.  Copeman  v.  Gallant,  i  P. 
Wms.  31^.     Collins  v.  Forbes,  3  Term  Rep.  316. 

Hafeiinton  Where  a  trader  makes  a  fettlement  of  perfonal  property  upon 

^■_P'"'  his   marriage,    for  the   feparate  ufe  of  his  wife,  and  to  be  by 

620.  n.  her  employed  in  a  trade,  his  living  with  the  wife,  if  he  do  not 

Jarman  v.  intermeddle  in  the  bufinefs,  will  not  be  a  poflelhon  of  the  pro- 

iJir""^""'  perty  within  the  ftatute  of  21  Jac.  i.;  for  he  hath  not  the  order 

and  difpoftticn  ivith  ike  confent  cf  the  real  owner. 

Hinton's  '^^^  delivery  of  property  to  a  creditor  in  contemplation  of  Im- 

cafe,  Frem.  mediate  bankruptcy  is  confidered  as  fraudulent,  notwithftanding 

cjo.  Ruft  j.}^g  delivery  is  made  in  fatisfa£lion  of  a  bond  fide  debt,  for  it  dif- 

Cowp,  629.  appoijits  the  equality  which  the  bankrupt  laws  aim  at. 

Alderfon  v.  Temple,  4  Burr.  2235.     1  Bl.  Rep,  441.     Harman  v.  Fiflier,   Cowp.  117 

Thompfon  But  if  a  trader,  under  an  apprchenfion  of  legal  procefs,  de-- 
^T^'^^R^"'  livers  property  to  his  creditor,  or  gives  him  a  power  to.  receive 
, .-         ^'  it,  fuch  acl  ia  valid,  notwithftanding  the  bankrupt  knows  himfelf 

to  be  infolvent. 
Yeats  V.  So  if  a  debtor,  upon  being  preflcd  by  liis  creditor,  who  knows 

Vez'  ■  n    ^'^"^  *°  ^^  infojvent,  gives  an  order  upon  a  perfon,  having  his 
aSo.  property,  to  pay  out  of  the  proceeds,  it  hath  been  determined 

not  to  affccl  the  payment. 
Co.  Bank-  The  crown  is  not  bound  by  the  a£ls  relating  to  bankrupts,  not 
.^uftLaws,  being  named  in  them  ;  therefore  an  extent  ferved  upon  the  pro- 
Audley  V.  perty  of  the  bankrupt  will  bind  from  the  ttfle  of  the  writ,  and 
Halfey,  Sir  till  a<!:l:ual  aftignment  by  the  commilRoners;  but  the  king  is  bound 
w,  Jones,  by  an  adlual  aflignment,  becaufe  the  property  is  then  abfolutely 
RexV!  Pi'x-  transferred  to  a  diird  perfon. 

Ity,  Bunb.  202.  Rex  v.  fiewdley,  in  the  Exch.  July  1784.  »  Show,  4S0.  Lschmere  v.  Tho- 
#<wfHg«od,  3  Mod,  236.    Con))).i23.    Rorke  v.  Dayrell,  4  Term  Rep.  408. 

One 
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One  became  indebted  to  the  crown,  and  a  commlfiion  of  bank-  Park.  Rep. 
rupt  was  fued  out  againft  him,  and  an  aflignment  made  of  his  '-^• 
cffe£ls ;  and  an  extent  ifl'ued  from  the  crown,  tefled  the  day  of  *     °  •  4  • 
the  date  of  the  afligimient,  and  the  crown  was  preferred. 

The  land-tax  money  in  the  hands  of  collectors  is  a  debt  nrafTeyr. 
to  the  king,  but  the  warrant  of  the  comminioners  of  the  land-  Dawfon,  a 
tax  is  not  equal  to  an  extent  fo  as  to  bind  the  goods  from  the 
date,  but  until  aflignment  the  property  is  in  the  bankrupt,  and 
the  land-tax  commilFioners'  warrant  executed  before  the  aflign- 
ment will  create  a  lien  upon  fuch  a  felzure,  therefore  all  the 
affignees'  right  is  to  redeem  the  goods  which  are  in  the  hands  of 
*the  commilhoners  of  the  land-tax  for  that  purpofe. 

A   candle-maker,  in   arrear  for  the   fingle  duties,    becoming  stj^y  ^ 
bankrupt,  and  convicted  for  non-payment   after  the  aflTignment  Hulfe, 
of  his  effects,  the  double  duties  are  a  lien  upon  the  candles,  ^""s'-  39?* 
Utenfils,  and  materials  in  the  hands  of  his  affignees,  and  they  Ccner^^T. 

may   be   diftrained.  Senior,  R:x  v.  Fowier,  Dougl.  400. 

The  aflTignment  will  not  pafs  goods  which  the  bankrupt  hath  Garret  t. 
pofleflion  of  as  factor,  though  he  adt  upon  a  de/  credere  com-  p"!!"T/. 
miflion.  p^.;^^; 

5,th  ed.  Godfrey  V.  Furzo,  i  P.  W/ns.  1S5.  Ex  parte  Dumis,  zVez.  5S6.  i  Atk.  231.  Scrim- 
fliire  V.  Alderton,  a  Scr.  ii"o2.     Efcott  v.  Miivsard,  Sittings  after  Mich.  1783.     Co.  Bankrupt  LaivSf 

Nor,  upon  the  fame  principle,  will  it  pafs  bills  or  goods  fent  Ex  parte 
to  a  trader  to  be  applied  to  a  particular  purpofe.  Dumas, 

I  A«k.  232.  Ex  parte  Emery,  2  Vez.  674.  Godfrey  v.  Furzo,  3  P.  Wms.  185.  D'Aquila  v. 
Lambert,  Ambl.  399.  Ex  parte  Lhre,  and  ex  parr e  King,  cited  in  Snee  v.  Prefcott,  I  Atk.  250. 
Zirk  V.  Waller,  2  Bl.  Rep.  1154.     Tooke  v.  Hollingworth,  5  Term  Rep.  215. 

Neither  will  it  pafs  goods  which  the  bankrupt  may  be  pof-  Howard  v. 
fefled  of  as  executor  or  adminifl:rator.  Jemmett,  3 

Burr. 1369. 
Ex  pane  EUis,  i  Atk.  loi.  Ex  parte  Marfli,  r  Atk.  T5S.  But  if  a  trader  is,  made  executor 
and  rcfHuary  legatee,  and,  before  his  bankruptcy,  colle£ls  in  enough  of  the  teftator's  effedls  t* 
pay  debts  and  particular  legacies,  and  the  remainder  of  the  aflets  is  uncollefted  ;  though  the  ajpgncet  in 
iaiv  would  not  be  entiiied  to  get  it  in,  becaufe  the  bankrupt  has  it  in  auicr  droit  as  executor,  yet  the 
ejfigneei  under  the  commijjion,  notwithftanding  the  legal  intereft  is  not  vefted  in  them,  may,  by  the  aid 
of  the  court  of  Chancery,  get  in  the  aflets  in  the  name  of  the  executor.  Per  Ld.  Hardwicke,  in  ex 
parte  Butkr,  i  Atk.  213.  Ambl.  74.  S.  C.  As  courts  of  law  now  take  notice  of  a  truft,  the  affi^nec 
in  U-w  would  be  entitled.     Winch  v.  K.eeley,  I  Term  Rep.  619. 

Nor  a  debt  which  he  hath  previoufly  afllgned  to  another  per-  winch  v. 
fon  ;  for  in  fuch  cafe  he  is  a  mere  truftee,  and  the  debts  which  '^'^'^y' 
are  aflTignable  by  the  ftatute  are  thofe  which  are  for  the  benefit  of  615"""    ^^* 
the  bankrupt.] 

If  A.^  being  beyond  fea,  configns  goods  to  B.  then  in  good  Wifeman  v. 
circumftances  in  London^    and  before  the  goods   arrive  B.  be-  Vandeput, 
comes  a  bankrupt,  whereupon  A.  conflgns  them  to  another,  and  r^""snee* 
the  aflignees  under  the  commiflion  pray  relief  and  a  difcovery,  v.  Prefcot, 
and  a  trial  at  law  is  direfted,  whether  fuch  confignment  vefted  a  ^  Atk.  24.5. 
property  in  B.y  and  a  verdidl  is  found  [a)  for  the  aflignees  \  yet  waiker  and* 
equity  will  not  oblige  B.  to  come  in  as  creditor,  it  being  allow-  Wood- 
able  by  any  means,   ihort  of  adtual  violence,    to  prevent  the  jj^^'^'jj^^ 

F  f  3  goods 
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3755.  Co.  goods  from  coming  Into  the  hands  of  the  bankrupt  {h)  or  the 
Bankrupt      aflienees. 

Laws,  4.  o.  ° 

(<j)  This  right  of  the  confignor  to  flop  tn  tranfitu  in  cafe  of  bankruptcy,  when  the  queftion  is  merely 
between  confignor  and  confignee,  is  now  eftablilhed  at  law.  Bilkctt  v.  Jenkins,  cited  in  Cov\p.  296. 
Solomons  v.  Niflen,  2  Term  Rep  674.  Lickbarrow  v.  Mafon,  2  Term  Rep.  63.  But  whether  fuch 
right  exift,  as  between  the  confignor  and  the  aflignee  of  the  confignee,  under  an  indorfement  of  the  bill 
of  lading  for  a  valuable  confiJeration,  is  a  point  as  yet  unfeitled.  The  court  of  K.  B.  have  negatived 
any  fuch  right.  Lickbariow  v.  jMafon,  ?.  Term  Rep.  63.  ;  their  judgment  was  reverfed  in  the  Ex- 
cheque. -chamber,  I  H.  Bl.  357.  j  but  the  Houfe  of  Lords,  not  thinking  the  evidence  on  the  record 
(for  the  QueiVion  was  biought  forward  on  a  demurrer  to  evidence)  fulTicient  to  maintain  the  plaintift''s 
adion,  awarded  a  vcn'in  facias  dc  nwo.  Dom.  Proc.  14th  June  1793.  (A)  But,  if  they  once  get  into 
the  hands  of  cither,  the  tight  is  gone.     Ellis  v.  Hunt,  3  Term  Rep.  464.] 

Atkin  V.  [Goods  that  have  been  deUvered  on  a  precedent  confideration 

^s^"^^6  cannot  be  affigned,  though  the  acceptance  be  after  the  bank- 
joMod.432.  ruptcy. 

S.  C.     4  Burr.  2239. 

Cowp.  12^         The  affignment  doth  not  deveft  an  equitable  Hen.     By  an 

As  to  wliat  equitable  hen,  however,  we  are  not  to  underftand  a  right  attach- 

encitied^to  """b  "pon  the  property  in  whatfocver  hands  it  may  be  ;  for  there 

fuch  lien.  Can  be  no  hen  diftindl  from  pofTeflion. 

fee  Ambl. 

ac2.  Cowp.  251.  1  Burr.  493.  a  Burr.  931.  Pr.  Ch.  580.  4  Burr.  2214.  1  Bl.  Rep.  654. 
A  Term  Rep.  123.  i  Atk.  235.  a  Cox's  P.  Wms.  367.  Dougl.  97.  Ex  paitt  Andrews,  Co. 
jPankrut:  Lanvs,  515. 

Ivloyfes  V.         The  defendant  on  the  marriage  of  his  fon  fettled  lands  on 
tittle,  2       himfelf  for  life,  remainder  to  his  fon  for  life,  b'r.  ,•  and  covemmted 
sTd^puare-     during  his  own  life  to  pay  his  fon  15/.  per  ainnim ;  the  fon  be- 
Vandenan-    Came  a  bankrupt  5  the  plaintiff  as  ailignee  brought  a  bill  againlt 
ker  V.  Def-    the  father,  to  have  the  benefit  of  this  agreement,  and  to  compel 
^'v^'^*    6    P^y^^J^^  0^  ^^  i^l.  per  annum.     Per  Cur.  An   aflignee,   under 
a  ftatute  of  bankruptcy,   is  not  entitled  to  have  the  perform- 
ance of  an  agreement  made  with  the  bankrupt ;  and  it  was  fo 
adjudged  in  the  cafe  o{  Drake  v.  The  Mayor  of  Exeter^  where  the 
Drake  v.       court  held,    that  if  a  Icffor  covenants  with  his  leflee  and  his 
The  Mayor    affigus  to  renew  his  leafe,  and  the  leffee  becomes  a  bankrupt, 
iChica.'^Ti    ^""^  '^^  commiflioners  affign  this  covenant,  the  aflignee  cannot 

have  any  relief  againft  the  leflbr. 
Chippendale        Chippendale  brought  an  a6lion  of  ajfumpftt  for  work  and  labour 
v.T^iin.    ^g  ^j^  attorney.     The  defendant  pleaded,  that  the  plaintiff  was  a 
25  G.  3.      bankrupt,  and  averred,  that   the  commiffion   was   Itill  in  force, 
]B.R.  The  plaintiff  replied,  that  the  work  and  labour  was  done  after 

the  commiflioners'  affignment,  and  for  the  neceffary  fupport  and 
maintenance  of   himfelf  and  his  family.     Rejoinder,    that  the 
plaintiff  had  not  obtained  his  certificate  •,  and  thereupon   a  de- 
murrer.    Lord  Mansfield  faid,    the  only  queftion  is,    Whethet 
the  affignees  of  a  bankrupt  arc  entitled  to  the  profits  arifing  from 
his  perlonai   labour  }     The   aff7gnees  cannot  let  out  the  bank- 
1  Atk.  253.  rupt ;    they  cannot  contract  for  his  labour.     And  Mr.  Juftice 
Buller  obferved,  that  when  Lord  Hardtvicke  fixid,  that  "  all  the 
«  bankrupt's  future  perfonal  eftate  is  affcdled  by  the  aihgnment,'* 
Seeaff,        he  evidently  meant,  that  if  the  affignees  claim  it,  the  bankrupt 
Keii^2ltra   "^'^^^  deliver  it  up;  and  fo  far  the  affignment  affcdts  it:  but  no 
XZ07.         other  perfon  can  have  the  fame  plea.] 
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The  aflignccs  have  an  intereft  in  the  bankrupt's  eftate  from  the  Sand.  239. 
very  a£l  of  bankruptcy,  fo  as  to  avoid  all  mefne  a£ls  done  by  the  o'*!:  ^*''* 
bankrupt  during  that  time,  and  the  ifluing  out  of  the  commiflion;  pi.  55*.    gj^ 
and  the  privity  of  contract  between  the  bankrupt  and  his  creditors  't  has  been 
being  from  that  time  transferred  to  the  aflignees,  they  have  the  |j*^|-''"'  '^*^ 
fame  right  as  an   adminillrator,  wlio  has  a  property  from  the  aftuai  af- 
death  of  the  inteftate,  and  may  declare  generally  iit  de  bonis  Juis  fignment, 
propriis.  M^t^^n)^. 

■»     *  rupt  has 

fuch  a  property  for  which  he  may  maintnin  an  aflion.  Salk.  108.  If,  upon  z  capias  cd  fatltfackndumt 
the  money  is  levied,  and  after  the  plaintirt' becomes  a  bankrupt,  and  the  money  is  afligned  before  the 
return  of  the  writ,  this  alignment  is  %'oid  ;  for  being  in  the  hands  of  the  IherifF  it  is  quajl  in  cuftodii 
legis,  and  not  the  bankrupt's  money  before  it  is  paid  him.  Cro.  Car.  166.  176.  If  the  conufor,  after 
the  extent,  and  before  the  liierate,  heromes  a  bankrupt,  and  the  goods  are  deliycred  upon  the  liieratCf 
and  a  commiflion  is  after  taken  out,  &c.  ttiey  candot  l>e  fold  ;  for,  by  the  etctent,  they  were  in  cujiidia 
legis  ;  and  it  was  not  in  the  power  of  the  conufor,  by  any  fubfequent  aft,  to  deftroy  the  efFeft  of  the 
extent.  Cro.  Car.  148.  Sit  W.  Jones,  202.  S.  C.  If  between  the  adl  of  bankruptcy,  and  before 
aflignment,  the  goods  of  the  bankrupt  arc  feized,  and  in  the  officer's  hands  for  the  debt  of  the  king,  it 
feems,  that  thefe  goods  cannot  be  afligned  j  for  the  king's  title,  and  that  of  a  fubjeft's,  commencing  at 
the  f^me  time,  the  king  ihall  be  preferred ;  bcfides,  the  king  cannot  come  in  as  a  creditor  under  the 
fiatutes.  Salk.  loS.  pi.  2.  102.    [aStr.gyS.    But  heisbound  by  anaftualaffignment.   zSbow.481.1 

[Where  a  trader  commits  an  a6l  of  bankruptcy  by  lying  in  Barweli  v. 
prifon  for  two  months,  it  relates  to  the  firft  day  of  his  furren-  Yll^'  l 
der,  fo  as  to  over -reach  all  intermediate  tranfadlions.  King  v. 

Leith,  a  Term  Rep.  141. 

As  this  relation  to  the  act  of  bankruptcy  occafionally  induceth  where  the 
very  great  hardfhip  upon  parties,  it  meeteth  with  but  little  en-  a£lofbank. 
couragement  from  the  courts.     The  legiilature  too  hath  inter-  committed 
pofed,  and  provided  that  it  fhall  not  extend  (a)  to  the  prejudice  bythebank- 
of  any  debtor  of  the  bankrupt,  who  pays  his  debt  to  the  bankrupt  f^P^'^  •>'"£ 
truly  and  bo/idjide  before  he  fhall  underftand  or  know  that  he  is  mo^n^ths'^nd 
become  a  bankrupt  j  or  to  purchafers  (/')  for  valuable  confidera-  in  the  inter- 
tion,  uulcfs  the  commiflion  (hall  be  fued  out  within  five  years  after  ^'*'»  '"^foreit 
the  a6l  of  bankruptcy  ;  or  to  payments  (<:)  for  goods  or  bills  of  pieted,  the 
ejcchange  bond  fide  made  by  the  bankrupt  in  the  courfe  of  trade,  Aeriffpaid 
without  the  creditor's  knowing  that  he  is  becom^  bankrupt,  or  in  '"u-"^/. 
jnfolvent  circumftances.  had  levied 

under  an  execution  againft  the  bankrupt  to  the  plaintiff  in  the  aftion,  the  court  would  not  aflift  the 
aflignees  upon  motion.  Clarke  v.  Ryal,  i  Bl.  Rep.  642.  (d)  1  J.  i.  c.  15.  ^  14.  {b)  21  J.  1. 
c.  19.  §  14.  (f)  19  G.  2.  c.  32.  ^  I.  There  is  no  difference  betM-een  an  a£lual  payment  of  money 
in  fatisfaiflion  of  a  debt,  and  indorfing  bills  of  exchange;  provided  there  be  no  notice,  and  the  money 
be  received  on  t'nem  before  the  commlilion  of  bankruptcy  ilfues.  Hawkins  v.  Penfold,  2  Vez.  550. 
Payment  by  the  acceptor  of  a  bill,  after  time  given  him  by  the  holder,  on  condition  of  allowing  intereft, 
is  not  a  payment  in  the  couife  cf  trade,-  and,  of  courfe,  not  protedled  againft  a  fecret  aft  of  bank-, 
ruptcy.  Vernon  v.  Hall,  2  Term  Rep.  64S.  A  banker  is  affefted  by  notice  equally  with  other  per- 
fons  5  and  if,  in  fuch  cafe,  he  pays  the  draft  of  a  trader  keeping  cafh  with  him,  he  is  liable  to  pay  it 
over  again  to  the  affignees.  Vernon  v.  Hankey,  2  Term  Rep.  113.  3  Br.  Ch.  Rep.  3r3,  But  the 
aHignees  having  recovered  the  money  from  the  banker,  cannot  compel  the  creditor,  to  whom  the  bank., 
rupt  paid  it,  to  refund.  Vernon  v.  Hanfon,  2  Term  Rep.  287.  If  a  perfon  borrows  money,  and  re-, 
pays  it  after  a  fecret  aft  of  bankruptcy,  this,  though  not  a  payment  in  the  courfe  of  trade,  will  yet  h: 
allowed  ;  for  the  Io.-.n  being  repaid,  it  will  be  confidered  as  never  borrowed.  Ex  fane  Congalton,  3  Br, 
Ch.  Rep.  47. 

The  relation  operates  only  on  voluntary  payments  with  notice i  Fofterv. 
and  if  the  debtor  pays  the  debt  in  confequence  of  a  judgment  at  ^-|!g"^^'g 
law,  the  aflignees  cannot  recover  the  money  a  fecond  time.  479. 

It  will  not  avoid  a  fair  a6l  fubfl:antially  complete,  though  de»  Lemprierc 
fe<^ive  in  fonie  formal  circumftance.     If  therefore  a  trader  af-  );:''^"^y»* 

T-.  (•  r  Term  Rep» 
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The  like  Hgns  goods  at  fea,  and  at  the  fame  time  undertakes  to  indorfe 

law  as  to  an  and  deliver  the  bill  of  lading  as  foon  as  he  receives  it,  the  in- 

of  abUUf  tlorfement  will  be  good,  though  an  a£t  of  bankruptcy  be  com" 

exchange  in  mittcd  before  it  is  made.] 

purfuance  of  a  prior  agteenv;nt.     Smith  v.  Pickering,  Efpin.  Ni.  Pa,  30. 

3  Lev.  69.  If  ^  Jier'i  facias  is  taken  out,  and  indorfed  according  to  the  fta- 
tff/.*  1  p!  ^"*^>  ^"*^^  delivered  to  the  fherifF,  and  after,  the  fame  day,  the 
Wms.  9z.  defendant  becomes  a  bankrupt,  and  the  flieritf  levies  400/.  of  the 
737-  goods  of  the  defendant,  and  pays  it  to  the  plaintiff;  yet  the  com- 

miffioners  may  affign  thefe  goods  notwithltanding,  (^c. ;  for,  by 
the  delivery  of  the  writ  to  the  (heriff,  the  goods  are  bound  in  no 
[(tf)  There-  other  manner  than  before  the  ftatute  they  were  bound  from  the 
xvitliin  zi  ].  ^ifl^  °^  ^^  ^''^'^  >  ^"'^  t)y  the  delivery  of  the  writ  the  execution  is 
3.C.19,  §9".]  not  ferved  or  executed  [a). 

(Z')SeeBai.  [It  feemeth  to  have  been  formerly  {h)  very  much  doubted, 
ly  V,  Bun-  whether  the  alTignees  could  maintain  any  adion  againfl  an  officer 
i'tT-'  1  sfd.  ^^°  ^^'^  ^^^  goods  of  a  bankrupt  in  execution  after  an  a£l  of  bank* 
2-1.  s.C*  ruptcy,  and  before  the  ifluing  of  the  commifhon  ;  but  it  is  {c)  now 
3  Keb.  930.  fettled,  that  the  affignees  may  in  fuch  cafe  bring  trover  againft 
(0  Cooper  ^""»  though  the  relation  {d)  fliall  not  operate  fo  as  to  make  him 
V.  Chitty,     a  trefpafler. 

1  Burr.  ao.  i  Bl.  Rep.  65.  S.  C.  {d)  Nor  will  he  be  a  trefpafTer,  though  he  fell  after  notice  from 
the  provifional  ailignee.     Smith  y.  Miles,  1  Tgrtp  Rep.  475. 

Akerry  v.  A  pijrchafer  for  a  valuable  confideration,  without  notice  of  an 

jVerrTa'  ^*^       bankruptcy,  fliall  not  be  obliged  in  equity  to  difcover  any 

Collet v.De  thing  that  may  tend  to  deprive  him  of  a  legal  title;  but  every  ad^ 

GoUs,  Ca.  vantage  fliall  be  left  him  to  defend  himfelf.     Indeed  where  a 

6 -^.'"wiiker  commiflion  is  actually  taken  out,  the  cafe  is  very  different,  be- 

V.  Boding-  caufc  that  is  a  public  a6t,  which  all  are  bound  to  notice ;  but  an 

ton,  2,Vern.  a6l  of  bankruptcy  may  be  fo  fecret  as  to  be  impofTible  to  be 

^^^*  known.] 

Cro.  Car.  Though  the  bankrupt's  eflate  is  transferred  to  the  affignees, 

2  "*  Wh"'  y^*"  "^^^  t^^y  purfue  the  fame  remedies  for  the  recovery  of  it  as 
\vagerofiaw  the  bankrupt  himfelf;  therefore  if  a  debt  upon  a  Ample  contracSt 
lay  againft  due  to  the  bankrupt  is  alTigned,  an  a£lion  of  debt  will  not  lie 
rupt^^ltlies  "g^^"ft  the  executor  of  the  debtor,  but  the  affigiiee  muft  bring 
againft  the  his  adlioii  on  the  cafe. 

aflignee.     Cro.  J^.  105. 

Allen,  28,  The  plaintiff  declares  upon  an  ajjiimpfit  for  43/.  it.,  and  fets 
6a!  s.'c?  fo'^th  an  affignment  of  the  debts  of  the  bankrupt,  inentionaf  in 
Raym.  S.C.  qucidam  fchedula  contimn^  pradicV  fummam  /\'^l.  ij.,  and  the  jury 
cited.  find  he  was  indebted  only  41/.   i  J.,  which  he  promifed,  i^c. 

and  that  the  commiflioners  affigned  deblta  pned*  in  quadam  fche~ 
■  dida  contiiwH  prad'  fiimmam  43/.  i/.,  and,  if  this  is  the  fame  pro- 
mik-,  concludes  for  the  plaintiff;  and  becaufe  the  iffue  and  ver- 
dict were  concluded  to  the  promife,  and  the  affignment  not 
in  queflion,  and  the  ftatute  giving  the  like  remedy  to  the  afr 
fignee  as  the  bankrupt  had,  it  was  adjudged  for  the  plaintiff*. 

•  This  cafe  Is  not  worth  attending  to — afllgnees  now  declare  gcnnaJly,  as  fuch,  without  mentioning 
*ny  alijgnment  j  tht-y  ftate  the  cauk  of  action  accruing  tg  the  bankrupt,  before  he  became  fuch,  the 

promife 
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prpmlfe  in  like  manner  ;  and  in  the  breach,  allege  the  defendant  has  not  paid  to  the  bankrupt  before  he 
became  I'uch,  nor  to  the  afiignees  fincc  ;  and  conclude  to  the  damage  of  the  aiiignees. 

If  there  be  a  joint  bond  to  A.  and  B.y  and  A.  become  a  bank-  Lev.  17. 
rupt,  ^c,  the  afhgnee  cannot  bring  an  action  alone  •,  but  if  af-  ^^^-  ^»  7- 
figned  to  B,^  he  alone  may  bring  an  adlion,  being  entitled  to  one 
moiety  in  his  own  right,  and  to  the  other  for  the  benefit  of  cre- 
ditors, by  virtue  of  the  aflignment  *. 

*   But  the  fa6ti  mufl.  appear  on  the  record. 

In  ajfumpftty  the  plaintiff  declared  as  aflignee  under  a  commif-  Carth.  ag. 
fion  of  bankruptcy  awarded  againft  J.  5.,  who  became  a  bank-  ^^''^^f^^. 
rupt,  ^c.y  and  that  the  defendant  was  indebed  to  the  faid  J.  5.,  ,08.'  s.C* 
t^fc.-y  and  on  demurrer  to  the  declaration  it  was  objected,  that  it  [Lawfon  v. 
was  uncertain,  it  not  being  Ihewn  how  J.  S.  became  a  bankrupt,  ^^^^  ^ 
viz.  either  by  keeping  clofe  within  his  houfe,  by  fuffering  him-  s.  p.  aild^ 
felf  to  be  arrefted,  is'c;  and  that  in  pleading  fimony,  the  parti-  Raym. 
cular  ad  mull  be  fet  forth  :  But  it  was  held  well  enough  in  this  ^r^^^^'^ 
cafe,  for  the  ftatutes  mention  the  word  bankrupt,  but  in  the  fta-  muft  lay  the 
tute  againft  fimony  no  mention  is  made  of  the  word  ;  befides,  in  promife  to 
this  cafe  the  plaintiff  is  a  ftranger  to  the  bankrupt,  and  it  cannot  the'bank^ 
be  prefumed  that  it  lies  in  his  knowledge  in  what  manner  he  be-  rupt,  if  the 
came  a  bankrupt.  contraft  be 

*^  prior  to  the 

bankruptcy.  6  Mod.  i^l.  Stra.  697.  SccuSy  if  fubfequent;  and  therefore,  In  fuch  cafe,  they  need 
not  name  themfelves  atlignces.  Evans  v.  Mann,  Cowp.  569.  If  the  fame  perfons  are  aflignees  oi  A» 
and  B.,  who  werfe  partners,  but  there  is  no  joint  commiflion  ;  they  cannot,  in  one  aftion,  fue  for  debtB 
due  to  A.  and  B.  jointly,  and  alfo  for  debt  due  to  each,  individually.  Hancock  v.  Hayward,  3  Terni 
Kep.  433.    Streatfield  V.  Haliiday,  id.  779-] 

[The  affignees  may  bring  either  trover  or  afiimpft  for  money  Hutchin  v. 
received  fubfequent  to  the  bankruptcy ;  but  they  cannot  bring  Campbell, » 
both ;  and  having  brought  one,  and  proceeded  to  judgment  in  g  '  ^^nf 
that,  it  will  bar  the  other.  309.   They 

were  formeily  not  allowed  to  maintain  ajfumpft  in  fuch  cafe.     1  Vez.  319.     3  Lev.  191, 

It  is  in  one  cafe  faid,  that  if  a  bond  was  made  to  A.  in  truft  Miles  v, 
for  B.y  who  becomes  a  bankrupt,  the  affignees  may  bring  the  ac-  ^'"^*"'' 
tion  in  their  own  name,  though  B.  mull  have  brought  it  in  the  j  Atk.'i93! 
name  of  his  truftee ;  but  this  opinion  has  been  denied  to  be  law 
by  Lord  Hardwickey  who  thought  clearly  by  the  manner  of  word- 
ing the  ,claufe,  relating  to  the  commiffioners'  power  of  affignment 
of  a  bankrupt's  effefts,  i  Jac.  i.,  that  affignees  can  only  have  the 
like  remedy  to  recover  a  debt  as  the  bankrupt  himfelf  might  have 
had,  the  wordtj  **  as  the  party  himfelf  might  have  had,"  in  the 
conclufion  of  that  claufe,  appearing  to  him  to  be  meant  of  the 
bankrupt. 

The  affignees  cannot  maintain  an  a(Slion  to  recover  the  payment  Sturdy  v; 
of  an  annuity,  which  the  bankrupt,  prior  to  an  a6l  of  bank-  "^yermke 
ruptcy,  had  agreed  fhould  be  applied  to  fatisfy  a  debt  due  from  55a. 
the  bankrupt  to  the  grantor  of  the  annuity.] 

By  the  5  Geo.  2.  cap.  10.  feB.  38.  it  is  enabled,  "  That  no  fCreditori 
*'  fuit  in  equity  (hall  be  commenced  by  any  affignee  or  affignees,  """"^  8'*e 
<*  without  the  confent  of  the  major  part  iu  value  pf  the  creditors  Lww  to  af- 

«  of 
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fignees  to  <*  of  fuch  bankrupt,  wlio  fliall  be  prefent  at  a  meeting  of  t}\e 
proiecute  tt  creditors,  purfuant  to  notice  to  be  given  in  the  London  Gazette 
owndifcre-     "  lor  that  purpofc. 

tion  ;  but  [here  muft  be  a  meeting  of  creditors  upon  notice  in  the  Gaxnte,  to  confider  of  each  particular 
fuit.  Atk.  Rep.  92.  pi.  39.  And  a  folicitor,  who  carries  on  fuits  for  an  aflignec,  without  the  con- 
fent  of  the  creditors  afiembkd  purfuant  to  this  a£l,  is  not  entitled  to  be  paid  out  of  the  bankrupt"! 
eftate,  but    is  left  to  a  pcrfonal  remedy  againft  the  afiignee  employing   him.     Ex  parte  WhitLhurch, 

1  Atk.  210.  Aftions  at  law  may  be  brought  without  firft  calling  any  meeting  of  creditors.  Hufl'ey 
V.  Fidell,  3  Salk,  59.] 

Bull.  N.P.  [In  aclions  brought  by  aflignees,  it  is  neceflary  to  prove  the 
37'  bankrupt  a  trader  within  the  ftatute,  the  adl  of  bankruptcy,  that 

the  commiffion   was   regularly   granted,    the  afngnment  to  the 

plaintiff,  and  property  in  the  bankrupt. 
Abbot  V.  It  is  an  eftablifhed  rule,  that  affignees  muft  prove  the  petitioning 

Plumbe,  creditor's  debt,  by  the  fame  evidence  which  muft  have  been  pro- 
Bu"^as*'  '  ^uced  in  an  adlion  againft  the  bankrupt ;  and  as  it  is  neceflary,  in 
againft  a  Order  to  rccovcr  on  a  bond,  to  call  the  fubfcribing  witnefs,  unlefs 
perfon  who  fome  reafon  can  be  given  for  his  abfence,  fo  the  petitioning  cre- 
deed^hisex'.  ditor's  debt,  if  it  arifes  on  bond,  muft  be  proved  in  like  manner. 

am':nation  before  the  commifljoners,  wherein  he  admits  the  execution  of  it,  fuperfcdes  the  necefiity  of 
calling  the  fubfcribing  witnefs.     Bowles  v.  Langworthy,  5  Term  Rep.  366. 

JanfonT.  The  depofitions  of  the  a£l  of  bankruptcy,  when  recorded 
^ilfon,  according  to  5  Geo.  2.  f.  30.  §  41.,  are  evidence  in  an  adtion  at 
o"g  •  57-  j^^  j^  prove  the  precife  time  when  the  adl  of  bankruptcy  was 
committed,  if  fpecified  therein. 
Field  V.  -^  bankrupt  cannot  be  a  witnefs  to  prove  his  own  aft  of  bank- 
Curtis,  ruptcy  •,  but,  if  the  defendant  calls  him,  he  waves  all  objeQions 

2  Strange,  ^q  jj^g  competency  of  his  evidence,  and  the  bankrupt  may  be 
fi^nees  0/  crofs-examincd  by  the  plaintiffs  to  that  fadl. 

gIu  v.  Woodmafs,  ruled  by  Lee,  C.  J.,  Mich.  Sittings,  1752.     Bull.  N.  P.  38. 

Bull.  N.P.  The  bankrupt  cannot  be  evidence  to  fwear  property  in  himfelf, 
43.  Cowp.  Qj.  ^  jjgjjt  jjug  jQ  his  eftate,  without  having  obtained  his  certificate, 
'^''  and  given  a  releafe  of  his  fliare  in  the  furplus  and  the  dividends, 

for  elfe  he  is  plainly  interefted  ;  but  he  may  prove  property  in,  or 

a  debt  due  to,  another. 
Mafters  v.         Upon  the  fame  principle  an  uncertificated  bankrupt  cannot  be 
Drayton,       witnefs  to  provc  ufury  in  a  creditor,  who  had  proved  that  debt 

aTermRep.  j       ^1       "  -.r        '' 

^6  under  the  commiiiion. 

Walker  v.  It  is  a  fettled  rule,  that  a  bankrupt  may  be  a  witnefs  to  diminifli 
Walker,  {[^q  fund,  though  he  has  not  obtained  his  certificate  -,  becaufe,  in 
cited  Cowp.  ^^  doing,  he  fpeaks  manifeftly  againft  himfelf;  for  he  may  not  only 
Butler  V.  defeat  his  title  to  the  benefit  which  the  law  allows  him,  if  the 
Cooke,         fyj^d  jg  of  3  certain  amount,  but  he  hazards  the  difpleafure  of  all 

his  other  creditors. 
RufTel  V.  If  a  bankrupt  has  had  his  certificate,  and  received  his  allow-. 

ch.^Rc  ?''  ^"^^'  ^^s  evidence  will  be  admiffible,  for  he  is  not  bound  to 
269.  refund. 

Chapman  v.  It  "1"^  ^^  obfervcd,  however,  that  though  a  bankrupt  has  ob- 
Cardner,  taiued  liis  Certificate,  yet  he  is  not  a  competent  witnefs  to  prove 
Cnlffv  fJx'  ^^^^  petitioning  creditor's  debt,  or  any  other  facl  neceflary  to  fup* 
end  Flower'  port  thc  commifTion. 

V.  licrbcr:,  Uu!. 
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(G)  Of  fettlng  off,  fubmitting  to  Arbitration,  and 
compounding  Debts  due  to  the  Bankrupt. 


B 


Y  the  5  Geo.  2.  cap.  30.  §  28.  it  is  enabled,  "  That  where  it  For  this, 
"  fhall  appear  to  the  commillioners,  or  the  major  part  of  b^fofc  the 
*'  them,  that  there  hath  been  mutual  credit  given  by  the  bank-  ^nn'"n*|f  ^ 
*'  rupt,    and  any  other  perfon,    or  mutual  debts  between   the  Geo.  2., 
**  bankrupt  and  any  other  perfon,  the  faid  commiihoners,  or  the  *^hich  have 
**  major  part  of  them,  or  the  aflfignees  of  fuch  bankrupt's  eftate,  cia^ufe'"^^ 
**  Ihall  (late  the  account  between  them,  and  one  debt  may  be  fet  2  Buift,  26. 
"  off  againft  another  j  and  what  fhall  appear  to  be  due  on  either  ^°4;*',5- 
**  fide  on  the  balance  of  fuch  account,  and  on  fetting  off  fuch  g.^^aVern-* 
*'  debts  againft  one  another,  and  no  more,  fliall  be  claimed  or  42S. 
**  paid  on  either  fide  refpeclively. 

[It  hath  been  holden  in  one  cafe,  that  the  ftatutes  of  fet-off  Ryall  v. 
could  not  be   pleaded  by  a  debtor  to  a  bankrupt  in  an  aftion  ^!^'"' 
brought  againft  him  by  the  alTignees;  for  as  between  them  there        '  *  ^* 
could  not  be  mutual  debts,  becaufe,  as   the  debtor  could  have 
no  a6lion  againft  the  aflignees,  there   could  not  be  mutual  re-  „., 
medies.     But  this  decifion  hath  been  impeached  in  a  later  cafe,  Brough,  * 
and  it  is  now  fettled,  that  a  defendant  may  fet  off  a  debt  due  to  Cowp.  135. 
him  from  the  bankrupt;  for  the  aflignees  are  to  be  confidered  as  ggnnj' 
the  bankrupt.  2  Atk.  49. 

Contingent  debts,  not  due  at  the  time  of  the  bankruptcv,  can-  Ex  pane 
not  be  fet-off.  ^.  „       ,      r      r,       ^^    ^r""'' 

I  Auc.  119.     Hancock  v.  Entwifsle,  3  Term  Rep.  435. 

A  note  indorfed  to  a  debtor  of  the  bankrupt  after  the  bank-  Mar/h  v. 

ruptcy    cannot  be  fet  off.  chambers,  2Str.  1234, 

Where  there  is  a  plain  mutual  credit,  one  party  {hall  fet  off  i  P.w.326. 
againft    the  other,    and   the   ftatute   is  not    to  be   conftrued  of  u"?"^* 
dealings  in  trade  only,  or  in  cafe  of  mutual  running  accounts,  ,  Atk.  126. 
but  in  all  cafes  of  mutual  credit  the  balance  only  ftiall  be  paid,  i  Atk.  237. 
Therefore   where   Samuel   Jones   borrowed    icoo/.    of  CVp-j-  on  '    "•  375* 

,1  7  cv  Lanefbo- 

mortgage,  and  Loggs  owed  about  1400/.  to  joties  upon  notes,  rough  v. 
Jones  was  allowed  to  fet  off  his  demand  upon  the  notes  againft  Jones,  2  p. 
the  mortgage.  '  '^^^' 

But  if  A.  and  B.  are  joint  traders,  and  J.  S.  is  indebted  to  A.  Videexp^ne 
and  B.  on  their  joint  account  100/.,  and  A.  owes  faid  B.  100/,  Edwards, 
on  two  feparate  accounts;  J.  S.  cannot  dedudl  fo  much  as  A.^s  where  Ld,'* 
proportion  of  the  ico/.  comes  to  out  of  the  joint  debt;  becaufe  Hardwicke 
the  co-partncrfliip  debts  of  A.  and  B.  are  to  be  firft  paid  before  ^°l''!.!1' 
any  feparate  debts  ;  but  if  there  be  a  furplus  beyond  what  will  perion,  a 
pay  the  partnerlhip  debts,  then,  out  of  A.'s  fhare  of  the  furplus,  creditor  un- 
7.  5.  may  deduft  the  feparate  debt  of  A.  ^''  ^  ^^^*- 

■J  J  *■  rate  com- 

miflion  againft^.,  and  debtor  under  a  joint  commifiion  agalnll  A.  and  B-,  can  fet  off  the  debt  he 
owes  the  latter,  by  his  demand  againft  the  former. 

Where  A.  was  a  creditor  of  the  bankrupt  for  100/.  and  10/.,  Ex  parte 

and  a  debtor  to  him  on  bond  for  340/.  payable  on  the  4th  of  t'f«''"t,  ^ 

^larch  1756,  with  lawful  intereft,  and  applied  that  he  might  fet  \'^)^  l]^o^l\^^ 

13  -  off 
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the  debt  be  ofF  hls  demand  of  lOo/.  againft  tlie  principal  and  intereft  due  on 
^iid  afitr  the  bond,  and  not  be  obliged  to  prove  his  debt  under  the  coni- 
iuptcy^>et,  niilhon,  and  take  a  dividend  upon  it  only;  the  Lord  Chancellor 
it"  it  be  in  faid,  though  this  is  not  in  flrictnefs  a  mutual  debt,  yet  it  is  a  mu- 
confequence  j^^j  credit;  for  the  bankrupt  gives  credit  to  the  party  in  confider- 
^efor!^\t  ation  of  tlie  bond,  though  payable  at  a  future  day,  and  he  gives 
may  be  fet  the  bankrupt  credit  for  the  debt  upon  fimple  contrail,  and  there- 
of. Smith  £q^^  jj.  jg  ^  ^^^Q  within  the  equity  of  the  c  G.  2. 

V.  Hodfoi),  '       '  -' 

4  Term  Rep.  an*    French  v.  Fenn,  there  cited.     Martin  v.  Court,    2  Term  Rep.  640.     Dobfon  v. 

Leckhart,    5  Term  Rep.  J33. 

Grove  V.  A  broker  having  a  del  credere  commiflTion  may,  under  this  (la- 

^t^^'^'r  tM\.t^  give  in  evidence,  upon  the  general  iflue,  a  lofs  upon  a  policy 

ii2^.""Bize  happening  before  the  bankruptcy  in  an  atlion  by  the  aflignees  of 

V.  Dickfon,  the    underwriter,    for  premiums  upon  various  poUcies    under- 

s^p"^^'  written  by  him. 

Wiifon  V.  But  where  there  is  no  del  credere  commiffion,  the  broker  is  not 

Watfon,  entitled  to  fet  off  iofles  on  goods  which  he  infured  for  other  perfons, 

p/ayf/"  ^^^  debts  being  properly  due  to  them,  and  not  to  the  broker. 

Whitehead  A  broker  is  entitled  to  dedu£t  money  due  from  the  bankrupt  to 

v.Vaughan,  him,  for  premiums,  out  of  what  he  colle£ls  on  the  policy,  where 

p/r  ^?nd'  ^^  ^^  l^"'-  "^^°  ^^^^  hands  to  receive  the  money  froaa  the  under- 

Parkcr  v.  M'riters. 

Carter,  in  C.  V.  Tr.  2S  G,  3.     Co.  Bankrupt  Laws,  647.  649. 

wilkins  V,  A  demand  againfl:  a  bankrupt  cannot  be  fet  off  in  an  action  by 
Carmichael,  j^j^  alTignees  for  trover  and  converfion,  fubfequent  to  the  bank- 

o"6'97'     j-yptcy,  of  efl'edts  belonging  to  the  bankrupt  eflate. 
Gibfonv.  A    Company   incorporated   by  charter,  or  acl    of  parliament, 

Mudjons-      cannot  prevent  the  afTignees  of  a  bankrupt  from  felling  any  flock 
palfy,  iTtr.  ^e  is  entitled  to  on  account  of  a  demand  they  may  have  againft 
645.  lEq.    the  bankrupt,  for  the  rule  relating  lo  mutual  credit  does  not  ap- 
Ca.  Abr.  9.  p|y  ^^  j^^^g  ^.^^^^   ji^.^  j£  ^\^q^q  jg  j^„  exprefs  bye-law  to  fubjedl  the 
Itock  of  each  member  to  fatisfy  the  debts  they  may  owe  to  the 
company,  they  are  at  hberty  to  hold  it,  and  to  account  only  for 
the  balance. 
Eifhop  V.  Debts  due  in  different  rights  cannot  be  fet  off.] 

Church,  3  Atk.  691. 

^  34.  By  the  faid  flatute,  **  Whereas  afTignees  are  and  may  fometlmes 

"  be  prevented  from  making  fuchfpeedy  dividends  of  the  eflate  and 

**  effedls  of  bankrupts,  as  by  this  a£l  is  intended,  by  reafon  of 

**  debts  due,  or  pretended  and  claimed  to  be  due,  from  fuch  bank- 

*'  rupts,  upon  long  and   intricate  accounts  or  demands,  which 

**  are  difputed  or  not  admitted  by  the  commifTioners  and  crc- 

•*  ditors  to  be  jufl  and  fair  debts,  and  fuch  claimants  are  thereby 

"  obliged  to  afcertain  fuch  their  demands  by  a£lions  or  fults  in 

*'  law  or  equity  ;  which  are  oftentimes  many  years  depending, 

*'  and  many  other  differences  and  difhculties  do  arife  under  com- 

**  milhons  of  bankrupts,  which  might  be  determined  by  arbi- 

fCreditore     «  tration,  if  affignees  had  power  to  fubmit  the  fame :  the  afTig- 

r"  n"raT^^    "  "^^^  "^^^^^  confent  of  the  major  part  in  value  of  the  bankrupt's 

fpwcr  to       **  creditors,  who  fhiU  hare  duly  proved  their  debts  under  fuch 

«  commif- 


.**  commiflion,  and  who  fhall  be  prefent  at  any  meeting  of  the  affigneesto 
**  faid  creditors,  purfuant  to  notice  for  that  purpofe  to  be  given  ^'ubmitmat- 
"  in  the  London   Gazette^  to   fubmit  any   difference   or  difpute  bUraiLn'at 
"  between  fuch  afTignee  or  aflignees,  and  any  perfon  or  perfons  their  owi 
**  whatfoever,  for  or  on  account,  or  by  reafon  or  means  of  any  difcretion; 
"  matter,  caule,  or  thing  whatfoever  relating  to  fuch  bankrupt  or  ^^^^  t"\ 
**  bankrupts,  his,  her,  or  their  eftate  or  effects,  to  the  final  end  meeting  of 
**  and  detetmination  of   arbitrators,  to  be  chofen  by  the   faid  ^^i^editors 
•'  affignee  or  affignees,  and  the  major  part  in  value  of  fuch  ere-  \lGaxette 
*'  ditors,  and  the  party  or  parties  with  whom  they  fiiall  have  tocoafider 
**  fuch  difference,  and  to  perform  the  award  of  fuch  arbitrators,  "^^  P^^:'" 
*•  or  otherwife  to  compound  and  agree  the  matters  in  difference   ,  Atk.  gi, 
**  and  difpute  between  them,  in  fuch  manner  as  the  affignees,   pi-  390 
"  with  fuch  confent  as  aforefaid,  (hall  tliink  fit  and  can  agree  ; 
"  and  the  fame  fliall  be  binding  to  all  the  creditors,  and  the  uf- 
"  fignees  are  hereby  indemnified  for  what  they  flrall  fairly  do  ac- 
"  cording  to  the  direction  aforefaid." 

And  by  tlie  faid  rtatute  it  is  further  enabled,  "  That  any  affig-  §  35. 
"  nee  or  affignees,  made  or  chofen  as  aforefaid,  fiiail  be,  and  is, 
**  and  are  hereby  empowered,  by  and  with  the  confent  of  the 
*'  major  part  of  the  bankrupt's  creditors  in  value,  who  (hall  be 
*<  prefent  at  a  meeting  to  be  had  for  that  purpofe,  of  which  pub- 
**  lick  notice  fhall  be  given  in  the  London  Gazette,  to  make  com-- 
"  pofition  with  any  perfon  or  perfons,  debtors  or  accountants  to 
"  fuch  bankrupts,  where  the  fame  (hall  appear  neceffary  and  rea- 
*'  fonable,  and  to  take  fr.ch  reafonable  part  as  can  upon  compo- 
*'  fition  be  gotten  in  full  difcharge  of  fuch  debts  and  accounts." 

(H)  Of  the  Dlftributlon  to  be  made  of  the  Bank- 
rupt's Eflate. 


B 


Y  the    13  EUz.  cap.  7.  "  The  commiffioners  are  to  fell,   or  Ifthecom- 
"  otherwife  order  tlie  bankrupt's   lands,    l^c.  for  the  fatif-  "I'^'o^'^'* 
**  faclion  and  payment  of  the  creditors,  to  every  creditor  a  por-  fVauduienc 
**  tion  rate-like,  according  to  the  quantity  of  his  debt.  dirtribution, 

it  may  b:  let 
afide  in  Chancery.  2  Vern.  15S.  162.  For  the  cjfes  which  have  been  on  this  ftatute,  vide  2  Co.  26. 
S  Co.  98.  b.  Jones,  203.  2  Sid.  177.  Gudb.  195.  How  diitribution  is  to  be  under  a  joint  com- 
miflion  taken  out  againft  partners  ;  vide  Chan.  Ca.  1  39.     2  Vern.  293.  706.  and  infra  {L), 

By  5  G.  2,  c.  30.  §  33.  **  Every  perfon  chofen  affignee,  Ihall  [TheChan- 

*'  at  fome  time  after  the  expiration  of  four  months,  and  within  ""^"^  ^"'.' 

**  twelve  months  from  the  time  of  iffuing  fuch  commiffion,  caufe  tjn  ^he  four 

*•  at  lead  twenty-one  days  publick  notice  to  be  given  in  the  London  months  havs 

*'  Gazette^  of  the  time  and  place  the  commiffioners  and  affignees  ^'^P'^'*' 

**  intend  to  meet,  to  malce  a  dividend,  at  which  time  the  ere-  Pepys, 

"  ditors  who  have  not  before  proved  their  debts  (liall  then  be  at  i  Atk.  m. 

*'  liberty  to  prove  the  fame  ;  which  meeting  for  the  city  of  Lon-  f^^^^l^ 

*'  don,  and  all  places  within  the  bills  of  mortality,  fliall  be  at  the  doubtful 

*'  Guildhall  of  the  faid  city;  and  upon  every  fuch  meeting  the  af-  whether  he 

**  fignee  or  affignees  fliall  produce  to  the  faid  commifliouers  and  untiJ^pp^"' 

<*  creditors  theu  prefent,  fair  and  juft  accounts  of  all  receipts  cation  ha-ji 

«  and 
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'«  and  payments  touching  the  bankrupt's  eftate  and  efFe£ls,  and 
"  of  what  fliall  remain  outftanding,  and  the  particulars  thereof; 
'*  and  fliall,  if  the  creditors  then  prefent,  or  the  major  part  of 
"  them,  require  the  fame,  be  examined  upon  oath,  or,  being  of 
"  the  people  called  ^laLrSi  upon  folemn  aflirmation,  before  the 
"  faid  commiflioners,  or  the  major  part  of  them,  touching  the 
"  truth  of  fuch  accounts;  and  in  fuch  accounts  the  aflignees 
"  fliall  be  allowed,  and  retain  all  fuch  money  as  they  fliall 
**  have  expended  in  fuing  out  and  profecuting  fuch  commiflion, 
"  and  all  other  juft  allowances  on  account  of  their  being  aflig- 
"  nees;  and  the  commiflioners,  or  the  major  part  of  them,  fhall 
"  order  fuch  part  of  the  neat  produce  of  the  bankrupt's  eft:ate, 
"  as  fliall  appear  to  be  in  the  hands  of  the  aflignees,  as  they  or 
"  the  major  part  of  them  fliall  think  fit,  to  be  forthwith  divided 
"  amongfl.  the  creditors  who  have  duly  proved  their  debts  under 
"  fuch  commiiBon,  in  proportion  to  their  feveral  and  refpe£l:ive 
*'  debts ;  and  the  commiffioners,  or  the  major  part  of  them, 
"  fliall  make  fuch  their  order  for  a  dividend,  in  writing,  under 
**  their  hands,  and  fliall  order  one  part  of  fuch  order  to  be  filed 
"  amongfl:  the  proceedings  under  the  faid  commiflion,  and  fliall 
**  deliver  unto  each  of  the  aflignees  a  duplicate  under  the  hands 
''  of  the  commiflioners;  which  order  fliall  contain  an  account  of 
**  the  time  and  place  of  making  fuch  o\-der,  and  the  fum  total  or 
*'  quantum  of  all  the  debts  proved  under  the  commiflion,  and  the 
"  fum  total  of  the  nionev  remaining  in  the  hands  of  the  aflignees 
**  to  be  divided,  and  how  much  in  particular  in  the  pound,  is 
**  then  ordered  to  be  paid  to  every  creditor ;  and  the  aflignees  in 
"  purfuance  of  fuch  order,  and  without  any  deed  or  deeds  of 
*'  dillribution  to  be  made  for  that  purpofe,  fliall  forthwith  make 
**  fuch  dividend,  and  fliall  take  receipts  from  each  creditor ;  and 
**  fuch  order  and  receipt  fliall  be  an  efl'eclual  difchargc  to  fuch 
"  aflignee,  for  fo  much  as  he  fliall  fairly  pay." 

he  Is  brought  up  equal  to  the  creditors  under  the  firft,  provided  he  hath  obtained  an  order  for  that  pur« 
jiofe.    I  Atk.  209.] 

By  §  37.  "  Within  eighteen  months  next  after  the  iflliing  of 
"  any  commiflion,  the  aflignees  fliall  make  a  fecond  dividend  of 
*'  the  bankrupt's  eftate  and  eftecls,  in  cafe  the  fame  was  not 
"  wholly  divided  upon  the  firft  dividend,  and  fliall  caufe  a  notice 
"  to  be  infcrted  in  the  Lciuion  Ga-zette,  of  the  time  and  place  the 
*'  commiflioners  intend  to  meet;  and  for  the  creditors  who  fhall 
**  not  before  have  proved  their  debts,  to  come  and  prove  the 
*'  fame  ;  and  at  fuch  meeting  every  fuch  aflignee  fliall  {Troduce 
*'  upon  oath  or  affirmation,  lafc.^  his,  her,  or  their  account  of 
"  the  bankrupt's  eftate  and  efledls,  and  what  upon  the  balance 
**  thereof  fliall  appear  to  be  in  his,  her,  or  their  hands  ;  and 
"  fhall  by  the  like  order  of  the  commiflioners,  or  the  major  part 
*'  of  them,  be  forthwith  divided  among  fuch  of  the  bankrupt's 
"  creditors  who  fliall  have  made  due  proof  of  their  debts,  in  pro- 
'*  portion  to  their  feveral  and  refprttive  debts  ;  which  fecond  di- 
"  vidcnd  fliall  be  final,  unlcfs  any  fuit  at  law  or  in  equity  fliall 
"  be  dcperiding,  or  any  part  of  the  eftate  ftanding  out  tliat  can- 

«  not 


been  made 
to  the  com- 
miflioners. 
See  ex  parte 
■Whit- 
church, id. 
gi.     Co. 
Bankrupt 
Lazui,  588. 
Aflignee 
cannot  flop 
creditor's 
dividend  on 
account  of 
his  own  pri- 
vate debt 
due  from 
fuch  cre- 
ditor. I  Atk. 
90.     But 
qu.  of  this  } 
and  fee  ex 
farte  Nock- 
old,  29th 
June  1734. 
Co.  Bank- 
rupt Laws, 
590.    Up- 
on aflidavit 
of  creditor 
that  he  has 
not  read  the 
Gaxette,  h? 
will  be  ad- 
mitted fo  as 
not  to  dif- 
turb  former 
dividends ; 
and  com- 
miflioners 
cannot  pro- 
ceed to  make 
a  fecond  till 


**  not  have  been  dlfpofcil  of,  or  that  the  major  part  of  the  cre- 
"  ditors  fhall  not  have  agreed  to  be  fold  and  difpofjd  of  in  man- 
**  ner  aforefaid,  or  unlefs  fome  other  future  eftate  or  efFedls  of 
"  the  faid  bankrupt  (hall  afterwards  come  to  or  vefl:  in  the  af- 
"  fignees  ;  in  which  cafe  they  fhall,  as  foon  as  may  be,  convert 
*'  fuch  future  or  other  eftate  and  effects  into  money,  in  manner 
**  aforefaid  j  and  fliall  within  two  months  next  after  the  fame 
"  (hall  be  converted  into  money,  by  the  like  order  of  the  com- 
*'  miflioners,  or  the  major  part  of  them,  divide  the  fame  amongft 
*'  fuch  bankrupt's  creditors  who  fliall  have  made  due  proof  of 
**  their  debts  under  fuch  commifTion." 

[If  a  creditor  has  obtained  an  unfair  pofTelTion  of  the  bankrupt's  Ex  parte 
property,  his  fliare  of  tlie  dividend  may  be  retained,  until  he  ^"^'^pi, 
gives  up  the  property  of  which  he  hath  fo  poflefTed  himfclf.]  Rep?46.* 

{  I )  How  the  Bankrupt  is  to  demean  himfelf ;  and 
herein  of  the  Crime  in  not  appearing,  and  dif- 
covering  his  Eftate,  and  the  Privilege  he  is  to 
enjoy  during  his  Attendance. 

"DY  the  ^Geo.  2.  cap.  ^o.  feci .  i.  it  is  enabled,  "  That  if  any  (<2)*AIe!tan- 

-■-*  **  perfon  who  (hall  become  bankrupt,  within  the  intent  and  ^erThomp- 

**  meaning  of  the  feveral  flatutes  made,  and  now  in  force,  con-  broi'dererTy 

**  cerning  bankrupts,  or  any  of  them,  and  againll  whom  a  com-  trade,  was 

*'  mifTion  of  bankrupt  hath  been  awarded  and  ilTued  out,  where-  ^*"»viaed 

*'  upon  the  perfon  or  perfons  againft  w horn  fuch  commiflion  hath  rend^Hng*/' 

*'  Iflued,  or  (hall  iffue,  hath  or  have  been,  or  fhall  be  declared  though  his 

"  bankrupt  or  bankrupts,  fhall  not  within  forty-two  days  after  '"°^  ^^^ 

"  notice  thereof  in  writing,  to  be  left  at  the  ufual  place  of  abode  enWer" 

**  of  fuch  perfon  or  perfons,  or  perfonal  notice  in  cafe  fuch  per-  and  wascjc- 

"  fon  or  perfon,  be  then  in  prifon,  and  notice  given  in  the  Lcn^  ecuredinthe 

,/      1       /-t    *     ^         1  J-      I  TT  -rr  •  beginning  ot 

**  (ion  Uazcl/f,  that  iuch  commiihon  or  commiflions  is,  are,  or  the  year 
*'  have  been  ifTued,  and  of  the  time  and  place  of  a  m.ecting  of  ^756.  [On 
**  the  commifGoners  therein  named,  or  the  major  part  of  them,  ^^^'"d  '* 
"  furrender  (a)  him,  her,  or  themfclves  to  the  faid  commif-  wicke'that 
"  fioners  named  in  the  faid  commifTion,  or  the  major  part  of  the  clerk  of 
"  them,  and  fign  or  fubfcribe  fuch  furrender,  and  fubmit  to  be  J.'^^ """"•'"- 

.1  ■       J     r  •  ■  1  ,1     .  r     ,        "°"  might 

«'  examined   from   time   to   time   upon   oath,    or   (being   of  the  be  ordered 
*'  people  called  Quakers)  upon  the  folemn  aihrmation  by  law  ap-  tostcendat 
*'  pointed  for  fuch  people,  by  and  before  fuch  commiiTioners,  or  £^;f/'^ ^^;^}j_ 
<'  the  major  part  of  them,  by  fuch  commifFion  authorized,  and  in  the  procecd- 
"  all  things  conform  to  the  feveral  ftatutes  already  made,  and  '"gsupo"* 
««  now  in  force,  concerning  bankrupts  ;  and  alfo  upon  fuch  his,  aI°[",rthT 
"_,hcr,  or  their  examination,  fully  and  truly  difclofe  and  difcovcr  b'ankruptfor 
*'  all  his,  her,  or  their  cliecls  and  eftate  real  and  perfonal;  and  J-^'^ny '« "of 
«  how  and  in  what  manner,  to  whom,  and  upon  what   confi-  in"^"hu" 
"  deration,  and  at  what  time  or  times  he,  flie,  or  they  have  or  L^rd/hip 
"  hath  difpofed  of,  alTigned  or  transferred  any  of  his,  her,  or  ^^''^>  ^''i'  ■• 
*'  their  goods,  wares,  merchandizes,  monies,  or  other  eftate  and  equi:y"wni 

"  effects  not  lead  ii« 
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aid  to  fuch    «*  cfFecls  (and  all  books,  papers,  and  writings  relating  thereto)', 

((  (jf  which  he,  fhe,  or  they  was  or  were  poflefTed,  or  in  or  to 

"  which,  he,  (lie,  or  they  M^as  or  were  any  ways  interefted  or 

*'  entitled,  or  which  any  perfon  or  perfons  had  or  hath,  or  have 

"  had  in  truft  for  him,  her,  or  them,  or  for  his,  her,  or  their 

**  ufe,  at  any  time  before  or  after  the  ifluing  of  the  faid  com- 

**  niiflion,  or  whereby  fuch  perfon  or  perfons,  or  his  or  their 

''  family  or  families,  hath  or  have,  or  may  have  or  expert  any 

**  profit,  pofllbility  of  profit,  benefit,  or  advantage  whatfoever, 

"  except  only  fuch  part  of  his,  her,  or  their  eftate  and  efFe6ls  as 

"  fliall  have  been  really  and  hvd  fide  before  fold  or  difpofed  of 

**  in  the  way  of  his,  her,  or  their  trade  and  dealings,  and  ex- 

**  cept  fuch  fums  of  money  as  fliall  have  been  laid  out  in  the  or- 

"  dinary  expence  of  his,  her,  or  their  family  or  families;  and 

*'  alfo   upon   fuch   examination   deliver  up   unto  the  faid  com- 

**  mifiioners  by  the  faid   commiffion  authorized,   or  the  major 

"  part  of  them,  all  fuch  part  of  his,  her,  or  their  the  faid  bank- 

"  rupt's  goods,  wares,  merchandizes,  money,  eftate,  and  efFedls ; 

**  and  all  books,  papers,  and  writings  relating  thereunto,  as  at 

**  the  time   of  fuch   examination  fhall  be   in  his,  her,  or  their 

"  poflefiion,   cuftody,    or  power,   (his,    her,    or  their  neceflary 

"  wearing  apparel,    and   the   neceflary  wearing  apparel   of  the 

**  wife  and  children  of  fuch  bankrupt  only  excepted  ;)  then  he, 

*'  (lie,  or  they   the  faid  bankrupt  or  bankrupts,   in  cafe  of  any 

**  default  and  wilful  omiflion  in  not  furrendering  and  fubmitting 

there  did  not  "  ^^  be  examined  as  aforefaid  ;  or  in  cafe  he,  (lie,  or  they  (liall 

remove,  conceal  (<z),  or  embezzle  any  part  of  his,  her,  or  their 

eftate  real  or  perfonal,  to  the  value  of  twenty  pounds ;  or  any 

books  of  account,  papers,  and  writings  relating  thereto,  with 

an  intent  to  defraud  his,  her,  or  their  creditors,  (and  being 

thereof  lawfully  convicSled  by  indicElment  or  information,)  fhall 

be  deemed   and   adjudged   to   be   guilty  of  felony,   and   fhall 

fufFer  as  felons,  without  benefit  of  clergy,  or  the  benefit  of 

any   ftatute   made  in  relation  to   felons  ;    and  in   fuch  cafes 

fuch  felons'  goods  and  eftate  fliall  go  and  be  divided  among 

the  creditors  feeking  relief  under  fuch  commiflion  j  any  law, 

ufage,  ^c^" 

firft  perfon  who  fufTercd  capitally  by  the  bankrupt  laws ;  he  was  executed  12  Dec.  1712.     John  Perrott 
was  convidled  of  a  like  concealment,  and  executed  in  Nov.  1762.     Vide  2  Eurr.  J2l6. 


a  profccu 
tion  \  but 
that  the  pe- 
titioner muft 
^o  on  in  fuch 
manner  as 
the  law  pre- 
scribes to 
prove  him  a 
bankrupt 
and  a  felon, 
within  the 
meaning  of 
the  a£t  of 
parliament. 
1  Atk.  221. 
Lord  Mac- 
clesfield, hi^ 
Lor^ihijxad. 
ded,  in  fe- 
veral  in- 
i^ances,  fu> 
perfeded  the 
comminion 
in  order  to 
prevent  fuch 
a  profecu- 
tion,  where 
a  bankrupt 
()id  notfur<- 
render  him- 
self in  due 
time  \  and 


appear  any 
intention  in 
him  to  de- 
fraud his 
creditors. 
id.  222.] 
(a)*Richard 
Town,  a  tal- 
low-chand- 
ler by  trade, 
was  con- 
vifted  for 
concealing 
his  effefls, 
and  was  the 


The  com-  By  §  2.  *'  The  commiflioners  may  appoint  within  the  faid 
miffioners  «  forty-two  days  (fo  appointed  as  aforefaid)  for  the  bankrupt  to 
mon  the  **  furrcndcr  and  conform,  not  lefs  than  three  feveral  meetings, 
bankrupt  <«  for  the  purpofcs  aforefaid,  the  laft  of  which  fhall  be  on  the 
att'endfhei^"  "  ^orty-fccond  day  hereby  limited  for  fuch  bankrupt's  appear- 
before  the  "  ance." 

firft  day  appointed  in  the  Gaxctte  for  his  examination.  2  Eq.  Caf.  Abr.  99.  pi.  8.  [They  have  alfj 
power  to  examine  him,  as  to  a  farther  difclofure  of  his  eftate  and  cftedts,  after  he  has  pafTed,  what  is 
ufually  called,  his  laft  examination.     2  Burr.  1124.] 


[If  by  a 

mere  i-tro- 
cin(  dd'aak 


By  §  3,  "  The  lord  chancellor  or  lord  keeper,  or  commif- 

**  fioners,  may  enlarge  the  time  for  furrendering,  ^c.    as  the 

I  "  faid 
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**  fald  lord  chancellor,  ^c.  fhall  think  fit,  not  exceeding  fifty  ofthebank- 
**  days,    to  be   computed  from  the  end   of  the   faid  forty-two  '■"Pt»^=  *>" 
**  days,  fo  as  fuch  order  for  enlarging  the  time  be  made  by  the  "unender  * 
**  faid  lord  chancellor,  ^c.  fix  days  at  lead  before  the  time  on  himfeifon 
*'  which  fuch  perfon  or  perfons  was  or  were  fo  to  furrender  '^'*  ^^^  'P' 
**  him,  her,  or  themfeives,  and  make  fuch  difcovery  as  afore-  chancellor 

**   faid."  may,  upon 

petition, 
make  an  order,  that  the  commiflloners  appoint  a  new  day  for  taking  the  examination.     Ex  parte  Gra- 
ham, 2  Br.  Ch.  Rep.  4"3.     Ey  futte  Bould,  id.  49.    ^.v^arr^- Smith,  Co.  Bankrupt  Laws,  521,     Em 
parte  Rogers,  Ambl.  507.    Expaite  Grey,    i  Vcz.jun.  195.     Ex  parte  "WKac,   2  Br.  Ch.Rep.47. 
But  fuch  order  will  not  avoid   thtf  efTe^  of  the  lUtute  ;  it  is  only  declaratory  of  the  opinion  of  the 

ourt,  that  the  bankrupt  had  no  inteiuion  of  keeping  out  of  the  way  fraudulently.     It  therefore  recites 

he  fpecial  circuniHances  of  the  cii'j.     Sec  the  abuve  authorities.] 

By  §  4.,    *•   Every  fuch  bankrupt,  after  any  afllgnee  Ihall  be  [It  feemeth 
chofen  and  appointed,  fliall  deliver  upon  oath,  before  one  of  <'o"'Jtful> 
the  mailers  of  the  high  court  of  Chancery,  or  before  any  juf-  blnkr^pt 
tice  of  the  peace  within  his  refpe£live  jurifdi£tion,  all  his,  her,  can  be  corn- 
er their  books  of  accounts,  papers,  and  writings  not  feized  by  P^"^'^ '°  *  ^ 
the  meflenger  of  the  faid  commiflion,  or  not  before  delivered  orhh'duty' 
up  to  the  commilTioners,  or  the  major  part  of  them,  and  then  after  the 
in  his,  her,  or  their  cuftody  or  power,  and  difcover  fuch  as  ^o^y-^wo 

•in.1  r  1  -  n  <ljys>  or  the 

are  m  the   cuitody  or  power  ot  any  other  perlon  or  perfons  enlarged 
that  any  ways  relate  to  or  concern  his,  her,  or  their  eftate  or  time  fixed 
effedls  ;  and  all  and  every  fuch  bankrupt  or  bankrupts  not  in  f°'' j"^ '^"'^■" 
prifon  or  cuftody,  {hall  at  all  times   after  fuch  furrender  as  eiapfed'.  En 
aforefaid  be  at  liberty,  and  is  and  are  hereby  required  to  at-  /""'''« Tur- 
tend  fuch  affignee  or  alhgnees,  upon  every  reafonable  notice  in  "^o  -1'       ' 
writing  for  that  purpofe  given  by  fuch  aflignee  or  afiignees, 
unto   fuch  bankrupt  or   bankrupts,    or  left   for  him,   her,  or 
them,  at  his,  her,  or  their  houfe  or  place  of  abode,  in  order 
to  aflift,  and  fliall  afliti  fuch  afllgnecs  in  making  out  the  ac- 
counts of  the  faid  bankrupt's  eftate  and  efFe£ls." 

By  §  5.,   "  Every  bankrupt,  having  furrendered  as  aforefai..^  [('fl)Thiiis 
(hall  at  all  feafonable  times  before  the  expiration  of  the  faid  ^  particular 
forty-two  days,  or  fuch  further  time  as  fhall  be  allowed  to  fuch  en7bie^the° 
bankrupts  to  finifh  his,  her,  or  their  examination,  be  at  li-  bankrupt  to 
berty  to  infpeft  his,  her,  or  their  books,  papers,  and  M'ritings  ''"'js"^''^'; ; 
in  the  prcfence  of  fuch  afijgnee  or  aflignecs,  or  fome  perfon  aaJal  fur- 
to  be  appointed  by  fuch  affignee  or  alTignees  for  that  purpofe,  render,  con- 
and  to  take  and  brinir  with  him,  her,  or  them,  for  his,  her,  ''"^*' '?.^*^* 

fldr  Or  his 

or  their  afiiftance,  fuch  perfons  as  he,  fhe,  or  they  Ihall  think  going  luhb 
fit,  not  exceeding  two  perfons  au  any  one  time,  and  to  make  th^' -vieiv; 
out  fuch  cxtrai^s  and  copies  from  thence  as  he,  ihe,  or  they  ^°l^^/'"^'''^ 
fhall  think  fit,  the  better  to  enable  him,  her,  and  them  to  during' the 
make  a  full  and  true  difcovery  and  difclofurre  of  his,  her,  or  *''p'^ ''"" 
their  eftate  and  efleds  ;  and  in  order  (a)  thereto  the  faid  batik-  l^%ll\ 
nipt  or  bankrupts  Jljall  be  free  from  all  arreflsy  reflraitity  or  im-  him  to  fur- 
prifoninent  of  atiy  of  hiSf  her^  or  their  creditors  in  coming  to  fur-  render  in. 
render  y  and  from  the  actual  furrender  of  fuch  bankrupt  to  the  faid  jefj^*-*  j' 
cotnmiffionerSi  for  and  during   the  faid  forty-tivo  days,    or  y«^>6  bankrupt  bo 
further  time  asffjall  be  alloived  to  fuch  bankrupt  or  bankrupts  for  abroad,  and 
Vot.I.  Gg  «/,;i/!&/,;^  "P*"*^'*"' 
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turnwiriian  ^^  fintp'vig  htSy  hct'y  or  their  examinations  as  nforefaid^  provided 
intention  to  n  fuch  b^iokrupt  was  not  in  cuftody  at  the  time  of  fuch  furren- 
furrender.be  ^^  ^^^  ^^^  fubmiirion  to  be  examined  ;  and  in  cafe  fuch  bankrupt 

arreitea  on  i      i    r  i    i  r  • 

his  landing,  *'  ihall  be  arretted  lor  debt,  or  on  any  elcape  warrant,  comnig 
before  he  ic  ^.o  furrentkr  him  or  herfclf  to  the  faid  commillioners,  or 
an  convc-  ^^  j-j^j.  j^jg  qj.  v,gj.  furrender  (hall  be  fo  arretted  within  the  time 
iniks  his  "  before-mcntioned,  tliat  then  on  producmg  tuch  iammons  or 
furrender,  i(  notice,  undct  the  hands  of  the  faid  commJUloners,  afTignee 
Aaiflrenr  "  ^"^  afTignees,  to  the  ofBctr  who  fliall  arreR  him,  her,  or  them, 
to  him;  but  "  and  making;  it  appear  to  fuch  officer  tiiat  fuch  notice  of  fum- 
itmuft-p.  «  mons  is  figned  by  the  faid  commilTioners,  or  the  major  part  of 
wTs'aauluy  "  them,  or  fuch  alTignee  or  alhgnees,  and  giving  fuch  officer  a 
going  tjiur-  *'  copv  thereof,  fliall  be  immediately  difchar^cd  ;  and  in  cafe 
render.  n  anyofficcr  fhail  detain  fuch  bankrupt  or  bankrupts  (after  he, 
5o^omon^'  "  ^^>  ^^  ^^^y  ^'^^  ^''^^  (hewn  fuch  notice  or  fummons  to  him, 
Cowp.  i<i6.  **  and  made  it  appear  that  it  v/as  figned  as  aforefaid)  in  his  cuf- 
0.0.  Bark-  ((  tody,  fuch  officer  (hall  forfeit  and  pay  to  fuch  bankrupt,  for 
Tfz.  "a''  *'  his  own  ufe,  the  fum  of  5/.  for  every  day  fuca  officer  thall  de- 
bankrupt  «  tain  fuch  bankrupt,  to  be  recovered  by  action  of  debt,  in  any 
^L-^  "^  A  "  ^^  h^^  majetly's  courts  of  record  at  IVeJlntinJtery  in  the  name 
lur.endered  "  of  fuch  bankrupt,  with  fail  cotls  of  fuit." 

hy  his  b  .11  within  the  time  of  privilege  ;  for  thia  att  is  no  protedion  but  againft  the  fuits  of  creditors. 
Ex  parte  Gi^hon%,  r  Aik.z,8.J 

§  6.  "  Provided^  That  in  cafe  any  bankrupt  be  in  prifon  or  in  cuf- 

"  tody  at  the  time  of  the  ifTuing  of  the  faid  commiffion  as  afore- 
*'  faid,  and  is  willing  to  furrender  and  fubmit  to  be  examined,  ac- 
*<  cording  to  the  directions  of  this  aft,  and  can  be  brought  before 
"  the  faid  commiffioners  and  creditors  for  that  purpofe,  the  ex- 
"  pence  thereof  (hall  be  paid  out  of  the  faid  bankrupt's  eftate 
•*  and  efFetts  j  but  in  cafe  fuch  bankrupt  is  in  execution,  or 
"  cannot  be  brought  before  the  commiffioners,  that  then  the 
**  a£ling  commiffioners  fliall  from  time  to  time  attend  the  faid 
**  bankrupt  in  prifon  or  cuftody,  and  take  his  or  her  difcovery,  as 
<*  in  other  cafes;  and  the  affignees  of  the  faid  eftate  Ihall  have 
♦<  power,  and  are  hereby  required  to  appoint  one  or  more  per- 
«*  fons  to  attend  fuch  bankrupt,  being  in  prifon  or  in  cuftody,  as 
*'  aforefaid,  from  time  to  time,  and  to  produce  to  him  or  her, 
*'  his  or  her  books,  papers,  and  writings,  in  order  to  prepare 
"  his  or  her  lail  difcovery  and  examination,  according  to  the 
«  direttions  before-mentioned,  a  copy  whereof  the  affignees  of 
*<  the  laid  eftate  fhail  apply  for,  and  the  faid  bankrupt  fhall 
<'  deliver  to  them,  or  their  order,  ten  days  at  lea  ft  before  fuch 
«'  examination." 

By  §  36  ,  "  After  fuch  bankrupt  fhall  have  obtained  his  certi- 
*^  ficate,  and  the  fame  ffiall  be  duly  contirmed,  fuch  bankrupt 
**  (hall  give  his  attendance  upon  every  reafonable  notice  in  writ- 
**  ing,  to  be  given  to  or  left  at  his  ufual  place  of  abode,  by  the 
*'  adignees  or  their  order,  thereby  requiring  him  to  attend  the 
«  affignees,  in  order  to  make  up,  adjuft,  or  fettle  any  account 
**  between  fuch  bankrupt  and  any  debtor  to  or  creditor  of  fuch 
*'  bankrupt's  eftate,  or  to  attend  any  court  of  record,  in  order  to 

*«  be 
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**  be  examined  touching  the  fame,   or  for  fuch  other  bufincfs 

**  as   fucli   alFignee   fliall  judge  neceflary  for  getting  in  the  faid 

**  bankrupt's  eftate  and  efFe£ls,  for  the  benefit  of  his  creditors  ; 

"  for  which  attendance  the  bankrupt  fhall  be  allowed  and  paid  [Thebank- 

**  the  fum  of  2/.  6d.  per  diemy  by  fuch  aflignee  out  of  the  bank-  rupth-«sno 

*'  rupt's  eftate;  and  in  cafe  fuch  bankrupt  ihall  negleft  to  attend,  maintenance 

*'  or   on  fuch  attendance  fliall  refufe  to  aflift  in  fuch  difcovery,  out  of  his 

**  without  good  and  fufficient  caufe  to  be  (hewn  to  the  commif-  f^^'jl^  '^"''" 

**  fioners,  or  the   major  part  of  them,  for  fuch  negledl  or  re-  aniin.uion. 

**  fufal,  to  be  by  them  allowed  as  fufficient,  fuch  afl'ignee  making  Thomion  v. 

**  due  proof  thereof  upon  oath  before  the  faid  commilhoners  *",°"""'' 

**  authorifed  as  aforefaid,  or  the  major  part  of  them,  they  are  j^yj 

**  hereby  empowered  and  required  to  ilTue  a  warrant  directed  to 

**  fuch  perfon  as  they  fliall  think  proper  for  apprehending  fuch 

**  bankrupt,  and  him  to  commit  to  the  county  gaol,  there  to  re- 

**  main   in  clofe  cuftody,    without  bail  or  mainprize,  until  he 

"  fliall    duly    conform   to  the  fatisfacStion  of  the   faid  commif- 

**  fioners  authorifed  as  aforefaid  ;  and  be  by  the  faid  commif- 

**  fioners,  or  the  fpecial  order  of  the  lord  chancellor,  or  other- 

**  wife  by  due  courfe  of  law,   dlfcharged  ;  and  fuch   gaoler,  or 

**  keeper  of  fuch  prifon,  to  which  fuch  bankrupt  fliall  be  com- 

"  mitted,  is  to  keep   fuch  perfon  in  clofe  cuftody,  within  the 

*'  walls  of  the  faid  prifon,  until  duly  difcharged,  cs't." 


(K)  Of  the  Overplus  of  the  Bankrupt's  Eftate,  and 
the  Allowances  to  be  made  him  ;  and  herein  of 
his  Difcharge  and  Certificate. 

T)Y   13  Eliz.  cap.  7.,    **    Upon  requeft  by  the  bankrupt,    the  [Seeac. 
^    comminioners  fhall    declare   how    they   have    beftowed    his  'J-i-ci,. 
"  lands,  ^t-.,  and  pay  the  overplus  to  the  bankrupt,  l^c."  baikrulV'l* 

eftate  is  more  than  fufficient  to  pay  201.  in  the  pound,  he  is  entitled  to  the  furplus;  but  all  creditors 
by  bonds,  contrafts,  or  notes  carrying  intercft,  are  entitled  to  receive  intereft  out  of  the  eftate  f-r  the 
principal  fum  owing  at  the  tinr."  of  the  commifiion,  before  any  furplus  /hall  be  conveyed  to  the  bankrupt 
or  his  reprcl'enative.  £a- ^jrf^  Rooke,  i  Atk.  24'..  Bromly  v.  Goodere,  ii/.  80.  Ex  parte  HyJe, 
Dec.  1783.  Ex  parte  Morus,  3  Br.  Ch.  Rep.  79.  £x  ;>arff  Hankey,  .W.  504.  Ex  parte  ChiminoUt 
id.  438.     But  qu.  of  tliis  right  of  the  creditor  to  intereft  ?J 

By  the  5  Geo.  2.    cap.  30.   §  7.   it   is  ena£ted,    "  That  every  [i  Jac.  i. 
**  bankrupt,  who  fliall  by  the  time  limited  in  this  afl  furrender  '^\  'S-   a 

1  •-^.  ■  n'  1  •        11    ,1  •  r     ■  •       clauJetothe 

'*  to  the  aC-tnig  commuhoners,  and  n\  all  things  coniorm,  as  in  lameeffedh 
**  and  by  this  a(St  is  dire<Sled,  fliall  be  allowed  the  fum  of  5/.  per  Bankrupts 
**  cent,  out  of  the  neat  produce  of  all  the  eftate  that  fliall  be  re-  ^.";  ""^  ""V 

,   .  .       '^.  1  •    1     n      11    1  -1  1  •         1  1         titled  to  al- 

"  covered  in  and  received,  which  ihall  be  paid  unto  him  by  the  lowance  un- 
*'  affignees,  in  cafe  the  neat  produce  of  the  faid  eftate,  after  fuch  tier  ci''s  11^, 
"  allowance  made,  fliall  be  fufllcient  to  pay  the  creditors  of  the  t'.''»>f ''<!'' 
**  faid  bankrupt,  who  have  proved   their  debts  under  the  faid  made,  and 
**  commi/Tion,  the  fum  of  10/.  in  the  pound,  and  fo  as  the  faid  they  have 
"  5/.  per  cent.  Ihall  not  amount  in  the  whole  to  above  the  fum  ^^^^^l''^^^ 
"  oiiool.;  and  in  cafe  the  neat  produce  of  the  eftate  fliall,  over  i  Atk.  20V 

G  g  ^  "  and  'i"'»«  ^i-w- 
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«ncc  is  a  **  and  above  the  allowance  hereafter  mentioned,  be  fufficient  to 
vcited  in-  ft  jp^y  ^he  faicl  creditors  the  fum  of  i2s.  6il.  in  the  pound  for 
tranfmiffibie  "  ^^^^^  rcfpcCiive  debts,  that  then  every  perfon  fo  conforming 
to  the  bank-  *'  fliall  be  allowed  the  fum  of  7/.  ioj*,  per  emit,  out  of  fuch  neat 
rupfsrepre-  «  produce,  to  be  paid  by  the  aflignees,  fo  as  iuth  7/.  10/.  per 
Ex  f arte  "  '^'^"^'  '^^''^^  "ot  amount  in  the  whole  to  above  the  fum  of  250/. 
Trap,  id.  "  And  in  cafe  the  neat  ptoduce  of  the  eftate  fliall,  over  and 
'^'f  c  f  "^  "  "^^^^^  ^'^^  allowance  hereafter  made,  be  fufficient  to  pay  the 
id.  209.  '  "  l-ii^  creditors  the  fum  of  15/.  in  the  pound  for  their  refpeQive 
3Atk.  814.  »<  debts,  that  then  every  fuch  perfon  fo  conforming,  fhall  be 
S.  C.  The  ct  allowed  the  fum  of  10/.  per  cent,  out  of  fuch  neat  produce,  to 
fonisnot  "  be  paid  by  the  aflignees,  fo  as  fuch  10/.  per  cent,  (hail  not 
entitled  to  a  "  amount  in  the  whole  to  above  the  fum  of  300/.,  and  every 
^o°vaiKe'-"  "  ^^^^^  bankrupt  fliall  be  difcharged  from  fuch  debts  owing  at  the 
one,  in  re-  "  time  that  he  <iid  become  bankrupt  \  and  in  cafe  any  fuch 
fpedtofa  <<  bankrupt  fhall  afterwards  be  arrcfted,  profecuted,  or  cm- 
thTo'heTin  "  pleaded  fot  any  debt  due  before  fuch  time  as  he  became  bank- 
rcfpeaora  "  rupt,  fuch  bankrupt  fhall  be  difcharged  upon  {a)  common 
feparateef-  «  h\\\\y  and  fliall  and  may  plead  in  general  (b)y  that  the  caufe  of 
farte  Bale,  **  ^""-^^  aOiion  or  fuit  did  accrue  before  fuch  time  as  he,  flic,  cr 
Co.  Bank-  *'  they  became  bankrupt,  and  may  give  this  act  and  the  fpecial 
ruptLa-w!,  u  matter  in  evidence  [c)\  and  the  certificate  of  fuch  bankrupt's 
does' the  fta-  "  Conforming,  and  the  allowance  thereof,  according  to  the  di- 
lute give  a  "  regions  of  this  ad,  fliall  be  and  fliall  be  allowed  to  be  fufh- 
diftindtai-  li  cient  evidence  of  the  trading,  bankruptcy,  commiflion,  and 
30c/  toeach  "  Other  proceedings,  precedent  to  the  obtaining  of  fuch  certificate, 
partner,  *<  and  a  verdi£l  fhall  thereupon  pafs  for  the  defendant,  unlefs  the 
when  joint     <t  plaintiff  in  fuch  action  can  prove  the  faid  certificate  was  ob- 

creditorsare    ..    '■   .       .         r  •  ^  11       r         1  1    r      ■>         1    ■      •  v  •      r     1 

paid  i5J.in  tamed  unianly  and  by  iraud,  or  unleis  tne  piaintitr  m  luch  ac- 

the  pound.  *«  tion   can  make  appear  any  concealment  by  fuch  bankrupt  to 

M  If  there  "  ^"^^  value  of  lo/.;  and  if  a  verdi£l:  pafs  for   the  defendant, 

is  any  ap-  "  or  the  plaintiff  fliall  become  nonfuited,  or  judgment  be  given 

pearance  of  «  againfl:  the  plaintiff,  the  defendant  fliall  recover  his  full  cofts. 

fraud  on  the 

part  of  the  bankrupt,  the  court  will  r.ot  interfere  in  this  fummary  way.  Vincent  v.  Brady,  2  H.  Bl.  I. 
Sowley  V.  Jones,  2  BI.  Rep.  715.  (/•)  The  defendant  may  pled  thus  generally,  without  dating  that  he 
hath  conformed  according  to  theb.mkiupc  ads.  VVillan  v.  Ceoiaini,  Tr.  i:'Sz,  B.  R.  'J'hecafeo/  F^ris 
V.  Salke.d,  1  Wilf.  i  39.  c^.ntr.  denied  to  be  law.  He  muft  be  careful  to  ftate,  that  the  cautc  of  aflion 
accrued  befoie  the  bankruptcy.  Charlton  v.  King,  4  1  dm  Rep.  156.  As  this  plea  ionclnde;  to  the 
country,  the  plaintifl-'miy  give  the  fj/ecial  niaUer,  on  which  the  ad. on  is  brought,  in  cvidci  ci;,  to  fl;ew 
that  he  is  no:  barred  by  ilie  certificate  ;  for  it  op  ns  the  whole  m;ri  ts  of  the  q«e(l.iiii  in  cviitei.ce  on  both 
fides.  Allop  V.  Pricr,  Doi.'gl.  160.  This  poinl,  houever,  hatli  been  queftioned  Oy  high  authority  ;  and 
it  hath  been  thou-ht,  ih.sr  the  plaintiff /houlJ  fct  out  in  his  drclarati  n,  the  matter  ol  which  he  wilhsS 
to  avail  himfeif.j  (r)  Befoie  ihii  zcX,  the  bankrupt's  cortiMcate  was  no  evidence  of  the  bankruptcy. 
Str.  533. 

§  8.  "  Provided,  That  if  the  neat  proceed  of  fuch  bankrupt's  ef- 

**  tate,  fo  to  be  difcovered,  recovered,  and  received,  together 
*'  with  what  Avail  be  otherwife  recovered  and  received,  fhall  not 
**  amount  to  fo  mucli  as  will  pay  all  and  every  the  creditors  of 
*'  fuch  bankrupt  who  fliall  have  proved  their  debts  under  the 
**  faid  conimiffion  the  fum  of  ioj-.  in  the  pound  for  their  refpec- 
"  tive  debts,  after  all  charges  firft  had  and  deduiSled,  that  then 
«*  and  in  fuch  cafe  fuch  bankrupt  fliall  not  be  allowed  the  fum  of 
**  ^  I.  per  cent,  cut  of  fuch  efliate  as  fliall  be  fo  recovered  in,  but 
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**  (liall  be  allowed  and  paid  by  the  affignees  fo  much  money  as 

**  the  faid  aflignees  and  commifTioncrs  autborifed  fliall  think  fit  to 

**  allow  to  fuch  bankrupt,  not  exceeding  'i^l.per  cent. 

"  Provided,  That  in  cafe  any  commiffion  of  bankruptcy  (hall  \  9. 

**  iflue  againft  any  pcrfon  or  perfons,  who  after  the  24th  day  of 

**  June  1732,  Ihall  have  been  discharged  by  virtue  of  this  a£l:,  or 

**  fhall  hnve  compounded  with  his  creditors,  or  delivered  to  them 

*•  Lis  eftate  or  effeds,  and  been  releafcd  by  them,  or  been  dif- 

"  charged  by  any  act  for  the  relief  of  infolvent  debtors,  after 

•'■  the  time  aforefaid,  that  then  and  in  either  of  thefe  cafes,  the 

^'  body  only  of  fuch  perfon  conforming  as  aforefaid,  rnall  be  free 

"  from  arreft  and  imprifonment  by  virtue  of  this  aft,  but  the  fu- 

*'  ture  eilate  and  eJTe£l:s  of  every  fucli  perfon  fiiall  remain  liable 

*'  to  his  creditors,  as  before  the  making  of  this  adl,  (the  tools  of 

*'  trade,  the  neceflary  houfehold  goods  and  furniture,  and  necef- 

**  fary  wearing  apparel  of  fuch  bankrupt  and  his  wife  and  chil- 

"  dren,  only  excepted,)  unlefs  the  eftate  of  fuch  pcrfon  fliall  pro- 

**  duce  clear,  after  all  charges,  fufhcient  to  pay  to  every  creditor 

**  under  the  faid  commiffion,   15/.  in  the  pound  for  their  refpec- 

"  tive  debts. 

**  Provided,  That  no  difcovery  upon  oath  or  folemn  affirma-  §  10. 

**  tion,  to  be  made  by   any  bankrupt  of  his   eftate  and  effefts  f^."^  i^T^f 

*'  purfuant  to  this  aft,  Ihall  entitle  fuch  bankrupt  to  the  benefits  theftatute,tt 

**  allowed  by  this  aft,  unlefs  the  commifTioners,  or  the  major  hath  been 

"  part  of  thern,  fhall,  in  writing  under  their  hands  and  feals,  ^^^^l^'^^\  * 

"  (a)  certify  to  the  lord  chancellor,  that  fuch  bankrupt  hath  made  win  not  lie 

**  a  full   difcovery  of  his  eftate   and  effbfts,  and  in  all  things  to  compel 

**  conformed  himfelf  according  to  the  direftlons  of  this  aft,  and  '^"^^'°^- 

1  r  1      1        r    1       ^nct  or  the 

*'  that  there  doth  not  appear  to  them  any  reaion  to  doubt  of  the  certificate; 

*'  truth  of  fuch  difcovery,  or  that  the  fame  is  not  a  full  difcovery  fo""'.'  's^if- 

**  of  all  fuch  bankrupt's  eftate  and  eifefts ;  and  unlefs  four  parts  firft'°i"n7he 

"  in  five  in  number  and  value  of  the  creditors  of  fuch  bankrupt  commif- 

**  who  fliall  be  creditors  for  no  lefs  than  20/.  refpeftively,  and  'doners,  and 

*'  who  {hall  have  duly  proved  their  debts  under  fuch  commiffion,  [nihec'^nan- 

**  or   fome  other  perfon   by   them  refpeclively  duly  authorifed  cdior,  to 

*'  thereunto,  {hail  lign  fuch  certificate,  and  teftify  their  confent  y^J^\  ° 

"  to  fuch  allowance  and  certificate,  and  to  the  faid  bankrupt's  cording  to 

"  difcharge,  in  purfuance  of  this  aft,  to  be  aifo  certified  by  fuch  the  beha- 

*'  commilfioners  ;  but  the  faid  commiffioners  ffiall  not  certfy  the  l^°V  °^  ^^^ 

<*  fame  till   they   (hall  have  proof  by  affidavit  or  affirmation  in  j  Aik.  82. 

*♦  writing  of  fuch  creditors,  or  of  the  perfon  by  them  refpeftively  The  chan- 

*'  authorifed  for  that  purpofe,  figning  the  faid  certificate;  and  "''"^^av- 

"  of  the  power  and  authority  by  which  any  perfon  ffiall  be  au-  power  of 

"  thorifed  by  any  creditor  to  fign  fuch  certificate  for  any  ere-  granting  or 

«  ditor;  which  affidavit  or  affirmation,  tog^uer  with  fuch  war-  ^^["ifi^fjg^* 

**  rant  or  authority  to  fign,  ffiall  be  laid  before  the  lord  chancel-  can,  of 

*'  lor,  in  order  for  tlie  allowing  and  confirming  the  fame;  and  courfc, po(^. 

**  unlefs  fuch  bankrupt  make  oath  that  fuch  certificate  and  con-  jhi^hcwiu 

**  fent  of  the  creditors  thereunto  were  fairly  obtained,  and  with-  do  if  ere- 

"  out  fraud  ;  and  unlefs  fuch  certificate  ftiall,  after  fuch  oath  or  Jitorsiiveat 

"  affirmation  of  the  bankrupt,  be  allowed  and  confirmed  by  the  5^  ordw  » 

G  g  ^  *«  lord 


or  re- 
ac- 


454  'BanUrupt 

givethcmaa  «  lord  chancellor,  lord  keeper,  or  commiflioners  for  the  cuflocfjT 
opportunity  k  ^f  (}^g  great  feal  of  Great  Britain  for  the  time  being,  or  by 
InXn^pltv-  "  ^"cJi  '^^o  °^  ^^^  juftices  of  the  courts  of  King's  Bench^  Common 
ing  thcjr  «  PUaSy  or  barons  of  the  court  of  Exchequer  at  Wejimiujlety  to 
debts.  £^  <c  ■vvhom  the  confideration  of  fuch  certificate  fhall  be  referred  by 
^amfon  '  "  the  lord  chancellor  ;  and  any  of  the  creditors  of  fuch  bankrupt 
I  Atk.  8z.  "  are  to  be  allowed  to  be  heard,  if  they  fliall  think  fit,  before 
-  Vez  24J.  ,<  ji^g  refpe£live  perfons  aforefaid,  againft  the  making  fuch  cer- 
Sal^enr,  "  tificatc,  and  againft  the  confirmation  thereof;  nor  (liall  any 
I  Atk.  84.    f<  commiflioner  fign  fuch  certificate  till  after  four  parts  in  five  in 

Or  It  the  t<  number  and  value  of  the  faid  creditors  (hall  have  fiened  the 
comma-  ^  „  ° 

fioners  feem  lame- 

to  have  been  over-hafty  in  figning  it  Id.  ih'id.  But  he  will  not  ftay  it,  in  order  to  give  a  creditor 
an  opportunity  of  proving  his  debt,  who  doe^  not  account  for  his  delay  in  not  applying  earlier.  Ex 
farte  Adams,  2  Br.  Ch.  Rep.  48. ;  nor  upon  the  application  of  creditors  vvhofe  demands  are  not  liquid, 
aied  ;  but  depend  on  an  account  to  be  taken,  efpecially  if  they  do  not  fwear  to  a  balance  in  their  favour, 
Z.v /\i;fe  Johnfon,  I  Atk.  Si.  For,  unlefs  a  perfun  proves  a  debt,  or  ihevvs  a  reafonablc  ground  for  a 
claim,  he  is  not  competent  to  affent  to,  or  difient  from,  the  certiiicate.  \  Atk.  S3.  A  certificate, 
allowed  in  the  bankrupts  life-time,  may  be  confirmed  after  his  death  ;  for  it  deriveth  its  operative 
force  from  the  confent  of  the  creditors,  and,  when  confirmed,  hath  relation  to  the  time  when  fuch  con- 
fent  was  given.  1  Atk.  77.  But  the  relation  doth  not  operate  fo  as  to  defeat  an  execution,  or  to  vcft 
in  the  bankrupt  efFefts  coming  to  him  between  the  figning  and  allowing  of  the  certificate.  Callen  v. 
Meyrick,  1  Term  Rep.  ;6i.  Tudway  v.  Kourn,  2  Buir.  716.  An  executor  may  fign  the  certi- 
ficate 5  but  a  perfon  who  hath  a  debt  in  h'.s  own  right,  and  another  debt  as  executor,  cannot  fign  in 
«ach  dilFinift  light ;  for,  to  this  purpofe,  both  are  confioered  as  his  own  particular  debt.  Ex  pant 
Saufmerez,  1  Atk.  85.  If  the  property  of  the  principal  creditor,  upon  his  death,  devolves  upon  th« 
bankrupt,  the  bankrupt  himfelf  may  fign  the  certificate ;  for,  otherwife,  his  perfon  could  never  be 
relealed,  ab  no  one  elfe  is  or  can  be  qualified  to  fign  it  for  him.     Green,  260.  ] 

[By  ftatute  24  G.  2.  c  57.  §  9.  it  is  enabled,  *'  That  where 
*'  any  perfon  fhall  fraudulently  fwear  or  depofe,  or,  being  of  the 
«*  people  called  Quakers,  affirm,  before  the  major  part  of  the 
<*  commiffioners  named  in  any  cummiflion  of  bankruptcy,  or  by 
»*  affidavit  or  affirmation  exhibited  to  them,  that  a  fum  of  money 
«*  is  due  and  owing  to  him  or  her  from  any  bankrupt  or  bank- 
"  riipts,  which  fliall  in  fatl  not  be  really  and  truly  fo  due  and 
"  owing ;  and  fhall,  in  refpetl  of  fuch  fitlitious  or  pretended 
**  debt,  fi^^n  his  or  her  confent  to  the  certificate  for  fuch  bank- 
**  rupt's  difcharge  froni  his  debts;  in  every  fuch  cafe,  unlefs  fuch 
"  bankrupt  fhall,  befoi-e  fuch  time  as  the  major  part  of  the  faid 
**  commiffioners  fliall  have  figned  fuch  certificate,  by  writing  by 
*'  him  to  be  figned  and  delivered  to  one  or  more  of  the  faid 
*'  commiffioners,  or  to  one  or  more  of  the  affignees  of  his  eftate 
*'  and  effects  under  fuch  commiffion,  difclofe  the  faid  fraud,  and 
<'  objedl  to  tlie  reality  of  fuch  debt,  fuch  certificate  fliall  be  null 
*'  and  void  to  all  Intents  and  purpofes  ;  and  fuch  bankrupt  fhall 
*^  net  in  that  cafe  be  entitled  to  be  difcharged  from  his  debts,  or 
*'  to  have  or  receive  any  of  the  benefits  or  allowances  given  or 
"  allowed  to  bankrupts  by  the  aft  of  5  G.  2.  <r.  30." 

And  by  §  10.,  "  Where  any  creditor  or  creditors  of  any 
**  bankrupt  refide  in  foreign  parts,  the  letter  of  attorney  of  fuch 
«'  creditor,  attefted  by  a  notary  publick  in  tlie  ufual  form,  fhall 
**  be  a  fufficient  evidence  of  the  power  and  authority  by  which 
"  any  perfon  thereby  audiorifed  "{liall  'i\^x\  any  bankrupt's  cer- 
«'  tificute."J 

By 
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'By  the  5  G.  2.  c.  30.  §  11.  it  is  cna£led,  '*  That  every  bond,  [See  j:um- 

**  bill,  note,  contract,  agreement,  or  other  fccurity  whatfoever,  "*''■  »•  B"- 

*'  to  be  made  and  given  by  any  bankrupt,  or  by  any  other  per-  J\^  j^  ^J 

**  fon,  unto,  or  to  the   ufe   of,  or  in   trull  for  any  creditor  or  (on  v. 

**  creditors,  or  for  the  fecurity  of  the  payment  of  any  debt  or  t^^'^c 

**  fum  of  money  due  from  fuch  bankrupt  at  the  time  of  his  be-  ["^"eVv  *  ' 

**  coming  bankrupt,  or  any  part  thereof,  between  the  time  of  his  Berkley,  }J. 

**  becoming  bankrupt  and  fuch  bankrupt's  difcharge,  as  a  confi-  ^''5-  A\'t 

**  deration,  or  to  the  intent  to  perfuade  him.  her,  or  them  to  acre.fuort(» 

*'  confent  to  or  fign  any  fuch  allowance  or  certificate,  fliall  be  take,  i"oiti» 

**  wholly  void  and  of  no  effe£l,  and  the  monies  thereby  fccured  ^°'^ :'""  "* 

"  or  agreed  to  be  paid,  Ihall  not  be  recovered  or  recoverable  ;  „£.  giv'^n' 

**  and   the   party   fued  on  fuch  bond,    bill,    note,   contraft,   or  Him  for 

**  agreement  fliall  and  may  plead  the  general  ifTue,  and  give  this  '■^'-.'^S  ^'"* 

**  -A^  and  the  fpecial  matter  in  evidence.  Smith  v. ' 

Bromley,  Dougl.  696.  Cockftiot  v.  Bennet,  ^  Term  Rep.  766.  An  agreement  to  pay  a  fum  of  mo- 
ney to  the  afli^nevs,  if  they  will  fign  the  certificdte,  is  within  the  letter  and  realoii  of  this  daufe. 
Dougl.  695.] 

♦*  Provided,  That  nothing  in  this  a£l  (hall  be  conftrued  to  ex-  §  12. 
**  tend,  or  give  or  grant  any  privilege,  benefit,  or  advantage  to  '■^I'^^'^f' 
"  any  bankrupt  whatfoever  againft  whom  a  commiffion  of  bank-  that  th:s  * 
**  rupt  under  die  great  feal  hath  ifTued,  or  hereafter  fhall  ifiue,  claufe  muft 
<*  who  hath  or  fliall,  for  or  upon  marriage  of  any  of  his  or  her  ^*'^^."'^'^"*/ 
"  children,  have  given,  advanced,    or  paid   above  the  value  of  notex^tended 
**   100/.,  unlefs  he  or  fhe   fliall  prove,  or  by  his  or  her  books  fu'ther  than 
**  fairly  kept,  or  otherwife,  upon  his  or  her  oath,  or,  being  of  0/^^*^^  ^if 
"  the   people  called  ^takers ^    upon   folemn  affirmation,   before  rupt.  lAtk. 
**  the  major  part  of  the  conimiffioncrs  in  fuch  commiffion  named  86.  infur- 
**  and  authorifed,  that  he  or  flie  had  at  the  time  thereof,  over  Joftgl fj  n^j 
**  and  above  the  value  fo  given,  advanced  or  paid,  remaining  in  gming 
*'  goods,  wares,  debts,  ready  money,  or  other  eftate  real  or  per-  ^'thin  thi« 
*'  fonal,  fufficient  to  pay  and  fatisfy  unto  each  and  every  perfon  Le"is  v. 
**  to  whom  he  or  (he  was   any  ways  indebted,  their  full  and  Piercy,  i  h. 
**  entire  debts  ;  or  who  hath  or  fliall  have  loll  in  any  one  day,  ?':  ^9-  Nop 
**  the  fum  or  value  of  5/.,  or  in  the  whole,  the  fum  or  value  of  ground^fjr 
**   100/.  within  the  fpace  of  twelve  months  next  preceding  his,  oppofing  the 
*•  her,  or  ti)eir  becoming  bankrupt,  in  playing  at  or  with  cards,  '"'.'''"^** 
**  dice,  tables,  tennis,  bows,  billiards,  fliovelboard,  or  in  or  by  bankrupt 
"  cock-fighting,  horfe-races,  dog-matches,  or  foot-races,  or  other  kept  a  lot- 
**  paftimes,  game  or  games   whatfoever,  or  in  or  by  bearing  a  t^'O-o'^te, 
*»  Ihare  or  part  in  the  Itakes,  wagers,  or  adventures,  or  m  or  py  „.,~^,  ,.nder 
**  betting  on  the  fides  or  hands  of  fuch  as  do  or  fliail  play,  a£l.,  J->""e  pre- 
*'  ride,  or  run  as  aforefaid  ;  or  that  within  one  year  before  he  or  1""^^*'d;. 
"  flie  became  bankrupt,  fliall  have  loll  the  fum  of  100/.  by  one  chardfon, 
*'  or  more  contracls  for  the  purchafe,  fale,  refufal,  or  delivery  zKtDec.^ 
**  of  any  ilock  of  any  company  or  corporation  wharfoever,  or  any  ^^„J^„p,  "* 
*'  parts  or  (hares  of  any  government  or  publick  funds  or  fecuri-  Laiui,  ss5- 
"  ties,    where   every   fuch   contract   was    not  to  be    performed   A  creditor 
**  within  one  week  from  the  time  of  the  making  fuch  contrail,  "j^^ugh  e<l 
"  or  where  the  flock  or  other  thing  fo  bought  or  fold,   was  u.udedfrom 
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aiTenting  to  ti  ^Qt  adluallv  transferred   or   delivered  in  purfuancc  of  fuctx 

certificate,  )xt,  like  a  creditor  who  cledls  to  proceed  at  law,  hath  a  right  to  petition  againft  the  allow- 
ance of  it ;  and  for  the  fame  reafon,  becaufc  he  is  afteited  by  the  conl'equencei  of  the  allowance.  Ex 
fartc  Allen,  Vin.  Abr.  tit.  Creditor  and  Bankrupt,  (S.  a)  pi.  i8.  j 

§  13.  It  is  further  enacted,  "  That  if  any  bankrupt,  who 
*'  fhall  have  obtained  his  certificate,  and  fuch  certificate  Ihatl 
<'  have  been  allowed  and  confirmed,  fhall  be  taken  in  execution 
**  or  detained  in  prifon,  on  account  of  any  debts  due  or  owing 
*'  before  he  became  bankrupt,  by  reafon  that  judgment  was  ob- 
*'  tained  before  fuch  certificate  was  allowed  and  confirmed,  it 
♦*  {hall  and  may  be  lawful  for  any  one  or  more  of  the  judges 
<'  of  the  court  wherein  judgment  has  been  fo  obtained  againft 
•'  fuch  bankrupt,  on  fuch  bankrupt's  producing  his  certificate  al- 
*<  lowed  and  confirmed,  to  order  any  (herifF  or  flieriffs,  bailifF 
**  or  officer,  gaoler,  or  keeper  of  any  prifon,  who  hath  or  fliall 
•*  have  any  fuch  bankrupt  in  his  cullody  by  virtue  of  any  fuch 
*'  execution,  to  difcharge  fuch  bankrupt  out  of  cuftotiy  on  fuch 
♦'  execution,  without  payment  of  any  fee  or  reward ;  and  fi>ch 
"  fherifFor  fherifts,  bailiff  or  officer,  gaoler  or  keeper,  is  and  arc 
**  hereby  required  to  difcharge  fuch  bankrupt  out  of  cufbody  ac- 
**  cordingly,  and  is  and  arc  hereby  indemnified  from  any  a£tioii 
"  for  an  efcape  for  his  or  their  fo  d(  'ng." 

[As  to  the  effect  of  the  certificate,  it  discharges  the  bankrupt 
from  all  debts,  both  joint  and  feparate,  that  might  have  been 
proved  under  the  com.miffion ;  therefore,  it  difcharges  a  bankrupt 
from  a  debt  accruing  before  the  act  of  bankruptcy,  though  judg- 
n>cnt  is  not  obtained  till  after  the  cei'tificate  allowed. 

As  where  a  bankrupt  had  given  a  bail-bond  to  the  IherifF 
which  was  forfeited  before  the  bankruptcy  for  non-appearance, 
and  an  a^lion  was  brought  upon  this  bail-bond,  but  judgment 
not  obtained  till  after  the  certificate  allowed;  the  court  held  there 
was  a  breach,  and  that  the  penalty  was  forfeited,  and  therefore 
the  debt  was  due,  though  execution  could  not  be  taken  out  for 
more  than  the  damages. 

Bouteflower  V.  Coats,  Cowp.  zj.     a  Str.  1041.     Ca.  Temp.  Hardw.  267. 
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Again,  Jones  had  employed  Birdy  who  was  an  attorney,  to  re- 
recover  a  debt.  Bird  undertook  die  bufinefs  and  recovered  the 
money,  but,  as  Jo/ies  alleged,  had  not  paid  over  to  him  the  fair 
balance,  and  In  1788,  he  applied  to  the  court  of  King's  Bench, 
of  which  court  Bird  was  an  attorney,  for  the  ufual  rule  of  refer- 
ence to  the  mafter,  on  an  undertaking  to  pay  what  fliould  appear 
tiue.  Bird  fliewed  caufe,  but  the  rule  was  made  abfolute,  after 
which,  and  before  any  proceedings  upon  it.  Bird  became  bank- 
rupt, and  in  178S  obtained  his  certificate.  A  rule  was  now  ob- 
tained to  revive  the  former  rules,  bur,  on  lliewing  caufe,  the 
court  difcharged  that  rule,  faying  the  certificate  was  a  clear  bar 
to  the  demand.  They  alfo  faid,  that  after  fuch  lapfe  of  time,  the 
court  would  not  proceed  to  give  relief  in  a  fummary  way.  The 
party  might  proceed  as  he  Ihould  be  advifcd. 

So 
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So  if  a  perfon  enters  into  a  bond  with  a  trader  as  a  furety  for  Martin  v. 
him,  and,  for  his  own  indemnity,  takes  a  counter-bond  payable  Court, 
the  day  before  the  iirft  ;  though  the  trader  become  bankrupt  he-  (,."'"    '^' 
fore  either  of  the  bonds  be  payable,  the- party  may  yet  prove  his 
bond  under  the  commiflion. 

^.y  wanting  money,  prevails  with  B.  to  lend  him  his  name,  Johnfon  v. 
by  indorfing  his  note  to  be  difcountcd  at  the  bank;  and  gives  him,  Sp'iier, 
as  a  fecurity,  a  debenture,  making  it  negotiable.     B.  pledges  the     °"^  '  ^ 
debenture  with  another  perfon,  for  money  advanced  to  him.     u4. 
pays  the  note  at  the   bank,  and   foon  afterwards  B.  becomes  a 
bankrupt,   and  then  yi.  redeems  the   debenture  by  paying  the 
money,  for  which  it  remained  a  pledge.    This  is  a  debt  proveable 
by  j4.  under  ^.'s  commiflion,  and  difcharged  by  the  certificate. 

If  an   executor   becomes    bankrupt,  a  vefted    legacy,  though  Walcotr. 
liable  to  be  deverted,  may  be  proved  under  the  commiflion,  and  pu"',^  ^'^' 
is,  of  courfe,  difcharged  by  the  certificate.  ^oc. 

The  certificate  is  a  bar  to  an  adlion  brought  againft  the  huf-  Miles  v. 
band  for  a  debt  due  from  the  wife,  dumfclay  becaufe  by  the  mar-  WiUiamj, 
riage  it  becomes  a  debt  due  from  the  hufljand.  iP.W.z+g* 

In  an  action  of  debt  for  rent,  the  certificate  will  be  a  bar,  be-  Cantrelv. 

caufe  the  afllgnment  of  the  leafe  by  the  commiflloners  is  con-  ^"hain, 

fidered  as  an  alhgnment  by  the  aflent  of  the   leflbr,  all  perfons  So\n7eht^t% 

being  fuppofed   to  confent  to   an  a£l  of  parliament,  by  the  au-  thz  redden- 

thority  of  which  the  commiflioners  aflign  the  bankrupt's  pro-  f"".  "C^  . 

perty  ;  and  therefore  as  the  bankrupt  is  no  longer  in  the  enjoy-  hamv.Marl 

ment  of  the  thing  demifed,  debt  does  not  He  for  the  rent.  low,  m.  25 

"=  G.3.  B.R. 

Mills  V.  Auriol,  1  H.  BI.  433.     Secus  oi  covenant  for  non-payment  of  rtnt.     Ibid, 

If  a  man  be  attached  for  non-payment  of  money  in  obedience  Baker's 
to  an  award,  and  afterwards  become  bankrupt,  the  certificate  en-  "^^^'^'  ^  ^** 
titles  him  to  his  difcharge  •,  for  as  the  acl  discharges  the  duty,  it  ^^^^' 
would  be  hard  to  detain  ti^e  perfon. 

On  a  motion  to  enter  an  exofursiur  on  the  bail-piece,  it  ap- 
peared, that  the  defendant  had  been  a  bankrupt,   and  obtained 
a  certificate   under  the  great  feal  of  Ireuuul.     The  original  de- 
mand arofe  upon  a  bill  of  exchange  drawn  in  Ireland^  and  pay- 
able by  the  defendant  who  refided  there.     Lord  Matisfidd  faid,  ^'^"^'^ 
it  is  a  general  principle,  that  where  there  is  a  difcharge  by  the  in  ircUnd, 
law  of  one  country,  it  will  be  a  difcharge  in  another.     That  he  Ex  parte 
remembered  a   c;ife  in  Chancery  of  a  cejfto  bonontm  in  Holland,  f"^'!^"' 
which  is  held  a  difcharge  in  that  country,  and  it  had  the  fame  ef- 
fe£l  here.     The  rule  was  enlarged,   and  was  afterwards  made 
abfolute  by  confent,  the  comifel  giving  it  up  r.poa  the  authority  of 
Burrows  V.  Jemitw.  aStra.  733. 

A   certificate  obtained  pending  an  allien,  but  too  late  to  be  Pair^iby  v. 
pleaded,  difcharges  the  bankrupt  from  the  original  debt  and  fub-  p'"*'^"''^« 
fequent  cofts.     But  it  hath  been   determined,  that,  if  after  the  cVah"m  v. 
certificate  the  bankrupt's  goods  are  taken  in  execution,  the  court  Benton, 
will  not  proceed  in  a  fummary  way  (a),  but  put  the  party  to  his  *^^,y5'°- 
audita  querela.  '  Blandforli'v. 

Foote,  Cowp.  138.    Lewis  T.  Piercy,   i  H.  Bl.  29.     (a)  Calcraft  ».  Swan,   Barnes,  204.5    and  f u. 
\Vliether  th«  courts  wguld  n^w  pu:  :h;  {,3:ry  :o  that  cxyencc  ? 

•  A  certificate 


Ballantine  t. 
Gelding, 
Mich.  24GV 
3.  B.R. 
The  bank- 


I  Atk.  255. 
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Cowp.  2j.  A  certificate  does  not  difcharge  a  bankrupt  from  a  contlngcnf 
Sira.  86«.  debt  which  has  not  been  reduced  to  a  certainty,  becaufe  it  can- 
^Adc"°n  "°^  ^^  proved  under  tlie  commiffion,  and  in  queftions,  Whether 
129.  3W1.J".  a  debt  is  difcharged  or  not  by  a  certificate?  the  point  agitated  has 
TV  ioz.  always  been,  whether  it  could  be  proved  or  not  -,  the  creditor's 
^mon'  ^^'  '•'.'^^^  ^^  prove,  and  the  bankrupt's  right  to  be  difcharged  by  the 
jTermRep.  Certificate,  being  reciprocal  and  co-extenfive. 

36;.,   and  Jut>ra  (h). 

Mayor  v.  A  Certificate  will  not  difcharge  the  bankrupt  from  his  own 

Steward,        exprcfs  Collateral  covenant  which   doth  not  run  with   the  land. 
Ludford^^.^    Thus,  on  a  covenant  by  the  bankrupt  to  indemnify  the  aflignor 
Barber,         againll  covenants  contained  in  a  leafe,  which  leafe  was  affigned  to 
TTermRep.  fj-,^  bankrupt  before  his  bankruptcy,    for  his  fole  benefit-,    the 
queftion  was,  Whether  the  bankrupt's  obtaining  his  certificate 
would  bar  this  aftion  of  covenant  ?     The  court  were  clearly  of 
opinion,  that  as  this  was  not  a  cafe  between  iellbr  and  leflee,  but 
a  diftindt,   detached,  collateral,  independent  covenant  and  con- 
trail, and  as  the  affignor  could  have  no  remedy  under  the  com- 
miflion,  the  bankrupt  was  not  difcharged  by  his  certificate. 
CeckerUv.         The   certificate   obtained   after  judgment   upon    a   bail-bond 
©wfton,        againft   the  bankrupt  himfelf  will  not  difcharge  the  bail-bond, 
r Burr.  414.  gj^j^^^gj^  jj  difcharged  the  original  debt,  for  it  is  a  new  and  dif- 

tin£l  caufe  of  a6tion. 
Goodtkle  v.       Bankruptcy  is  no  plea  in  bar  to  an  aflion  of  trefpafs  for  meftie 
North,        profits ;  for  v/hcrc  damages  are  uncertain,  they  cannot  be  proved 
Guufver V!^'  "udcr  the  commiflion. 

Drinkwater,  2  Term  Rep.  a6i.  A  demand  in  trover,  if  for  a  liquidated  amount,  may  be  proved, 
Dougl.  16S.  But  if  A.  lend  ftock  to  B.,  to  be  replaced  as  ftock,  without  naming  any  particular 
day,  and  B.  become  a  bankrupt  b.fore  any  requell  by  A.  to  replace  the  ftock,  A.  cannot  come  in  un- 
der £.'s  commiflion.     Uttcrfon  v.  Vernon,  4  Teim  Rep.  570. 

Howard  v.  A  bankrupt  executor  pleading  a  falfe  plea,  after  the  commiflion 
jemmet,  iffued,  is  liable  to  execution  for  the  cofts,  for  he  becomes  a 
J  Bi.  400.     f|g|j(.Qj.  by  j^is  fj^ifg  piga^  which  amounts  to  contrading  a  new  debt 

fubfequent  to  the  commifiion. 
Anon.  The  crown  not  being  aftedled  by  the  bankrupt  laws,  the  cer- 

xAtk.  26z.  tificate  will  not  difcharge  the  bankrupt  from  a  commitment  under 

an  extent. 
T  Atk.  84.        The  allowing  of  the  certificate  of  a  bankrupt  will  not  difcharge 
See  Taylor    his  fureties  ;  and  if  they  are  forced  to   pay  the  debt  after  the 
*.  Mills,       commiffion,  the  certificate  will  be  no  bar  to  their  recovering  it  of 

Cowp.  S2S-       1  •       •       1 

Young  V.      the  prmcipal. 

Hockley,  2  Str.  IC43.     i  Atk.  84. 

Wooiey  V.  But  if  a  bankrupt  obtains  his  certificate  before  his  bail  are 
^°}^^'         fixed,  it  will  difcharge  them.     Secusy  if  not  till  after  they  are  fixed. 

1  Burr.  244-  »  ts  »  J 

Tudway  v.  Bourn,  2  Burr.  716.     Walker  v.  Giblet,  2  B!.  812. 

Thornton  v.       A  certificate  under  a  fecond  commiffion  will  not  protecl  future 
Dou^l*   6     ^'ff^^s,  unlefs  fifteen  (liillings  in  the  pound  are  paid  under  the 
°  ^ '     *    fecond  commiffion,    notwithfianding   the   firfl   has  been  fuper-» 
feded. 
Martin  v.  But  a  certificate  under  a  fecond  commiffion,  during  the  fub- 

5?'*^*"c'       fillence  of  the  firft,  is  a  mere  nullity. 

Cowp.  823.  '  •' 

Sx  fart(  i^roudfoot,  i  Atk.  252.     Ex  ^art$  Brown,  4  Br.  Ch.  Rrp.  2id.  . 


As  the  certificate  difchargeth  only  fuch  debts  as  arc  proveable  F.xparte 

under  the  commiffion  \  as  the  ftatutes  leave  the  bankrupt  at  li-  ^""^J,"'^ 

berty  to  enter  into  new  engagements,  and  contraft  new  debts  j  TwHsv. 

and  as  the  debts  proveable  under  the  commiirion  are,  notwith-  Mafley,  id. 

(landing  the  certificate,  due  in  confcience;  a  new  promife  or  Jjp.[„7oa^" 

agreement  by  the  bankrupt,  to  pay  the  whole,  or  part  of  fuch  c'owp.  54^. 

debts,  will,  therefore,  be  obligatory  on  him.  The  pay. 

°  '  ment  of  in- 

tereft  by  the  bankrupt  bmf;/f  on  a  bond,  will  ba  fuch  an  admiflson,  as  will  make  him  liable  as  on  a  ne\» 
debt.  Alfop  V.  Btovvn,  Doujl.  192.  See  too,  Bestord  v.  Saunders,  2  H.  HI.  116.  But  i(  the  bank- 
rupt  promife  to  pay,  when  he  is  abUy  query,  Wliether  it  be  iiot  incumbent  on  the  pJaintiflt  to  prove  liis 
ability  ?  Id. 

The  certificate   determines  the  power  of  the  commifiioners,  i  P.  Wms, 

and,  of  courfe,  incapacitates  them  from  making  a  fubfcquent  af-  3^6. 
fignment. 

The  certificate  may  be  entirely  defeated  by  ^fuperfedeas.  lAtJc.  145. 

And  the  \sTit  oi  fuperfedeas  may  be  ifiiied  at  tht;  difcretion  of  the  iVern.  208. 

chancellor,  when  the  creditors,  who  have  proved,  agree  to  fuper-  ^  ^^'  ^'* 

fede  the  commiffion  j  or  becaufe  the  party  appears  not  to  have  ch.  Ca.  afi, 

been  a  trader,  or  was  an  infant,  or  had  not  committed  an  a£l  of  «  Atk.  135. 

bankruptcy,    or   that   the   cemmilaon   was   not   opened  till   fix  \^'    *^' 

months  after  it  iflued,  or  that  it  has  not  been  profecuted  within  ^  Br.cb. 

fifteen  days  from  the  date  of  it,  if  executed  in  London^  or  within  Kep.  431. 
twenty-nine  days,  if  in  the  country>  or  that  he  has  paid  all  his 
creditors- 

So  if  the  petitioning  creditor  had  not  a  legal  debt  to  the  amount  a  El.  Rep. 

fpecified  in  the  ftatute,  or  if  his  debt  accrued  fubfequent  to  an  7°^"   "  ^F''* 

act  of  bankruptcy  afcertained  by  a  trial  at  law,  or  if  it   ifliied  ch^Rep.  '^* 

againft  an  uncertificated  bankrupt,  or  on  a  debt  barred  by  the  210-  3^^'""- 

itatute  of  limitations,  or  if  at  the  time  it  iillied  the  petitioning  ^7i-  iVez, 

creditor  had  the  debtor  in  execution,  or  if  it  was  fraudulently  "  ^^ 
iiTued,  in  which  cafe,  indeed,  the  court  will  punifli  the  parties 
concerned  by  commitment,  and  by  making  them  pay  the  cofts. 

But  upon  an  application  to  the  lord  chancellor,  on  the  part  of  '  Atk.  loi; 

the  bankrupt,  to  fuperfede  the  commifiion  upon  a  legal  objection  ^ f'^''" 

to  it,  if  the  cafe  appear  unfavourable,  as  if  a  great  length  of  i  Atk.  19-. 

time  has  inte;  vened  between  the  ifl'uing  of  the  commlfiion  and  the  139- 
application,  the  chancellor  will  not  grant  an  ilfue  to  try  the 
bankruptcy,  but  leave  the  party  to  bring  his  action.  However, 
if  creditors  apply  to  have  the  commiflion  fuperfeded,  it  feemeth 
the  chancellor  will  order  the  bankruptcy  to  be  tried  in  an  iflue, 
becaufe  they  can  have  no  a<Stion  at  law,  in  which  the  validity 
of  the  commiffion  can  be  coatefted,  as  the  bankrupt's  certificate 
is  a  conclufive  bar  againft  them,  that  of  itfelf  being  evidence 
of  the  commiffion,  i5fc\ 

Though  the  ufual  courfe  is  for  the  lord  chancellor  to  order  a  Richardfon 

feigned  iiTue  to  try  the  bankruptcy  at  law  ;  yet  if  the  commiffion  v.Bradiha^r, 

appears  plainly  to  liave  been  taken  out  fraudulently  and  vex-  jig'^'''^^^* 

atioufly,  the  court  will  at  once  fuperfede  it,  and  order  the  peti-  f,a-,e  G^y. 

poiimg  creditor's  bond  to  be  affigued,                                          «r,  1  .\tk.  14^ 

But 
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Ex  parte 
Goodwin, 
I  Alk.  100. 
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But  where  a  commlflion  is  fuperfeded  merely  becaufe  there  is 
a  defeat  in  form,  as  to  the  petitioning  creditor's  debt,  and  no 
doubt  as  to  the  acl  of  bankruptcy,  the  cofls  of  the  fuperfedeas 
onlv  fliall  be  allowed  ;  but  it  would  be  otherwife,  if  the  a£t 
of  bankruptcy  was  not  fully  proved* 


(L)  Of  Partners. 


Allan  T. 
Hartley,  M 

afC-  3- 
B.R.   Co. 

Bankrupt 
Laiosy  7. 
But  by  ftat 
10  Ann.  c, 


A  Separate  commiffion  may  ilTue  againft  one  partner  without 
•^^^  making  the  red  bankrupts.  But  where  a  joint  commiflion 
is  profecuted,  all  the  partners  mufh  be  included  ;  for  a  commif- 
fion  againfl:  two  or  more  of  feveral  partners,  is  neither  joint  nor 
feparate. 

15  ^3.  the  certificate,  under  a  feparate  commiflion,  will  not  difcharge  any  other  than 
the  bankrupt  partner,  from  a  joint  debt.  It  was  formerly  the  praftice  to  ake  out  a  feparate  commif- 
lion againft  each  partner,  and  then  a  joint  commiflion  againft  all  ,  the  chancellor,  upon  recent  applica- 
tion, direfting  the  former  to  be  fu,iecf;ded,  in  order  to  giv;  validic)  to  the  atter,  under  which  both 
fets  of  creditors  might  have  their  prt^per  telief.  i  Atk.  8.  158.  Bjt  it  fe:meth  now  to  be  holden, 
that  whilft  there  is  a  feparate  commjflion  fubfifting,  a  joint  one  cannot  be  fupported.  Cowp.  8:4, 
1  Atk.  252.     4  Br.  Ch.  Rep.  210.     Co.  Bank-upt  Lews,  9. 

Co.  Bank-  Joint  creditors  are  entitled  to  a  diftributlon  of  the  joint  or 
rupt  Laws,  partnerfhip  eftate,  without  the  feparate  creditors  being  permitted 
to  participate  with  them  :  but  notwithftanding  feparate  creditors 
are  not  entitled  to  flinre  the  dividend  of  the  joint  p'-operty,  until 
the  joint  creditors  have  received  twenty  fhillinp"?  in  the  pound, 
yet  they  are  upon  petition  let  in  to  prove  tht;ir  ixlpective  feparate 
debts  under  the  joint  commiflion,  paying  contribution  to  the  charge 
of  it ;  and  as  the  joint  or  partnerOiip  ellate  is  in  the  firft  place  to 
be  applied  to  pay  the  joint  or  partnerfhip  debts,  fo  in  like  man- 
ner, the  fcpar-.ite  eilate  fiiall  be  in  the  hrft  place  applied  to  pay  all 
the  feparate  debts.  This  is  fettled  as  a  rule  of  convenience,  and 
it  is  refulved,  that  if  there  be  a  furplus  of  the  joint  eftate,  befides 
what  will  pay  the  joint  creditors,  the  fame  fl)all  be  allotted  irt 
due  proportion  to  the  feparate  eflate  of  fuch  partner,  and  ap- 
plied to  pay  the  feparate  creditors.     And  if  there  be  on  the  other 
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Mx  parte 
Sandon, 
1  Atk.  68. 
Ex  parte 
Crowder, 
aVern.  706 
Ex  parte 
Bond, 
I  Atk.  98. 
Ex  parte 
Rowland- 
fon,     3  P. 
W.  405. 
Gofs  V.  Du 
Frefnoy, 


Davies, 373.  hand  a  furplus  of  the  feparate  eftate,  beyond  what  will  fatisfy 

Cook""^"?    ^^^  feparate  creditors,  it  fhall  go  to  fupply  any  deficiency  that 

W.  501.   '    may  remain  as  to  the  joint  creditors. 

This  mo.le  of  adjufting  the  rights  of  each  clafs  of  creditors, 
where  a  joint  commiflion  is  taken  out,  feems  at  one  time  to  have 
been  extended  by  the  court  into  a  rule,  to  diretl  the  proof  of 
debts  under  a  feparate  commiflion,  by  virtue  of  which  the  fepa- 
rate eftate  only  can  be  afllgned,  and  therefore  it  was  holden,  that 

8Mayi783,  joint  Creditors  couid  not  prove  under  fuch  a  commiflion,  except 

Co.  Bank-     £qj.  j.j^g  purpofe  of  alicnting  to,  or  diflenting  from,  the  bankrupt's 
certificate. 

But  it  is  now  fully  eftablifhed,  that  joint  creditors  may  be 
permitted  to  prove  under  feparate  commiffions,  and  receive  a 
dividend  in  proportion  with  the  feparate  creditors. 

Ex  parte  Page,  id.  119.    Ex  parte  Flintam,    i  Br.  Ch.  Rep.  120,     £.)f /<<»//«  Hayden,  24th  Juna 

1785.     £.v  ^<irf<  Copland,  24th  Dec.  ij^t. 

Where 


Ex  parte 
Baudier, 
J  Atk.  9S 
Ex  parte 
Oldknow, 


rupt  Laivt, 
299. 
£x  parte 
Hodgfon, 
aBr.Ch. 
Rep.  5. 


Where  the  aflignees  under  a  feparate  commlflion  poflefs  them-  Hankey  v. 
felves  of  the  joint  property,  it  may  frequently  be  co  the  intereft  Garrat, 
of  the  joint  c  editors,  that  diltindl  accounts  fli..'ulci  be  kept  of  the  Rep^AcV. 
joint  and  fepar.  f  eflate,  and  each  appHed  to  ti.e  payment  of  the  Ex  fane 
refpeclive   creditors  ;    and   an   order  to  this   purpofe   may,  ivii'/j  Lydiard, 
confenty  be    biai-ied  upon  petition:  but  as  the  folvent  debtor  hath  J^-q.   Ya- 
an  interefl  in  the  dilfibution  of  ilic  joint  property,  and  the  de-  fabioniere  v. 
mands  which  may  be  made  upon  it,  if  he  do  not  confent,  relief  ^o  u^°"* 
cannot  be  had  without  a  bill.  ,^53.    Co.  Bankrupt  L^-Js,j!',''i2. 

Where  perfons  in  trade  have  been  connefted  in  various  part-  Ex  parte 
nerfliips,  and  a  joint  commifiion  is  taken  out  againft  them  all,  an  ^d*^'' p. 
order  hath  been- made  for  keeping  diftin6l   accounts  of  the  dif-  Kep.'ic.* 
ferent  partnerfhips,  as  well  as  the  feparate  eilates  of  each  part- 
ner.    But   where   there   have   been   various  partnerfliips,   and  a  Ex  parte 
joint  commiHion  is  taken  out  agriinft  one  firm,  in  which  fome      ^  q» 
of  the  parties  were  not  engaged,  there  can  be  only  the  common   179 1.   c<,. 
order  for  keeping  the  dillincl  accounts  of  the  joint  and  feparate  ^onkrupt 
eflate.  ^""^'^  3^4- 

Where  there  is  a  joint  and  feveral  creditor,  he  muft,  accord-  Ex  pane 
Ing  to  the   rule  of  the  court  now  firmly  eltablithed,  make  his  Biankenha- 
eleclion  whether  he  will  come  in  upon  the  joint  or  the  feparate  ^^"'j-g'? 
eftatc,  that   is,  which   he  will  come  in  upon  in  preferetue;  for  Expane 
whichev'  r  he  may  ele£t,  he  will  be  entitled  to  come  in  upon  2^"'f> 
the  fur:lus  of  the  other,  if  there  fliould  be  any.     And  in  or-  Ex parte 
der  [a)  to  make  Ms  eleftion,  he  muft  have  a  reafonable  time  to  Bond  and 
inquire  into  the  Hate  of  the  different  fuiv's  ;  and  it  hath  been  ^^'"»  'Atk. 
determined,  that  he  is  entitled  to  defer  his  eledlion   until  a  di-  Rowland/ 

vidend.  fon,  3  P.  VVms.  405.     (fl)  E.^ parte  Ciowe;,  2  Sr.  Ch.  Rep.  595. 

y^.  lent  money  upon  bond  to  B.  and  C;  B.  became  bankrupt,  Expane 
and  afterwards  Jl.  lued  C.  upon  the  bond,  nnd  took  him  in  exe-  Smith,  i  P. 
cutioii,  but  confented   to  his   difcharge.     Upon   application    by      "is.  237. 
A.  to  Lord  Harccurt,   to  prove  under  B.'s  commilfion  ;  his  lord- 
fliir  periT)itted  him  to  come  in  as  a  crc^ -.tor  for  a  moiety ;  and  faid 
he  would  have  admitted  him  for  the  whole,  if,  in  fact,  the  whole 
had  '.  een  lent  to  B. 

If  one  truflee  futTer  a  co-truflee  to  detain  a  fum  of  money  be-  Kebier. 
longing  to  the  trufL  eflate,  they  are  both  livible,  and  if  they  after-  'f  hompfoiv 
wards  become  bankrupt,  the  debt   may   be  proved  under  both  i<.eD,'ii2. 
their  commifTions. 

Partners  being  joint-tenants  in   their  flock  and  effecls,  both  Weft  v. 
original  and   accruing,  and  therefore  feifed  per  m^  et  per  tout,   ^  y^^'  ^ 
upon  an  account  being  taken,  each  is  entitled  to  be  allowed  Cowp.  471. 
againft   the  other  any  thing  he  has  brought  in  as  a  partnerfhip  iL<J-Ray«n. 
tranfa£tion,  and  to  charge  the  other  in  account  with  what  that  ,saik.-cs. 
other  has  not  brought  in,  or  has  taken  out  more  than  he  ought ;   i  Show.  17 j. 
and  nothing  is  to  be  confidered  as  his  fliare,   but  his  proportion  ^°^^'^^'^' 
of  the  refidue  upon  balance  of  the  account.     Upon  this  prin-  ,      '  ^^ 
ciple,  where  one  of  tliree  partners  had  embezzled  and  wafled  Mod.  446. 
the  joint  ftock,  and  contra£line  private  debts  become  a  bank-  R'cbardioa 

1  r  1  111  ri  1  C      \.        V.Goodwin, 

rupt  j  the  court  leenied  to  think,  that  out  01  the  produce  ot  the  jVem.  133. 

goods, 
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seetoo,Gofs  goods,  the  debts  owing  by  the  joint  trade  ought  to  be  paid  in  the 
•».  Dutref-  £r{l  phce,  and  that  out  of  the  bankrupt's  fliare,  fatisfa£tion  muft 
v^i'.  Han-'  ^^  made  for  what  he  had  wafbed  or  embezzled  ;  and  that  the 
key  V.  Gar-  aflignees  could  be  in  no  better  cafe  than  the  bankrupt  himfelf, 
rat,  sBr.Ch.  ^j^^j  were  entitled  only  to  what  his  third  part  would  amount 
cp'457'  urjfQ^  clear  after  debts  paid,  and  dedu6lions  for  his  embezzle- 
ment. 
Hague  V.  An  aft    of   bankruptcy,    if  followed  by  a  commiflion,  is  a 

Roiiefton,      (^iflblution  of  the  partnerihip,  by  virtue  of  the  relation  in  the 
Cowp.4'7^1.    llatutes  which  avoids  all  the  aQs  of  the  bankrupt  from  the  day  of 
the  bankruptcy,  and  from   the  neceflity  of  the  thing ;    all  his 
property  being  veiled  in  the  aflignees,  who  cannot  carry  on  a 
trade. 
Fox  V.Han-       Upon  a  queftion,  "Whether  aflignees  under  a  joint  commiflion 
bury,  Cowp.  againft  two   partners  taken  out   after  the   bankruptcy  of  both, 
could  maintain  an  adlion  of  trover  againfh  a  perfon  in  pofl'efllon  of 
goods  under  a  fale,   or  confignment,  bond  fidey    for  a  valuable 
confideration,  and  without  any  mixture  of  fraud,  from  one  of 
the  partners,  who  had  not  then  committed  any  aft  of  bankruptcy 
himfelf,  but  after  an  aft  of  bankruptcy  committed  by  the  other 
partner ;  the  court  held,   the  atlion  could  not  be  maintained,  be- 
caufe  the  a6l  of  the  partner,  who,  at  the  time  of  the  confign- 
ment, had  not  committed  any  a£l:  of  bankruptcy,  bound  both, 
and   alfo    becaufe,    fuppofing  the   conGgnment   avoided    by   the 
a61:  of  bankruptcy  of  the  other  party,  then  it  is  an  aftion  of  trover 
by  one  tenant  in  common  againfl  another,  which  cannot  be. 
Smith  v.De       One  of  three  partners  in  a  ihip  and  cargo,  the  coft  and  out-fit 
Siiva,Cowp.  gf  -^vhich  was  4,568/.,  pays  only  410/.  in  part  of  his  third  fhare, 
^'  and  gives  his  notes  for  the  remainder ;  but,  before  they  become 

due,  is  declared  a  bankrupt.     The  other  partners  cannot,  by  vo- 
(  luntarily  difcharging  the  notes,  (land  in  his  place  for  any  fharc 

of  the  profits  j    but  the   aflignees    are    entitled  to  a  full   third, 
both  of  the  profits  of  the  adventure,  and  the  value  of  the  fhip. 
F.x  parte  \i  a  partner  is  a  creditor  upon  the  partnerfliip-fund,  he  can 

Hunter,  Jjavc  no  fatisfacllon  but  out  of  the  furplus  which  fliall  remain 
Co.  Bank- '  after  the  joint  creditors  are  paid.  And  Lord  Hardwicke  faid, 
Tupt  La-zus,  that  where  there  are  joint  and  feparate  creditors,  if  one  partneij 
60;.  Ex  lends  a  fum  of  money  to  the  partnerfliip,  the  creditors  of  his  fe- 
ton,  1  Vez.  parate  eitate  nave  a  right  to  this  in  the  hrlt  place. 

jun.  267. 

Ex  f arte  But  the  contraiy  has  been  determined  in  a  cafe  where  there 

iJurreii,22d  was  a  joint  commiflion  againfl:  two  partners,  and  a  feparate  one 
£  ^bait  ^'  ^S^^"^  *^"^  of  them.  The  petitioners,  aflignees  under  the  fepa- 
Pine,  2d  of  rate  commiffion,  petition  to  be  admitted  creditors  under  the  joint 
■Aug-  '7^3-  commiflion,  for  a  fum  of  money  brought  by  their  bankrupt  into.. 
tupt  Laws  *^^  partnerfliip  beyond  his  ftiare,  and  as  being  therefore  a  credi- 
6p5.  tor  on  the  partnerfliip  for  that  fum  ;  but  were  refufed  on  the 

principle,  that  he  cannot  be  a  creditor  on  the  partnerfliip  in  com- 
petition with  the  joint  creditors. 
Ex  parte  So  where  one  partner  hath  taken  more  than  his  fhare  out  of 

Bationjsoth  the  partnerfliip-fund,  the  joint  creditors,  as  the  rule  fecms  to  be 
'''"■''^^*  10  nOAST 
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now  fettled,  cannot  be  admitted  to  prove  againfl:  tlie  feparate  Co.  Bank- 

eftate  of  the  partner  who  drew  out  the  money,  until  his  feparate  ;;"A' -^^wi, 

,.  ^^     .    -     .  ,    r     •  in  ^i-^^L  ooS.    In  the 


creditors  are  fatisfied,  unlefs  it  can  be  fhewn,  that  the  partner  cafeotFor. 

afted  fraudulently  with  a  view  to  benefit  his  feparate  creditors  at  d,ce,  who 

the  expence  of  the  joint  creditors.  li^d.akea 

^  J  piopercy 

from  the  partnerflj'p  fund,  and  ipplicd  the  fjme  to  his  own  ufe,  without  the  knowledge  of  hi.-  partners, 
the  aflignees,  on  the  behalf  of  the  joint  creditors,  were  allowed  to  prove  agaiaft  the  feparate  cfiaU:. 
Ex  parti  Cuft,  agih  March  1TJ^»     Co.  Baikrupt  Ljws,  609. 

Where  there  were  two  partners,  and  one  had  taken  out  more  Fx parte 
money   from  the  partner(hip-ftock  than  his  fhare  amounted  to,  P*^*^!'^'"* 
and  therefore  became  a  debtor  for  fo  much  ;  Lord  Ta/tot  M'as  of  22c;. 
opinion,  that  the  partner  (hip  creditor  had  a  right  to  come  upon  Craven  y, 
the  feparate  eftate  of  the  partner  who  was  fo  indebted.  ^  Ch^Re'^^iaS 

If  one  partner  is  an  executor  or  truftee,  and,  ivith  the  know-  Ex  pane 
ledge  of  his  co-partner^  lends  the  truft-fund  to  the  eflate,  it  be-  -"^p'^y'  3-B*» 
comes  a  debt  which  may  be  proved  againit  the  joint  eftate:  Seciis^  ,6*    ***    . 
if  •Without  the  knowledge  of  the  co-partner.] 
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BARGAIN  and  fale  is  a  contraft  in  confideration  of  money,  ainii.  67*, 

pafhng   an    eftate    in    lands   by    deed   indented    and    en-  [-"  ^^^f- 

rolled  :  This  manner  of  conveying  lands  is  created  and  eftabliftied  L"'[j  ^^^^ 

by  the  27  iiT.  8.  cap.  10.,  which  executes  all  ufes  raifed  ;  and,  as  1.  lib.  a. 

this  hath  introduced  a  more  fecret  way  of  conveyancing  than  was  ^^93* 

known  to  the  policy  of  the  common  law,  therefore  the  enrolment  j,  ^^^  ^j^^ 

of  the  Az\:^  of  bargain  and  fale  was  made  neceflary  by  the   i6th  Bar  gam  and 

chapter  of  the  ftatute  ;  but  the  leamine  on  this  head  dependinjr  •^*;''/''-  Cowei, 

/I         .  •     •      r    n.  •  ^  r  b  tit.  BdrvaiB 

on  Itatutes,  it  is  hrit  proper  to  recite  that,  a^dSalt 

By  the  27  H.  8.  cap.  10.,  "  Where  any  perfon  or  perfons  ftands  Ld.  Bacon's 

**  or  is,  or  ftand  or  are  feifed  of  or  in  any  honours,  Isfc.y  lands,  tene-  ^')''  *f  '^ 

*'  ments,  rents,  fervices,  ^r.,  to  the  ufe,  confidence,  or  truft  of  ^j^Touchft. 

**  any  other  perfon  or  perfons,  or  body  politick,  by  reafon  of  any  221.   2B1. 

<*  bargain,  fale,  feoffment,  k^c;  fuch  perfon  or  perfons,  ^r.,  that  c'omm  338. 

*«  have  any  fuch  ufe,  fhall  be  deemed  and  adjudged  in  lawful  bar^aiTand* 

*'  feifin,   eftate,  and  pofteflion  thereof,  to  all  intents  and  pur-  f^ie,  where 

«  pofes,  of  or  in  fuch  like  eftates  as  they  have  in  the  ufe,  tfJ'r.;  amanmaJccs 

*'  and  the  eftate,  right,  and  poflefTion  of  him  and  them  fo  feifed  ^ith  ano- 

**  to  any  ufe,  ^r.,  ftiall  be  deemed  and  adjudged  in  him  or  them  thcrfor  the 

"  which  have  the  ufe,  {«ff.,  after  fuch  quality,  manner,  b'r.  as  ^'^^hltfei^^* 

«« they  had  before  in  or  to  the  ufe,  i^c.  and  at  the' 
iijuc  time  makes  the  fale  of  thc».   Com.  Dig.  tit.  fjr^j.^T  «Bi  5j/f,  (A).   Touchft.  321.   Itiifjid, 
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that  a  bargain  and  fa!e  is  not  fo  ftrong  a  conveyance  as  a  livery  j  for,  if  I  have  a  rent-charge  out  of  th« 
manor  of  £).,  and  atteiwards  purchal'e  the  manor  j  and  afterv/ards,  by  deed  indented  and  enrolled,  1 
bargain  and  fell  the  manor,  the  rent-charge  fhali  not  pals,  i  Leon.  6.  ^"j  feoffment  qs fine,  all  ufe« 
and  poflibilities  are  conveyed  by  reafon  of  the  forcible  operation  ;  but  it  is  otherwife  by  barvain  in^Jaie. 
5  Leon.  33.  A  bargain  and  fale  doth  not  pafs  away,  or  ilTtGt  a  c.ntingcnc  ufe  in  the  bargainor;  but  a 
feoffment  or  fine  would  transfer  it.    Hardr.  416.] 

{Deeds  were  By  the  27 //.  8.  cap.  16.,  "No  manors,  lands,  tenements,  or 
common^'^  **  Other  hereditaments  fliall  pafs  from  one  to  another,  whereby 
law  for  their  **  any  eftate  of  inheritance  of  freehold  {hall  be  made  or  take  ef- 
prcferva-  «  fe£t,  or  any  ufe  thereof  to  be  made,  by  reafon  only  of  any 
rot"topTff  "  bargain  and  fale,  except  by  writing  indented,  fealed,  and  cn- 
any  eftate.  "  rolled  in  one  of  the  courts  at  Wejlminjiery  or  elfe  within  the 
Sty.  370.  ti  county  or  counties  where  the  lands,  i3c.  fo  bargained  and  fold 
paffethnot  ^*  ^i^j  he£oYe  the  cu/ios  rot u/ortwif  and  two  juftices  of  peace,  and 
by  the  fta-  **  the  clerk  of  the  peace  of,  ^c,  or  two  of  them,  whereof  the 
tuteofen-  tt  clerk  of  the  peace  to  be  one;  the  fame  enrolment  to  be 
by  the  fta-"  "  Hiade  within  fix  months  after  the  date  of  the  fame  writing 
tuteofufes.  **  indented. 

^r"'?i*^i^^  '*  Provided  this  act  extends  not  to  any  lands,  &c.  lying  within 
136*.  The  **  ^"y  city,  borough,  tsfc,  wherein  the  mayors,  isfc.  or  other  officers 
objeifts  of  "  have  ufed  to  enrol  any  evidences,  deeds,  or  other  writings 
theftatuieof  «  within  their  precind  or  limits." 

enrolment  ^ 

evidently  were,  firft,  to  force  the  contracting  parties  to  afcertain  the  terms  of  the  conveyance  by  re- 
ducing it  into  writing  ;  fecondly,  to  make  the  proof  of  it  eafy,  hy  lequiring  t'leir  feais  to  it,  and  con- 
fequently,  the  prefence  of  a  witnefs ;  and,  laftly,  to  prevent  the  frauds  of  lecrct  conveyances,  by  fubfti- 
tuting  the  n)ore  effe<flual  notoriety  of  enrolment  for  the  more  ancient  one  of  livery.  But  the  latt«r 
part  of  this  provifion,  which,  if  it  had  not  been  evaded,  would  l.jve  introduced  an  almoft  univerfil  rc- 
gifter  of  conveyances  of  the  freehold  in  the  cafe  of  corporeal  hereditaments,  was  foon  defeated  by  the 
Invention  of  the  conveyance  by  leafe  and  relcafe,  which  fprung  from  the  onilffion  to  extend  the  rtatutc 
to  bargains  and  fales  for  terms  of  years  ;  and  the  other  parrs  of  theftatute  were  neceflarily  incffe61ual 
in  our  courts  of  equity,  becaufc  thefe  were  ftill  left  at  liberty  to  compel  the  execution  of  trufts  of  the 
freehold,  though  created  without  deed  or  writing.  The  inconveniencies,  however,  from  this  infuf- 
ficiency  of  the  ftatute,  ate  now,  in  fome  meafure,  prevented,  by  the  29  Car.  2.  c.  3.  which  provides 
againft  conveying  any  lands  or  hereditaments  fjr  more  than  three  years,  or  declaring  trufts  of  them| 
otherwjft  than  by  writing.     Hargr.  Co.  Lit  48.  a.  n.  3.] 

By  the  5  £/iz.  cap.  26.,  "  Bargains  and  fales  of  lands,  &c.  in 
**  the  county  of  Lancajler^  being  within  fix  months  enrolled  in 
**  the  Chancery  at  Laricnjler,  or  before  the  judges  of  afiife  there, 
"  of  lands,  <S'c.  in  Chepiire^  in  tiie  Exchequer  at  Chejler^  or  be-' 
"  fore  the  judges  of  alllfe  there,  of  lands,  tffr.  in  the  bifhoprick 
**  of  Durharny  in  the  Chancery  at  Durham,  or  before  the  juftices 
"  of  allife  there,  iliall  be  as  effe£lual  as  if  enrolled  in  any  courts 
*'  at  Wtfr.ninjler.  Provided  this  a£t  extends  not  to  any  lands 
**  lyin^  v/ithin  any  city,  ^c.  wherein  the  mayors,   ^f." 

[By  5  Atiti.  c.  1 8.,  Bargains  and  fales  of  any  manors,  lands, 
Isfc.  within  the  Wtft  Riding  of  the  county  of  Tork,  which  (hall  be 
enrolled  before  the  regiftrar  for  the  faid  IVcJl  Ridi/ig,  or  his  de- 
puty for  the  time  being,  in  the  publick  oftice  at  Wakefield^  fliall 
be  as  good  and  available,  as  if  the  fame  had  been  enrolled  in  one 
of  the  king's  courts  of  record  at  Wejiminjler^  or  before  the  cujlos 
rotuloruniy  and  two  juftices  of  the  peace,  and  the  clerk  of  the 
peace  of  the  fjid  Weft  Rjditig,  or  two  of  them,  according  to  the 
llatute  of  the  27th  H.  8. — By  6  Jntiey  e.  35.  §  16.,  the  like  pro- 
vifion is  made  for  enrolling  bargains  and  fales  in  Beverley  of  lands 

withia 
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within  the  Eajl  Riding  of  the  county  of  yorkj  or  the  town  nnd 
county  of  the  town  oi  Kt/igJIon  upon  Hull;  and  by  §  30.  of  that 
ftatute  it  is  enabled,  "  That  in  all  deeds  of  bargains  and  falea 
**  enrolled  in  purfuance  of  that  a£t,  whereby  any  ejlate  cf  inherit^ 
•*  atice  in  fee-Jimple  is  limited  to  the  bargainee  and  his  heirs,  the 
•'  words  grant,  bargain,  andye"//,  fhall  amount  to  and  be  conftrued 
**  and  adjudged  in  all  courts  of  judicature,  to  be  exprcfs  cove- 
**  nants  to  the  bargainee,  his  heirs  and  afligns,  from  the  bar*- 
**  gainer,  for  himfelf,  his  heirs,  executors,  and  adminiftrators, 
"  that  the  bargainor,  notwithftanding  any  z£t  done  by  him,  was 
**  at  the  time  of  the  execution  of  fuch  deed,  feifed  of  the  heredi- 
**  taments  and  premifes  thereby  granted,  bargained,  and  fold,  of 
•*  an  indefeafible  eftate  in  fee-fimple,  free  from  all  incumbrances 
**  (rents  and  fervices  due  to  the  lord  of  the  fee  only  excepted),  and 
•*  for  quiet  enjoyment  thereof  againft  the  bargainor,  his  heirs  and 
*'  afligns,  and  all  claiming  under  him,  and  alfo  for  further  aflur- 
*<  ance  thereof  to  be  made  by  the  bargainor,  his  heirs  and  af- 
**  figns,  and  all  claiming  under  him  ;  unlefs  the  fame  fliall  be  re- 
**  {trained  and  limited  by  exprefs  particular  words  contained  in 
"  fuch  deed  ;  and  that  the  bargainee,  his  heirs,  executors,  ad- 
"  miniftrators,  and  afligns  refpeftively,  fliall  and  may,  in  any 
**  aftion  to  be  brought,  aflign  a  breach  or  breaches  thereupon,  as 
**  they  might  do  in  cafe  fuch  covenants  were  exprefsly  inferted  in 
•*  fuch  bargain  and  fale." — By  8  Geo.  2.  c.  6.  §  21.,  the  enrol- 
ment of  bargains  and  fales  of  lands  in  the  North  Riding  oi  the 
county  of  Tork  is  authorifed  in  the  regifter-office  for  that 
Riding. 

By  the  33  Geo.  2.  c.  30,  §  10.,  being  an  aft  for  widening  certain 
flreets,  ^c.  in  London,  it  is  enaftcd.  That  all  bargains  and  fales 
made  and  acknowledged  by  any  perfon  or  perfons  whomfoever, 
•which  Jljall  be  enrolled  in  the  hujlings  of  the  /aid  city,  of  any  lands, 
tenements,  and  hereditaments,  purchafed  by  virtue  of  and  for  the 
purpofes  of  that  a6l,  ftiall  have  the  force,  effedl,  and  operation  in 
law,  to  all  intents  and  purpofes,  which  any  fine  or  fines,  recovery 
or  recoveries  vi^hatfoever,  would  have  if  levied  or  fuffered  by  the 
bargainor  or  bargainors,  or  any  perfon  or  perfons  feifed  of  any 
eftate  in  the  premifes,  in  truft  for,  or  to  the  ufe  of,  fuch  bargainor 
or  bargainors,  in  any  legal  manner  or  form  whatfoever.] 

We  (hall  now  confider, 

(A)  Who  may  bargain  and  fell,  and  to  whom. 

(B)  What  niay  be  bargained  and  fold  [and  how  a 
Bargain  and  Sale  fliall  be  taken]. 

(C)  In  what  Manner  a  Bargain  and  Sale  may  be  made; 
and  herein  of  the  Words  to  be  made  ufe  of. 

(D)  Of  the  Confideration, 

(E)  Of  the  Enrolment, 

Vol.  I.  H  h  And 
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And  herein, 

'    I.     The  Relation  between  the  Enrolment  and  the  Dee(J. 

2.  What  Eftates  are  to  be  enrolled  i  and  herein  of  the 
Exception  as  to  Lands  in  Cities,  Boroughs,  ^V. 

3.  The  Time  of  Enrolment. 

(F)  The  Manner  of  pleading  Bargains  and  Sales. 


(A)  Who  may  bargain  and  fell,  and  to  whom. 

Bro.  K-'/r-  'TTHE  king,  and  al!  other  perfons  that  cannot  be  feifed  to  a  ufe, 
r,iei:t toUjcs,    L     cannot  barsrain  and  fell;  for  at  common  law,  when  a  man 

*      Hard  .  .  • 

*6S.  Foph.  ^''^  ^*^^^  ^'^^  VinA  for  money  without  giving  livery,  the  ufe  only 
7s.  paifed  in  equity,  and  this  is  now  executed  and  becomes  a  bargain 

and  fale  by  the  ftatute  ;  but  antecedent  to  any  fuch  execution 
there  muft  be  a  ufe  well  raifed,  which  cannot  be  without  a  per- 
fon  capable  of  being  feifed  to  a  ufe,  which  the  king  is  not,  there 
being  no  means  to  compel  him  to  perform  the  ufe  or  truft  ',  for 
the  Chancery  has  only  a  delegated  pov/er  from  the  king  over  the 
confciences  of  his  fubje£ts  ;  and  the  king,  who  is  the  univerfiil 
judge  of  property,  ought  to  be  perfectly  indifferent,  and  not  to 
take  upon  him  the  particular  defence  of  any  man's  eilate  as  a 
truftee. 
idCcf.  96.         If  tenant  in  tail  bargains  and  fells  his  land  in  fee,  this  pafleth 
98.    Sanl.    jjj-j  eft^tg  determinable  {a)  upon  tlie  life  of  tenant  in  tail,  for,  at  com- 
Cu.  Lit.-'c.  mon  law,  the  u*e  could  not  be  granted  of  any  greater  eftate  than 
b.  [(a) But  the  party  had  in  him;  now  tenant  in  tail  had  an  inheritance  in 
not  an  eftate  j^j^^^  j^^j.  j^g  eculd  difoofc  of  it  ouly  during  his  own  life ;  and  there- 
terminable,    fore  when  he  fells  t)ie  ufe  in  fee,  cejlui  que  ufe  hath  a  kind  of  in- 
but  only  a     hcrltauce  yet  determining  within  the  compafs  of  a  life  ;  and  the 
'^r^/'hoid^''^    ftatute  executes  it  in  the  fame  manner  as  he  hath  the  ufe,  and 
^non.  confequently  he  will  have  fome  properties  of  a  tenant  in  fee,  and 

Cirter,  fomc  of  a  tcuaut  for  life  only  ;  but  if  tenant  for  life  bargains  and 
m^  And  ^^^^^  "^  ^^^'  ^'"^  pafftth  only  an  eftate  for  {b)  life,  for  he  could 
cfL-atesno      uot  pafs  the  ufe   of  an  eftate  for  life  to  the  bargainee,  and  the 

forfeiture,     ftatute  cxccutes  the  poiTefiion  as  the  party  hath  the  ufe. 
4  Leon.  1 24. 

If  a  hufband,  feifed  of  lands  in  right  of  his  wife,  or  tenant  In 

tail,  bargains  and  fells  the  trees  growing  on  the  lands,  and  dies 

before  feverance,  the  bargainee  cannot  afterwards  cut  them  down 

and  take  them  away. 

KeUv.  84.         If  a  fon  and  heir  bargains  and  fells  the  inheritance   of  his 

B^^fthe^    father,  this  is  void,  becaufe  he  hath  no  right  to  transfer;  the 

fon  linkers  a  f^^^e  law  of  a  [c)  releafe. 

feoffment  of  the  inheritance  of  his  father,  this  pafTctb  an  eftate  during  the  fon's  life  ;  for  it  is  t 
d-jjctf.n  to  the  father ;  and  the  fon,  al'cm  the  father's  death,  cannot  avoid  it ;  for  no  man  can  allege  an 
injury  in  any  voluntary  adt  of  his  own.  Qo.  Lit.  265.  a.  (<:)  But  if  the  fon  rclealcth  with  warranty, 
fee  and  his  heirs  are  for  ever  hereafter  barred  by  the  rebutter.    C&.  Lit,  26 1.  a. 

2!  ^  If 
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If  there  be  tv/o  jointenants,  and  one  of  them  make  a  bargain  Cro.  Jac. 
and  fale  of  his  own  eftate  in  fee,  and  the  other  die  before  enrol-  53-    ^o. 
ment,  the  other  moiety  fliall  furvive  to  the  bargainor  ;  for  fince  Bulft.  3." 
•the  freehold  is  in  the  bargainor,  the  inheritance  continues;  but  [(^Jihis 
if  fuch  jointenant  had  bargained  and  fold  (a)  toiutn  JJatum  fuum  in  "^''^-'^^'onit 
fee,  though  he  died  before  enrolment,  yet  if  the  deed  were  after-  edbytheaur 
wards  enrolled,  the  moiety  would  not  furvive,  but  would  pafs  to  shorties  re- 
the  bargainee.  f'^'^'tl"" 

&  JS  It  to  b€ 

found  in  any  cafe. book  wherein  this  cafe  is  repotted.  Br.  tit.  Fa'tts  enroll,  p.  li.  Cro.  Car.  217.  569, 
Bac.  Max.  Reg.  14.  Brook,  in  his  Abridgment,  ufcth  the  general  words,  «  all  his  land?  and  tene- 
ments in  D.  ;"  and  faith,  that  they  will  not  pafs  the  enticrty,  bccaufe  the  enrolment  hath  relation  to  the 
delivery  of  t.he  deed  ;  and,  of  courie,  can  pafs  no  more  than  the  bargainor  had  at  the  time  of  the  delivery. 
The  bargain  and  fale,  it  hath  been  faid,  occalions,  of  itfelf,  l/efon  enrolment,  a  feverance  of  the  joint- 
tenancy.     Owen,  70.  arguendo.^ 

[If  a  mortgagor  entreats  a  ftranger  to  redeem  the  land  at  the  Cro.Ei.402. 
day,  and  covenants  by  indenture,  that  after  fuch  redemption  the  c'^'ias.ad- 
flranger  (hall  have  the  land  to  him  and  his  heirs  ;  and  that  he,  in  ''10  Liiz'.*^ 
confideration  of  fuch  a  fum,  will  (land  fcifcd  to  the  ufe  of  him  Bac.  Max, 
and  his  heirs;    the  ftranger  redeems  the  land  at  the   day  the  ^*fi*  H- 
mortgagor  enters,  and  the  deed  is  enrolled  within  fix  months  ; 
yet  nothing  patleth,  becaufe  he  had  not  any  eftate  or  intereft 
therein  at  the  time  to  contra£l  for  it.] 

If  an  infant  bargains  and  fells  his  land  by  deed  indented  and  a  IrA.  67J. 
enrolled,  he  may  plead  non-age  at  any  time;  for,  notwithftanding 
the  ftatute,  the  bargainee  claims  by  the  deed  as  at  common  law, 
which  was,  and  therefore  is  ftill,  defeafible  by  non-age. 

If  a  wife  joins  with  her  huftjand  in  a  bargain  and  fale  by  deed  a  Tnft.  673. 
indented  and  enrolled  of  her  lands,  yet  it  fliall  not  bind  her  ;  for  ^^  ^'^-  43* 
the  wife  caimot  be  examined  by  any  court  without  writ,  and  [ndielo^l'v 
there  is  no  writ  allowed  in  this  cafe,  which  is  for  the  better  fe-  upon  it,  will 
curity  of  wives,  who  are  by  cur  law  entirely  fubjected  to  the  ^'."/  ^^^ 
will  of  the  huftjand.  '^^'^  ^  "' 

■■    cuftom,   the  deed  itfelf  will  bind  her.    Br.  Abr.  tit.  FaUs  enrall.    pi.  lo.l 

A  man  may  bargain  and  fell  to  a  corporation,  for  they  may  10  Co.  24.. 
take  a  ufe,  though  the  money  be  given  by  the  governors  in  thc'iv  ^'^'  *J1'^'' 
natural  capacity. 

A  man  may  bargain  and  fell  to  his  fon,  but  then  the  confi-  7  Co.  40. 
deration  of  money  ought  to  be  exprefled,  and  it  ought  to  have  l.^\^'^' 
all  the  other  circumftances  of  a  bargain  and  fale  :  but  this  fhall  30^'.  vent. 
operate  as  a  covenant  to  ftand  feifed,  if  there  be  none  but  the  ^':7'  Lev. 
'confideration  of  natural  love  and  affedlion  exprefied.  ^^' 


(B)  What  may  be  bargained  and  fold,  [and  how  a 
Bargain  and  Sale  fhall  be  taken.] 

ANY  freehold  or  inheritance  in  pofTeffion,  reverdon,  or  re-  «Co.£4. 
mainder,  upon  an  eftate  for  years,  or  life,  or  in  tail,  may  ^>*''  3°9- 
be  bargained  and  fold,  but  the  deed  fliall  be  enrolled.  ^  ^  '   '** 

H  h  2  But 
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s  Inft.  671.  But  a  man  feifed  of  a  freehold  may  bargain  and  fell  It  fof 

I  Roil.  Rep.  yg^^g^  jj„(j  i^i^jg  (^^]\  be  executed  by  the  ftatute  of  ufes  ;  but  it 

a  Inft.  671.  need  not  be  enrolled  by  the  ftatute  of  enrolments. 

^Qg  .  A  man  poflefTed  of  a  term  cannot  bargain  and  fell  it  fo  as  to 

36.   pVh.  be  executed  by  the  ftatute. 

76.    Sir  T.  Jones,  217. 

3  Co.  126.  A  rent  in  ejfc  may  be  bargained  and  fold,  becaufe  this  Is  a 
And.  327.  freehold  within  the  ftatute  \  and  before  the  ftatute  a  rent  newly 
lupon  abar  Created  might  have  been  bargained  and  fold,  becaufe  when  vao- 
gain  and  faic  ney,  38  an  equivalent,  was  given,  and  ceremonies  or  words  of 
according  to   j^^  were  wantincf    the  Chancery  fupplied  them :  but  it  feems, 

theftatute.a     ,  ,-  ^v       n.   Z.\  1  j  ^  u      U  -J 

lent  may  be   ^"^^  ivci^t  the  Itatute,  a  rent  newly  created  cannot  be  bargamed 

xeferved.       and  fold,  becaufc  there  ought  to  be  a  frecliold  in  fome  other  per- 

s  Co.  54.]     fjjj^^  J.Q  |jg  executed  in  cejlu'i  que  ufe ;  but  here  can  be  no  feifin  of 

this  rent  in  the  bargainor,  becaufe  no  man  can  be  feifed  of  a 

rent  in  his  own  land,  and  confequently  there  can  be  no  eftate  to 

be  executed  in  the  bargainee. 

Cro.  Jac.  If  A.y  by  indenture  enrolled,  bargains  and  fells  lands  to  B, 

389.Beaud.  ^^^  j-^jg  hcirs,  with  a  way  over  other  of  the  lands  of  ^.,  this  is 

void  as  to  the  way ;  for  nothing  but  an  ufe  pafles  by  the  deed, 

and  there  can  be  no  ufe  of  a  thing  not  in  eje,  as  a  way,  common, 

^c,  before  they  are  created. 

iCo  87.  b.         [Before  the  ftatute  of  H.  8.,  if  a  man  had  bargained  his  land  for 

loo.  b.  Co.  nnoney  generally,  without  the  words  "  his  heirs,"  the  chancellor 

Br.'tit.'cen-  would  oblige  him,  according  to  confcicnce  and  the  intent  of  the 

trap.  Bar-    parties  according  to  the  valjie,  to  execute  an  eftate  in  fee,  for 

^J^"b't"  \      ^^^^  were  then  things  merely  in  truft  and  confidence  ;  but,   fince 

the  ftatute,  they  are  transferred  and  made  into  an  eftate  in  the 

land;  and  therefore  without  tiie  word  "  heirs"  the  bargainee  hath 

only  an  eftate  for  life. 

Tyrrel's        '    If  one,  in  conGderation  of  ten  pounds,  bargain  and  fell  his 

cafe,  Dy.      jj^^d  to  A.  and  his  heirs,  to  have  and  to  hold  to  A.  to  the  ufe 

^7.^'s!c"  *  ^^  ^^^  bargainor  for  life,  the  remainder  in  tail  to^.,  the  remain- 

iCo.  156. b.  der  to  the  right  heirs  of  the  bargainor-,  the  habendum  in  this 

C0.L1t.271.  ^^£g  jg  yQi(j    aj^d  ^.  and  his  heirs  Ihall  have  the  land  for  ever.] 

J).    1  hough  •* 

a  ufe  could  not  rife  as  a  ufe  upon  a  ufe,  whctlicr  eq^uity  wouli  not  fupport  il  as  a  txuft  ?  Afh  t- 
Gallen,  i  Ch.  Ca,  114. 


(C)  In  what  Manner  a  Bargain  and  Safe  may  be  made; 
and  herein  of  the  Words  to  be  made  Ufe  of. 


75»     A  T  common  law  lands  might  be  bargained  and  fold  by  words- 
■9-     ^^   only,  for  it  was  the  conlidexation  that  in  equity  raifed  tlic 


2  Inft.  675. 
Dyer,  225. 

Dait.'es.*     "fcj  hut,  fince  the  ftatute  of  27  H.  8.  cap.  16.  lands  cannot  pals 
And  there-    without  Indenture. 

fore  lands  in 

cities  and  boroughs  might,  fince  this  aft,  till  the  29  Car.  2.  c.  3..  hare  been  bargained  and  fold  by 

word  only.     2  Inft.  676.    Yelv.  124.    Sec  fcji. 

1 1nft.  672.       It  Is  not  neceflary  to  ufe  the  words  bargain  and  fale,  but  any 
Cro.  Jac.     .^Qjds  equivalent  are  f^ifhcient.  and  whatever  words  upon  valuablis^ 

aiO.M0.34.  *  '  r  1        ..• 

■*^  13  confideration 
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confideration  would  have  raifed  an  ufe  of  any  lands,  ^c.  at  com-  Cro.  EUz. 
men  law,  the  fame  amount  to  a  bargain  and  fale  v/ithin  this  ad;  -,  '^^• 
as  if  a  man  by  deed,  bfc.  for  a  valuable  confideration  covenants 
to  (land  feifed  to  the  ufe  of  another,  is^c. 

Though  the  deed  may  be  either  in  parchment  or  paper,  yet  ^  imt.  373. 
the  enrolment  mud  be  in  parchment  only,  for  that  is  implied        ^ 
when  an  enrolment  is  to  be  in  any  of  the  courts  of  record  at 
Wejlm'imjler ;  and  in  the  claufe  of  enrolment  by  the  clerk  of  the 
peace,  it  is  particularly  provided,  that  he  fhall  fufficiently  enrol 
and  engrofs  it  in  parchment. 

A  man  demifes,  bargains,  and  fells  a  manor,  part  in  demefne,  2  Co.  35. 
and  part  in  tenants'  hands,  for  feventeen  years,  the  party  may  "^]'*^'*'' 
choofe  either  to  take  it  by  way  of  leafe  at  common  law, 
and  then  the  tenants  muft  attorn  ;  or  by  way  of  bargain  and 
fale  without  attornment ;  and  this  agrees  with  the  policy  of  the 
common  law,  to  take  every  man's  grant,  fo  as  to  pafs  fuch  an  in-.^ 
terelt  as  (hall  be  mofl  advantageous  for  the  grantee  ;  and  fince, 
in  this  cafe,  the  words  allow  a  double  way  of  taking  it,  the 
grantee  (hall  be  judge  which  is  moft  beneficial. 

[A  bargain  and  fale  made  to  one  with  the  addition  of  knight,  LordEwre 
who  is  not  fo,  is  good.l  ,    .  I:  ^","=''- 

'        o  -■  land,  Cto.  J.  440, 


(D)  Of  the  Confideration. 

1 F  a  man  bargains   and  fells  lands  for  divers  good  caufes  and  i  Co.  176. 
■*   confiderations,  it  is  void,  unlefs  money  be  averred  •,  for  felling  ^°-  S^s- 
ex  vi  lermifii  fuppofes  a  transferring  a  right  of  fomething  for  ^^^  ;"V^J^  * 
money,  the  common  medium  of  commerce  j  but  if  there  be  no  and  Piowd, 
fuch  confideration  it  may  be  an  exchange,  a  covenant  to  Hand  533- 
feifed,  grant,  ^c,  but  it  can  be  no  fale  within  the  ftatute. 

If  there  be  a  confideration  of  money  exprefled  in  the  deed,  no  Mo.  570. 
averment  nor  evidence  can  be  admitted  againft  it,  for  the  af-  -po^^^ft'* 
firmative  (< 
the  negativ 


ative  (a)  is  proved  by  the  deed,  and  it  is  impollible  to  prove  z^^.[{a)E^^t 

necrative.  feeThurlev.  Madifon,  Sty.  462.] 

If  the  deed  fays  for  a  competent  fum  of  money,  it  is  fufhcient.  Moor,  ihiJ. 
without  averring  the  fum,  for  it  is  a  fale  if  there  be  any  money. 

A  man  in  confideration  of  70/.  bargains  and  fells  to  his  daugh-  1  Leon.  170. 
ter  and  jf.  S.  in  tail,  who  intermarry  ;  it  may  be  averred  tarn  in  J  J°;^jf^ 
cotifideratione  vinritagii,  quani  in  confid'  de  70/.  for  a  man  may  aver 
any  confideration  confillent  with  that  in  the  deed. 

If  a  man  in  confideration  that  J.  S,  was  bound  in  a  recog-  Cro.  Ellz, 
jilzance,  and  other  bonds  for  him,  and  for  divers  other  good  394- 
caufes  and  confiderations  bargains  and  fells  his  land  to  him  and 
his  heirs,  it  is  not  good. 

If  a  man  in  confideration  of  fo  much  money  to  be  paid  at  a  Dyer,337,a, 
day  to  come  bargains  and  fells,  the  ufe  palTerh  prefently,  and  after 
the  day  the  party  hath  an  adion  for  the  money,  for  it  is  a  fale  by 
the  money  paid  prefently  or  hereafter. 
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ainft.  67*.  [^.  by  deed  indented  and  enrolled,  in  confideration  of  loo/. 
paid  by  J5.,  bargains  and  fells  land  to  B.^  C,  and  2).,  parties  to 
the  indenture :  in  this  cafe  the  land  pafleth  to  all  •,  for  although 
the  valuable  confideration  be  exprefled  to  be  paid  only  by  one, 
yet  it  muft  be  intended  that  it  was  paid  by  all,  that  the  land  may 
pafs  to  all  according  to  the  meaning  of  the  parties:  and  confider- 
ation given  by  one,  is  fufficient  to  convey  the  land  to  all.] 

(E)  Of  the  Enrolment :  And  herein, 
I .  The  Relation  between  the  Enrolment  and  the  Deed. 

Dyer,  ai8.  A  T  common  law  the  ufe  pafled  from  the  delivery  or  date  of 
ainft'e-'  *^^^  ^'^^^^  ^""^  ^y  ^^^^  ftatute  27  H.  8.  cap.  10.  the  pofleffion 

Cn.  Jac.  '    pafled  as  the  party  had  the  ufe  at  the  time  of  the  delivery  of  the 
408.   Roll,    deed ;  but  it  was  thought  proper  to  add  fome  further  circum- 
Owtn^'il     ft^"ces,  which  is  done  by  cap.  \6.  and  therefore,  if  thefe  circum- 
130.  '       '  ftances  are  obferved,  it  hath  the  fame  efte£t  it  had  before  at  com- 
mon law,  to  wit,  to  raife  the  ufes  from  the  delivery;  for  the 
words  of  the  ftatute  are  only  to  add  fome  things,  and  not  to 
abolilh  or  fet  afide  the  force  it  had  formerly. 
Cro.  Jac.  If  ^.  bargains  and  fells  lands  to  B.  and  his  heirs,  and  before 

ham  V.  M-  enrolment  B.  reciting  this  bargain  and  fale  to  be  by  indenture  en- 
fop,  2  inft.  rolled,  bargains  and  fells  to  C.  and  his  heirs,  all  the  eftate  which 
*7S'  Vf"'-  he  had  by  the  faid  indenture  enrolled,  and  after,  the  firfl,  and 
twobaigains  t^^"*  the  fecond  deed  is  enrolled;  by  Daniel  and  Kifig/mi//,  the 
and  files  are  lands  are  well  conveyed  to  C.  for  when  the  firft  indenture  was 
n-.ade  of  the  enrolled,  the  eftate  was  in  B.  ab  initio  to  bargain,  fell,  b'r.  and 
to  twofeve-  t^^  words  in  the  fecond  deed  are  apt  enough  to  pafs  the  land,  and 
ra!  perfons,  the  recital  of  the  enrolment  immaterial :  but  Anderfon  and  IVar^ 
and  ths  laft    Jferioti  ct>nt' ;  for  a  man  cannot  pafs  what  he  hath  not ;   and  till 

deed  is  firft       1.11  iiiniii-  ii  rr-    1         i  1 

enrolled, and  ^"6  deed  was  enrolled  B.  had  nothing;  and  he  pafled  only  what 
afterwards  he  had  by  indenture  enrolled  :  But  JFalmJly  held,  the  land  pafled 
the  firft  deed  j^^^   ]^y  y-^^^^-^  ^f  ^^^^  mifrecltal,  but  that  otherwife  it  would  have 

IS  alio  enrol-         /fi  .■  i-iiri 

led  within  pafled  ;  and  It  was  adjudged  for  the  defendant,  according  to  the 
fix  months,    opinion  of  the  three  laft  judges. 

tuyer  /hall  have  the  land  :  for  when  the  deed  is  enrolled,  the  bargainee  is  feifed  of  the  land  from  the 
delivery  of  the  deed,  and  the  enrolment  fliall  relate  to  it.  Wood's  Inft.  259.  See  Mo.  41.  Cro.  Ja. 
409.  Noy,  106.  If  a  man  bargains  and  fells  to  A-,  and  afterwards  makes  a  bargain  and  fale  of  the 
fame  hnd  to  F.,  and  the  deed  to  B-  is  firft  enrolled,  but  the  deed  to  y?.  is  not  enrolled  within  the  fix 
months,  the  bargain  and  fale  to  ^,  is  good  :  but  if  the  deed  to  A.  had  been  enrolled  within  the  fix 
months,  the  deed  to  B.  had  been  void.     Hob.  165.] 

faid  w  beT  ^^  ^  diflcifor  bargain  and  fell  land,  and  the  diflelfee  releafe  to. 

adjudged,  °  ^^^  bargainee  before  enrolment,  it  is  void.     But  a  releafe  {a)  to 

_Mo.  10.  El.  the  difleifor  before  enrolment  had  been  good ;  and  then  the  en- 

'caf^°'^'^'  rolment  fhould  pafs  the  eftate  to  tlie  bargainee,  and  he  ihould 

{a)  I  Ro.  *^k6  advantage  of  the  releafe.] 

Rep.  ibid, 

Bulftr.  8,  9.  If  a  man  bargain  and  fell  his  manor,  to  which  there  is  an  adr 
vowfon  appendant,  the  bargainee  can  make  no  title  to  prefent 
before  enrolment.  .jr 


esi. 

^Ani 

3.  .6 

1.  201. 

4  Leon.  4. 

Poph 
Hob. 

•49- 

ZZ2. 

2lnfl 

:.  674. 

Hob. 

l-,b. 

And. 

229. 

337- 
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If  a  man  bargains  and  fells  his  land,  and  then  fufFera  a  recorery,  4C0.  Hind'i 
levies  a  fine,  or  makes  a  feofFment  to  the  bargainee,  and  then  the  ^^/'=-  ^°\ 
deed  is  enrolled,  the  land  pafleth  by  the  recovery,  fine,  or  feofF- 
ment •,  for  fince  the  freehold  and  the  ufe  is  in  the  bargainor  till 
enrolment,  it  mud  pafs  by  the  recovery,  ^c;  and  when  it  hath 
pafled  by  the  recovery  the  ufe  cannot  rife,  nor  pofleflion  be  exe- 
cuted from  the  date  of  the  deed. 

If  the  bargainor  or  bargainee  die  before  enrolment,  it  may, 
notvi'ithftanding,  be  enrolled,  for  here  are  p-irtles  to  give  and  t.ike 
the  intereft  when  it  begins  to  veil ;  for  it  veils  from  the  date  of 
the  deed  ;  otherwife,  in  the  cafe  of  an  attornment. 

If  a  man  bargains  and  fells  his  land,  the  bargainee  may  be  Vent.  361. 
tenant  to  the  pradpe\)tiorc  enrolment,  and  may  receive  a  releafe  *  ""-Jia'* 
before  enrolment. 

But  where  the  commiflioners  of  a  bankrupt  had  alTigned  the  iVent.  360: 
bankrupt's  lands  to  the  leiTor  of  the  plaintiff,  and  the  indenture  "^r"*;^'^^' 
was  afterwards  enrolled,  but  the  declaration  was  upon  a  demife  zjones.ijfi. 
made  after  the  indenture,  and  before  the  enrolment ;  it  was  ad-  S.c.  Carth. 
judged,  that  this  declaration  was  not  fufFicient.  a/'ud^don 

the  authority  of  this  cafe.     Show.  207.  S.C.  where  it  is  faid,  that  Holt,  Ch.  Juft.  held,  that  it 
was  not  amendable. 

If  a  man  bargains  and  fells  a  reverfion,  and  the  tent  is  incurred,  Owen,  1 50. 
and  afterwards  the  deed  is  enrolled,  the  bargainee  fliall  have  the  ^°^^^^°^' 
rent  unpaid  \  but  if  the  rent  be  paid  to  the  bargainor,  the  tenant  is 
not  only  excufed,  but  the  bargainor  is  not  accountable,  becaufe 
the  contract  had  not  any  cfFetSl:  to  pafs  the  eftate  from  the  bar- 
gainor before  enrolment  -,  and  the  relation  of  a  law  cannot  make 
void  an  acSl  that  was  lawful,  for  it  cannot  be  fet  afide  but  by  an 
cxprefs  and  pofitive  law. 

If  a  man  makes  a  leafe  for  life,  referving  rent,  with  claufe  of  Owen,  69. 
re-entry,  and  then  bargains  and  fells  the  reverfion,  the  bargainee 
demands  the  rent,  and  the  leiTee  refufes,  and  then  the  deed  is 
enrolled,  the  bargainee  cannot  enter  for  the  forfeiture  ;  for,  till 
enrolment,  he  is  not  grantee  of  the  reverfion  within  the  ftatute 
capable  of  the  duty  -,  and  confequently  at  the  day  could  make  no 
legal  demand,  which  was  precedently  neceflary  to  this  entry. 

If  a  man  feifed  in  fee  is  bound  in  a  recognizance,  and  then 
bargains  and  fells  all  his  lands,  and  then  the  recognizance  is  for- 
feited, and  then  ?i.fcire  facias  is  fued  out  agalnft  the  land  in  the 
hands  of  the  bargainor,  and  then  the  deed  is  enrolltfd,  thisyinv  Car.  217. 
facias  is  not  maintainable. 

If  before  enrolment  the  bargainor  and  bargainee  grant  a  rent,  Co,  Lit. 
£5*r.  after  enrolment,  by  operation  of  the  ftatute,  it  fhall  be  the  ''^7"  ''• 
grant  of  the  bargainee,  and  confirmation  of  the  bargainor. 

If  lands  are  bargained  and  fold,  and  the  bargainee  dies  before  And.  i6r. 
enrolment,  his  wife  fhall  not  be  endowed  ;  fo  if  a  man  bargains  '-^°-  ^^^^ 
and  fells  lands  by  indenture,  and  then  takes  a  wife  and  dies,  and  it  unds  ate 
after,  the  deed  is  enrolled,  the  wife  fhall  not  be  endowed.  bargained 

and  fold, 
and  a  ftranger  enters,  and  then  the  deed  is  enrolled,  the  baigainec  dies,  his  wife  ihall  be  endowed  j  hut 
ftfx  this  v'idi  tit.  Dnvn, 

H  h  4  [A  covenant 


ICO. 

Codb. 

156. 

Latch. 

157- 

Sid. 

310. 

Cro. 

Car. 

217. 

2  And.  160. 

Owen,  69, 

70. 

2lnft. 

674. 

Cro. 
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Northcott  V.      [A  covenant  in  a  bargain  and  fale  not  enrolled,  is  blndinc;.] 

Underiiill,  "  •* 

I  Ld.  Raym.  388.     i  Salk.  199. 

2.  What  Eftates  are  to  be  enrolled  5  and  herein  of  the  Exception 
as  to  Lands  in  Cities,  Boroughs,  l2c. 

ainft. 671.       All  eftates  of  freehold  and  inheritance  muft  be  enrolled;  but 
if  a  man  bargains  and  fells  his  lands  for  any  number  of  years,  the 
deed  need  not  be  enrolled. 
7  Co.  Be-        If  a  man  bargain  and  fell  land  to  his  fon  in  confideration  of 
del's  cafe,      money,  the  deed  muft  be  enrolled ;  but  if  the  father,  in  con- 
fideration of  natural  love  and  afFedlion,  and  alfo  for  money,  grant 
land  to  his  fon,  this  need  not  be  enrolled ;  for  covenants  to  ftand 
feifed  are  net  within  the  words  of  the  ftatute,  and  where  the  con- 
fideration of  blood  is  exprefled,  it  may  enure  as  a  covenant  to 
Hand  feifed ;  but  it  is  only  a  fale  when  the  confideration  of  money 
is  alone  exprefled,  for  that  excludes  all  other  tacit  confulevations. 
ilnft.  676.        Lands  in  cities,  boroughs,  istc.  that  have  the  privilege  of  en- 
Dyer,3Z9.    j-olments,  are  not  within  the  a£l ;  for  though  the  intent  of  the 
Yeiv.124.    ftatute  be,  to  have  excepted  them  from  enrolments  in  the  courts 
Seefl«/eC.    oi  Wejlmmjler  only,  yet  the  ftatute  is  fo  worded  that  they  are 
difcharged  from  any  enrolment  at  all  -,  and  therefore  the  poflcflion 
of  fuch  lands  is  executed  from  the  date  of  the  deed. 

3.  The  Time  of  Enrolment. 

4  Inft.  674.       It  muft  be  enrolled  within  fix  months  from  the  date,  which 
ii  Co.  62.      {yjaii  be  accounted  according  to  the  computation  of  twenty-eight 

days/»^r  month;  for  month,  in  its  proper  and  original  fignification, 

is  the  fpace  of  time  meafured  by  the  complete  courfe  of  the  moon; 

as  the  year  is  the  time  meafured  by  the  complement  of  the  fun's 

courfe. 
Hob.  410.         From  the  date,  and  from  the  day  of  the  date,  in  this  cafe,  is 
Mo.  40. 42.  taken  as  all  one,  as  it  is  in  all  other  cafes  of  computation,  and 
\  Co.'i/b!'  therefore  the  enrolment  may  be  on  the  day  of  the  date,  or  on  the 
byer,2i8.b.  hft  day  of  the  fixth  month  after  the  day  of  the  date  ;  for  though 
4  Leon.  4.    ^j^en  an  intereft  pafleth  from  the  day  of  the  date,  the  day  itfelf 
-  Lev .'438.    is  excluded  ;  yet  when  a  time  is  ftinted,  in  which  an  a£t  ought 
2  Salk.  413.  to  be  done,  it  is  in  order  to  haften  the  doing  of  that  a£t ;  and 
P'"  '•      g     therefore  the  doing  of  it  on  the  day  from  whence  the  period  is 
Dougl.463.  firft  reckoned  is  within  the  time  appointed,  and  the  laft  day  of 
3TcrmRep.  the  fixth  month,  is  within  the  words  of  the  time  given. 
623. 
Hob.  140.         If  the  deed  has  no  date,  the  fix  months  are  to  be  reckoned 

2,inii.674.  fjroni  the  deliverv,  but  not  otherwife. 

Mo.  42. 


'Bargain  ann  ^ale»  473 

(F)  The  Manner  of  pleading  Bargains  and  Sales. 

A  Bargain  and  fale  is  a  deed  enrolled,  and  as  fuch  muft  be  C0.LJt.1a5. 
pleaded;    and  the  deed   itfelf,  whereby  the  ufe  originally  ^  j^ft '5''* 
pafleth,  being  a  matter//;  paisy  muft  be  produced,  and  not  the  4C0.71. 
tenor  of  the  deed,  which  is  on  the  roll  of  record :  for  though  the  5  *^o-  53* 
enrolment  being  on  record  is  of  undoubted  veracity,  being  the  j,^®*^*^*^ 
tranfa  'Hon  of  the  court,  yet  the  private  deed  has  not  the  fanftion 
of  a  record,  though  publickly  acknowledged  and  enrolled ;  for  it 
might  have  been  falfly  and  fraudulently  dated,  or  ill  executed. 

The  party  that  claims  by  any  bargain  and  fale,   muft  (hew  in  Yelv.  213. 
what  court  the  deed  is  enrolled,  becaufe  he  muft  fliew  all  things  ^°['y  ^'"^ 
in  certain  that  make  out  his  title  ;  otherwife  his  adverfary  would  jac/zgi.™* 
be  put  to  an  infinite  fearch  before  he  could  traverfe  with  fecurity.  s.  C. 

In  debt  for  rent  the  plaintiff  declared  upon  a  leafe  made  by  a  Allen,  19, 
ftranger,  who  after  bargained  and  fold  the  reverfion  to  the  plain-  ?^'"S  *""* 
tiff  ^t'r  indeuturcun  debito  niodo  irrotiilai'  in  curia  Cancellariie ;    and  Carter  221. 
afcer  verdi£l:  for  the  plaintiff,  judgment  was  arretted,  becaufe  it  Stile,  34. 
was  not  allceed  that  the  enrolment  was  within  fix  months,  nor  ?  ^-  ^"* 
fecur.dum  formavi  Jlattiti ;  and  debito  modo  will  not  help  it,  for  it  arrefted  ac- 
might  be  fo  at  common  law.  cordingly; 

for  d.h'ito  modo  may  be  an  enrolment  at  common  law. 

If  a  man  makes  a  leafe  for  years  the  loth  of  Alay,  and  after-  Forthisvafc 
wards  bargains  and  fells  his  lands,  and  antedates  the  deed  by  p^">  n^* 
making  it  the  loth  oi  April,  and  the  enrolment  is  alfo  as  of  that  zLeoii.  121, 
time,  the  lefTee  is  without  remedy,  for  he  cannot  aver  againft  the  sLeon.  175, 
record.  ,  '76.  Savii, 

91.  fcwf',  and  head  of  Pleas  ar.d  PUadingi, 

In  pleading  a  bargain  and  fale  the  party  ought  regularly  to  aver  Leon.  170. 
payment  of  the  money.  ^'^'  ^°'"'» 

the  want  thereof  is  helped  after  verdift,  upon  non  concejjlt ;  for  it  muft  be  intended  proved  at  the  trial. 
Lev.  308.  2  Stra.  1269.  Ld.Raym.iii.  Vent.  io8.  T.  Raym.  200.  [By  10  Ann.  c.  18.  §  3., 
if  a  bargain  and  fale  enrolled,  be  pleaded  with  zprofert,  a  copy  examined,  and  proved  on  oath,  lignei 
by  the  proper  officer,  having  cuftody  of  fuch  enrolment,  Ihall  be  of  the  fame  etFeft  as  the  original— 
The  indorfement  on  the  deed,  by  the  proper  officer,  is  always  received  as  fufficient  evidence  of  the  en- 
rolment. Dougl.  56.  If  divers  perfons  feal  a  deed,  and  but  one  of  them  ackiiowlege  it,  and  it  be 
thereupon  enrolled,  this  is  a  good  enrolment  within  the  ftacute,  and  it  may  be  given  in  evidence,  as  ■ 
deed  enrolled.    Thurle  v.  Madifon,  Sty.  462.] 
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(A)  Who  are  efteemed  Hufband  and  Wife ;  and 
herein  of  the  Legality  of  the  Marriage,  and 
Marriage  Contrads. 

(B)  Of  the  Power  given  the  Hufband  by  Law  over 
the  Perfon  of  his  Wife ;  and  herein  of  her  Re- 
medy for  any  Injury  done  her  by  him. 

(C)  Of  his  Intereft  in  her  Eflate  and  Property  :  And 
herein, 

I.  Of  the  Real  Eftate  in  her  Right. 
#*  2.  Of  her  Chattels  Real,  or  Leafehold  Interefts. 

3.  Of  her  Perfonal  Eftate  in  Poffeflion,  and  Chofes  in  Aclioti. 

(D)  Of  the  Hufband's  Right  to  Things  accruing  to 
the  Wife  during  Coverture. 

(E)  Of  the  Wife's  Ads  and  Agreements  before 
Marriage,  in  what  Cafes  revoked  and  made  void 
by  the  Marriage. 

(F)  Where  the  Huiband  Ihall  be  liable  to  the  Wife's 
Debts  contraded  before  Marriage  ;  and  herein  of 
a  Wife  that  is  Executrix  or  Adminiftratrix. 

(G)  Where  fhe  alone  fhall  be  puniihed  for  a  Cri- 
minal Offence ;  and  where  the  Hufband  fhall  be 
anfwerable  for  what  fhe  does  in  a  Civil  AQion. 

(H)  Of  her  Contrads  for  Neceflaries  ;  and  how  far 
the  Hufband  is  bound  by  fuch  Contrads. 

( I  )  What  Ads  done  by  the  Hufband  or  Wife,  alone 
or  jointly  with  the  Wife,  will  bind  the  Wife  ;  and 
herein  of  her  Agreement  or  Difagreement  to  fuch 
Ads  after  the  Death  of  the  Hufband. 

(K)  Where  the  Hufband  and  Wife  muft  join  in 
bringing  Adions. 

(L)  Where  they  muft  be  jointly  fued. 

(M)  Where  a  Wife  fhall  be  confidered  as  a  Feme  Sole; 

[and  herein  of  her  feparate  Eftate.] 

What  Right  accrues  to  the  Reprefentatives  of  either  of  them, 
on  the  DifTolution  of  the  Marriage,  vide  head  of  £x(cu- 
tors  (trtd  Adminijlraiors, 


CBaron  anti  jFcme.  47^ 


(A)  Who  are  efteemed  Hufband  and  Wife ;  and 
herein  of  the  Legality  of  the  Marriage,  and 
Marriage   Contrads. 

For  the  learning  on  this  divlfion  of   the   fubjeft,    fee  tit. 
"  Marriage  and  Divorce." 

(B)  Of  the  Power  given  the  Hufband  by  Law,  over 
the  Perfon  of  his  Wife  ;  and  herein  of  her  Remedy 
for  any  Injury  done  her  by  him. 

THE  hufband  hath,  by  law,    power  and  dominion  over  his  i")  Crom, 
wife,  and  may  keep  her  by  force  within  the  bounds  of  duty,  p^'J  jf'c, 
and  may  (a)  beat  her,  but  not  in  a  violent  or  cruel  manner  ;  for,  in  f!  238.*  e. 
fuch  cafe,  or  if  he  but  threaten  to  beat  her  outrngeoufly,  or  ufe  her  Heti.  149. 
barbaroufly,  (he  may  {l>)  bind  him  to  the  peace  by  fuing  a  writ  of  ^^"^ '     ^ 
fupplicavit  out  of  Chancery ;  or  may  apply  to  the  Spiritual  Court  i  bi.  Com. 

for  a  divorce  propter  favitiam.  444- 

^    ^       ->  {b)  Dalt. 

C.68.  Lamb.  78.  Crom.  :33.  [Or  by  application  to  the  court  of  K.  B.  or  a  juftice  of  the  peace. 
Foft.  359.  I  Hawk.  P.  C.  253.  Ca.  Temp.  Hardw.  74.  2Str.  1202.  I  Burr.  621.  703.  11  Mod. 
J09.     And  the  hufband  may  demand  furety  of  the  peace  againft  the  wife.    2  Str.  1207.] 


But  a  wife  cannot,  fither  by  herfelf  or  her  prochein  atnyy  bring  Preced.  In 
z  hcmine  replegintido  againft  her  hufband;  for  he  hath  by  law  a  Chan. 49a. 
right  to  the  cuflody  of  her,  and  may,  if  he  think  fit,  confine  her,  ^'^   ""•''^' 
but  he  muft  not  imprifon  her  \  if  he  do,  it  will  be  a  good  caufe 
for  her  to  apply  to  the  Spiritual  Court  for  a  divorce  propter  f^nn- 
tiam;  and  the  nature  and  proceedings  in  the  writ  de  homine  reple- 
ginndo,  fhew  that  it  cannot  be  maintained  by  the  wife  againft 
her  hufband. 

A  wife  feparated  by   articles,  in  confideration  of  money  re-  Bur.  Rep,' 
ceived  by  the    hulhand,  with  covenants    from  him,  cannot  be   ^4^'  ^^"' 
feifed  by  him,  or  forced  to  live  with  him  *.  47  •      • 

•  In  cafes  of  unreafunable  or  improper  confinement,  the  courts  will  relieve  the  wife,  on  habeas  cor- 
pus. Ld.  Ferrers's  cafe,  i  Bur.  634.  fefc  [If,  upon  the  return  of  a  habfoi  corfm  fued  out  by  the 
hulband  to  bring  up  the  wife,  it  appear  that  he  hzth  uled  her  ill,  and  Ihe  exhibit  articles  of  the  peace 
againft  him,  the  court  will  not  order  her  to  be  delivered  to  him.    Anne  Gregory's  cafe,  4  Burr.  1991  •! 

(C)  Of  his  Intereft  in  her  Eftate  and  Property :  And 
herein, 

1.  Of  the  Real  Eftate  in  her  Right. 
a.  Of  her  Chattels  Real,  or  Leafehold  Intcrefts. 
3.  Of  her  Perfonal  Eftate  in  PofTefhon,  and  Chofes  in 
Adtion. 

I,  Of 


47^ 


^aron  and  jfeme. 

1.  Of  the  Real  Eftate  in  her  Right. 


10  Co.  4a;  "T^ROM  the  time  of  the  intermarriage,  the  law  looks  upon  the 
a  inft.  510.  1  hufband  and  wife  but  as  one  perfon,  and  therefore  allows 
Rol.  Abr.  of  but  one  will  between  them,  which  is  placed  in  the  hufband,  as 
347-  the  fitteft  and  ableft  to  provide  for,  and  govern  the  family ;  and 

•    for  this  reafon,  the  law  gives  the  huiband  an  abfolute  power  of 
difpofing  of  her  perfonal  property,  no  a6l  of  her's  being  of  any 
force  to  affe^l  or  transfer  that  which  by  the   intermarriage  (he 
has  refigned  to  him  :  but  the  freehold  and  inheritance  of  the  wife  is 
fubjedl  to  other  rules  and  regulations  •,  for  the  hufband  by  the 
marriage  does  not  become  abfolute  proprietor  of  the  inlveritance; 
but  as  the  governor  of  the  family,  is  fo  far  mafter  of  it  as  to  re- 
ceive the  profits  of  it  during  her  life,  but  hath  no  power  to  make 
an  abfolute  fale  of  it  without  her  confent. 
Co.LIt  351.       If  ^  ^^^  marries  a  woman  feifed  in  fee,  he  gains  a  freehold  In 
a.  Z73.  b.    right  of  his  wife.     [But  it  mull  be  pleaded,  that  the  huiband  and 
P^u^'u^^^'  wife,  in  right  of  the  wife,  were  feifed  in  fee,  not  of  freehold 

iThe  hul-  '       _      o  ' 

band  may      merely.] 

xnake  a  tenant  of  the  piacipe  of  his  wife's  eftate,  for  the  purpofe  of  fuffering  a  common  recovery 
of  it,  without  the  wife's  joining  him  in  a  fine.  Robinfon  v.  Cummins,  Cruife  on  Reco-verieSf 
52.  Co.  Lit.  326.  b.  note.  Pig.  72.  Ro.  Abr.  tit.  Recovery  (A),  pi.  4.]  Where  the  huf- 
band or  wife  are  attainted,  and  the  lord  by  efcheat  fhall  enter,  or  the  king  have  the  pernancy  of  the 
profits,  and  how  far  fuch  freehold  will  work  a  remitter  to  the  huiband,  "vide  title  Couitefy  cf  England,- 

2.  Of  her  Chattels  Real,  or  Leafehold  Interefts. 

7H.().  i.b.  The  marriage  is  a  gift  in  law  to  the  hufband  of  all  the  wife's 
c*^  u*'  6  chattels  real,  as  a  term  for  years  in  right  of  the  wife ;  fo  of 
351.  [An  eftates  by  ftatute-merchant,  ftatute-ftaple,  elegit,  i^c;  and  of 
aiTignment  thefe  he  may  alone  difpofe,  forfeit,  or  they  may  be  extended  for 
eftate^ ofihe  ^^^  debts  J  but  if  he  makes  no  difpofition  of  them  in  his  life- 
wife  will       time,  they  [a)  furvive  to  the  wife,  and  therefore  he  cannot  devife 

bind  her,        them. 
though  it  be 

made  without  a  confideratlon.  So  if  tlie  wife  has  ajudijment,  and  it  is  extended  on  an  ehglt^tha 
hufband  may  aflign  it  without  a  confideration  :  So  if  a  judgment  is  givert  in  truft  for  a  feme  fole,  who 
marries,  and,  by  confent  of  her  truftees,  is  in  poffeflion  of  the  land  extended,  the  huiband  may  afligri 
over  the  extended  interefi:  :  and  by  the  fame  reafon,  if  the  feme  has  a  decree  to  hold  and  enjoy  lands 
until  a  debt  due  to  her  is  paid,  and  Ihe  is  in  pofl'eflion  of  the  land  under  this  decree,  and  marries,  the 
huiband  may  alTign  it  without  any  confideration  5  for  it  is  in  nature  of  an  extent.  3  P.  Wms.  200.] 
(fl)  The  liQlband  is  only  poneffed  of  a  term  in  her  right,  and  tlie  term  or  legal  incereft  continues  in 
her.     7  H.  6.  2.     Rol.  Abr.  342.    Co.  Lit.  351. 

2  Roll.  If  a  woman  leflee  for  years  takes  hufband,  and  he  after  pur- 

Abr.495.     chafeth  a  new  leafe  to  them  both  for  their  lives,    of  the  fame 

lands,  this  is  a  furrender  in  law  of  the  firfl  term,  and  fhall  bind 

the  wife,  becaufe  it  amounts  to   an  actual  difpofition  thereof, 

which  the  hufband  had  power  to  make. 

If  the  hufband  pofTefTed  of  a  term  for  feventy  years  In  right  of 
his  wife,  makes  a  leafe  of  thofe  lands  for  twenty  years,  to  begin 
after  his  death,  this  is  good,  and  fhall  bind  the  wife  ;  becaufe  the 
term  being  but  a  chattel,  he  had  power  to  difpofe  of  it  wholly, 
and  by  confequence  may  difpofe  of  any  lefs  intereft  thereout  as  he 
thinks  fit ;  and  this  being  a  prefent  difpofition  which  he  cannot 
revoke,  binds  the  interclt  of  the  lands  immediately,  though  it 

take.s 
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takes  not  effe£l  in  pofleflion  till  after  his  death ;  and  therefore  Pcjph,  5. 97. 
this  differs  from  a  devife  of  fuch  term,  or  any  part  thereof,  by  H5-    Co. 
the  hulband,  by  his  willj  for  that  not  taking  effedl:,  nor  bind-  ^'^',^1   ' 
ing  the  intereft  at  all  till  after  his  death,  comes  too  late  to  pre-  Cro.  Car. 
vent  the  operation  of  law,  which,  at  the  inftant  of  death,  imme-  344- Plow**- 
diately  cafts  it  upon  the  wife  furviving,  and  fo  defeats  and  deftroys  Hi^'.  33/°* 
the  operation  of  the  devife  :  but  as  to  the  refidue  of  the  term,  279.   Co. 
whereof  the  hulband  makes  no  difpofition  in  his  hfe-time,  the  ^^^-  3°°'  ^• 
wife,  if  fhe  furvives,  will  be  entitled  to  it;  becaufe,  as  to  that,  cka'rge,'jii. 
the  law  is  left  to  take  place,  as  it  would  have  done  for  the  whole,  8  Co.  97. 
if  he  had  not  prevented  it  by  fuch  his  difpofition  of  part ;  but  if  ^°"-  '^'""* 
the  hufband  had  granted  away  the  whole  term  upon  condition,  3^4.*  Qodb. 
and  died,  though  the  condition  were  afterwards  broken,  and  his  279-  a^eb. 
executors  entered  for  breach  thereof,  yet  would  the  wife  be  for  ^99-  Vem. 
ever  barred  to  claim  any  intereft  in  the  faid  term,  becaufe  there  it  appears  * 
was  a  total  difpofition  thereof  by  the  hulband  in  his  life-time,  and  by  all  the 
the  breach  or  non-performance  of  the  condition  was  perfectly  con-  boolTs^that 
tingent  and  uncertain:  befides,  that  the  breach  of  the  condition  hap-  if  the  huf- 
pened  not  till  after  his  death,  and  fo  the  difpofition  continued  perfe6l  band  makes 
and  uninterrupted  during  his  life ;  for,  if  the  condition  had  been  l^^^Qf\}^c 
broken  during  his  life,  and  he  himfelf  had  entered  for  breach  thereof,  wife's  term, 
it  might  be  a  great  queftion  if  the  wife  furviving  ftiould  not  have  rendering 
the  term  after  his  death,  becaufe,  by  his  re-entry,  for  the  con-  j^es\^at 
dition  broken,  he  is  reflored  to  the  vi'hole  term  injlatu  quo ,-  and  hisexecutors 
then  being  poflefled  of  it  in  right  of  his  wife,  as  he  was  before,  it  ^^'i'  ^^^ve 
feems  but  reafonable  the  wife  (liould  have  it,  if  fhe  furvives  the  huf-  notthlw^fe- 
band,  as  flie  would  have  had  if  no  fuch  difpofition  had  been  made,  though  fte 
fince  that  difpofition  is  now  defeated  and  gone  :  alfo  fuch  term,  hath  the  re- 
whereof  the  hulband  is  pofilefled  in  right  of  his  wife,  may  be  ex-  ^^^^^  ^^^  ' 
tended  for  the  debts,  or  forfeited  for  the  crimes  of  the  hufband,  party  or  prl- 
for  thefe  are  legal  difpofitions  thereof,  which  fiiall  bind  the  wife ;  ['^r".'^^^ 
but  if  the  huftjand  (hould  grant  a  rent,  common,  l^c.  out  of  fuch  the  rent  is 
term,  and  die,  this  would  not  bind  the  wife  furviving,  becaufe  not  incident 
the  term  or  pofleflion  itfelf  being  left  to  come  entire  to  the  wife,  ^^  ^}^  "" 
all  intermediate  charges  or  grants  thereout  by  the  hufband  deter- 
mine with  his  death ;  for  the  title  of  the  wife  to  fuch  term  hath 
relation  to  the  time  of  their  intermarriage,  and  fois  paramount  to  all 
collateral  charges  or  grants  made  tliereout  by  the  hufband  after:  but 
a  grant  by  the  hufljand  of  the  herbage  or  vefture  of  fuch  land  which 
he  held  in  right  of  his  wife  for  years,  will  be  void  after  his  death, 
becaufe  they  are  part  of  the  land  itfelf,  and  not  collateral  to  it. 

If  the  hufband  and  wife  be  evicted  of  a  term  which  he  hath  in  Co.  Lit,  46. 
right  of  his  wife,  and  the  huflsand  bring  an  ejectment  in  his  own  y^',,^^  ° 
name,  and  have  judgment  to  recover,  this  makes  an  alteration 
in  the  term,  and  velts  it  in  the  hufband ;  becaufe  not  making  his 
wife  a  party  to  the  recovery,  he  takes  the  whole  wrong  to  be  done 
to  himfelf ;  and  confequently,  if  he  recovers,  it  mult  be  by  virtue 
of  that  right  whereof  he  was  difpofTefTed. 

If  a  term  for  years  be  granted  to  a  feme-covert  and  another  ;  or  Pio\vd.448 
if  a  fcme-fole  and  another  be  jointenants  of  a  term  for  years,  and  Co-L't.iSy 
the  feme  take  hulband,  yet  in  both  cafes  the  jointenancy  ftill  con- 
tinues ; 
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tinues ;  for  the  marriage  makes  no  feverance  or  alteration  of  itf 

but  gives  the  hufband  the  fame  power  his  wife  had  before,  by  an 

a£lual  difpofition  of  her  moiety  to  break  the  jointenancy,  and 

bind  his  wife's  intereft  therein  :  but  without  fuch  difpofition  the 

jointenancy  continues ;  and,  if  the  hufband  dies,  the  whole  (hall 

go  accordingly  :  fo  if  fucli  jointenants  are  oufted  of  the  term,  the 

wife  {hail  join  with  the  hufband  and  the  other  jointenant  in  eje£t- 

ment,  and  the  wife  fliall  have  judgment  to  recover  as  well  as  the 

hufband  ;  and  if  in  fuch  cafe,  before  any  a£lual  difpofition  made 

by  the  hufband,  his  wife  die,  the  whole  term  fliall  go  to  the  fur- 

\'iving  jointenant,    and  no  part  thereof  to  the  hufband  j  becaufe, 

though  the  hull)and,  if  he  furvives,  is  by  law  to  have  all  chattels 

real  and  perfonal  of  his  wife's,  and  this  term  was  a  chattel  real, 

yet  the  title  of  the  other  jointenant,  to  have  the  whole  by  furvi- 

vorfhip,  coming  at  the  fame  inflant,  and  being  the  elder  title, 

fhall  prevail  againfl  the  hufband. 

Cro.  Elis.  A  leafe  was  made  to  the  hufband  and  wife  for  years,  they 

9^^'  ^^^^"'  enter,  and  the  lefTor  afterwards  enfeoffs  the  hufband,  who  dies 

mour.  i^in  feifed,  the  wife  furvives  and  claims  the  term  ;  and  betwixt  her  and 

cafe  of  the     the  heir  of  the  hufband  the  diipute  was.  Whether  the  term  was 

faTe^^or  fine    cxtinguiflied  ?    And  per  totam  Curiam^  by  acceptance  of  the  feolF- 

hch'e  term,'  ment  the  hufband  hath  furrendered  the  term,  and  then  it  is  extin- 

in  this  cafe,    guiflied,  and  the  wife  barred  of  any  title  thereto;  but  they  held 

fti^rrendered?  ^^^^  '^^  vvould  have  been  otherwife  if  the  conveyance  had  been  to 

the  hufband  by  bargain  and  fnle  enrolled,  or  by  fine ;  for  thefe 

meddle  not  with  the  pofTefTion,  but  only  carry  fuch  interefl  as  the 

reverfioncr  had  in  him,  and  then  the  hufband  might  have  the 

term  in  right  of  his  wife,  and  the  inheritance  in  liis  own  right  \ 

zxz  no  moie-  j^m-  \yy  ^\^q  feoffment  he  admits  the  leflbr  to  have  power  to  come 

huftiLrand  upon  the  poflefTion  to  make  livery;  which,  if  the  term  fhould  fland 

wife,  the      in  his  way,    he  could  not  do ;    and  therefore  fuch  admittance 

hufband        amouuts  to  a  furrender  thereof. 

cannot  be 

laid   to  be  pofiefTcd  thereof  in  her  right,  more  than  in  his  own,  but  both  are  pofTefled  by  entireties ; 

therefore  it  fhould  feem  in  that  cafe  likewife,  that  the  term  woulJ  be  merged. 

Mo.  pi.304.  A  hufband  poflofTed  of  a  term  for  years  in  right  of  his  wife, 
with  remainder  to  Iiimfelf  in  fee,  by  deed  enrolled,  bargains  and 
fells  the  land  for  money,  and  dies,  and  his  wife  enters,  claiming 
the  refidue  of  the  term  ;  and  the  opinion  of  the  book  feems  to  be, 
that  her  claim  was  good ;  for  though  a  feoffment,  in  fuch  cafe, 
by  the  hufband,  would  have  pafled  the  term  which  he  had  in 
right  of  his  wife  by  way  of  union  and  extinguifhment ;  yet  by 

Plowd.  413.  bargain  and  fale  nothing  pafTeth  but  a  ufe  ;  and  by  creation  and 
grant  of  the  ufe,  the  term  which  he  had  in  jure  uxoris  fliall  not 
pafs  ;  fo  that  this  being  no  difpofition  of  the  legal  intereft  of  the 
term,  but  only  of  a  ufe,  (which,  in  refpecl  of  his  inheritance  in 
remainder,  he  might  well  create,)  this  was  good  as  to  the  term 
during  the  life  of  the  hufband  only ;  and  then  the  wife,  after  his 
death,  fhall  have  the  leafe  difcharged  of  it,  as  if  the  hufband  had 
granted  a  rent,  Is'c.  out  of  the  wife's  term  ;  but  if  there  had 
been  the  words  grantf  ajftgn^  or  any  other  word  which  would 

have 


beczufe  the 
leafe  being 
made  after 
marriage, 
when  tl'.ere 


We  pafled  the  legal  intereft  of  the  term,  this  would  have  barred 
the  wife;  but  the  words  bargain  and  fell ^  by  27  if.  8.  c.  16., 
could  have  no  operation  to  raife  a  ufe  which  ihall  be  executed  111 
pofleffion,  but  only  out  of  the  reverfion  whereof  the  hufband  was 
feifed,  as  the  flatute  fpeaks ;  and  therefore  this  being  a  term  in 
grofs  whereof  the  hufband  was  not  feifed,  but  only  poflefled,  the 
bargain  and  fale  pafled  only  a  ufe  thereof  at  common  law,  and 
not  by  virtue  of  that  ftatute  ;  and  then  not  being  executed  in  pof- 
feflion,  the  ufe  at  common  law,  which  was  collateral  to  the  land, 
fell  off  with  the  death  of  the  hufband  who  created  it,  as  other 
collateral  charges  of  his  would  do ;  and  by  confequence,  the 
wife's  title  to  the  refidue  of  the  term  continues  good  :  but  if  the 
hufband  had  been  pofTeffed  of  fuch  term  in  grofs  in  his  own 
right,  without  an  inheritance  in  him,  and  had  made  a  bargain 
and  fale  thereof,  though  this  would  not  have  been  executed  by 
the  flatute  in  poflefTion,  for  the  reafon  before-mentioned ;  yet  it 
would  have  pafTed  a  ufe  at  common  law,  which  would  have 
made  him  truftee  in  equity  for  the  bargainee. 

If  a  man  marries  a  woman  who  has  a  term  for  years  fettled  on  Roll.  Abr. 
her  in  trufb,  the  hufband  may  as  well  difpofe  of  this  truft,  as  if  343-  Lane, 
the  legal  Intereft  was  in  her  (a).  [T^f  it  is 

true,  that  the  hu/band  is  entitled  to  difpofe  of  the  truft  of  the  wife's  term,  equally  with  the  term  itfelf  j 
and  that,  whether  it  be  the  truft  of  a  pvefent  adlual  and  vefted  intereft  in  the  term  ;  Pre.  Ch.  418, 
Faftor  V.  Samyne,  2  Vern.  270.  Bates  v.  Dandy,  2  Atk.  207.  j  or  of  a  poffible  or  contingifnt  in- 
tereft, if  it  is  a  legal  intereft,  that  is,  fuch  an  intereft  as,  upon  the  determination  of  the  prevjoua 
cftate,  or  the  happening  of  the  contingency,  will  immediacely  veft  in  poflelTion  in  the  wife  j  unfefs, 
perhaps,  in  thofe  cafes  where  the  poflibility  or  contingency  is  of  fuch  a  nature,  that  it  cannot  happen 
during  the  hufband's  lifetime.  Co.  Lit.  46.  b.  10  Co.  51,3.  Hutt.  17.  i  Salk.  326.  But  it  .i« 
an  exception  to  this  rule,  a:  leaft  in  equity,  that  if  a  future,  or  executory  intereft,  in  a  term  or  other 
chattel,  be  provided  for  the  wife,  with  the  confent  of  the  hufband,  the  hufband  cannot  difpofe  of 
it  from  her ;  as  it  would  be  abfurd  and  unfair  in  the  higheft  degree,  that  he  Ihould  be  allowed  to  defeat 
his  own  agreement.  But  this  fuppnfeth  the  provifion  to  be  made  tefcrc  marriage  ;  for  if  it  be  made 
fuhfc<ju(nt  to  the  marriage,  it  is  a  mere  voluntary  ail,  and  void  againfVan  afTignee  for  a  valuable  cond. 
deration.  Doyly  v.  PerfuU,  i  Ch.  Ca.  225.  Turner's  cafe,  i  Vern.  7.  Pitt  v.  Hunt,  id.  iS, 
Walter  v.  Saunders,  i  Eq.  Ca.  Abr.  5S.     Co.  Lit.  351.  b.  note.] 

3.    Of  her  Perfonal  Eftate  in  PoflefTion,  and  Chofes  in  A£lion. 

All  the  perfonal  eftate,  as  money,  goods,  cattle,   houfehold  DoS.  and 
furniture,  6'c,,  that  were  the  {b)  property,  and  in  the  poflefTion  ^^"'^"  ^if" 
of  the  wife  at  the  time  of  the  marriage,  are  actually  vefted  in  the  Lit.  351.  "' 
hufband  ;  fo  that  of  thefe  he  may  make  any  difpofition  in  his  (*)  4n<i 
life-time,  without  her  confent,  or  may  by  will  devife  them,  and  ^^3!^^°'^ 
they  fhall  without  any  fuch  difpofition  go  to  the  executors  or  ad-  fonai  which' 
miniftrators  of  the  hufband,  and  not  to  the  wife,  though  fhe  fur-  ^e  has  in 
vive  him.  cuur  droit  ^^ 

executrix, 
or  guardian  In  focage,  6fc.  fhall  not  go  to  the  hufband.  Co.  Lit.  351.  But  a  bare  pofTcfTion  of  per. 
fonal  goods  is  not  by  the  marriage  given  to  the  hufband  ;  for  if  goods  are  bailed  to  a  feme  fole,  or  if 
flie  finds  goods,  and  after  marries,  the  aftion  of  detinue  muft  be  brought  againft  both  hufband  and  wife, 
Co.  Lit.  351.  The  civil,  or  fcarce  any  law,  gives  fo  great  a  power  to  the  hufband  over  the  efbte  of 
the  wife,  as  the  common  law  does.  Sid.  11 1.  by  three  Judges  flr^ttrr</j>,  [The  wife's  paraphernalia 
are,  by  the  common  law,  excepted  out  of  the  power  of  the  hufband,  fo  that  he  cannot  devile  them. 
I  P.  Wms.  719.  But  by  articles  before  marriage,  exprefsty  barring  her  of  every  thing  fhe  can  claim 
•utof  her  hufband's  eftate  by  common  law,  cuftom,  or  oiherwife,  the  hufband  is  entitled  to  thefe. 
a  Atk.  641.  It  feemeth  doubtful,  whether  the  paraphernalia  are  exempted  from  the  claim  of  cre- 
ditors, z  Atk.  75.  Aaibl.  6.  z  Ve».  7,  Her  uecefTory  apparel  certainly  is.  a  BL  Comm.  4.36. 
»  Atk.  105.] 

But 
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C0.Lit.g51.  But  cliofes  in  a£lion,  as  debts  due  to  the  wife  by  obligatlon'i 
i^where^  ^^'^  wliich  are  to  be  demanded  by  action,  though  they  are  like-i 
thegoodsofa  wife  fo  far  vefted  in  the  huflJand,  that  he  may  reduce  them  into 
feme  foie  are  pofleflion  ;  yet  if  he  dics  before  any  alteration  made  by  him, 
Jwrlon  if'  ^^^y  ^^^^^  S°  *^°  ^^5  wife,  nor  (hall  they,  without  fuch  alteration, 
another  by  furvive  to  the  hufband  upon  the  death  of  the  wife,  or  he  have 
trover  or  any  right  to  them,  but  as  he  is  entitled  as  (a)  adminiftrator  to  his 
*^''r"''      wife. 

and  ihe  mar- 
ries, the  property  which  continueJ  in  the  wife  is  vefted  in  the  hufband,  and  he  alone,  without  his  wife» 
may  bring  detinue  for  them.  Sid.  172.  Keb.  641.  Moor,  zc,.  pi.  by  Vent.  261.  2  Lev.  107. 
[In  equity,  a  fettlement  made  before  marriage,  if  made  in  confideiation  of  the  wife's  fortune,  entitles  the 
leprefentjcive  of  the  hufband  dying  in  the  wife's  lifetime,  to  the  whole  of  her  things  in  adiion  ;  but  it 
iath  b^pKd,  that  if  it  is  not  made  in  confideration  of  her  fortune,  the  furviving  wife  will  be  en- 
titled to  the  things  in  allien,  the  property  of  which  hath  not  been  reduced  into  poflefTjon  by  the 
Iiuiband  in  his  lifetime  ;  fo,  if  it  is  in  conlideration  of  a  particular  part  of  her  fortune,  fuch  of  the  things 
in  aftion,  as  are  not  comprifed  in  that  part,  it  hath  been  faid,  furvive  to  the  wife.  Cleland  v.  Cleland, 
B^.  Ch.  63.  2  Vern.  502.  Adams  v.  Cole,  Ca.  Temp.  Talb.  168.  In  the  cafe  of  Blois  v.  the 
COuntefs  of  Hereford,  2  Vern.  501-,  a  fettlement  was  made  for  the  benefit  of  the  wife,  but  no  men- 
tion was  made  of  her  perfonal  eltace.  Lord  Keeper  decreed,  that  it  fhould  belong  to  the  reprefentatives 
of  the  hufband  ;  and  faid,  that,  in  all  cai'cs  where  there  wjs  a  fettlement  equivalent  to  the  wife's  por- 
tion, it  fhould  be  intended  that  he  is  to  have  the  portion,  though  there  be  no  agresment  for  that  pur- 
pofe.  Eq.  CgjAbr.  69.]  (a)  Adminiftration  of  right  is  to  be  granted  to  the  hufband,  i  Rol.  Abr. 
910.  And  b^w  flatute  29Car.  2.  c. -;.  f  25.  it  is  enaded,  that  the  flaiute  of  d'lftnhut'ions  pall 
not  extend  to  the  ejiates  of  feme  ccveiis.  [And  the  reprcfentative  of  the  hufband  is  entitled  as  much  to 
this  fpecies  of  his  wife's  property  as  to  any  other;  for  the  right  of  adminiftiation  follows  the  right  of 
eftate  J  and  ought,  in  cafe  of  the  hufband's  death,  after  the  wife,  to  be  granted  to  the  hufband's  next 
of  kin. J  Bacon  v.  Bryant,  Vjn.  Abr.  tit.  Exetutors  (K),  pi.  25.^  jjumphry  v.  Bullen,  ibid,  pi.  27. 
lUio^y^'^Conier,  3  Atk.  <;26.  iVez.  15.  i  Wilf.  16S.  BouchTwi|^-aylor.  Hargr.  Law  Trafi'j, 
47(2?5i  Br.  Rep.  414.  If,  therefore,  adminlflration  </<?  ^c^jj  »;i!n  of  tne  wife  be  granted  to  any  third 
P^^feV  ^^  '5  '  truftee  for  the  reprefentative  of  tlie  hufoand.  Squib  v.  Wjn,  i  P.  Wms.  378.  Cart 
V^^ees,  id.  38 1. j 

Bofviiv.  [Money  due  upon  mortgage  Is  confidered  as  a  thing  in  adion, 

?P?Wms.  ^^^  fubjed:  to  the  difpofal  of  the  hufband  only,  whether  it  be  a 
4078.  Bates  mortgage  in  fee  or  for  a  term  :  for  though  in  the  cafe  of  a  mort- 
V.  Dandy,  gage  in  fee,  the  legal  fee  of  the  lands  in  mortgage  continues  in 
s^  t  .20  .  j.j^g  wife,  fhe  is  but  a  truftee,  and  the  truft  of  the  mortgage  fol- 
lows the  property  of  the  debt.] 
RoH.  Abr.  If 'a 'feme  fole  obligee  marries,  and  the  hufband  makes  a  letter 
!«'  Go°ldf!  °^  attorney  to  J.  S.  to  receive  the  money,  who  receives  it  accord- 
160.  ingly>  and  the  feme  dies,  the  hufband  fliall  have  an  adlion  of  ac- 

count for  the  money ;  for,  by  the  receipt,  this  was  become  z 
thing  in  pofleflion. 
Goldf,  160.       If  a  legacy  be  devifed  to  a  feme,  who  takes  hufband,  and  the 
Roll.  Abr.     baron  makes  a  letter  of  attorney  to  J.  S.  to  receive  the  legacy, 
and  he  receives  it  accordingly,  this,  by  his  receipt,  is  become  the 
chattel  of  the  hufband. 
Moor,  452.       So  if  the  baron  and  feme  had  made  a  letter  of  attorney  to 
Roll.  Abr.     j^  5,  tQ  receive  the  legacy,  and  he  had  received  it  accordingly. 
Gold ^159,  ^y  t^^s  receipt  this  ceafes  to  be  a  thing  in  action,  and  is  become 
j6o.  a  thing  in  pofleflion  ;  and  the  hufband  or  his  executor,  after 

the  death  of  the  feme,  may  have  an  account  upon  this  receipt 
againft  J.  S. 
(i)  Squib  V.  In  one  cafe  (l?)  it  Is  ruled,  that  a  voluntary  alTignment  by  the 
Wyn^,  I  p.  hufband  of  the  wife's  chafes  in  aclion^  though  void,  as  between  the 
hufband  and  the  alTignee,  will  yet  have  the  eflc^t  of  altering  tlie 
property,  as  between  the  hufband  and  wife,    But  it  f<?emeth  to 

be 
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be  now  fettled  (a),  that  the  hufband's  aflignment  In  fuch  cafe  M  Bares  v. 
mud  be  for  a  valuable  confideration,  and  that  beyond  the  con-  ?]^^l\c-^ 
lideration  the  aflignment  will  not  bind  the  wife  furviving.  jewion  v. 

Mouhcn,  .V» 
417.  Saddington  v.  Kinfman,  i  Br.  Ch.  Rep.  44.  Volunteers,  and  genera!  aflignees  (whether  by  cpcra- 
tion  of  law,  orotherwife)  are  fubjeft  to  the  fame  equity,  with  refpedt  to  the  wife's  pcoperty,  as  the  hufljjnd 
is.  2  Atk  420.  iP.  Wms.3.2.  4  t3r.  Ch.  Rep.  i-;9.  It  d^th  not  feem  to  have  been  yet  determined, 
that  a  court  of  equity  will  interiere  and  interrup:  the  legai  right  of  the  Iniiband  or  of  fuch  aifignee:,  wiiere 
they  can  get  poffflnn  of  the  wife's  property  without  the  aid  of  the  court.  Winch  v.  i'ai^e,  Bunh.  ^6. 
Annn.  Pr.  Cn.  54.8.  Harrifon  v.  Bukie  1  Sir.  248.  Gardner  v.  Wa.ker,  iJ.  505.  Jewfjn  v. 
Mouifon,  2  Atk.  470.  ;  but  where  the  propcrcy  is  a  fubjefl  of  tqu-tjl I;  jur;fd!dii  n,  where  they  arc 
obliged  to  go  into  equity  in  order  to  enable  them  to  recover  it,  there  the  c -urt  will  obhge  them  pre- 
vioufly  to  make  a  provilion  for  the  wifj.  Jjcobfon  v.  Williams,  i  P.  Wms  ■^Zi.  Kut  as  ^gjinft  an 
aflignee  oi  iomz  particular  chefs  in  action,  or  trult  ttrm  of  the  wife,  for  i  full  valvabie  corjidtrathiif 
fuch  e:]uity,  it  feemeth,  doth  not  arife.  But  f^e  Sir  Edward  Turner's  cife,  iVetn.  7.  Pit  v.  Hunt, 
id.  18.  Tudor  V.  Sanizne,  2  Vern.  a70.  Packer  v.  Wyndham,  Pr  Ch.  412.  VVnlter  v.  Saunders, 
I  Eq.  Ca.  Abr.  58.  pi.  5.  Bates  v.  Dandy,  2  Atk.  207.  Pope  v.  Crnfiaw,  4  L'r.  Ch.  Rep.  326. 
Siu.  Whether  in  liiefe  cafes  of  particular  alfignmcnt;,  any  diftin(Sion  hath  been  made  between  a  truft 
term,  and  a  chofe  in  attion  of  the  wife  r     Cox's  note  in  1  P.  Wms.  459. 

The  interefl  of  tlK  wife's  feparate  property  is  always  payable  2Vez.  561. 
to  the  hufband  if  he  maintains  the  wife.  But  [h)  where  he  (*'  3  ^^''^' 
receives  a  great  part  of  her  fortune,  and  will  not  fettle  the 
reft,  a  court  of  equity  will  not  only  ftop  the  payment  of  the 
refidue  of  her  fortune,  but  will  even  prevent  him  from  re- 
ceiving the  intereft  of  the  refidue,  that  it  may  accumulate  for  her 
benefit. 

If  truftees  pay  the  wife's  feparate  fortune  to  the  hufband,  it  Is  iv.  ch.4r4. 
irrecoverable.  Squire  v. 

Dean,  4  Br.  Ch.  Kep.  326. 

As  to  what  things  fhall  furvive  to  the  v  Ife,  and  what  go  to  the 
hufband's  executors,  fee  tit.  Executors^  (H.  4.)  As  to  the  fepa- 
rate property  of  the  wife,  vide  infra.~\ 


(D)  Of  the  Hufband's  Right  to  Tilings  accruing  to 
the  Wife  during  Coverture. 

TT  USB  AND  and  wife  are  confidered  as  one  perfon  in  law,  and  Co.  Lit  35T. 
■*••*•   as  having  but  one  will  between  them,  which  is  feated  in  the  ^'^l  "5- 
huftjand  as  the  head  and  governor  of  the  family  ;  and  therefore  where  they* 
the  law  gives  him  the  fame  right  over  any  real  eftate  accruing  to  car.nottake 
the  wife  during  coverture,    as  if  fhe  were  feifed  of  it  before  •'V'"^«'",_ 
marriage  ;  lo  01  chattels  real  accrumg  to  the  wife :  it  alio  gives  jonttnants 
him  an  abfolute  power  over  any  perfonal  eftate  or  intereft  accru-  ord  Tenants 
ing  to  the  wife  by  gift,  devife,  or  her  labour.  '"  ^'"'''""'' 

hideh'itatus  ajjiwipjit  was  brought  by  hufband  and  wife  againft  Canh.  251. 
the  defendant,  in  which  they  declared,  that  he  was  indebted  to  ^*"'-  ^^^' 
them  in  fuch  a  fum  of  money  for  periwig-makers'  work  done  by  ^Mod.  i;6*. 
the  wife,  ad  damnum  ipfcruvi ;  and  on  demurrer,  judgment  was  s.C.  Buck- 
given  againft  the  plaintiffs  ;  for  this  being  a  general  wdebitatus  ^^^^^^  "' 
ajfumpfn  \mY>\\ti\  by  law,  the  law  will  not  [c)  imply  any  promife  (<;)};utifa 
made  the  wife,  for  (lie  is  a  fervant'to  the  hufb^.nd,  wl>o  is  at  all  fpcciai  inde- 
the  charges  in  furnilhing  hair,  &rV.,  and  therefore  the  law  implies  ^^'^^^^'d 

Vol.  I.  I  i  that  ''""^■'' 


482  ^aton  ann  jTeme» 

been  brought  tliat  tlic  prom'ife  was  made  to  him  only,  for  breach  of  which  tiC 
on  an  ex-      alone  oudit  to  have  fued. 

frets  pro-  ° 

mife  made  the  wife,  it  leems  it  would  be  good,  though  they  had  both  joined.     yiJe  Cro.  Eliz.  61.  96. 

Cro.  Jac.  77.     Cro.  Car.  439.     2  Sid.  128. 

Saik.  115.  If  a  feme  covert  fues  a  woman  in  the   fpiritual  court  for 

p. ^4.  Ld.  a^i^jtery  with  her  hulband,  and  obtains  a  fcntcncc  againft;  her 
i2iviod.8;i.  and  colts,  the  hufband  may  releafe  thefe  colls,  for  the  xnarriagc 
5  Mod.  69.  continues,  and  whatever  accrues  to  the  wife  during  coverture 
STn'd'the  belongs  to  the  hufband :  Per  Holty  Ch.  JulL,  on  a  motion  for  a 
wife  of  Co-    prohibition. 

lonel  Hewfon. 

Hoil.  Rep.         But  if  the  hufband  and  wife  be  divorced  a  vienfd  ^  toroy  and 

426.  sBuift.  tl^e   wife   have  her  alimony  and   fue    for  defamation   or   other 

Abr*.  ■JA-.'  injury,  and  there  have  colls,  and  tlie  hulband  releafe  them  ;  this^ 

2R0II.  Abr.  (hall  not  bar  the  wife,  for  thefe  colls  come  in  lieu  of  what  fhe' 

^9S-  hath  fpent  out  of  her  alimony,  which  is  a  fcparate  maintenance, 

and  not  in  the  power  of  her  hulband. 
Salk.  115.         A  legacy  was  given  to  a  feme   covert^  who  lived  («)  fepa- 

\' ''■■    ,  rate  from  her  hufband,  and  the  executor  paid  it  to  the  feme. 

Decreed  in  and  took  her  receipt  for  it ;  yet,   on  a  bill  brought  by  the  hufband 

Chancery,  aqainll  the  executor,  he  was  decreed  to  pav  it  over  again,  with 

ration  had  been  by  agreement,  and  tlie  agreement  and  feparate  maintenance  decreed  in  Chancery  ?  If 
hu/band  and  wife  are  divorced  a  meuja  (Si  toro,  and  a  legacy  is  left  to  her,  the  huiband  may  releafe  it. 
Roll.  Abr.  343.  2  Roll.  Abr.  301.  Moor,  665.  Cro.  Eliz.  go8.  Noy,  45.  Roll.  Rep.  4.26. 
3  Bulft.  264.  Salk.  115.  pi.  4.  [But  in  an  anonymous  cale,  9  Mod.  43.,  the  hulband,  though  divorced 
avtcnfuet  tcfo;  and  though  the  wife  had  alimony,  was  relbained  by  injundlion  from  felling  a  term  wlilclx 
belonged  to  the  wife.  And  in  Newfome  v.  Bowyer,  3  F.  Wms.  37.,  it  was  holden,  that  the  huftani 
teing  attainted  of  felony,  and  pardoned  on  condition  of  tranfportation  ;  and  the  wife  becoming  after- 
wards entitled  to  fome  perfonal  eftate,  as  orphan  to  a  freeman  of  London,  it  belonged  to  her  as  a  ferns 
fole.]  Though  a  man  may  by  deed  or  will  give  any  thing  in  truft  f  )r  the  feparate  ufe  of  a  feme- covert  J 
and  this  fhall  be  out  of  the  power  of  the  hufband  ;  [yet  it  was  formerly  very  much  doubt«;d,  whether 
the  feme  could  take  an  eftate  to  her  feparate  ufe,  unlefsilrufteei  were  interpofed.  Harvey  v.  Harvey, 
2.  Vcrn.  659.  1  P.  Wms.  126.  S.  C.  Burton  v.  Hi^oint,  2  P.  Wms.  79.  But  in  Bennett  v. 
Davis,  2  P.  Wms.  316.,  it  was  holden,  that  where  onfe  5evifed  lands  In  fee  to  his  daughter,  being  a. 
feme  covert,  for  her  feparate  ufe,  without  appointing  any  truftees,  it  /hould  be  a  truft  in  the  hufband  ; 
for  that  there  is  no  difference  where  a  truft  is  created  by  adl  of  the  party,  and  where  by  adlof  law  ;  and 
lo  it  it  was  decreed  in  Rolfe  v.  Budder,  Bunb.  i$-j.  Darly  v.  Paly,  3  Atk.  399.  And  equity  will 
rot  only  raife  a  truft,  where  the  obje£l  of  the  gift  is  to  the  feparate  ule  of  the  wife,  but  will  alfo,  from 
the  nature  of  fome  gifts,  infer  them  to  be  to  the  feparate  ule  of  the  wife.  Graham  v.  Londonderry, 
3  Atk.  393.  As  to  agreements  by  the  hufband  after  marriage  by  which  the  wife  claims  a  feparate 
cftare,  it  was  formerly  underftood  that  the  wife  mull  take  through  the  medium  of  truftees,or  others,  and 
not  immediately  from  her  hufoand  ;  for  unlefs  by  particular  cuftom,  as  by  the  cuftorn  ot'Tork,  (Fitz. 
Prefcription,  6i.  Br.  Cuftom,  56.)  a  feme  covert  is  incapable  of  taking  any  thing  by  the  gift  of  her 
hufband,  Co.  Litt.  3.,  except  by  will,  Litt.  ^  r62.  See  alfo  Movie  v.  Giles,  2  Vcrn.  385.  Beard 
T.  Beard,  3  Atk.  72.  But  in  Lucas  v.  Lucas,  3  Atk.  270.,  Lord  Hardwicke  oblVrved,  that  iri 
equity,  gifts  between  hufband  and  wife  had  been  often  fupporced,  though  the  law  does  nut  allow  the 
property  to  pafs.  See  Slanning  v.  Style,  3  P.  Wms.  3"4.;  and  Calmady  v.  Calmady,  there  cited.. 
Bletfow  v.  Sawyer,  I  Vern.  245.  Moore  v.  Freeman,  Bunb.  205.;  and  Mitchell  v.  Mitchell,  there 
cited.  Bell  v.  Hyde,  Pr.  Ch.  328.  Gilb.  Eq.  Rep.  S3.  Pybus  v.  Smith,  3  Br.  Ch.  Rep.  340. 
Lord  Hjrdwicke,  indeed,  alluded  to  cafes,  in  which  the  courts  would  not  fupport  fuch  gifts;  but  thofc 
feem  to  be  where  their  allowance  would  prejudice  creditors,  Slanning  v.  Style  j  and  where  the  gift  is 
of  the  whole  of  the  inifband's  eftate.  Beard  v.  Beard,  3  Atk.  72.  But  though  the  wife  may  take  » 
fcparate  eftate  from  her  hufband,  and  even  have  a  decree  againit  her  hufband  in  refpeft  of  fuch  eftate, 
Cecil  v.  Juxon,  i  Atk.  27S. ;  yet,  if  fhe  do  not  demand  the  produce  during  his  life-time,  and  he. 
maintain  her,  an  account  of  fuch  feparate  eftate  fhall  not  be  carried  back  beyond  the  year.  Powell  v. 
Hankey,  2  P.  Wms.  82.  Thomas  v.  Bennet.  id.  341.  Fowler  v.  Fowler,  3  P.  Wms.  355.  Lord 
Townfcnd  v.  Wyndham,  i  Vez.  7.  Peacock  v.  Monk,  id.  190.  Blagrave  v.  Blagrave,  Mich.  1789. 
This  rule,  however,  proceeds  on  the  notion  of  the  wife's  confent :  but  if,  during  the  hufband's  life- 
time, fhe  demand  fuch  account,  and  he  promife  to  pay  whatever  is  due  to  her,  fhe  fhall  be  allowed  to 
•ome  upon  his  eftate,  as  a  creditor,  for  the  amount.  Ridout  v.  Lewis,  i  Atk.  269.  Countefs  of 
H'ifwick  V.  Edwards,  i  Eq.  Ca.  Abr.  j^Oi  pi.  7.    Foubl,  note*  onlq.  Tr,  94,  j-J 
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(E)  Of  the  Wife's  Ads  and  Agreements  before  Mar- 
riage ;  in  what  Cafes  revoked  and  made  void  by 
the  Marriage. 

Y  the  marriage  the  hufband  and  wife  become  one  perfon  in  4  Co.  60. 
law,  and  therefore  fuch  an  union  works  an  extinguifhment  ^^°'  ^°- 
or  revocation  of  feveral  a<Sls  done  by  her  before  the  marriage  ;  co.  Lit.  c?'. 
and  this  not  only  for  the  benefit  of  the  hufband,  but  likewife  Heti.  72. 
of  tlie   wife,  who,  if  (he  were  allowed  at  her  pleafure  to  re-  *'''^'^'^^' 
fcind  and  break  through,  or  confirm  feveral  acts,  might  be  fo  far 
influenced  by  her  hufband,  as  to  do  things  greatly  to  her  difad- 
vantage. 

But  in  things  which  would  be  manifeftly  to  the  prejudice  of  s  Co.  10; 
both  hufband  and  wife,  fhe  law  doth  not  make  her  adts  void  j  Henftead's 
and  therefore  if  a  feme  fole  makes  a  leafe  at  will,  or  is  lefl"ee  at  162*.    Co.' 
will,  and  afterwards  marries,  the  marriage  is  no  determination  Lit-  S5' 
of  her  will,  fo  as  to  make  the  leafe  void;  nor  can  (he  herfelf  ^'^°'^"' 
without  the  confent  of  her  hufband  determine  the  leafe  in  either  ^ 
cafe. 

So  where  a  warrant  of  attorney  was  given  to  confefs  a  judg-  Salk.  117, 
ment  to  a  feme  fole  ;  the  court  gave  leave,  notwithftanding  the  P'*  9- 
.  marriage,  to  enter  up  judgment,  for  that  the  authority  fhall  not 
be  deemed  to  be  revoked  or  countermanded,  becaufe  it  is  for  the 
hufband's  advantage  ;  like  a  grant  of  a  reverfion  to  a  feme  fole, 
who  marries  before  attornment,  yet  the  tenant  may  attorn  after- 
wards :  otherwife,  if  a  feme  fole  gives  a  warrant  of  attorney,  and 
marries,  for  that  is  to  charge  the  hufband. 

But  if  a  feme  fole  makes  her  will,  and  devifes  her  land  to  4  Co.  60. 
y.  S.y  and  afterwards  marries  him,  and  then  dies,  yet  J.  S.  takes  \°-^^,  ^"'^ 

*',.,,  Ml     1  /■      1  •  •'        •'.  ^  .         Heinbling. 

nothmg  by  the  will,  becaufe  the  marriage  was  a  revocation  or  it ;  [co-.ter  v. 
for  as  the  law  will  not  allow  a  woman  under  coverture  to  make  a  Layer,  2  p. 
will,  left  fhe  fhould  be  influenced  by  her  hufband  in  the  difpofi-  ^p"  ^^*' 
tion  of  her  eftate  ;  fo,  for  the  fame  reafon,  a  will  made  by  a  Comm.499* 
feme  fole  is  revoked  by  the  marriage,  left  flic  fliould  be  in-  S.  v.  it  is 
fluenced  by  her  hufband  (if  it  continued  after  the  coverture)  to  ^°oklflh^' 
revoke  it,  or  let  it  ftand,  as  it  beft  anfwered  his  intereft.  icwiu'jiot" 

revive  in  the 
event  of  her  furviving  her  huihand.  Mrs.  Lewis's  cafe,  4.  Burn's  £.  L.  48.  And  where  the  in- 
tended hufband  agrees  to  give  his  wife  power  of  making  a  will  af:dr  marriage,  and  (he  afterwards  maizes 
one  i* /ire  marriage,  tke  marriage  v;ill  revoke  it.  Hodfden  v.  Lloyd,  2  Er.  Ch.  Rep.  5^4.  2  Term 
Rep.  eS+.J 

[A  furrender  of  a  copyhold  eftate  by  a  feme  fole  to  the  ufe  of  George  v. 
her  will,  if  not  made  abfolutely  void,  is  at  leaft  fufpended  by  a  ' 

fubfequent  marriage  -,  in  either  of  which  cafes  its  operation  is  '     ' " 

prevented.] 

If  y^.  on  the  one  part,  and  B.  and  C,  a  feme  fole,  on  the  other  Roll.  Abr. 
part,  fubmit  themfelves  to  the  award  of  J.N-,  and  afi:er  C.  takes  ^^^_j\  ^"'"'^ 
y.  S.  to  hufband,  and  after  the  arbitrator,  before  any  notice  of  between 
the  marriage,  makes  an  av/ard  that  B.  and  C.  (liall  pay  30/.  to  whheand 

I  i  2  J,  yet  ^'^''''^- 
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A.y  yet  this  fliall  not  bind  J.  S.  and  C.  his  wife,  nor  B.,  for  the 
fubmiffion  by  the  marriage  of  C.  is  revoked  as  to  B.  alfo,  and  this 
without  any  notice. 
Salk.  315.  y^.  entered  into  a  bond  with  his  intended  wife,  conditioned  to 
Gage  V.  leave  her  at  his  death  1000/.  if  flie  fuivived  him,  i3c.;  A.  died 
Comb,*  242.  inteftate,  and  the  wife  took  out  adminiRration  to  him  •,  in  an  ac- 
Carth.  511.  tion  of  debt  brought  again  ft  her  as  adminiftratrix  for  rent  incur- 
Hok-  ^*^^  ^"^  ^^  *^^  life-time  of  her  hufband,  flie  pleaded  this  bond, 
Freeman,'  and  that  250/.  only  came  to  her  hands,  which  (he  retains  in  part 
512.  515^  of  fatisfadtion,  and  that  fhe  had  not  aflets  ultra;  on  demurrer 
Ld'^Ra^'^^'  the  whole  court  agreed,  that  contracts  and  debts  in  prafentiy  alfo 
515.  Lii.  fuch  as  were  contingent,  and  might  happen  during  the  coverture, 
lint.  214.  were  extinguifhed  by  the  marriage  :  but  two  judges  in  this  cafe, 
Cha""pie°  againft  Holty  Ch.  Jufl.  held,  that  this  bond  with  a  condition, 
237.  Where  was  like  a  promife  or  covenant  before  marriage,  to  leave  the 
jtisfaidthat  -wife  fo  much,  (which  were  agreed  to  be  good,)  and  being  to  be 
for  was  ^'  V^^^  in  futiiroy  was  not  extinguithed  by  the  marriage,  but  was  in 
brought  in  ciijlodia  legis^  to  preferve  a  right,  and  anfvver  the  intention  of  the 
'^t^'^ij.^^'  Parties  :  but  Holt  held,  that  the  bond  and  condition  were  dif- 
ber,  butThe  tiudl,  and  that  upon  the  execution  of  the  bond  there  was  a  debt 
piaintiftin  in profenti,  which  was  extinguifhed  bv  the  marriage  j  but  the  de- 
error  per-      fondant  had  judgment. 

ceiving  the  •'    .  ° 

court  inclined  to  afBrm  the  judgment,  did  not  proceed.  Note:  By  the  cafes  on  this  head,  in  which 
there  are  various  opinions,  the  better  opinion  feems  to  be,  that  fuch  a  bond  is  extinguifhed  ; 
but  if  the  hulband  enter  into  a  bond  with  a  ftranger,  conditioned  to  leave  the  wife  fo  much, 
it  will  be  good.  2  Vern.  290.  Alfo  a  promife  or  covenant  with  the  intended  wife  is  good,  not 
being  a  debt  ;n />r^/c>,7i.  Jenk.  Rep.  166.  !2I.  Roll.  Abr.  3d3.  2  Roll.  Abr.  407.  f^ob.  216. 
Hutt.  17,  iS.  Noy,  26.  Cro.  Jac.  571.  Palm.  99.  2  Roll.  Rep.  162.  z  Sid.  58.  Lit.  Rep.  32. 
Het!.  132.  FJe  infra. 

aVern.4So.       A  man  enters  into  a  bond  to  his  intended  wife,  conditioned 

Muky^wiii  ^°  ^^"iM^  her   loco/.;   he    mortgages   his   eflate,    and   dies,   not 

luppcrt  fuch  leaving   perfonal  afTets   to    difcharge  the  bond  :  it   was  decreed 

contrafts,  in  equity,    that  though   the  bond   was  void  by  law,    being   ex- 

c'a.2i!  T\.'i.  tii'g'jilhed  by  the  maninge,  yet  it  fhould  be  made  good  in  equity, 

iVern..qo8.  and  that  the  wife  miglit  redeem  and  hold  the  land  till  fhe  was 

2  Vent.  343.  fatisfied  her  debt. 

Preced.  in 

Chan.  237.  [2  P.  Wms.  243.  2  Atk.  97.  It  is  now  fettled,  that  fuch  a  bond  may  be  enforced 
(It  laio  againft  the  h:irs  of  ti.e  hulbjiid.  ivjilbourn  v.  Ewart,  5  Term  Rep.  381.  and  Hayes  ex  dim. 
Foord  V.  Foord,  thsie  cited,  j 

For  this  wv/d  Alfo  equity  will  fet  afide  the  intended  wife's  contrails,  though 
aChan.Rep.  legally  executed,  when  they  appear  to  have  been  entered  into 
^  Vern'.  17.  ^"^ith  an  intent  to  deceive  and  cheat  the  hufband,  and  are  in  de- 
[zFreem.  rogation  of  the  ri;jhts  of  marriage:  as  where  a  widow  made  a 
V'  p  1.  '^^^^^^  t)f  fettlement  of  her  eilate,  and  married  a  fecond  hufband, 
267.  2  P.  wno  was  not  pnvy  to  fuch  fettlement ;  and  it  appearmg  to  the 
Wms.  535,  court  tliat  it  was  in  confidence  of  her  having  fuch  eflate  that  the 
6-4.  ^JvioV.  ^-ufband  married  her,  the  court  fet  afide  the  deed  as  fraudulent : 
177.  iVez.  fo  where  the  intended  wife,  the  day  L  ;fore  her  marriage,  entered 
464.  2  Br.  privately  into  a  recognizance  to  her  biother,  and  it  was  decreed 
-il\.  ^^'  ^^  ^^  delivered  up. 
Funbl.  uores  on  Eq.  Tr.  98,  9.]  Uut 


But  where  a  widow,  before  her  marriage  with  a  Tecond  Imf-  Vcrn.  408, 
band,  afligned  over  tlie  greateft:  part  of  her  eftate  to  truflees,  ^"""^  *"'* 
in    trufl    for    children    by  her   former  hufi)and ;  though  it  was  rNewii^d 
infifted  that  this   was  v/ithout  the  privity  of  the  hufband,  and  v.  Searles, 
done  with  a  defign  to  cheat  him,  yet  the  court  thought,  that  L^^^'  ^^5- 
a  widow  might  thus  provide  for  her  children  before  flie  put  her-  Routied-e 
felf  under  the   power"  of  a  hufband  ;  and  it  being  proved  that  Cowp.yij.] 
8000/.  was  thus  fettled,  and  that  the  huPjand  had  fupprefTed  the 
deed,  he  was  decreed  to  pay  the  whole  money,  without  directing 
any  account. 

(F)  Where  the  Hufband  fhall  be  liable  to  the  Wife's 
Debts  contra(fted  before  Marriage  ;  and  herein  of 
a  Wife  that  is  Executrix  or  Adminiftratrix. 

'T'HE  hulband  is  liable  to  the  wife's  debts  contracted  before  20 H,  6. 
■■■     marriage,  whether  he  had  any  portion  with  her  or  not ;  and  *-•  ''• 
this  the  law  prefumes  reafonable,  becaufe  by  the  marriage  the  Roi^'AbT.' 
hufband  acquires  an  abfolute  interefl:  in  the  perfonal  eftate  of  the  351-  3  Mod. 
wife,  and  hath  the  receipt  of  the  rents  and  profits  of  her  real  eftate  ^^^' 
during  coverture  ;  and  whatever  accrues  to  her  by  her  labour,  or 
othervi'ile,  during  the  coverture,  belongs  to  the  hufband  ;  fo  that 
in  favour  of  creditors,  and  that  no  perfon's  a^l  fhould  prejudice 
another,  the  law  makes  the  hufband  liable  to  thofe  debts  with 
which  he  took  her  attached. 

But  if  a  feme  fole,  indebted,  marries  and  dies,  the  hufband  fhall  10  H.  6. 10. 
not  be  charged  ;  for  the  debts  muft  be  recovered  in  the  life-time  of  '^"  *»  ^.'  "* 

,  .^  O  '  22.    Rol!. 

the  wife.  ^  Abr.  351. 

So  though  there  be  a  judgment  in  debt  agalnft  a  feme  fole,  3Mod.  iS6. 

and  fhe   marry  and  die,  the  baron  fliall  not  be  charged  there-  Agrci^d  per 

with,  for  he  is  not  liable  to  her  debts  before  coverture,  unlefs  re-  whe'rn'  "' 

covered  in  her  life-time.  feme  fole 

bought 
goods,  but  d'd  not  pay  for  them,  and  the  goods  came  to  her  huPoand's  hands,  and  the  creditors,  af:er 
her  death,  brought  a  bill  in  equity  againll  the.  hu!band,  to  vvlijch  he  demurred  ;  the  demurrer  was 
over-ruled  ;  my  Lord  Chjnteil  r,  wiih  earnellnels,  laying,  he  wjuld  changa  the  law  in  that  point. 
1  Ch.  Ca.  295.  Rut  I'^.  For  where  a  man  married  a  woman  trader,  who  died,  and  at  her  death  was 
indebted  to  Ccvcral  perfoi.s  for  wares  which  flie  had  bouglit  of  thena,  and  which  were  by  her  in  JPecie 
at  the  time  of  her  death,  and  came  to  the  hands  of  her  hu/bind  ;  on  a  bill  brought  againit  hi:n,  that 
he  may  either  pay  for  thofe  goods,  or  let  the  perfon  have  them  again  j  it  was  hoMe;i,  that  lie  may 
plead  that  he  is  neither  executor  nor  admiiiillratir  to  his  wife,  and  therefore  not  li.ible  to  her  debts, 
and  th.it  all  her  goods  belong  to  him  by  i>w.  Abr.  Ca.  Eq.  60.  [Cut  £^/.  A  court  of  equity  cannot 
mike  the  hufliand  liable  in  vcip  ft  of  t'lc  fortune  he  m.iy  have  had  with  the  wife.  EjiI  of  Thomond 
V.  Earl  of  Suffolk,  I  P.  Wilis.  461.  Hcaid  v.  Stamford,  3  P.  Wms.  410.  Ca.  Temp.  Talb.  i'> 
S.C] 

If  baron  and  feme  are  fucd  on  the  wife's  bond,  entered  into  sid.  ■537. 
by   the  feme  before  marriage,  and  judgment  is  had  tl^reupon,  Soifhuf- 
and  the  M-ife  dies  before  execution,  yet  the  hufband  is  liable  5  for  ^^ifg  had  re- 
the  judgment  hath  altered  the  debt.  coveted  in 

right  of  the 
wife,  and  had  judgment,  the  hufband  might  fue  out  execution  after  the  death  of  the  wife.  Cro.  Car. 
2c8.     Sid.  337.     Salk.  116.  pi.  7.     Garth.  4T5.     a  Ld.  Raym.  1050. 

If  there  be  judgment  in  debt  upon   a  bond  againft  a  feme  Carth.  30. 

fole,  and  fiic  marrv,  and  after  upon  two  fii.  fa,  aealnft  the  baron  ^^^''^i  »«<* 
'  i  .  •'      •'         o  Ram, 

I  1  3  and 
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3  Mod.  186,  and  feme,  and  nihlls  returned,  judgment  be  thereupon  had  againfl: 
s.  C.    Ld.    ji^g  baron  and  feme,  and  fo  it  rell  for  a  year  and  a  day,  and  then 


s 

Corn?  Rep"  ^^^  ^ifc  die,  a  fare  facias  will  lie  againfl  the  baron,  to  flie^ 

32.    Saik.  caufe  why  execution  (hould  not  go  againfl:  him  upon  the  firft  judg- 

116.  pi.  7.  j-j-jef^f^  foj-  fhe  award  of  execution  was  abfolute  againfl  the  baron 

s.c.  cited',  and  feme,  and  fo  it  became  his  debt,  whereas  before,  it  was  only 

and  allowed  the  debt  of  the  wife. 

to  be  law. 

Cro.  Car.  If  a  man  marries  an  adminlfl:ratrix  to  a  former  hufband,  who 

^°Hi  *^'"^  '^^  ^^^  widowhood  wafted  the  alTets  of  her  inteftate,  the  hufband 

For  this  Wf  is  liable  to  the  debts  of  the  inteftate,  during  the  life  of  the  wife  j 

htiiiofExe-  and  this  fhall  be  deemed  a  devajlavit  in  him. 

cutors  and 

j1dm\niftrator$,  and  Roil.  Abr.  35T.  Moor  761.  Cro.  Car.  208.  2*7.  458.  S;d.  357.  Nr.te, 
That  in  equity  the  creditors  of  the  firft  huiband  may  follow  the  aflets  in  the  hands  of  a  fecond  huf- 
band, although  the  wife  be  dead.  Chan.  Ca.  So.  Vern.  309.  2  Vern.  61.  118.  A.  married 
an  adminiftratrix  to  her  former  hufband,  to  a  /hare  of  whofc  perfonal  eftate  the  plaintiff  was  en- 
titled ;  the  adminiftratrix  was  likcwife  entitled  to  a  third  ;  and  before  her  fecond  marriaj^e  had  walled 
great  part  of  the  eftate,  and  then  died  ;  and  a  bill  was  brought  againft  her  hufb.ind,  to  have  an  account 
of  the  eftate,  and  a  fatisfaftinn  for  his  (hare;  an  account  was  decreed  to  be  tskcn  of  what  eftaie  had 
come  to  the  hands  of  the  adminiftratrix  before  her  fecond  marriage,  and  the  plaincilr'to  have  fatisfaftion 
againft  the  defendant  abfoiutely  for  fo  much  as  came  to  his,  or  his  wife's  hands  after  marriage,  and  for 
what  came  to  her  hands  before  her  fecond  marriage,  to  have  fatisfadlitn  againft  the  defei:dant,  fa  far 
as  he  had  any  eftate  of  his  wife's,     i  Abr.  Ca.  Eq.  60,  61. 


(G)  Where  fhe  alone  fliall  be  puniflied  for  a 
criminal  Offence  ;  and  where  the  Hufband  fhall 
be  anfwerable  for  what  fhe  does  in  a  Civil  Adion, 

Kelw,  37.  A  Feme  covert  is  fo  much  favoured  in  refpe<Sl  of  that  power 
^  ^'h'vq  ^'^^  authority  which  her  hufband  hath  over  her,    that  flie 

65.27*Aff.  fhall  not  fufFer  any  punifhmcnt  in  committing  a  bare  theft  in 
401.  [This  company  with,  or  by  coercion  of  her  hufband. 

exemption 

extends  to  burglary,  Kely.  31.  Fltzh.  Cor.  199.  :ind  feemingly  to  mbbery,  as  an  offence  of  a  natyre 
certainly  not  wore  heinous.  The  reafon  of  this  rule  is  faid  to  be,  "  lecaule  the  wife  cannot  know 
"  what  property  her  huiband  may  claim  in  the  gO'.ds  taken."  lo  Tv^od.  63.  If  this  be  the  true 
principle,  the  cafes  of  burglary  and  robbery  are  in  fome  meafure  dillinguilhabie  ;  for  in  burglary,  the 
abfence  or  prefence  of  the  party  is  immaterial  ;  but  in  robbery,  prefence  is  an  eflbntial  ingieoient  to  the 
crime,  and  affords  to  the  wife  an  cpportun.ty  of  judjjlng  in  what  fort  of  right  the  goods  are  taken. 
1  Hawk.  P.  C.  4.  note.]  Hawk.  P.  C.  2.  fhe  Ihall  not  be  deemed  accellary  to  a  felony,  for  leceiv- 
jng  her  hufliand  wiio  has  been  guilty  of  it,  as  her  liuiband  (h\{\  be  for  receiving  her.  3  Inft.  ic8. 
H.  p.  C.  65.  a  Hawk.  451. — [Nor  a  principal,  tlicugh  t!;e  hufband'c  cfi'ence  be  treafon,  for  fhe  is 
jub  (ioiijlate  •vir'i,  and  bound  to  receive  him.  Neither  is  fhe  afieded  by  receiving,  jointly  with  her 
hufband,  any  other  offender,  1  Hale,  48.  For  fhe  cannot  be  admitted  as  a  witnefs  to  difcover,  even 
calhterally,  her  huiband's  guilt.  Krowjil.  47.  Dalt.  540.  1  Kale,  301.  O.  B.  1785.  i  Hawk. 
P.  C.  4.  nctc.J 

H.P.c.  65,  But  if  flie  commit  a  theft  of  her  own  {a)  voluntary  a£l,  or  by 
a  ^aV"^'  '^^^  ^^'^^  command  of  her  hufband,  or  be  guilty  of  treafon,  mur- 
pi.  4o.*Fiti.  der,  or  robbery,  in  company  with,  or  by  coercion  of  her  huf- 

Coron.  band,  flie  is  puuifliable  as  much  as  if  flie  were  fole. 

4Bl.Comm. 

29.  199.  [Or  receive  flolen  goods  of  her  own  feparate  aft,  without  the  privity  of  her  hufband  ;  or  if 
he,  knowing  thereof,  leave  the  houfe  and  forfikc  her  company,  fhe  alone  fhall  be  guilty,  as  accclTary, 
42  AfT.  40.  Dalt.  157.  ;  for  the  coercion  which  is  fu^^pofcd  to  be  conveyed  by  the  command  or  pre- 
fence of  the  hufband,  is  only  a  prefumption  of  law,  and,  like  other  prefumptions,  may  be  repelled. 
I  Hale,  516.  And  though  the  huiband  be  an  agent  in  the  tranfadion,  yet  if  he  be  ignorantly  fo,  by 
the  aitificc  of  ths  v.i.^c,  ihe  alone  is  pmiifljable.     Hammond's  cafe,  Leach's  Cafe?,  35:1..]     [r.)  But 

flic 
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Die  *  is  not  guilty  of  felony  in  ftealing  her  huAianJ's  goods,  becaufs  a  hufband  and  wife  are  conlidered 
but  as  one  perfon  in  law,  and  the  hu/band,  by  endowing  his  wife  at  the  marriage  with  all  his 
worldly  goods,  gives  her  a  kind  of  intereft  in  tliem,  for  which  caufe  even  a  ftranger  cannot  commit 
larceny  iu  taking  the  goods  of  the  liulband  by  the  delivery  of  the  wife,  as  he  may  by  taking  away  the 
wife  by  force  againft  her  will.     Hawk.  P.  C.  141. 

[*  It  was  the  fame  in  the  Roman  law,  which  gave  to  the  hufband  in  fuch  a  cafi  the  aBk  reruK 
amotarum  againft  the  wife,  but  allowed  not  the  aSie/urti  to  be  inltituted  agair.ft  her. J 

A  feme  covert  generally  (hall  anfwer  as  much  as  if  fhe  were  9  Co.  71. 
fole,  for  any  (a)  offence  not  capital  againft  the  common  law  or  Hawk.P.C. 
ftatute;  and  if  it  be  of  fuch  a  nature  that  it  may  be  committed  by  %oor' Zi-i. 
her  alone,  without  the  concurrence  of  the  hufband,  (he  may  be  Hob.  93. 
punifhed  for  it  without  the  huiband,  by  way  of  indictment,  which  ^°y'  '°3' 
being  a  proceeding  grounded  merely  on  the  breach  of  the  law,  qioaZaZz. 
the  hufband  ihall  not  be  included  in  it  for  any  offence  to  which  n  Co.  61. 
he  is  no  way  privy.  7*!?^  ^*J^. 

^    ^        '  huiband  is 

not  liable  to  pay  the  forfeiture  recovered  on  an  indi£lment  againft  the  wife  ;  and  therefore  quart  whe. 
thet  a  conviilion  of  a  feme  covert,  upon  an  indiftment,  can  be  pleaded  to  an  information  againft  hec 
and  her  huiband.  Hawk.  P.  C.  27.  (a)  She  cannot  be  indlfted  for  barratry.  Roll  Rep.  39.  But 
Siu.  Whether  fhe  may  be  indifled  for  foreftalling  ?  Slutert  Sid.  410.  2  Keb.  634.  may  be  indifted 
for  a  fcold,  and  judgment  againft  her  to  be  ducked  ;  but  fcolding  once  or  twice  is  not  fufhcient  to  con- 
iKtute  this  offence,  which  lies  in  the  frequent  repetition  of  it,  to  the  difturbance  of  the  neighbourhood. 
6  Mod,  213.239.  A  feme  covert  may  be  guilty  of  a  forcible  entry,  by  entering  in  perfon,  and  may  be 
imprifoned  for  it.  Hawk.  P.  C.  283.  Where  the  huft)and  may  be  proceeded  againft  for  the  recufancy 
of  his  wife,  iide  Hawk.  P.  C.  25.  S^u.  If  not  alone?  Hob.  96.  She  may  be  indifted  together  with 
her  huiband,  for  keeping  a  bawdy-houfe.  Hawk.  P.  C.  2.  If  a  woman  bring  a  malicious  appeal  for 
the  death  of  her  huftiand,  known  by  her  to  be  alive,  /he  may  be  imprifoned  for  her  falfe  appeal,  till' 
Jhe  make  line  to  the  king,  and  her  huiband  ihall  go  at  large.  8  H.  4.  17.  Fitz.  Coron.  73.  Bro.' 
Imprilonment,  100.  [She  may  be  convifted  alone,  under  9  G.  2.  c.  23.,  for  felling  gin.  2  Str.  1120. 
Slje  may  be  committed  for  difobeying  an  order  of  baftardy.   3  Burr.  1679.] 

A  feme  covert  lent  20/.,  to  be  paid  at  20/.  by  the  week,  and  Skin.  348. 

I  J.  6d.  intereft  \  the  borrower  paid  the  intereft,  which  amounted  Pj-  '7- 

to  30X.,  which  the  wife  exnfled  and  received  ;  and  this  appear-  Tompkins, 
ing  on  evidence,  in  an  a6llon  brought  by  the  hufband  for  the 
money,  Holt^  Ch.  Juft.,  ruled  it  to  be  an  ufurious  contradl  by  the 
hufband,  fullicient  to  difcharge  and  avoid  the  obligation  civUitery 
though  not  fufTicient  to  charge  the  hufband  criminaliter. 

If  the  wife  incur  the  forfeiture  of  a  penal  ftatute,  the  hufband  VJe  Hawk, 

may  be  made  a  party  to  an  a(?^ion  or  information  for  the  fame,  as  **-C.3  ,and 

he  may  be  generally  to  any  fuit  for  a  caufe  of  a£lion  given  by  his  lUies  there 

wife,  and  fliall  be  liable  to  anfwer  what  fliall  be  recovered  thereon,  cited. 

If  a  feme  covert,  pretending  herfelf  to  be  fole,  marries  a  fecond  sid.  375. 

hufband,  he  fliall  have   no  a6lion  againft  the  firft,  becaufe  this  ^^"'-  ^47* 

a£lion  is  founded  upon  the  communication  and  [b)  contrail  of  fJerable^^r 

the  wife,  which  will  not  bind  the  huiband  j  befides  this  is  felony,  a  trei.  ifs 

done  by  her, 
or  for  (landerous  words  fpokcn  by  her.  Vide  2  H.  6.  22.  Kelw.  61.  Roll.  Abr.  251.  Leon.  122. 
Cro.  Car.  376.  (^)  Where  the  huft)and  ihall  be  bound  by  fome  of  her  adts,  as  in  felling  goods,  re- 
ceiving money  for  him,  •vide  the  next  head  and  2  Inft.  713.  Sid.  114.  Cro.  Eliz.  24.5.  3  Leon.  267. 
Chan.  Ca.  38.     6  Mod.  162.     Comb.  450.     Jenk.  Rep.  4.  23.     Ld.  Raym.  224. 

Several  goods  were  devifed  to  .^.'s  wife  for  life,  and  after  her  Vem.  143* 
deceafe  to  J.  S.  in  this  cafe,  though  A.  and  his  wife  were  parted, 
and  there  had  been  great  fuits  for  alimony,  and  fhe,  during  the 
reparation,  had  wafted  the  goods,  yet  the  lord  keeper  thought  it 
reafonable  that  the  hufband  fhould  be  charged  for  this  converfioa 
«f  the  wife's,  .^.'s  title  being  paramount  to  the  feme's. 
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(H)  Of  her  Contracts  for  NecefTaries,  and  how  far 
the  Hufband  is  bound  by  fuch  Contra(5t.s. 

iiH. 6. 30.  TT  Is  clear  that  a  hufband  is  obliged  to  maintain  his  wife,  and 

Fitz.  Debt,  1    niay   by  l.uv  be   compelled   to  find  her  neceflaries,  as  meat, 

'^'' Aii'.Ti".  ^""'^J  clothes,  phyfick,   ^c.   fuitable   to  the  hufband's  degree. 

Lit.  Rip.    '  eftate,  or  circumlbmces :  it  feems  alfo  fettled  that  the  wife  is 

307.  Hutt.^  not  to    be  her  own  carver,  and  that  (he  hath  not  an  abfolute 

R°e^'  4  "  '  power  of  binding  the  hufband  by  any  contrail  of  her's,  though 

Roll.  Abr.  for  nectfliiries,  without  his  ailent,  precedent,  or  fubfequtnt:  the 

350,351.  jj^^y  therefore  in  thefe  cafes,  as  it  feems  eltabllPned  by  ufage  and 

110   ©v!  pra6lice,  is  to  leave  it  to  the  jury  to  find  whether  the  hufband 

iviod.  128.  confented  or  not;  and  though  no  exprefs  confent  or  agreement  of 

aVent.  1C5.  j^jg  j^g   proved,   yet  if  it  appears  that    flie    cohabited  with  her 

g^  2^Vent^  hufband  and  bought  neceflarics  (a)  for  hcrfelf,  children,  or  family, 

•42.  Lev.  4,  the  hufband  fhall  be  chargeable,  and  the  jury  may  fi/id,  on  their 

5.Salk.ii6.  Q.^t;Vfg^  tl^at  they  came  to  the  hufl)and's  ufe,  he  being  by  law 

aLd.  Raym'.  obliged  to  provide  for  them  :  alfo  if  flie  cohabits  with  her  hufband, 

1006.  and  is  ever  fo  lewd,  he  fhall  be  liable  for  her  neceffaries,  for  he  took 

^sh°'^"  ''T-^'  ^^'^  ^'^'^  better  for  worfe  -,  fo  if  he  runs  away  from  her,  or  turns 

Skin.  348.'^  her  away,  or  forces  her  by  cruelty  or  ill  ufage  to  go  away  from 

pi- i7t  him;  but  if  he  allows  her  a  feparate   maintenance  (i^),  or  pro- 

[iTermR^ep.  j^j^^j^g  ^^^  particular  perfons  from  trufling  her,  he  fhall   not  be 

334.  343.  liable  during  the  time  that  he  pays  fuch  feparate  maintenance, 

Co.  Bunk-  nor   for   neceffaries   taken   up  of  thofe  perfons  particularly  pro- 

ruft  Laiv^^^  hibited  ;  for  in  thefe  cafes  no  confent,  but  rather  the  contrary, 

2  Br.  Ch.  appears;  but  a  general  warning  or  notice  in  the  Gazette,  or  other 

Rep.  377.  news-paper,    not   to   trufl  her,    is  not   a   fuiFicient  prohibition, 

f"^  *  -F^  Alfo  the  jury  are  to  determine  as  to  the  wife's  ncceflity,  the  huf- 

nates  on  tq.  J      J  .  r     t         1  • 

Tr.  ICO.  band's  degree  and  cnxumftances,  and  the  value  oi  the  thmgs 
{a)  But  the    ^q1  J  ^nd  delivered,  and  give  a  verdicSt,  and  afiefs  damages  ac- 

contradl  in  ,.       , 

fuch  cafe       coranvaly. 

•will  not  avail,  if  made  under  illegal  circiimftances.  a  Str.  1122.  (i)  Or  if  fhe  goes  away  with  an 
aduke:er,  whether  the  tradcfman  have  ncice  of  it,  or  not.  i  Str.  647.  706.  2  Str.  S75.  t  Sa  k. 
Iio.     See  2  Bl.  Rep.  1079.      (c)    But  if  he  turns  away  his  wife  caufelelsly,  he  will  bs  liable,  notni  h- 

ftanding  a  particular  prohibition.     2  Str.  1214 Where  the  huiband  claimeth  to  be  dlfchargcd  from 

liability  to  his  wife's  debts,  in  refpc£t  of  her  having  a  ft-parate  maintenance,  it  (eemech,  that  it  muft  be  a 
1  rov  fion  pioceedir.g  fiom  himfelf,  and  not  from  a  third  perfon.  4  Burr.  S177.  The  modern  cales, 
W  th  refpsCl  to  a  feparate  maintenance,  have  gone  very  far  :  for  it  hath  been  la'ely  adjudged,  that  the 
v'fe  may,  in  fuch  cafe,  contiaft  and  be  fued  as  a  fen;e  f.)le  5  that  flic  continues  li.i'oie,  though  /lie  alien 
O'  exhauft  the  whole  of  the  diltind  fund  ;  thut  tlie  huiband  ii  not  liable  even  for  necell'.iries  ;  and 
that  the  fccond  huiband  is  accountable  for  debts  contracted  during  the  (tate  of  fe,>aration  from  a  for- 
mer.    I  Term  Rep.  5.] 

But  the  learning  on  this  head  will  be  beft  explained  by  infert- 
ing  the  celebrated  cafe  of  Sc-ot  and  Miiub^-y  with  my  Lord  Chief 
Baron  Hale's  argument  at  length. 
M«nby  and  A  woman  departs  from  her  hufband  without  his  confent,  and 
Scot,  ad-  during  her  abfence  the  liufband  prohibits  feveral  perfons,  and 
She'q'uei'  aniong  the  reft  J.  S.  to  truft  her;  and  after,  flie  makes  a  requefl 
chamber  on  to  cohabit  again  with  her  hufband,  and  he  refufeth  to  receive  her ; 
» fueciai  ver-  gj^^  yet  y.  ^.  fells  to  her  filk  and  velvet  to  the  value  cf  40/. 
•^■'^'•'y  which 
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which  is  found  fuitable  to  the  degree  of  her  hufband  :  the  huf-  eight  judge* 
band  (hall  not  be  charsred.  agamft 

°  ^  three  j    but 

^1  ins,  one  of  tlic  eight,  agreed  with  the  three  if  there  had  been  no  fpecisl  prohibition  ;  and  Bnd^miir, 
CIi.  juft.,  one  of  the  eight,  held,  that  admitting  otherwife,  -v'iZ.  that  the  huiband  was  liable,  yet  he 
mii.ht  make  fuch  fpeci  il  prohibition  to  a  particuiar  perfon,  and  It  would  excufehim.  i  Sid.  109,  iicv 
fir.,  and  I  Mod.  128.     i  Lev.  4,  5.     i  Keb.  69.   80.  &c.  S.  C. 

1.  I  will  fay  fomething  of  the  nature  of  contrails. 

2.  I  will  apply  it  to  our  cafe,  in  confideration  of  the  verdift,  Lord  Chief 

as  it  is  found.  Baron //a/r's 

3.  I  will  fliew  in  what  particulars  we  all  agree,  and  where  we  thiTxchel'* 
difler,  and  fo  Hate  the  quellion.  quer-cham- 

4.  I  will  fpeak  to  the  quellion  as  it  (hall  be  fo  dated.         ,    .,,  \"'  '"'^ 

~  t  T  cafeofManby  V.  Scott. 

1.  A  contrail:  is  the  confent  of  two  or  more,  whereby  to  bring 
in  an  obligation  of  one  to  the  other;  and  the  parts  rcquifite  to 
fuch  a  contracSl,  are  ift,  parties;  2dly,  confent;  3dly,  an  obli- 
gation. 

ift,  It  is  requifite  that  the  parties  be  not  difabled  to  contrail:; 
and  as  to  that,  in  law  fome  are  difiibled  to  contradl  qi/oad  hoc 
and  ex  parte ^  as  an  infant,  non  compos,  l^c.  and  fome  have  an  ab- 
folutc  difability ;  as  a  feme  covert,  who  can  no  way  in  our  law 
contra£l:. 

2dly,  As  to  the  confent,  that  mud  be  either  exprefs,  or  im- 
plied;  exprefs  mud  be  either  precedent,  concomitant,  or  fub- 
fequent ;  implied  is  raifed  by  law  ;  as  where  a  man  is  made  baiiiiT, 
(leward,  or  houfe-keepcr,  a  general  autlioiity  is  given  him  ;  when 
goods  come  to  a  man's  ufe,  he  having  had  notice  of  the  contracl, 
it  is  an  aflent  the  law  will  imply,  and  make  the  contract  oblige 
him  ;  and  if  cither  of  thcfe  had  been  found  in  this  fpecial  ver- 
dlcl:,  it  had  been  well ;  for  then  there  had  been  fa£i:  enough  for 
the  law  to  have  made  conftru6lion  upon.  There  is,  befides  all 
this,  evidence  of  a  confent  in  fa£l:,  Vvhich  mud  induce  a  jury,  if 
there  be  no  circumdanccs  againd  it.  As  if  I  fend  a  fcrvaiit 
always  with  ready  money,  and  he  buys  upon  trud,  here  is  no 
evidence;  but  if  I  ufually  fend  him  upon  trud,  and  where  he 
takes  up  goods  I  dand  to  his  bargain,  and  pay  for  them,  this  is 
evidence  that  I  would  have  all  the  world  trud  him  ;  and  this  a 
jury  may  apply  to  make  a  confent  to  any  particular  conrradl: ;  but 
then  they  mud  find  the  aiTent  in  fa£l ;  for  that  which  is  the  evi- 
dence to  them  we  cannot  judge  upon. 

3dly,  As  to  the  obligation,  it  is  neceflary  that  this  be  upon  the 
party  confenting.  I  know  that  in  fome  cafes  the  obligation  of  a 
contract  may  be  transferred  by  way  of  concomitancy  ;  as  to  the 
hufband,  it  is  carried  with  the  chattels  and  perfon  of  the  wife ; 
and  it  lies  upon  tiie  heir  and  executor  when  they  have  afiets;  but 
for  a  man  to  be  originally  bound  by  a  contratl,  it  is  necefiary 
that  there  be  his  confent ;  and  the  confent  of  no  other  perfon 
will  ferve. 

2.  To  confider  what  is  in  the  verdl(£l,  and  apply  what  has 
been  faid  to  it  :  I  find  in  it  no  allent  of  the  hud)and's  found,  nor 
any  authority  he  gave  his  wife,  but  only  matter  of  evidence.     I 

confefs. 
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confefs,  that  when  a  wife,  though  not  particularly  appointed, 
contrails  for  neceflaries  for  hcrfelf,  her  family,  her  hufband,  or 
her  children,  this  is  great  evidence  to  a  jury  to  make  them  find 
the  aflent  of  the  hufband  j  for  it  cannot  be  reafonably  thought 
that  any  man  would  be  fo  barbarous  as  to  deny  his  aflent  to  have 
the  necefiities  of  his  family  fupplied  -,  and  fo  it  may  be  believed 
and  found  he  did  afl"ent ;  but  this  only  in  cafe  of  cohabitation  ; 
for  it  may  be  well  imagined,  that  when  a  wife  leaves  her  hufband, 
that  he  may  refufe  to  fupply  her  ;  and  fo  in  the  verdi<£l:^  this 
matter  of  evidence  is  anfwered,  by  finding,  that  flie  departed  from 
him  :  but  then  there  is  an  anfwer  on  the  other  fide,  that  fhe  af- 
terwards, and  before  this  contrail,  defired  to  cohabit  with  him ; 
to  this  it  is  replied  again,  with  a  flat  bar  to  any  evidence  than  can 
be  given  of  an  affent,  viz.  that  the  hufband  did  exprefsly  prohibit 
thofe  tradefmen  to  truft  her :  the  judges,  in  their  diredlions  to  a 
jury,  dire<Sl  them  to  be  guided  by  fuch  evidence  of  an  aflent  when 
nothing  appears  to  the  contrary  ;  becaufe  it  would  be  very  hard 
in  point  of  proof  to  (hew  exprefs  evidence  of  afl'ent  to  every  par- 
ticular ;  but  when  there  is  an  exprefs  prohibition  or  denial  of 
affent,  this  takes  off  all  the  circumftances  of  evidence  on  the 
other  fide. 

3.  I  am  to  fhew  in  what  points  we  all  agree,  and  where  wc 
differ. 

ifl,  We  all  agree  that  it  is  not  the  contrail:  of  the  wife's  to 
bind  her ;  for  in  our  law  flie  hath  no  will,  nor  power  to  bind 
herfelf ;  the  civil  law,  as  it  allows  her  a  property  diflin£l  from 
the  hufband's,  fo  it  gives  her  power  to  bind  herfelf  by  contract. 

2dly,  It  is  agreed  on  all  hands,  the  wife  ought  to  be  main- 
tained ;  the  civil  law,  though  it  allows  the  wife  a  feparate  pro- 
perty, yet  the  hufband  ought  to  maintain  her  out  of  her  dower  : 
it  is  more  necelTary  for  the  common  law  that  takes  away  all 
property  from  her,  to  make  provifion  for  her  fubfiftence,  elfe  that 
which  we  pretend  to  be  the  mofl:  reafonable  and  provident  law  in 
the  world,  would  be  the  mofl  barbarous  ;  but  in  this  we  differ. 
It  is  faid  by  thofe  who  argue  that  the  hufband  fhould  be 
charged,  that  flie  may  be  maintained  by  a  power  the  law  gives 
her  to  charge  her  hufband  by  way.of  contratl,  which  is  altogether 
denied  by  us. 

3dly,  We  all  agree  that  when  the  wife  contracts  for  the  ne- 
cefl'aries  of  her  hufband,  children,  or  family,  that  this  fhall  not 
charge  him  by  any  inherent  power  in  the  wife,  but  by  a  reafon- 
able and  implicit  aflent,  which  mufl  be  found  by  a  jury,  but  we 
d-aTer  in  the  charging  him ;  when  flie  contrails  for  the  fupply  of 
her  own  neceflTities,  we  fay  it  is  not  by  a  power  fhe  has,  but  there 
mult  be  his  confent,  either  exprefs  or  implied.  Secondly,  We 
confefs,  that  in  cafe  of  cohabitation,  there  is  great  evidence  of 
his  aflent,  till  the  contrary  appears ;  but  it  is  not  fo  binding  as 
will  amount  to  a  prefumption.  Thirdly,  Therefore  we  fay  it  mufl 
be  found  by  the  jury.  Fourthly,  That  it  is  countermandable  by 
prohibition,  where  it  is  faid  on  the  other  fide,  and  mufl  be  main- 
tained, elfe  they  can  make  nothing  of  the  cafe,  that  there  is  in  the 

\vife| 


OBaron  and  jreme*  491 

wife,  upon  the  intermarriage,  an  original,  inherent,  primogenial, 
and  uncountermandable  power  to  charge  the  hulband  for  her  ne- 
ceflities,  which  the  hufband  can  no  ways  repeal,  though  Uiere  be 
no  cohabitation  or  confent,  but  an  exprefs  prohibition,  and  this 
is  the  true  Hate  of  the  queftion  betwixt  us ;  If  there  be  fuch  a 
power  in  the  wife  or  no,  independent  upon  any  confent  of  the 
hufband's  ?  I  fliall  confider,  ^ 

I  ft,  If  there  be  fuch  a  power  during  cohabitation  ?  adly,  If 
for  neceflaries  ?  and  here  I  fliall  make  a  fecond  queftion.  If  there 
be  fuch  a  finding  of  neceflaries  as  is  requifite  in  a  verdift  ?  3dly, 
If  the  departure  make  nothing  in  the  cafe  ?  4thly,  Admitting  all 
this,  whether  it  be  countermandable  quoad  one  man  ? 

I  ft,  I  {hall  hold  there  is  no  fuch  power  in  the  wife  j  my  rea- 
fons  are, 

I  ft.  By  the  law  of  God,  of  nature,  of  reafon,  and  by  the  com- 
mon law,  the  will  of  the  wife  is  fubjeO:  to  the  will  of  the  hufband; 
and  therefore  an  indictment  for  being  a  joint-receiver  with  her 
hufband  was  holdcn  ill ;  but  if  the  law  were  with  thofe  who 
argue  on  the  other  fide,  this  would  be  inverted,  and  the  will  of 
the  huft^and  would  be  fubjedl  to  the  will  of  the  wife. 

2dly,  Becaufe  no  man  can  be  originally  bound  in  a  contrail, 
but  by  his  own  confent. 

3dly,  To  prove  the  law  on  their  fide  lies  upon  them,  which 
they  have  not,  nor  any  ways  can  do,  (there  being  but  one  fem- 
blance  of  an  authority  they  can  allege,  which  is  i\  H.  6.,  which 
is  the  opinion  of  Judge  Martin,  and  muft  be  intended  by  way 
of  evidence  \)  but  they  fay,  they  prove  it  by  reafon  and  incon- 
venience. 

I.  I  anfwer,  Argumetitum  ab  ificonvenienti  will  not  change  or 
alter  the  law  when  it  appears  to  be  fo ;  but  it  is  only  to  prove 
and  interpret  the  law  when  we  are  in  doubt  whether  it  be  fo 
or  no. 

2dly,  I  anfwer,  The  inconvenience  of  the  other  fide  outweighs, 
and  is  far  greater,  for  it  will  bring  into  the  law  a  manifold  in- 
certainty. 

I.  What  things  are  neceflary,  what  kind  of  necefTity,  and  when 
and  how  often  this  neceflity  may  happen  j  as  if  the  hulband  fliould 
give  the  wife  clothes,  and  flie  give  them  away  the  next  day,  (he 
is  in  as  much  neceflity  the  next  day  as  ftie  was  before,  and  quicquid 
necejfitas  cog  it  debet ur. 

2dly,  There  would  be  great  uncertainty  which  way  (he  fticuld 
fupply  her  necelfities -,  as  this  way,  i.  Of  taking  up  goods,  and 
if  (he  can  find  no  credit  ^»'ith  the  mercer,  but  has  the  ufurcr  for 
her  friend,  then  the  law  fure  that  provides  againft  her  neceflities, 
will  give  her  leave  to  take  up  money ;  and  if  that  fails,  it  is  rea- 
fonable  that  flae  fliould  fell  goods ;  for  the  two  other  ways  failing, 
the  law  will  not  let  her  perlfli  •,  if  there  were  no  goods,  then  it 
were  as  reafonable  {he  might  receive  rents,  which  would  be 
againft  Six  Paul  Tracey  znd  Button  s  cafe,  Cro.  Jac.  621.;  and  if 
there  were  none  fuch,  {he  might  raife  money  upon  the  demife  of 
fhe  land  j  if  the  law  will  give  \vay  to  her  neceflities  in  the  firft; 

13  cafe. 
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cafe,  it  mufl:  yield  in  all  the  reft,  for  the  cafe  may  elfe  be  Co  that 
the  provifion  of  law  would  be  defe6live :  but  I  hold,  that  in  none 
of  thefe  cafes  the  wife  can  provide  for  herfelf ;  but  fay,  there 
muft  be  a  truft  fomewhere  ;  as  a  father  is  bound  by  the  law  of 
nature  to  provide  for  his  fon,  and  the  fon  is  bound  to  provide 
for  the  father,  but  the  law  will  not  give  the  one  leave  to  oblige 
the  other  by  way  of  contra£l  ;  becaufe  the  law  fuppofes,  that 
they  will  not  be  fo  unnatural,  and  entrufts  them  with  it,  viz. 
before  the  43  E/iz.,  for  the  poor.  If  this  truft  muft  be  fome- 
where, the  hufband  knows  beft  how  to  manage  affairs,  and  fo 
is  fit^^^er  to  be  intrufted  by  the  law  than  anybody  elfe  :  I  add,  that 
although  the  law  will  not  prefume  fo  much  ill  as  that  a  huftjand 
fhould  not  provide  for  his  wife's  necefhties,  yet  there  is  a  fevere 
obligation  on  him,  not  only  to  fupply  her  in  cafe  of  exigencies 
and  extreme  neceffity,  but  according  to  conveniency ;  but  the  law 
has  not  made  her  her  own  judge,  but  provided  her  a  judicature 
fufficient  to  reform  the  clofe-handednefs  of  her  hufband  :  where 
fhe  is  driven  to  an  extreme  neceffity  and  want  of  fubfiftence,  the 
law  has  appointed  a  judge  to  compel  the  hufband  to  fupply  her, 
I  mean  the  Chancellor  ;  for,  upon  n  fuppHcavit  he  may  be  bound 
to  the  peace,  and  bene  isf  honejie  traclare;  which  I  hold  not  to  be 
imderftood  only,  that  he  muft  ufe  her  gently,  and  forbear  beat- 
ing her,  but  that  he  muft  fupply  her  exigencies.  Then,  for  her 
conveniencies,  the  law  has  appointed  the  bifliops'  courts.  And 
whereas  it  is  faid,  that  this  is  not  the  common  law,  I  anfwer,  that 
they  are  jurifdi(Slions  appointed  by  the  common  law  •,  and  though 
tlieir  coercion  and  proceedings  are  after  another  law,  yet  their 
derivation,  as  to  their  ufe  here,  was  from  the  common  law ;  and 
concerning  the  amplitude  of  their  power,  which  is  faid  not  to  be 
able  to  admlnifter  a  remedy  fufhcient  for  this  difeafe ;  I  fay,  as 
it  is  aided  by  the  brachiiim  fecttlare,  the  power  of  it  falls  as  feverely 
upon  them  that  difobey  it,  as  the  common  law  can  ufe  when 
men  will  not  pay  their  debts ;  for  they  may  excommunicate, 
and  upon  that  follows  imprifonment,  and  a  difability  to  fue  any 
aftion. 

The  fecond  obje£lion  made  on  the  other  fide,  by  comparing 
the  cafe  of  a  feme-covert  with  the  cafe  of  an  infant ;  but  I  anfwer, 
an  infant  is  difabled  only  quoad  hoc,  and  may  oblige  himfelf  for 
neceflaries;  but  here  tlie  wife  would  bind  her  huft)and  alfo;  in  the 
cafe  of  an  infant  there  is  nobody  intrufted  by  the  law  to  pi'ovide 
''  for  him  (for  guardian  in  focage  is  only  where  there  is  land)  im- 

mediately, and  therefore  he  muft  do  it  himfelf  -,  whereas,  the 
hufband  is  intrufted  for  the  wife  ;  fo  the  cafes  are  not  parallel. 

3dly,  It  is  objefted  that  it  comes  to  the  ufe  of  the  hufband ;  I 
anfwer,  it  would  then  bind  the  huft^and  in  fuperfluities,  which 
may  fo  come  to  his  ufe ;  which  how  inconvenient,  I  leave  any 
man  to  judge. 

4thly,  It  is  objected,  that  the  hufljand  is  bound  by  the  wrongs 
of  his  wife,  and  may  be  charged  in  trover  and  converfion  upon 
her  a£l  j  I  fay,  that  in  cafe  of  a  wrong  ftie  binds  herfelf,  for  fhe 
muft  be  joined  in  the  a<^ion,  anid  fo  ihe  will  be  more  careful  not 

to 
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to  fubjeQ  herfelf,  than  when  the  hufband  is  charged  alone  «,  but 
I  hold,  that  in  this  cafe  no  trover  and  converfion  lies ;  for  the 
delivery  of  the  party,  knowing  the  fatl,  and  intending  a  fale  and 
contradl,  tranflates  the  property  at  the  peril  of  him  that  delivers 
them.  If  a  man  knows  one  to  be  an  infant,  and  fells  him  goods, 
it  is  at  his  peril ;  for  if  they  be  not  neceflaries,  he  fhall  never 
charge  the  infant  for  the  converfion  :  and  fo  of  a  feme-covert,  if 
there  be  no  confent  of  the  hu{band  ;  for  it  has  been  holden,  that 
what  the  wife  eats  or  wears  comes  to  the  ufe  of  the  hulband,  and 
will  maintain  a  converfion ;  and  if  the  law  ihould  not  be  taken 
thus,  we  fliould  let  in  a  flood  of  inconveniencies,  which  would 
make  all  thofe  difabilities  the  law  has  raifed  for  the  proteclion  of 
infants  and  feme-coverts,  mere  words,    and  of  no  eftecl. 

2dly,  I  fhall  lay  no  ilrefs  upon  the  imperfe£l  finding  of  the 
verdidl,  left  it  might  be  faid  that  that  was  the  reafon  of  the  judg- 
ment ;  but  only  name  fome  particulars  wherein  it  feems  to  be 
imperfe£t.  i.  They  fhould  have  found  what  the  fhufFs  were; 
for  it  hath  been  adjudged,  that  velvets  were  not  neceffary  for  an 
infant ;  they  ought  to  have  found  the  clrcumflances  ot  the  ne- 
cefllty  j  as  where  manflaughter  is  committed  fe  dejendendo^  or  in 
execution  of  an  office ;  they  fhould  have  fet  forth  of  what  kind 
the  necefTity  was,  as  there  is  a  neceffity  of  clothes,  of  meat,  of 
medicine,  and  of  habitation  ;  they  have  found  that  thefe  goods 
were  necefTary  and  convenient  for  his  degree,  they  fhould  have 
faid  alfo  for  his  eftate  ;  for  a  high  degree  may  have  a  low  eftate, 
and  then  the  wife  cannot  expecl  to  be  maintained  according  to 
the  height  of  her  hufband's  degree  j  but  I  lay  no  hold  on  thefe 
defeats  in  the  verdift. 

3dly,  Upon  her  departure  all  evidence  of  any  obligation  of  the 
hufband  to  maintain  her  ceafes  -,  it  would  elfe  be  very  unreafon- 
able  ;  for  whilft  they  are  both  in  one  houfe,  the  fame  provifion 
will  ferve  for  both.  In  cafe  of  a  bailiff,  if  he  goes  away,  no 
contract  of  his  will  bind  the  mafter,  though  he  had  no  exprefs 
difcharge  ;  and  here  we  muft  prefume  fome  unreafonable  caufe  of 
her  departure,  for  a  wife  in  no  cafe  ought  to  do  it,  and  fhe 
might  have  had  alimony  without  any  feparation.     Moor  874. 

4thly,  Admitting  all  this,  I  hold  that  the  prohibition  here  takes 
away  all  prefumption  of  any  confent  of  the  hufband  to  the  con- 
tract, either  exprefs  or  implied  ;  and  though  the  wife  fhould  be 
allowed  fuch  a  power  to  charge  hef  hufband  as  is  affirmed  on  the 
other  fide,  yet  it  may  be  difcharged  as  to  one  particular  man,  by 
the  prohibition  and  countermand  of  the  hufband ;  it  would  be  a 
very  hard  cafe  elfe,  for  fhe  may  make  him  liable  to  the  greateft 
enemy  he  had  in  the  world.  12  £.  4.  18.  The  king  may  grant 
to  J,  S.  to  be  exempt  of  juries;  but  if  he  grants  it  to  a  whole 
county,  hundred,  or  townfhip,  the  grant  is  void  •,  and  by  this 
prohibition  of  the  hufband  here  is  no  difcharge  of  the  whole 
power,  but  only  it  is  taken  of  thofe  particular  perfons.  If  a  man 
enters  into  an  obligation  not  to  ufe  his  trade,  it  is  againfl  law, 
and  void  -,  but  if  it  be  not  to  fet  up  his  trade  in  fuca  a  ftreet  or 
town,  it  is  good. 


494  ^aton  anil  jFemc* 

Note;  He  added,  that  as  to   charging  the  hufband  by  way 

of  evidence,  which  he  had  reftrained  to  cohabitation,  he  faid, 

the  law  is  the  fime  where  the  hufband  departs  from  the  wife  }  as 

upon  going  beyond  fea,  ^c. 

But  if  a  wo-       Since  this  refolution  there  have  been  feveral  cafes  in  which 

*"^"o^''"     tradcfmen  have  recovered  in  adlions  brought  againft  the  hufband 

and  pawn-     for  gcods  deHvercd  the  wife ;  and  in  all  thefe  cafes  the  judges 

them  before  have  laid  down  the  diilinftion  of  an  implied  promife,  and  diredled 

^^'^d  T,^       ^^  '^^  ^  fufficient  foundation  to  charge  the  hufband  ;  and  in  their 

clothes,  the    dircftions  have  (hewn  as  much  favour  as  poflible  to  fuch  tradefmen 

huibmd  hall  as  intrufted  her  on  the  credit  of  her  hufband,  and  were  in  no 

tii'e  ^^^be-*^    combination  with  the  wife  to  charge  him. 

caufe  they  never  came  to  his  ufe  ;  jecus  if  made  up  and  worn  and  then  pawned.  Salk.  ii8.  pi.  lO. 
If  fhe  pawns  her  clothes,  and  borrows  money  to  redeem  them,  hufband  not  liable.  2  Show  283. 
If  hufband  and  wife  by  agreement  live  feparate,  and  flie  has  a  feparate  maintenance,  it  will  be 
prefumed  that  thefe  who  deal  with  her  truft  her  on  her  own  credit.  Salk.  116.  pi.  6.  Ld.  Raym. 
444.  Sid  124.  12  Mod.  245.  6  Mod.  \-]\.  Vide  Skin.  348.  pi.  18.  Warning  a  tradefman's 
fervant  not  to  truft  her,  fufficient  warning  to  the  mailer.  Saik.  118.  pi.  10.  2  Ld.  Raym.  1006. 
A  tradefman  who  fold  lace  and  filver  fringes  for  a  petticoat  and  fide-faddle,  which  amounted  to  94/.» 
and  all  within  four  months,  to  the  wife  of  a  ferjeant  at  law,  afterwards  a  judge,  recovered  againft 
him.     Skin.  349. 

Salk.  118.  An  ordinary  working  man  married  a  woman  of  the  like  con- 
P'*  "•  dition,  and  after  cohabitation  for  fome  time,  the  hufband  left  her, 

evidence.       ^"d  during  his  abfence  the  wife  worked  j  and  this  aftion  being 

brought  for  her  diet,  it  was  holdsn,  that  the  money  fhe  earned 

fhould  go  to  keep  her. 
Vern.  71.  If  the  wife,  whilft  fhe  lives  feparate  from  her  hufband,  and 

[At  law  a  hath  a  feparate  maintenance,  buys  goods  of  tradefmen  who  know 
make"ier°  °^  ^^  fcparation  and  maintenance,  they  cannot  fue  the  executors 
hufband  lia-  of  the  hulband  in  Chancery  for  thefe  goods ;  neither  will  equity 
bic  to,  mo  give  the  executors  any  relief,  becaufe  they  have  a  very  good  de- 
"J,\hou^'  fence  at  law. 

lent  and  applied  for  the  buying  of  necefTaries.  i  Salk.  387.  But  in  equity,  the  creditor  will  be]  al- 
lowed to  ftand  in  the  place  of  the  tradefmen,  and  to  have  fatisfadlion,  as  far  as  they  could,  if  they  had 
been  plaintiff's.  Preced.  in  Chan.  501.  i  P.  Wms.  482.  Where  equity  will  decree  a  wife  a  feparate 
maintenance,  •vide  Abr.  Eq.  68.  [There  certainly  are  cafes  where  equity  has  decreed  alimony  to  the 
wife  J  but,  whether  the  decrees  proceeded  upon  a  previous  divorce  in  the  ecclefiaflical  court,  or  upon  an 
vgreement  between  the  parties,  in  many  cafes,  doth  not  appear.  Lalbrook  v,  Tyler,  i  Ch.  Rep.  24. 
Afliton  V.  Afhton,  id.  S7.  RufTell  v.  Bodwill,  id.  59.  Whorewood  v.  Whorewood,  id.  118.  1  Ch. 
Caf.  250.  But  it  is  obfervable,  that  all  thefe  cafes,  except  that  of  Lafbrook  v.  Tyler,  were  during 
the  times  of  the  troubles,  when  commilTioners  were  appointed,  to  whom  jurifdiftion  was  exprefsly 
given,  and  whofe  decrees  were  holden  to  be  confirmed  by  the  aft  for  the  confirmation  of  judicial  pro- 
ceedings. 1  Ch.  Rep.  118.  In  Nichols  v.  Danvers,  2  Vern.  761.  proceedings  had  been  had  againft 
the  hufband,  as  appears  from  the  regiftrar's  book,  (though  not  noticed  in  Mr.  Vernon's  report,)  in  the 
eccleliaftical  court,  prcfter  fa-vitiam  j  and  in  Oxenden  v.  Oxenden,  it  appears  from  Gilbert's  reporc 
of  it,  that  there  had  adlually  been  a  divorce  propter  Ja-uitiam  ;  and  in  Angier  v.  Angler,  Gilb.  Eq. 
Kep.  172.  there  was  an  agreement.  But  in  Williams  v.  Callow,  2  Vern.  752.  the  court  certainly 
does  appear  to  have  decreed  the  wife  a  feparate  maintenance  out  of  a  truft  fund,  on  accrwnt  of  the 
cruelty  and  ill-behaviour  of  the  hufband,  though  there  was  no  evidence  of  a  divorce  or  agreement 
that  the  fund  in  difpute  fhould  be  fo  applied.  And  in  Watkyns  v.  Watkyns,  2  Atk.  96.  the  huf- 
band having  quitted  the  kingdom,  Lord  llardivicke  decreed  the  wife  the  intereft  of  a  truft  fund  tilt 
he  fhould  return,  and  maintain  her  as  he  ought.  Yet  in  Head  v.  Head,  3  Atk.  547.  Lord  Hard- 
tvicke  obferves,  that  he  could  find  no  decree  to  compel  a  hufband  to  pay  a  feparate  maintenance  to  his 
wife,  unlefs  upon  an  agreement  between  them,  and  even  then  unwillingly  5  and  this  opinion  of  Lord 
Hardwicke  appears  moft  reconcilable  to  principle;  for  the  cafe  of  a  divorce  prcpter  Ja-vitiam,  may  be 
eonfidered  as  an  implied  agreement;  and  if  there  be  an  exprefs  or  implied  agreement,  there  feems  no 
doubt,  but  that  courts  of  equity  may,  concurrently  with  the  fpiritual  court  in  proceeding  upon  it, 
decree  a  feparate  maintenance.  Wood's  Inft.  62.  Sealing  v.  Crawley,  2  Vern.  3S6.  Guth  v.  Guth, 
3  Br.  Ch.  Rep.  6.  The  fpiritual  court  however  would  be  the  more  proper  jurifdidlion,  if  it  adted  in 
Ttm.  Lit.  Rep.  98.  2  Atk,  511.  But  if  after  an  agreement  befwcen  hufband  and  wife  to  live 
i'eparatc,   they   appear  to  have  cohabited,  equity  Will  confider  the   agreement  as   thereby  waved, 

Fletcher 
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Fletcher  V.  Fletcher,  M.  1788.  It  is  obfervable,  that  if  courts  of  equity  had  an  oiiginal  and  con- 
current jurifdiftion  with  the  fpiritual  courts,  it  would  have  been  unnecefiary  to  have  given  the  commif- 
fioners,  during  the  troubles,  fuch  jurifdiftion  }  and  that  the  doubt  in  i  Ch.  Rep.  ii55.  could  not 
have  been  railed,  refpedling  the  validity  of  their  decrees,  after  the  adt  for  confirming  judicial  proceed- 
ings. Belides,  even  in  the  fpiritual  courts,  they  do  not  pretend  to  the  right  of  decreeing  alimony, 
but  as  incidental  to  a  decree  of  divorce  ;  and  a  decree  of  divorce  or  feparation  was  never  fuggefted  to 
be  within  the  jurifdifiion  of  a  court  of  equity.  Fonbl.  notes  on  Eq.  Tr.  96,  97.  And  Lord  Chan- 
cellor Lsughborough  is  reported  to  have  faid,  that  he  took  it  to  be  eftabllflied  law,  that  no  court,  not 
even  the  ecclefiallical  court,  hath  any  original  jurifdidtion  to  give  a  wife  feparate  maintenance.  It  is 
always  as  incidental  to  other  matter,  that  ihe  becomes  entitled  to  a  feparate  provifion.  If  flie  applies  to 
the  Chancery,  upon  afuppUca-vitf  for  fecurity  of  the  peace  againfl  her  hufband,  and  it  is  necelfary  thac 
fhe  (hould  live  apart  j  as  incidental  to  that,  the  chancellor  will  allow  her  a  feparate  maintenance  :  So  ia 
the  ecclefiaAical  court,  if  it  is  neceflarj'  for  a  divorce  a  menj'a  tt  tcro propter  Jtevitiam.  z  Vez.jua.  195- J 

(  I )  What  A£ts  done  by  the  Hufband  or  Wife  alone, 
or  jointly  with  the  Wife,  fliall  bind  the  Wife  ;  and 
herein  of  her  Agreement  or  Difagreement  to  fuch 
Ads  after  the  Death  of  her  Hufband. 


'TPHE  hufband,  ns  head  and  governor  of  the   family,  hath  an  Roll.  Abr. 


either  in  confirming  or  controlling  fuch  difpcfitinn:  but  the  real  equity  the 


cftate  is  under  a  different  regulation,  and  not  under  the  power  of  fg^t  is  ne- 
the  hufband,  longer  than  during  the  coverture  j  and  therefore  any  ceffarytoth* 
difpoCtion  of  it  made  by  him  alone  may  be  defeated  •,  alio  all  ^'O'^'*'  o^" 
charges  laid  on  it  by  him,  fall  off  with  his  death.  eftate -"^  and 

ftie  is  perfonally  examined  in  court,  as  in  the  cafe  of  fines  levied  at  iaw.l 

At  common  law,  any  alienation  made  by  the  hufband  of  the  2  inft.  681. 
wife's  land,  whether  by  feoffment,  [a)  fine,  or  [b)  recovery,  was  (")  ^^  ^^ 
a  difcontinuance  ;  and  after  his  death  fhe  was  put  to  her  cui  in  "^^J  within 
'viiaf   to  reinflate  herfelf;    but  now  by  the  flatute  of  32//.  8.  five  years 
tap.  28.   It  is  provided,  That  no  fine  levied  by  the  hufband  alone ^  cf  ^^^"^^  ^^^ 
lands  y  being  the  freehold  and  inheritance  of  the  tuifey  fhall  in  any  nvife  hulband 
be  or  make  a  difcontinuance ^  or  be  othernvife  prejudicial  to  her  or  her  and  the  fine 
heirs ;   but  that  the  wife  and  her  heirs  fl-tall  and  may  laivfully  enter  ^^^  ^'^^ 
into  the  faid  lands  according  to  their  rights  and  titles  therein.  fi^n  ^^' 

entry  is  taken  away,  and  her  right  forever  extinguiihed  ;  for  this  vide  Co.  Lit.  326.  Dyer,  72.  162. 
Plowd.  373.  S  Co.  72.  2  Init.  6:^1.  9  Co.  140.  If  lands  be  given  to  hufband  and  wife,  and  the 
heirs  of  their  bodies,  and  the  hulband  alone  levies  a  fine  thereof,  the  wife  may  enter  after  his  death  by 
force  of  this  ftatute.  9  Co.  13S.  2  Inft.  6?i.  Cro.  Car.  477.  {b)  That  a  recovery  fuffered  by 
the  huiband  alone  is  void,  -vide  F.  N.  B  468.  Booth,  185.  2  Inft,  343.  Plowd.  57.  [The  huf- 
band alone  may  make  a  tenant  to  the  praecipe.     VJe  fupra  (C).] 

If  a  feme  covert  levies  a  fine  of  her  own  inheritance,  without  g^^  ^j^ 
her  hufband,  this  fhall  bind  l|er  and  her  heirs,  becaufe  they  are  F.nei  33. 
cftopped  to  claim  any  thing  in  the  land,   and  cannot  be  admitted  ^°  '^°'  43* 
to  fay  fhe  was  covert  againll  the  record-,  but  the  hufband  may  .,co,"^ 
enter  and  defeat  it,  either  during  the  coverture,  to  reflore  him  Co.  Lit.  46. 
to  the  freehold  he  \\t\d  jure  uxoris,  or  after  her  death  to  rellore  ^^ arenas 
himfelf  to  his  tenancy  by  the  courtefy  ;  becaufe,  no  aft  of  a  fjie^'[^vtcs  a 
feme  covert  can  transfer  that  interell  which  the  intermarriage  fine  exscu. 
hath  veiled  in  the  hufband  •,  and  if  the  hufband  avoids  it  during  the  ^'''y'  ^^^. 
coverture,  the  wife  or  her  heirs  fhall  never  after  be  bound  by  it.         fued"agai"nft 
the  huiband  a^.d  \vtf«,  he  may  ftop  the  execution,  becaufe  oo  i(X  of  her's  can  pr<*Judice  him  ;  and  if 
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in  this  cafe  the  hu/band  makes  default,  and  flie  is  received,  flic  may  for  the  benefit  of  her  huftjandl 
iliilurb  the  execution  of  her  own  fine;  but  after  the  death  of  her  hulband  flie  cannot  avoid  it.  Bro. 
tit.  Fire,  79.  Co.  Reading,  9.  [An  entry  by  the  hii/band  into  part  only  of  the  land,  whereof  the 
wife  alone  levied  a  fine,  will  avoid  the  whole  fine.  Mayo  v.  Combes,  1  Freem.  396.  There  is  one 
inftance  of  a  married  woman  being  allowed  to  levy  a  fine  without  her  hufband.  The  hufband  had  fold 
lands,  and  covenanted  that  he  and  his  wife,  (when  of  age,)  fliould  levy  a  fine.  When  the  wife  came 
of  age,  fhc  refufcd  to  join  in  it  ;  but  it  was  levied  by  tlie  hu/band  alone,  who  afterwards  went  abroad. 
The  wife  afterwards  confentcd  to  levy  it,  but  the  hufband  was  abfcnt.  It  was  faid,  upon  motion  to 
levy  it,  that  it  had  been  ufual  in  fucli  cafes  for  the  curfitor  to  make  out  a  piadpe  to  the  wife  as 
a.femejji: ;  but  no  example  of  it  was  produced.  The  court  would  make  no  rule  to  authenticate  fuch 
a  fine  J  but  it  was  afterwards  a:knowled;jed  de  hent  (Jje  before  the  lord  chief  juftice,  then  in  court. 
Moreau's  cafe,  2  Bl.  Re^).  1205.  J 

18  E.  4.  II.  If  a  hufband  and  wife  join  in  a  fine  to  convey  her  own  inherit- 
Roii.  Abr,  ance,  it  ought  to  be  received,  if,  upon  her  [a)  examination  it  ap- 
Abr'.  20.  pears  to  be  voluntary  and  free  from  conftr'aint ;  and  if  fhe  be  of 
2  Inft.  515.  full  age,  the  fine  fhall  bind  her  as  if  fhe  had  been  fole. 

5Atk.  712. 

(j)  Noti :  The  books  which  fay,  that  a  fine  fhall  not  bind  a  woman  under  coverture,  unlefs  flie  be 
examined,  muft  not  be  conllrued  as  if  it  were  in  her  power  to  reverfe  the  fine  for  want  of  her  ex- 
amination ;  but  they  are  to  be  underftood  in  this  fcnfe,  that  the  judge  ought  not  to  receive  a  line 
without  examining  her.     2  Inll.  515. 

ilnfi.  515.  The  examination  of  a  feme  covert  is  not  always  neceflary  in 
levying  fines,  becaufe  that  being  provided  that  fhe  may  not  at 
the  inftance  of  her  hufband  make  any  unwary  difpofition  of  her 
property'-,  it  follows,  that  when  the  hufband  and  wife  take  an 
eftate  by  the  fine,  and  part  with  nothing,  the  feme  need  not  be 
examined :  but  where  fhe  is  to  convey  or  pafs  any  eftate  or  in- 
tereft,  either  by  herfelf  or  jointly  v/ith  her  hufband,  there  fhe 
2  Roll.  Abr.  ought  to  be  examined  ;  therefore,  if  ^.  levies  a  fine  come  ceo  to 
*7'  baron  and  feme,  and  they  render  to  the  conuzor,  the  feme  fhall 

be  examined  j  fo  it  is  where  fhe  takes  an  eftate  by  the  fine,  render- 
ing rent. 
F.N.B.  21.  If  hufband  and  wife  levy  a  fine,  and  the  wife  is  within  age, 
''T"*  ^\  ^^^y  ^^^^  i°'^^  "^  ^  ^^'■^''  "^  error  to  reverfe  it  during  the  minority 
But  for  this  of  the  wife,  not  by  any  privilege  of  coverture,  but  becaufe,  dur- 
•vUe  head  of  ing  her  ftate  of  infancy,  no  acl  of  her's  can  be  fo  obligatory  as 
Ttnei  avd      ^^^  j.^  |^g  cancelled,  if  flie  thinks  it  prejudicial  to  her. 

Co.  Lit.  •^6.  If  a  man  makes  a  jointure  on  his  wife,  either  before  or  after 
Dyer,  358.    niarriatre,  and  they  both  join  in  a  fine,  flie  is  bound  thereby: 

For  this  a;i</f  ,    .-fc   '      .    .  'I  -^      ,      1     r  •  /i.      •     u  j. 

ia.  Jointure.  '^^^  "  ^"^  jomturc  was  made  before  marriage,  Ihe  is  barred  to 

claim  dower  in  any  other  lands  of  the  hufband's  ;  but  if  the 

jointure  was  made  during  coverture,  flic  may  claim  dower  in  the 

other  lands. 

2  Sand.  177.       If  baron  and  feme  by  fine  fur  concejfit  grant  land  to  J.  S.  for 

e"^r'^^M  A    99  y<^3rs,  and  warrant  the  faid  land  to  J.  S.  during  the  faid  term, 

290.  2Keb!  a"cl  t^^  baron  dies,  and  J.  S.  is  evicted  by  one  that  hath  a  prior 

634.  703.      title,  he  may  thereupon  bring  covenant  againft  the  feme,  notwith- 

Wotton  and  ftjndinir  fhe  was  covert  at  the  time  when  the  fine  was  levied. 

Hale.  _  o 

10  Co.  43.  A  recovery,  as  well  as  a  fine  by  a  feme-covert,  is  good  to  bar 
2  Roll.  Abr,  l^Qx,  becaufe  the  precipe  in  the  recovery  anfwers  the  writ  of 
'^^'  covenant  in  the  fine  to  bring  her  into  court,  where  the  exami- 

nation of  the  judges  deftroys  the  prefumption  of  law,  that  this  is 
done  by  the  coercion  of  her  hufband,  for  then  it  is  to  be  pre- 
fumed  they  would  have  refufed  her. 

10  But 
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But  if  a  wife  alone,  or  with  her  hufband,  bargain  and  fell  her  » inft.  673, 
lands  by  deed  indented  and  enrolled,  yet  it  fhall  not  bind  her ;  ^°'^-  2»i« 
for  a  wife  cannot  be  examined  by  any  court  without  writ,  and 
there  is  no  writ  allowed  in  this  cafe. 

If  a  feme  covert  join  with  her  hufband  in  levying  a  fine  to  But  where 
raife  a  fum  of  money  by  way  of  mortgage,  this  fhall  bind  her.       ^^^  money 

out  of  the  perfonal  eftate  of  the  hufband,  -ni^e  Brend  v.  Brend,  i  Vern.  213.  [If  a  wife  charge  her 
eftate  with  payment  of  her  hufband's  debts,  or  apply  her  fcparatc  eftate  to  fuch  purpofe,  and  it  do 
not  appear  to  have  been  intended  by  her  as  a  gift  to  her  huiband,  equity  will  decree  the  huftiand'a 
aflets  to  be  applied  in  exoneration  of  her  eftate,  or  in  re-payment  of  the  money  advanced.  Earl  of 
Huntingdon  v.  Countefs  of  Huntingdon,  2  Vern.  437.  i  Br.  P.  C.  1.  S.  C.  Pocock  v.  Lee, 
2  Vern.  604.  Tate  v.  Auftin,  a  Vein.  68g.  i  P.  Wms.  264.  S.  C.  Bagot  v.  Oughton,  1  P. 
Wms.  347.  Evelyn  v.  Evelyn,  2  P.  Wms.  659.  Lewis  v.  Nangle,  Ambl.  150.  Earl  of  Kinnoul 
▼.  Money,  cited  in  3  Br.  Ch.  Rep.  2c6.  Clinton  v.  Hooper,  3  Br.  Ch.  Rep.  201.  Parteiiche  v. 
Powlet;  2  Atk.  3S4.  Lacam  v.  Mertius,  i  Vez.  313.  Aftley  v.  Earl  of  Tankerville,  3  Br.  Ch. 
Rep.  545-]  But  for  this  -vide  head  of  Mortgage  5  where  ftie  /hall  be  bound  to  a  fpeciiick  performance 
•f  her  agreements  in  equity,  i>ide  title  Agreements}  and  2  Vern.  61  • 

If  a  hufband  dlfTeife  another  to  the  ufe  of  his  wife,    this  Roll,  Abr. 
does  not  make  her  a  dilTeiforefs,  fhe  having  no  will  of  her  own,  ^°' ^  ^''?- 
nor  will  any  agreement  of  hers  to  the  diffeifin  during  the  co-     '""'•'  7* 
verture,  make  her  guilty  of  the  difleifin,  for  the  fame  reafon: 
but  her  agreement  after  her  hufband's  death  will  make  her  a  dif- 
feiforefs,  becaufe  then  flie  is  capable  of  giving  her  confent,  and 
that  makes  her  tenant  of  the  freehold,  and  fo  fubjedl  to  the  re- 
medy of  the  difleifee. 

So  if  a  man  difTeife  another  to  the  ufe  of  a  feme  covert,  her  Roll.  Abr. 
agreement  to  it  fignifies  nothing ;  for  though  the  hufband's  agree-  ^'n-'v-^g"* 
ment  to  it  fettles  the  eftate  in  the  wife,  yet  it  makes  her  no  fharer     '  *" ''  '^' 
in  the  guilt  of  the  dlfTeifm. 

But  if  a  feme  covert  a£lually  enter  and  commit  a  dilTeifin,  Co.Lit. 357. 
either  folely  or  together  with  her  hufband,  then  fl;e  is  a  dif-  R°"' Abr, 
feiforefs,  becaufe  fhe  thereby  gains  a  wrongful  poflefTion ;  but  Bro*  Dif- 
yet  fuch  actual  entry  cannot  be  to  the  ufe  of  her  huiband  or  a  feifm,  15. 
flranger,  fo  as  to  make  them  dilTeifors,  becaufe  though  by  fuch  g7^  ^"^^ 
entry  fhe  gains  an  ellate,  yet  fhe  has  no  power  of  transferring  it  i4«„r! 
to  another. 

If  the  hufband  felfed  of  lands  in  right  of  his  wife,  make  a  Bro.Accept- 
leafe  thereof  for  years  by  indenture  or  deed  poll,  referving  rent;  pr^'A^f 
all  the  books  agree  this  to  be  a  good  leafe  for  the  whole  term,  ^^^ '  q^q^  * 
unlefs  the  wife,  by  fome  aft  after  the  hufband's  death,  fhews  her  Jac.  332. 
diflent  thereto ;  for  if  fhe  accepts  rcxit  which  becomes  due  after  ^^Lh  *c* 
his  death,  the  leafe  is  thereby  become  abfolute  and  unavoidable:  piov^.  1-7. 
the  reafon  whereof  is,  that  the  wife  after  her  intermarriage  being  Cro.  jac. 
by  law  difabled    to    contra£t    for,    or  make  any    difpofuion  of  cro  Ei^izV* 
her  own  pofTeffions,  as  having  fubje6led  herfelf  and  her  whole  769.    [Ic 
will  to  the  will  and  power  of  her  hufband ;  the  law  thereupon  i^aih  been 
transfers  the  power  of  dealing  and  contracting  for  her  pofTeffions  morr'agefor 
to  the  hufband,  becaufe  no  other  can  then  intermeddle  therewith;  yearsbyhuf- 
and  without  fuch  power  in  the  hufband  they  would  be  obliged  to  band  and 
keep  them  in  their  own  manurance  or  occupation,  which  might  be  ^J^-.^  j^j^^^ 
greatly  to  the  prejudice  of  both  :  but  to  prevent  the  hufband  from  rirance, 
abufing  fuch  cower,  and  left  he  fhould  make  leafcs  to  the  pre-  without  any 

1  r  *  ir  ^  '    J'    ^    ftae  Icvifed, 
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may  be  con-  judicc  of  the  Wife's  inheritance,  the  law  has  left  her  at  liherty 
tl^ati^^  after  his  death,  either  to  affirm  and  make  good  fuch  leafe,  or  to 
«ances  by  defeat  and  avoid  it,  as  fhe  finds  it  fubfervient  to  her  own  intereft: 
I'.ie  wife  and  this  fhe  may  do,  though  flie  joined  in  fuch  leafe,  unlefs  made 
I^erc"ai  -'  puf^uant  to  the  ftatute  32  /f.  8.  cap.  28. 

though  there  be  no  aftual  r«-Jelivery  of  the  deed.  Goodright  v.  Straphan,  Cowp.  »oi.  But  fee 
Drjbutter  v.  Bartholomew,  i  P.  Wms.  126.]  As  to  leafes  made  by  huJband  and  wife,  either  at  com- 
mon l4w,  or  by  virtue  of  3a  H.  8.,  vide-  head  ot  Lrafcs  and  Tcrmt  for  TTiari. 

Hufband  and  wife  made  a  leafe  for  years,  by  Indenture,  of  the 
wife's  lands,  referving  rent ;  the  leflee  enters,  the  hufband  before 
any  day  of  payment  dies,  the  wife  takes  a  fecond  hufband,  and 
Dyer,  159.    he  at  the  day  accepts  the  rent  and  dies  :  it  was  holden,  that 
475-'   Roll.  *^^^  ^^'^^^  could  not  now  avoid  the  leafe,  for  by  her  fecond  mar- 
Rep.  i3i.     riage  fhe  transferred  her  power  of  avoiding  it  to  her  hufband, 
and  his  acceptance  of  the  rent  binds  her,  as  her  own  aft  before 
fuch  marriage  would  have  done,  for  he  by  the  marriage  fucceeded 
into  the  power  and  place  of  the  wife ;  and  what  fhe  might  have 
done,  either  as  to  affirming  or  avoiding  fuch  leafe  before  marriage, 
the  fame  may  the  hufband  do  after  the  marriage. 
2.  Roll.  Rep.       The  hufband  being  feifed  of  copyhold  lands  in  right  of  his 
v-z.  ^cVo.   ^'''^^^  ^^  ^^^>  makes  a  leafe  thereof  for  years,  not  warranted  by  the 
Car.  7.  Cro.  cuflom,  which  is  a  forfeiture  of  her  eftate ;  yet  this  Ihall  not  bind 
El.  I49-        the  wife  or  her  heirs  after  the  hufband's  death,  but  that  they 
■*    °'  ^^"      may  enter  and  avoid  the  leafe,  and  thereby  purge  the  forfeiture : 
and  the  diverfity  feemeth  between  this  a6l,  which  Is  at  an  end 
when  the  leafe  is  expired  or  defeated  by  the  entry  of  the  lord,  or 
the  wife  after  the  hufband's  death,  and  fuch  a£ls  as  are  a  con- 
tinuing detriment  to  the  inheritance,  as  wilful  wafte  by  the  huf- 
band, which  tends  to  the  deftrudlon  of  the  manor :  fo  of  non- 
payment of  rent,  denial  of  fult  or  fervice  •,  for  fuch  forfeitures 
as  thefe  bind  the  Inheritance  of  the  wife  after  the  hufband's  death  ; 
but  in  the  other  cafe,  the  hufband  cannot  forfeit  by  this  leafe 
more  than  he  can  grant,  which  is  but  for  his  ov/n  life. 
Plow.  493.        A  woman  guardian  in  focage  marries,  and  joins  with  her  huf- 
Roii.  AbrV"  '^^^^  ^y  indenture  in  making  a  leafe  for  years  of  the  ward's  lands, 
345-       *     y^^  ^^^^^  ^^^  hufband's  death  (he  may  avoid  the  fame  ;  for  though 
the  hufband  has  abfolute  power  to  difpofe  of  all  chattels,  either 
real  or  perfonal,  whereof  he  is  pofTefTed  in  right  of  his  wife,  and 
the  wardfliip  of  the  body,  and  land  in  this  cafe  is  but  a  chattel ; 
yet  the  wife  being  pofTefTed  of  it  In  right  of  the  infant,  and  ac- 
countable to  him  for  the  profits  when  he  comes  of  age,  the  huf- 
band's difpofition  fhall  not  bind  her  after  his  death,  but  that  (he 
may  avoid  It  in  right  of  the  infant,  whofe  guardian  (he  ftill  con- 
tinues to  be  ;  and  her  own  joining  In  the  leafe  was  not  material, 
becaufe  fhe  was  then  under  coverture. 
Co.  Lit.  3.  a.       A  feme  covert  is  capable  of  pyrchafing  (a) ;  for  fuch  an  a£l  does 
ti  hlffiS'*  "°^  "^^^^  *^^  property  of  the  hufband  liable  to  any  difadvantage, 
is  good.  Br.  3^^  ^^^  hufband  is  fuppofed  to  afTent  to  this,  as  being  for  his  ad- 
tit.  Ob/iga.    vantage  ;  but  the  hufband  may  {b)  dlfagree  ;  and  It  (hall  avoid  the 
SJun^^it  P'^^chafe  :  but  if  he  neither  agrees  nor  difagrees,  the  purchafe  is 

6  good  i 
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good;  for  his  condu(Sl  fhall  be  efleemed  a  tacit  confent,  fince  it  is  Volunt,y.^, 
to  turn  to  his  advantage  :  but  in  this  cafe,  though  the  hufband  P^,^"t'^ 
(hould  agree  to  the  purchafe,  yet  after  his  death  {he  may  wave  it;  ^ay  main- 
for  having  no  will  of  her  own  at  the  time  of  the  purchafe,  fhe  is  "in  trover 
not  indifpenfibly  bound  by  the  contra£l :  therefore  if  fhe  does  not,  ^°^  tl^yeco- 
when  under  her  own  management  and  will,  by  fome  aft  exprefs  purchafe- 
her  agreement  to  fuch  purchafe,  her  heirs  fhall  have  the  privilege  money, 
of  departing  from  it.  ^f.f-^,; 

Raym.  224-  The  like  remedy  he  may  have  for  money  loft  by  the  feme  at  cards.  Rey  v.  Stephens, 
cited  in  1  Sid.  112.  The  receipt  of  money  by  the  feme  will  be  binding  upon  the  hulband,  if  it  ap- 
pear that  /he  usually  receives  and  pays  money  for  him.     Seaborne  v.  Blacldlon,  2  Freem.  178.] 

[A  wife  may,  without  her  hufband,  execute  a  naked  authority,  Co.Lit.iiz. 

whether  given  before  or  after  marriage.    So  where  both  an  intereft  ^^^'^^^'^^ 

and  an  authority  pafs  to  the  wife,  if  the  authority  be  collateral  to,  Monk, 

and  do  not  flow  from  the  intereft  ;  becaufe,  then  the  two  are  as  2  Vez.  191. 

unconncfted  as  if  they  were  vefted  in  different  perfons.     And  as  ^'q^"^^" 

a  feme  covert  may,  without  her  hufband,  convey  lands  in  mere  Rep.  temp. 

execution  of  a  power  or  authority,  fo  may  fhe,  with  equal  effect.  Finch,  34.6. 

in  performance  of  a  condition,  where  land  is  vefted  in  her  on  con-  ^l    '^°^J* 

dition  to  convey  to  others.     It  feemeth  doubtful,  however,  whe-  note  6.  Co. 

ther  flic  can  convey  lands  which  flie  holds  as  truftee  without  her  Lit.  112.  a. 

,      n         1  •    •    •         •    \\.  Fonbl.  note* 

hufband  joming  in  the  conveyance.  ^^  £„  .p^^  g^^ 

If  a  note  be  made  payable  to  a  feme  fole  or  order,  and  (he  Connor  v. 
afterwards  marry,  fhe  cannot,  during  the  coverture,  indorfe  it.      ^wiif'e 

The  bond  of  a  feme  covert  is  void ;  and  fo  is  her  appointment  2  Wiif.  3. 
■of  an  attorney  ;  for  fhe  is  incapable  of  executing  a  deed.  -  Saund. 

if  a  woman  feal  a  bond  in  the  prefence  of  her  hofband,  and  he  ftand  by,  and  do  not  gainfay,  U  fliall 
bind  him.     Cited  fer  Mafter  of  the  Rolls,  as  adjudged  in  the  time  of  H.  8.     2  Freem.  218.  J 

(K)  Where  the  Hufband  and  Wife  muft  join  in 
bringing  Adions. 

"iN  thofe  cafes  where  the  debt  or  caufe  of  a£lion  will  furvive  to  Roll.  Abr. 
'*  the  wife,  the  hufband  and  wife  are  regularly  to  join  in  the  ac-  347'  ^*^''» 
tion  ;  as  in  recovering  debts  due  to  the  wife  before  marriage,  in  a^reme  co-* 
a(flions  relating  to  her  freehold  or  inheritance,  or  injuries  done  to  vert  can  in 
the  perfon  of  the  wife.  .,,    ,,    .  „     .     .,T"^!)V; 

*  without  her  hufband,  njide  letter  (M). 

But  if  a  feme  fole  hath  a  rent-charge,  and  rent  is  arrear,  and  Cro.  Eliz. 
fhe  marries,  and  the  baron  diftrains  for  this  rent,  and  thereupon  ^^9-^Owen, 
a  refcous  is  made,  this  is  a  tort  to  the  baron  himfelf,  and  he  may  Moor,*5S4. 
have  an  adion  (a)  alone.  s.c.  (a)Or 

may  join  his 
wife  therein,  becaufe  it  arife?  upon  a  duty  due  unto  her  before  coverture.     Cro.  Eliz.  459.  f>er  Cur* 

So  if  a  feme  fole  hath  right  to  have  common  for  life,  and  fhe  2  Buift.  14, 
•takes  hufband,  and  he  is  hindered  in  taking  the  common,  he  may  ^^■'"-^^^^^g'^^, 
have  an  action  alone  without  his  wife  (^),  it  being  only  to  recover  rou  feifed  of 
damages.  » hoak  for 

life  ;  nnd,  in 
tlbt  right  of  his  feme,  leafed  for  year*  to  the  defendant,  who  burnt  the  houfe,  and  th«  baron  alone  btcught 

K  Jc  a  an 
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an  aiflion  for  this ;  and  whether  it  l»y  dub'itatur ;  becaufe  the  damage  was  done  to  the  eftate  of  the  feme  J 
and  if  (he  dies,  the  baton  is  not  chargeable  over  in  waH^e,  in  regard  of  which  only  an  aftion  lies;  bc- 
Ciufc  it  was  the  folly  of  the  plaintiff  that  he  made  no  fpecial  provifion  againft  wafte.  Cro.  Eiii.  461. 
If  yj'.  demifes  a  houfe  to  B.  for  years,  and  B.  covenants  to  repair  the  faid  houfe,  during  the 
term,  and  after  ^.  grants  tiie  reverfion  to  baron  and  feme,  &c, ;  the  baron  may  have  an  adlion  alont 
upon  this  covenant;  for  therein  damages  only  arc  to  be  recovered.  Cro.  Jac.  319.  adjudged.  3  Bulft. 
J63.     Roll.  Rep.  359.  S.  C.  adjudged. 

Bulft.  ti.  But  if  baron  and  feme  are  diflelfed  of  the  land  of  the  feme. 
They  muft    ^j^gy  ^^fl-  jqjj^  j^  ^j^  aftion  for  the  recovery  of  this  land. 

jom   in  ae-  ■'  ■' 

timte  for  charters  concerning  the  wife's  inheritance.  38  H.  6.  4.  Roll.  Abr.  347.  So  In  trover 
for  a  deed  by  which  a  rent-charge  was  granted  to  her  dum  fila,  though  it  came  to  the  hands  of  the 
defendant  after  coverture.  Noy,  70.  For  rent  due  to  her  before  coverture  as  tenant  in  dower.  Roll. 
Abr.  31S.  34S.  Vide  Culft.  135,  136.  Cro.  Jac.  283.  and  Si^are  if  fince  32  H.  8.  c.  37.  there 
is  any  difference  where  the  avowry  is  made  for  rent  due  before,  and  where  after  marriage. Whe- 
ther the  hulband  alone  may  bring  a  quare  impedit,  'vide  Ci.  Lit.  351.  a.  Owen,  8z.  Lit.  13.  357. 
Winch.  73.     a  Bulft.  14.     Jenk.  z,  3.     Bulft.  110. 

Cro.  Eilz.         If  the  baron  be  poflefled  of  a  re£lory  for  years,  in  right  of  his 

608.  13  Co.  feme,  he  and  his  feme  may  join  in  an  a£lion  upon  the  2  W 

Moor! "^12.  3  ^^'  ^'  f^'  ^Z-y  ^o'^  "°*^  fetting  forth  tithes;  for  the  pofleflion  of 

s.c.'zinft.  the  baron  is  in  the  right  of  the  feme,  and  the  adion  is  given  by 

650.  s.c.  j-j^g  ilatute  to  the  proprietor. 

cued.  zMcd.  *       * 

470.  S.  C.  cited.  Jenk.  Rep.  273.  S.C.  faid  to  be  adjudged  that  the  baron  might  have  the  adtion  alone. 

Vide  I  Brownl.  9.    1  Jone:,  325. If  a  faanger  cuts  trees  upon  the  land  of  the  feme,  they  may  join. 

15  E.  4.  9.  b-     Cro.  Car.  4377 So    they   may  join  in  trefpafs  juare  claujum  ficgtt.     But  Lit. 

Rep.  2S5.  con'tr. 

Bulft,  110.  If  a  feme  fole  is  poflefled  for  years  of  a  clofe,  to  which  time 
a  Vent.  197.  ■  q^^^  q|-  mind  there  hath  been  a  way  through  the  clofe  oij.  S.  next 
419*.  ad-*  adjoining,  and  J.  S.  ere£l:s  a  building  ex  tranjverfo  via  pradiSl»y  fo 
judged.  thnt  {he  cannot  ufe  the  faid  way,  and  after  (he  marries,  the  baron 
S^c^'^xVo  ^'^'^  feme  may  join  in  an  aftion  for  the  ftoppage  during  the  cover- 
a'rTu'cndc,  as  ture,  declaring  that  after  the  faid  marriage  {a)  they  could  not  ufe 
if  adjudged    the  faid  way,  ^c,  becaufe  the  wrong  was  done  to  the  feme,  and 

that /he  muft   ^j^^  ,^v  ^^^^^  ^^^  ^j^^      j   ^^  -^  ^^^    -^ 
join.  Jones,  v   /  o 

367.  S.  C.  but  S.P.  does  not  appear,  (a)  For  inclofing  twenty  acres  of  wafte,  in  which  the 
feme  had  commou,  ita  quod  they  could  not,  as  before,  take  the  profits  with  their  cattle,  &c. ;  and 
becaufe  a  feme  covert  cannot  lave  cattle.  Lit.  Rep.  284,  285.,  the  court  inclined  for  the  defend- 
a.'ft ;  but  it  does  not  appear  what  judgment  was  given.  (/>)  So  in  an  aftion  for  not  grinding  at 
the  wife's  mill.  Hob.  189.— ———So  where  the  feme  had  right  to  all  the  lop  of  certain  trees 
during  life,  and  the  owner  x:ut  them  down.  Cro.  Car.  437.  adjudged.  Jones,  376.  In  which  laft 
Look  i:  is  f^d  Ihz  a^cc^::C;;  Wm,  iuAt  die  actios  was  brought  by  the  baron  alone,  and  yet  adjudged 

4Mod.269.  If  .^.  declares  that  he  was  felfed,  in  right  of  his  wife,  of  a 
Ffofdiclcand  nieiTaage,  bakehoufe,  ^r.,  and  that  the  defendant  erefted  two 
fudge?;  and  houfcs  of  officc  fo  near  the  faid  bakehoufe  that  the  walls  thereof 
tharthe'cafes  became  foundrous,  and  the  air  fo  unwholefome  that  he  loll  hi$ 
Cro.  Car.      cuilom,  ^c;  the  acilon  lies  for  the  hufband  alone. 

4iq.   Jones, 

367.     Lit.  Rep.  234.     Hob.  iSj.  warrant  no  more  than  that  the  wife  may  be  joined,  not  that  of 

necfiity  fhemuft- 

;j  Bulft. 233.       If^.  leafes  to -S.  for  years,  rendering  rent,  and  after  grants 

Roii.^Rcp.    jjjg  reverfion  to  baron  and  feme,    and   B,   attorns,    and   then 

adj'uaged.'      tent  is  arrear,  and  the  term  expires,  the  baron  may  bring  an 

action  alone  for  this  rent,  becaufe  this  a£lion  is  grounded  upon 

the  duty,  and  not  upon  the  nature  of  their  ellate  ;  and  the  money 

muft  come  to  the   baron  i    and   there  i^  no  difference  where 

4.  baron 
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baron  and  feme  are  (a)  joint-leflbrs,    and  where  (h)  joint-pur-  (a)  And 
chafers.  ^^^" ''  *"» 

neverquef- 
tioneJ  but  the  baron  might  bring  the  aftion  alone  ;  but  when  brought  by  both,  it  hath  been  doubted. 
Bulft.  21.  per  Yelv.  and  -vide  Lit.  Rep.  13.  Palm.  207.  [I'hey  may  join,  or  not,  at  th;ir  eledlion. 
Alebcrry  v.  Walby,  i  Str.  229.  Beaver  v.  Lane,  2  Mod.  217,]  (/>)  But  in  that  cafe,  2  Bulft.  234. 
fer  Dod.  he  niuft  bring  the  aftion  generally,  and  not  iTiew  himfelf  to  be  alTignee  j  but  yet  Roll. 
Kep.  52.,  it  appears,  the  aftion  was  fo  brought  j    and  yet  held,  per  Cur",  to  be  only  fury  lufii^e. 

But  if  A.  conveys  lands  to  B.  in  fee,  and  covenants  with  Roll.  Abr. 
him,  his  heirs  and  affigns,  to  make  further  aflurance,  and  thefe  3+8.  Cro. 
lands  are  afligned  to  J.  S.  and  his  wife,  and  the  heirs  of  J.  5.,  "\  j°  n'^, 
they  mull  both  join  in  an  a£tion  on  the  covenant  for  further  406,  407. 

aflurance.  judged,  -viJe  3  Bulft.  164.     RoU.  Rep.  300.    Cr0.Jac.V9. 

But  if  a  bond  is  made  to  a  feme  covert  during  coverture,  con-  3  Lev.  403. 
ditioned  to  pay  money  to  the  feme,  the  baron  (c)  alone  may  adjudged 
bring  an  adion  upon  this  hon(L  murrcrto' 

the  declaration  ;  and  a  cafe  was  cited  by'^awel,  where,  upon  a  judgment  obtained  by  baron  and  feme, 
the  baron  only  fued  afcirefacijs  for  the  damages  and  cofts,  and  had  judgment,  [c]  If  z  bond  be  en- 
tered into  to  baron  and  feme,  the  baron  may  fue  it  albne,  and  thereby  he  (hews  his  dlffent  to  his  wife's 
taking  any  thing  by  it ;  2  Mod-  217.  [i  Str.  229.  j  though  it  be  entered  into  to  the  wife  as  admi- 
ailtratrix.     Ankerftein  v.  Clarke,  4  Term  Rep.  6i6.J 

If-<^.,  in  confideration  that  B.y   a  feme  covert,  will  cure  a  Cro.Jac.77. 
certain  wound,  aflumes  and  promifes  to  B.  to  pay  unto  her  10/.,  ?°5'  ^'^^ 
if  B.  does  cure  it  accordingly  j  (he  may  join  with  her  hufband  in  iffifn.ed^in 
an  ajfumpftt  for  this  money  {d)^    for  this  promife  arifing  upon  Cam.  Scare. 
a  matter  of  {kill  and  performance  of  the  wife,  fhe  is  the  caufe  of  ^■"^■/^"L^* 
the  a^ion ;  and  fuch  an  a6lion  will  furvive  to  the  wife.  adjudged 

that  they  ought  to  join.  2  Sid.  128.,  like  point ;  and  fer  Glyn,  Ch.  Juft.,  it  may  be  in  the  name  of 
both,  or  of  the  huiband  alone,  {d)  But  whatever  the  confideration  be,  where  there  is  an  exprefs  pro- 
mife made  to  the  wife,  flie  may  join.  Cro.  Eliz.  61.  But  without  an  exprefs  promife,  the  a<5lion  does 
not  lie  j  for  the  fruit  and  labour  of  the  wife  belongs  to  the  hufband,  for  which  he  only  Ihali  bring  the 
aftion.    Salk.  114.     4  Mod.  156.     S.  C.  and  S.  P,  Garth.  251.    All.  3.  6.     Stile,  y.  298. 

If  j4.)  In  confideration  that  baron  and  feme  had  intermarried  (0  Or  the 
at  his  requefl,  aflumes  and  promifes  to  them  to  pay  unto  the  ^"°"']|*^ 
feme  Bl.  per  ann.  during  the  coverture,  ^'c;  notwithftanding  the  aaio°n  alone. 
whole  benefit  redounds  to  the  hufband,  yet  in  an  a£lion  there-  All.  36. 
upon   they  {e)  may  join,    a  fortiori^  becaufe  it  is  an  executory  b^or  th 
promife,  and  hath  continuance,  and  is  not  to  be  done  uiiicd  "uice  proper 

only.  mode?  Style, 297.] 

It  feems  clearly  agreed,  that  for  debts  (/)  due  to  the  wife,  and  Roll.  Abr, 

all  caufes  of  action  before  coverture,  the  hufband  muft  join  in  34-7  Mo» 
.in.-  ''■''^-  ^-  •^* 

the  action,  laid  down  at 

a  rule.  Owen,  82.  Lit.  Rep.  13.  Keb.  440.  3  Term  Rep.  631.  The  hufband  alone  cannot  bring  an 
indebitat.  ajj'umpftt,  or  an  injimul  comptitjjjk,  for  a  debt  due  to  the  wife  herfelf  before  coverture,  much 
lefs  when  it  is  due  to  her  as  executrix  or  adminiftratrix.  Sid.  229.  2  Keb.  89.  (/)  In  confideration 
that  ^.  will  marry  his  daughter  B.,  aflumes  to  give  her  as  much  as  he  gives  any  other  of  his  daugh- 
ters, Gff.  i  and  becaufe  this  promife  was  made  before  marriage,  whether  the  baron  and  feme  muit  noc 
join  in  an  a^ion  thereupon,  dubitatur,     Sid.  25. 

In  an  aftion  upon  a  trover  before  marriage,  and  a  converfion  sid.  172. 
after,  the  baron  and  feme  ought  to  join,  for  this  adion,  as  a  ^«^  6+J- 
trefpafs,  difaffirms  the  property;  but  the  baron  alone  ought  to  j^;  ^^J 

Ji  k  3  bring 
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107.  S.  p.  bring  a  replevin  {a)^  dci'mue,  tJc,  for  tKefe  a£llons  admit  and 
and  that  he    affiiTii  a  property  in  the  feme  at  the  time  of  the  marriage,  which 

Hiayjoin  thCi  r  ^        n   \^  oi-ii 

wife  at  his     "X  conlequcnce  mull  have  veiled  ni  the  baron. 

eleflion.  [But  fee  3  Teim  Rep.  631.,  in  confirmation  of  the  pofition  in  the  text,  (a)  I'ldc  Ci. 
Temp.  Hardw.  no-] 

Carth.  461.  But  if  A.  declares,  that  the  defendant  being  indebted  to  him 
Ward  and  ^LVidi  his  wife  as  executrix  to  one  J.  S.,  in  confideration  that  A. 
judged.  '  would  forbear  to  fue  him  for  three  months,  aflumed,  dfrV.,  and 
Saik.  117.  avers  that  he  forbore,  and  that  his  wife  is  ftill  alive,  the  adlion  is 
Ld  ^R  ^^^^  maintainable  by  the  hufband  alone,  for  this  is  on  a  new  con- 

368.  s!^c!    tra6l,  to  which  the  wife  is  a  ftranger. 

adjudged.  Yelv.  84.  Cro.  Jac.  no.  S.  P.  adjudged.  Whether  fuch  a  recovery  will  be  direil  aflcts, 
or  a  dc'vtijla'vit  for  fo  much,  -vide  head  of  Executors  ar.d  Admmijlraton, 

Roll.  Rep.  For  a  battery  or  other  perfonal  tort  done  to  the  wife,  they 
Re°  as'^*    ^^^  muft  join,  and  if  the  wife  dies,  the  a6lion  dies  witli  her. 

Brownl.  205.  Noy,  18.  Not  for  perfonal  or  other  wrongs  done  to  them  both,  unlefs  where  they  have 
a  joint  intereft,  and  they  have  wrong  in  refpeft  thereof.  March,  47.  Cro.  Car.  553.  Jones,  440. 
Cro.  Jac.  355.  Roll.  Rep.  108.  2  Mod.  66.  8  Mod.  200.  341.  Vent.  328.  2  Vent.  29.  Hard. 
166.  Stile,  128.  Cro.  Car.  175.  Lev.  3.  2  Lev.  20.  [i  Wilf.  224.  2  Str.  726.  In  equity,  the 
hufl)and  cannot  file  a  bill  for  a  chofe  in  aftion  in  right  of  the  wife,  without  making  her  a  party  :  if  he 
do,  and  it  be  difmiffed,  it  will  not  conclude  the  wife  ;  and  if  he  die  before  judgment  or  decree,  fhe 
cannot  revive  the  fuit.  Clearke  v.  Lor4  Angier,  2  Freem.  loo.J  (i)  And  the  judgment  mult  be, 
that  the  baron  and  feme  fliall  recover,  notwithftanding  the  baron  only  is  to  have  the  damages, 
Godb.  369. 

Cro.  Car.  But  the  baron  {c)  may  bring  an  action  alone  for  the  battery, 

89,  90.  ad-  carrying  away  and  detaining  of  his  wife,  per  quod  folamen  isf  con- 
affirme*d^'«  fort'ium  of  his  faid  wife  amiftty  becaufe  the  acSlion  is  founded  upon 
Cam.  Scacc.  the  fpecial  damage  done  to  himfelf,  and  will  be  no  bar  to  another 
^'■°*  Jf^p  a£lion  brought  by  baron  and  feme,  or  by  the  feme  after  thd 
adjudged.      death  of  the  baron,  for  the  fame  battery. 

2  Roll.  Abr.  556.  Jones,  440.  Lit.  Rep.  339.  2  Roll.  Rep.  51.  S.  P.  adjudged,  (c)  Where  an 
adlion  is  brought  for  words  fpoken  of,  or  other  tort  done  to  the  wife,  and  founded  upon  the  fpeciai 
damage  of  the  hufband,  flie  muft  not  join.  Sid.  346.  Lev.  140.  Keb.  Rep.  791.  pi.  47.  a  Keb. 
Rep.  387.  pi.  63. 

Cro.  Jac.  In  trefpafs  by  baron  and  feme,  they  declared  for  a  battery  of 

'udt*  I  ft"  *^^  feme,  iff  quod  the  defendant  a/ia  enormia  eis  intulit;  and 
^erdia,  and  though  objected,  the  feme  cannot  join  for  a  wrong  done  to  the 
affirmed  in^  baron,  yet  becaufe  the  alia  enormia^  isc.  was  but  form,  and  only 
StUe  rTfi'.^  '^^^  aggravation  of  damages,  and  altered  not  the  fubftance  of  the 
Sid.  225.      declaration,  it  was  adjuged  for  the  plaintiffs. 

Stile,  202. 

Saik.  119.         So  in  trefpafs  and  falfe  imprifonment  by  baron  and  feme,  per 

v' <rV    A  ^"^'^  negotin  domejiica  of  the  hufband  rematiferunt  infeSfa  ad  grave 

Corne.  damnum  ipforutn;  and  it  was  obje<Sled,  that  this  being  laid  as  a 

[6Mod.ti7.  fpecial  damage  to  the  hufband,  the  a£lion  ought  to  have  been 

s.c.  2Ld.  brought  by  him  alone;  but  adjudged  for  the  plaintiffs  after  ver- 

Andr.  245."  di<^-tj  being  only  matter  in  aggravation  of  damages, 
and  2  Str.  1094.  S.  C.  cited.  11  Mod.  264.  j 

(</)SiJ.3'^7.  {d)  In  (f)  trefpafs  by  baron  and  feme  for  (/)  beating  the  feme, 
adjuqged ;  j.|^gy  ^j^y  declare  that  it  was  ad  damnum  ipforum^  notwithftanding 
Cur\  It-       3  feme  covert  can  have  no  damages,  for  this  a6lion  will  furviye. 

could  not  be  otherv/ife.  2  Keb.  434.  S.C.  Palm.  339,  3  Mod.  120.  So  in  debt  upon  a  bond 
jnade  to  the  feme  dum  ftlt  j  for  the  non-payment  t;o  het  dumjoh,  was  to  her  damage,  as  the  no^ 

pajmcRt 
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f  ivmsnt  fince  is  to  th«  damage  of  the  baron.  Stile,  134.  adjudged  ;  and  fald  it  I»  the  ufual  way  of 
declaring  in  fuch  cafe,  (e)  So  for  words  fpoken  of  the  feme.  March,  212.  (/)  f?</«  Cro.  Jac.  473. 
644.     itile,  155.     2  Kcb.  387. 

But  if  in  trover  by  baron  and  feme,  they  declare  quod  cum  pof-  Sa)k.  i  i^j. 
fejftonat.fueruntf  i^c.  and  that  the  defendant  converted,  ad  damnum  P'*  ^' 
ipforum^  this  is  naught  after  verdidl ;  for  the  pofTefTion  of  the 
wife  is  the  pofleflion  of  her  hufband,  and  fo  is  the  property  ;  fo 
that  the  converfion  cannot  be  to  the  damage  of  the  wife,  but  of 
the  hufband  only. 

[Although  an  adion  cannot,  regularly,  be  brought  by  or  agalnft  Miiner  t. 
a  feme  covert,  yet  the  objection  to  it  by  the  parties  to  the  fult,  it  ?^e"^Rep. 
hath  in  fome  cafes  been  laid  down,  can  be  taken  only  [a)  in  abate-  627. 
ment :  therefore  the  feme  (^),  after  fhe  has  been  treated  by  a  («)Butfee 
plaintiff  as  a  feme  fole,  may  have  procefs  of  execution  for  the  cofts  shaw*  ^* 
in  her  own  name,  as  fole,  for  the  plaintiff  is  concluded  from  de-  4TermRep. 
nying  it.    And  hufband  and  wife  (f),  who  have  improperly  joined  36i'  and 
in  an  action,  are  not  at  liberty  after  verdi£l  for  the  defendant,  to  jg^fon* 
objeft  to  fuch  impropriety,  in  order  to  difcharge  themfelves  of  there  cited, 
cofts.  ^''^'■'^  ^^= 

objection 
was  made  by  the  defendant  after  verdift,  and  allowed.     And  to  an  adion  on  a  bond  acknowledged  by  a 
feme  covert,  covertuie  may  be  given  in  evidence  on  non  eft  folium,    for  the  inftrument  is  merely  void. 
J  Ld.  Raym.  313.     3  Burr.   1805.     {b)  Wortley  v.  Rayner,  Dougl.  637.     But  the  huiband  cannot 
bare  execution  without  a/cir^/dciflj.  Ibid,     {c)  v,  Helyers,  Croi  Car.  175.] 

(L)  Where  they  muft  be  jointly  fued. 

'T'HE  hufband  is  by  law  anfwerable  for  all  a£lions  for  which  Co.  Lit  133. 
"*■    his  wife  ftood  attached  at  the  time  of  the  coverture;  and  ^r.  Piit.  3. 
alfo  for  all  her  torts  and  tiefpafTes  during  coverture,  in  which  y,di  inf^a 
cafes  the  aftion  mufl  be  joint  againft  them  both  ;  [d]  for  if  fhe  Letter  (M.) 
alone  were  fued,  it  might  be  a  means  of  making  the  hufband's  3°^' 
property  liable,  without  giving  him  an  opportunity  of  defending  therefore  if 

himfelf,  a  man  re- 

covers 
againft  a  feme  covert  as  fole,  the  hu/bind  may  avoid  it  by  writ  of  errcr,  and  may  come  in  at  any  time 
and  plead  it;  but  for  this  vide  17  Alf.  pi.  17.     Stile,  254.  280.     2  Roll.  Rep.  53.     2a  H.  6.  31. 
jTerm  Rep.  631.  and  tit.  Emr  and  Aiaum-nt. 

If  goods  come  to  a  feme  covert  by  trover y  the   a£l:ion  may  For  this  *;</< 

be  brought  againft  the  hufband  and  wife,  but  the  converfion  Co. Lit.  351. 

muft  be  laid   only  in   the   hufband,    becaufe  the   wife    cannot  -1°  "  ytui 

convert  goods  to  her  own  ufe  ;  and  the  aftion  is  brought  againft  166.    Noy, 

botli,    becaufe  both  were  conceited  in  the  trefpafs  of  takin?  79-    Leon. 
*k  *  o    312.     Cro, 

them.  Car.  494. 

954.  Roll.  Abr.  348.,  where  it  was  laid  quod  ad  ufum  profnum,  or  ad  ujum  fuum  con-verterunt ;  fi-t 
thi3  mult  be  intended  to  the  ule  of  both,  and  not  of  the  huiband  only.  Vent.  33.  [This  point  is 
fettled  as  laid  town  in  the  text.  1  Saik.  •  14.  Andr.  245-]  In  debt  upon  a  de-uc-.Jiovit  againft  baron 
and  feme  executrix,  it  (hall  not  be  laid  qu-J  devaf.avirunt  j  for  a  feme  covert  cannot  wafte.    2  Lev.  145, 

An  a£lion  on  the  cafe  was  brought  againft  baron  and  feme,  z  Lev.  63. 
for  retaining  and  keeping  the  fervant  of  the  plaintiff,  and  judg-  2«d,  noteby 
ment  accordingly.  ;,t„X". 

was  taken  that  a  feme  covert  may  not  make  a  retainer  or  contra£t;  but  perhaps  the  receiving  a^d 
keeping  the  fcnaiu  without  any  cooirudt  is  a  trefpafs  of  which  a  feme  coven  au^  be  guilty.     ^, 

K  k  4  U 


504  'Baron  antJ  jTeme* 

17  E.  4.  7.  If  a  Icafe  for  life  or  years  be  made  to  baron  and  feme,  referv- 
21^^4.19.  b.  ji^g  yej^j.  ^^^^  gj^  aQion  of  debt  for  rent  arrear  may  be  brought 
Roll.  Abr.    againfl  both,  for  this  is  for  the  advantage  of  the  wife. 

348.  {a)  But  an  aJJ'umpfit  lies  not  againlt  baron  and  feme  on  a  promife  made  by  the  wife  during  co- 
verture ;  for  quoad  the  wife,  it  is  void.  Palm.  313.  But  if  a  feme  covert  takes  up  goods  from  a 
tradefman,  affiiming  herfelf  to  be  a  feme  fole,  quare,  if  this  be  not  fuch  an  injurious  taking  as  will 
fubjedt  the  hulband  and  wife  to  an  aftion,  though  neither  can  be  charged  on  the  contraft  ? 

Switbin  V.         [It  would  be  error  to  join  the  wife  in  a  declaration  for  wordi 

Vincent,       fpokcn  by  the  hufband  only^  and  fuch  declaration  would  be  bad 

'*"'^*  either  upon  demurrer,  or  in  arreft  of  judgment :  two  declarations 

therefore  for  words,  the  one  againfl  hufband  and  wife,  the  other 

againft  hufband  only,  cannot  be  confolidated.] 
For  this  wW<f       If  an  a£tion  be  brought  againfl  the  hufband  and  wife,  and  the 
tit.  "Ball    wife  be  arrefted,  fhe  fhall  be  difcharged  upon  common  bail ;  for 
'ca^elr       nobody  can  be  fuppofed  to  undertake  for  a  wife  who  hath  no 
(B)'5.  How  property  of  her  oyvn. 

ihe  may  reverfe  an  outlawry,  fee  tit.  Outlaiury, 

Pitts  r.  [The  court  will  not  difcharge  a  wife  taken  in  execution  upon 

^^"^''»         a  judgment  obtained  againfl  her  and  her  hufband. 

Finch  v.Duddin,  i(/.  1237.     LangftafF  v.  Rain,  1  Wilf.  149.     Anon.    3  Wilf.  12+. 

Gordon  v.         On  a  motion  that  the  wife  may  have  leave  to  plead  feparatcly 

Tern*"'  ^^'  ^^°"^  ^^^  hufband,  it  appeared  that  her  eflate  was  fettled  upon 

Kardw.ioi.  ^^^r,  and  that  the  fettlement  had  been  confirmed  in  the  Houfe  of 

Lords  to  be  for  her  feparate   maintenance,   but  the  eflate  was 

made  liable  to  anfwer  all  aftions  brought  againft  the  hufband  on 

her  account :  it  was  fuggefted,  in  fupport  of  the  motion,  that 

this  was  2.  fidlltlous  demand  in  the  plaintiff  fet  up  by  connivance 

of  the  hufband,  and  that  he  would  let  judgment  go  by  default, 

and  fo  fhare  with  the  plaintiff  in  what  fhould  be  recovered.     But 

per  Cur.  We  cannot  allow  you  to  fever  in  pleading  :  your  beft 

way  will  be  to  plead  in  the  name  of  hufband  and  wife  ;  and  if  the 

hufband  fhould  difavow,  and  that  be  contrary  to  the  order  of  the 

Houfe  of  Lords,  you  will  know  how  to  enforce  that  order  •,  but 

we  can  do  nothing  in  it. 

Clark  V,  If  the  hufband  enter  an  appearance  for  himfelf  only,  where  he 

Norns.  I H.  jg  i\xt(\  with  his  wife,  this   is   not  fuch   an  irregularity  as  will 

•*  authorize  the  plaintiff  to  fign  judgment  without  demanding  a 

plea.] 

(M)  Where  a  Wife  fhall  be  confidered  as  a  Feme  Sole; 
[and  herein  of  her  feparate  Eftate.] 

Br.  Bannet     A    Hufband  who  hath  abjured  the  realm,  or  is  baniflied  [h\  is 

Co"  Liu  ^^  thereby  civiUter  morttms;  and  being  difabled  to  fue  or  be  fued 

133.  a.  In  right  of  his  wife,  flie  mufl  be  confidered  as  a  feme  fole ;  for  it 
1  Roll.  Rep.  would  be  unreafonable  that  fhe  fhould  be  remedilefs  on  her  part, 
8^°iBuift!  "^^^  equally  [c)  hard  upon  thofe  who  had  any  demand  on  her, 
140.  3Buift.  that  not  being  jible  to  have  any  redrefs  from  the  hufband,  they 
108  z  kcrn    {hould  not  havs  any  againft  her. 

£[*}  Though  the  baniflitnent  be  only  fof  a  limited  tinjc.     Sparrow  v.  Carruthers,  cited  in  i  Term. 
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^^P*  7-1  (')  In  ".//■''"Pft'  ^^^  defendant  proved  that  flie  was  married,  and  her  hufband  alive  In  France  : 
the  plaintiff  had  judgment ;  upon  which,  as  a  verdidl  againft  evidence,  fhe  moved  for  a  new  trial  5  but 
it  was  denied  ;  for  it  (hall  be  intended,  that  fhe  was  divorced  :  befides,  the  hufbaiid  is  an  alien  enemy; 
and  in  that  cafe,  uhy  is  not  his  wife  chargeiblea-  a  feme  fole  ?  Comb.  40z.  Salk.  116.  646. 
Ld.  Raym.  147.  [In  equity,  if  the  hufband  is  out  of  the  jurifdidlion  of  the  court,  though  not  aa 
exile,  Dubois  v.  Hole,  2  Vern.  613.  ;  or  if  he  cannot  be  found,  Bell  v.  Commiflary  Hyde,  Pr.  Cb. 
328.,  the  wife  may  be  compelled  to  anfwer  feparately.] 

By  the  cuftom  in  London^  if  a  feme  covert  trades  by  herfelf  in  ioMod.6. 
a  trade  with  which  her  hufband  does  not  intermeddle,  (lie  may  fe"\it"'^cJ-! 
fue  and  be  fued  as  a  feme  fole.  tomt  cfLcn- 

don;  and  Leon.  131.  Lit.  Rep.  31.  Hetl.  9.  2  Br.iwnl.  128.  Mod.  26.  1  Show.  1E3.  [But  ih'e 
cuftom  is  confined  to  fuits  in  the  city  couits  :  fhe  cannot  fue  alone  in  the  fuperior  courts,  upon  a  caule 
of  aflion  accruing  during  the  coverture,  even  though  fhe  be  difcovert  at  the  time  of  commencing 
thefuit.  Caudell  v  Shaw,  4  Term  Rep.  361.  That  Ae  may  be  a  bankrupt,  fee  tit.  Bunhupt  (A). 
By  a  fettlement  before  marriage,  the  hufband  may  put  his  wile  in  a  fnuation  to  carry  on  a  feparate  tiade  ; 
and  if  he  do  not  intermeddle  therev/ith,  the  ftock  in  trade  will  be  exempt  from  his  debts  ;  and  the  wife 
will  be  folely  entitled  to  the  increafe  and  produce.  Jarman  v.  Woollcton,  3  Term  Rtp.  628.,  and 
Hafelintonv.  Gill,  there  cited.] 

[In  the  cafe  of  a  divorce  a  men/a  et  thoro^  of  which  alimony  is  Ringrtead  v. 
a  confequent,  the  wife,  it  feems,  becomes  folely  {a)  refponfible  to  \lf^J^^ 
creditors  :  and  fo  in  the  cafe  of  a  voluntary  parting,   and  a  fepa-  co.  Bank- 
rate  maintenance  allowed  her  by  the  hufband  ;  for  as  foon  as  (he  ''«'/'  Lawiy 
acquireth  a  will,  and  an  interelt  diftin£t  from,  and  independent  y^grookes' 
on  her  hufband,  the  difability  of  coverture  is  fuppofed  to  ceafe.  u.  36.  Cor- 
It  hath  therefore  been  determined  by  the  court  of  K.  B.,  though  hetv.  Peel- 
it  by  no  means  appears  to  be  fettled  {b),  that  a  woman  fo  feparated 
and  with  fuch  maintenance,  may  contrail  and  be  fued  alone  for 
any  perfonal  demand.      And  the  liability  of  her  being  fued  alone 
muft  neceflarily  infer  her  capacity  of  being  fole  plaintiff  againft 
thofe  with  whom  (he  may  contraft.     Her  power  too,  in  fuch  cir-  1079.  Lean 
cumftances,  over  her  real  property  at  law,  hath  lately  been  aflerted  "■  S'^hutz, 
to  a  very  confiderable  extent  [c) :  for  it  hath  been  holden,  that  a  j-^"^^  BUt not 
wife  who  had  a  copyhold  eftate  to  her  feparate  ufe,  and  lived  fe-  waere  ali- 
parate  from   her  hufband,  could  furrender  the  fame  without  her  j"°"y  '^  f'- 

iniii-  ^       r  •  1    ^       •    •      •       lowed  Only 

hufband,  he  havmg,  upon  the  reparation,  covenanted  to  ]oni  m  p;„jentt 
all  neceffary  conveyance  of  fuch  eftates,  and  to  fuch  ufes  as  fhe  I'tte:  the 
Ihould  appoint.  f'"^  """^ 

»  •'  be  perma- 

nent Ellah  V.  Leigh,  5  Term  Rep.  679.  See  too  the  obfervations  of  the  court  in  c!;at  cafe. 
{b)  Vide  6  Term  Rep.  C04.  (<■)  Compton  v.  Collinfon,  !  H.  Bl.  334.  The  adequacy  of  the  fettle- 
ment, or  the  circumrtances  of  the  hufb.ind  at  the  time  of  making  it,  are  points  which  have  not  yet 
been  difcufTeJ.  Such  a  fettlement,  indeed,  iu':tb  a  co-jcnart  by  the  trufieei  to  indemnify  the  hufband 
agahij}  the  tufe'i  debtiy  hath  been  holden  to  be  good  againft  creditors  prior  to  the  time  of  making 
it,  for  the  covenant  is  a  valuable  confideration.  Stephens  v.  Olive,  2  Br.  C'h.  Rep.  co.  ;  and  King  v. 
Brewer,  there  cited,  as  decided  by  Lord  Loughborough  at  Cbehr.tford  aflizes  ii-ji).  But  without  fuch 
covenant  the  hufband  is  difchaiged  from  the  wife's  debts;  for,  as  to  him,  the  reafon  of  introducing  ir, 
is,  that  he  may  be  protected  againft  the  colts  he  may  incur  by  being  fued  for  thofe  debts.  Angier  v. 
Angier,  Gilb.  Eq.  Rep.  152.  But  if  the  operation  of  the  covenant  be,  as  ftated  in  the  cafe  of  Ste- 
phens V.  Olive,  it  would  follow,  that  any  agreement  between  hufband  and  wife,  fecuring  her  a  feparate 
maintenance,  without  fuch  covenant,  may  be  fet  afide  by  creditors  ;  unlefs  it  could  be  fhewn  that  the 
conduft  of  the  hufband  had  been  fo  harlh  and  cruel,  as  to  afford  the  wife  a  fufiicient  ground  for  a  fen- 
tense  of  alimony  in  tlie  fpiritual  court,  if  the  wite  had  fuei  him  in  fuch  court  ;  under  which  circum- 
flance,  it  feems,  a  court  of  equity  will  fuftain  a  conveyance  by  the  hufband  of  part  of  his  eftate,  as  a 
feparate  maintenance  for  his  wife,  even  againft  the  claims  of  creditors.  Hobbs  v.  Hull,  July  1786, 
Fonbl.  notes  on  Eq.  Tr.   102. 

But  it  is  in  a  court  of  equity,  where  a  feme  covert  is  ufually, 
and  where  perhaps  only  fhe  can  properly  be,  confidered  as  a  feme 
fole ;  it  being  competent  to  that  court  to  a£t  upon  her  property 
in  the  hands  of    her  trullees,    and  therefore    to    treat  her   as 

Vol.  I.  f  i^  ^  5  having 
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(a)  Pr.Ch.   having  interefls  and  obligations  diftincl  from  thofe  of  her  hufband. 
o*")'  If,  therefore,  (he  claims  nny  rights  in  oppofition  to  thofc  claimed 

o^  ^aEq'.  ^y  ^^^  hufband,  or  if  (he  lives  feparate  from  him  (a),  or  difap- 
Ca.  Abr.  66.  proves  (^)  the  defence  he  wifhes  her  to  make,  flie  may,  in  equity, 
(<r)  But  a  obtain  an  order  (r)  to  defend  a  fuit  feparately.  If  a  hu{band  is 
fweVputTn  plaintiff  in  a  fuit  (^),  and  makes  his  wife  a  defendant,  he  is  con- 
withoutfuch  fidered  as  thereby  renouncing  his  marital  right  over  her,  and  (he  is 
order  "oay  allowed  to  anfwer  feparately  without  an  order  of  the  court  for  the 
as'megl-^  purpofe.  And  as  flie'may  defend  a  fuit  inftituted  againfl:  her  by 
jarly  filed,  her  huihand,  fo  (lie  may  inllitute  a  fuit  againft  him  :  but  the  bill 
^«'\^^^(*  muft  (<f)  be  exhibited  in  her  name  by  her  next  friend,  though  (he 
»  p.  Wms!  may  defend  without  fuch  protetlion.  And  the  court  {/)  will  not 
371  .where    permit  a  bill  to  be  filed  by  any  one  without  her  confent. 

allowed. 

(</)  3  Atk.  478.  («)  2VC2.4S2.  (/)  Pre.  Ch. -26.  If  a  married  woman  obftinately  refufeth 
to  join  with  her  hufband,  fhc  may  be  cmpelled  to  m^ke  a  feparate  defence  ;  and  for  that  purpofe  an  order 
may  be  obtained  that  procefs  may  ilfue  agalnll  her  feparately.  i  C'h  Ca.  196.  Ic  ftioold  be  obfervid, 
however,  that  though  a  w.)m3n  may  be  proceeded  againft  without  her  hufband,  yet  the  court  cannot 
make  a  perfonal  decree  ag.iinft  her  for  the  payment  of  a  debt;  all  th-y  can  do  is,  to  call  forth  her 
pctfonal  properly  in  the  hands  of  truikes,  and  to  direft  the  application  of  it.  i  Br.  Ch.  Rep.  16. 
4  Atk.  68. 

(er)  z  Vcz.  1 '^'S  general  grounds  upon  which  equity  allows  a  wife  to  in- 

452.    For  ftitute  a  fuit  againd  her  hufband,  are,  where  any  thing  is  given 

ifnotruf-  ^^^  jQ  j^^^  feparate  ufe;  or  the  hufband  refufeth  (h)  to  perform 

terpofed, the  marriage-articles ',  or  articles  (i)  for  a  feparate   maintenance;  or 

hu/band  is  where  the  wife  [k),  having  been  deferted  by  her  hufband,  hath, 

""'n"ftee  ^^i^ing  his  abfence,  acquired   by  her  labour  a  feparate  property, 

for  the  wife,  of  which  he  hath  plundered  her.     And  it  will  decree  a  fpecifick 

2.  P.  Wms.  performance  of  articles  of  feparation  (/)  at  the  fuit  of  the  wife, 

where  tie-  ^^°"g^  ^^^  hufband  offer  to  take  her  back  again,  if  it  appears 

gacy  was  that  a  perpetual  feparation  was  intended  by  the  parties ;  but  not 

given  to  a  fg^  where   the   fepaTation  is  merely  (;«)  temporary,  or  there  («) 

witha^!"^'  hath  been  a  fubfequent  cohabitation.     Nor  is   it  any  anfwer  to 

reaion  fuch  a  fuit,  that  the  ulfe  (;)  hath  been  guilty  even  of  adultery. 

«<  that  her  However,  in  moft  cafes,  where  a  wife  comes  into  equity  to  fup- 

ihouTdbea  P°^^  ^^^  pofTcfhon  independent  on   her  hufband,   it  is  her  merit 

fufficient  which  entitles  her  to  relief ;  and  therefore  the  court  will  not  de- 

diichariie  ^^^.-g  maintenance  {p)  where  there  is  full  proof  of  elopement  and 

Cutis'"' it  adultery. 

was  holden  to  be  equivalent  to  the  teftator's  faying,  '*  that  it  fliould  be  to  her  feparate  ufe."  Lee  v. 
Ptiesux,  3  15r.  Ch.  Rep.  3Si.  [b)   2  Vern.  493.  (/)  Gilb.  tq.  Rep.  152.  (i)    i  Atk  278. 

(/)   3  Br.  Ch.  Rep.  614.  {m)  1  Vez.  17.,  and  3  Atk.  547.     ■     (»)  Fletcher  v.  Fletcher  cited  in 

3  Br.  Ch.  Rep.  619.  (o)   3  P.  Wms.  269. ;  and  Blount  v.  Winter,  reported  in  3  P.  Wms.  276. 

Cojf's  edition.         (/>)   z  Atk.  ij6. 

Finch'sRep.       Where  the  property  of  a  wife  is  in   the  power  of  a  court  of 

145.  2  P.  enuitv,  it  will  not  part  with  it,  unlefs  the  hufoand  make  a  pro- 
Wm5. 639-        ^    r-    ,  \  -r     •  r  1-  .   .    '^  . 

3P.  Wms.    per  lettlement,  or  the  wife  m  court  content  to  his  receivmg  it. 

ja-  205.       And  it  hath  gone  fo  far  (q)  as  to  reftrain  him  from  proceeding  in 

]  y''  ^^  g    the  fpiritual  court  for  the  wife's  portion  ariflng  out  of  perfonal 

Put  this     '  cftate,  becaufe  that  court  cannot  oblige  him  to  make  an  adequate 

equity  is       provifion  on  her, 

p-  rfonal  to 

the  wife ;  for  if  (he  die  in  her  hufband's  lifetime,  though  fljc  leave  children,  her  hufband  is  entitled  to 
her  perfonal  prope-ly,  viithuut  n;akiiig  any  [rovifion  for  them-  Scrivcn  v.  Tapley,  Ambl.  599.  Phipps 
V.  Earl  of  ./^T?^ /<}(«,  I'ynbl.iiotesouiq.Tr.  89.     (^)  Pr.  Ch.  548,    »  Atk.  420.     Toih.  iii. 

The 
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The  wife's  confent  {a)  to  the  payment  of  money  to  her  hufband,  (a)  z  Br. 

though  flie  be  not  perfonally  prefent,  being  refident  abroad,  may  ^^'  ^^• 

be  given,  and  a£led  upon ;  but  it  cannot,  by  the  rules  of  (b)  the  ^^^^'^  g^. 

court  in  fuch  cafe,  be  difpenfed  with,  if  the  fum  exceed  loo  ch.  Ca. 

guineas ;  nor  will  the  court  part  with  the  property,  even  with  '37- 

fuch  confent,  unlefs  there  be  an  affidavit  both  by  hufband  and  ch.  Ca.* 

wife  that  it  is  not  fettled  (c).  663- 

aVez.jun. 
38.  In  tx  parte  Higham,  a  Vez.  579M  Lord  Hardwkke  appears  to  have  refufed  to  order  the 
whole  of  the  wife's  fortune  to  be  jiaid  to  the  hu/band,  though  the  wife  was  in  court,  and  defired  it 
might.  See  alfo  Blackwood  v.  Morris,  cited  in  Ca.  Temp.  Talb.  43.,  to  the  fame  efteft.  But  ia 
Willctts  V.  Cay,  a  Atk.  67.,  the  Mafter  of  the  Rolls  is  reported  to  have  ordered  the  wife's  whoie 
foitune  to  be  paid  to  the  hufband,  though  infolvent,  the  wife  being  in  court,  and  giving  her  confent. 
A»  to  part  of  her  fortune,  if  fhe  will  perfift  in  requiring  it  to  be  paid  to  her  hulband,  the  court  mufl 
comply  with  her  requeft.  Dimmock  v.  Atkinfon,  3  Br.  Ch.  Ca.  197.  With  the  confent  of  the 
wife,  money  left  in  trult  for  the  wife  and  her  heirs,  to  be  laid  out  in  land,  ordered  to  be  paid  to  the 
hu(band,  without  being  inverted  in  land.  Fearfon  v.  Brereton,  3  Atk.  71.  Stock  (landing  in  the 
names  of  truftees  under  a  fettlemeni,  the  dividends  to  be  paid  to  the  wife,  or  to  fuch  ufes  as  flie  Oiould 
from  time  to  time,  during  coverture,  appoint  j  the  principal  to  be  transferred,  after  her  death,  to  the 
hulband,  ordered,  upon  her  confent,  to  be  paid,  though  no  appointment  to  the  hulband.  Clarke  r. 
Pifter,  26th  March  1778,  cited  in  3  Br.  Ch.  Rep.  568.  So  a  legacy  give*  to  a  wife  for  her  fole  ufe, 
with  a  power  of  appointment  by  will,  and  in  default  of  appointment,  to  her  executors,  ordered,  upon 
her  confent,  to  be  paid  to  her  hulband.  Newman  v.  Cartony,  24th  April  1771.  Jtid.  So  of  money 
fettled  in  like  manner.     Ellis  v.  Atjtinfon,  3  Br.  Ch.  Rep.  565. 

And  a  woman,  having  a  feparate  eflate,  may  pafs  it  without  Allen  v. 
'SS  examination  in  court ;  and  fhe  will  be  bound  to  a  fpecifick  Pap^orth, 
performance,  unlefs  there  be  any  proof  of  fraud  or  undue  influ-  pyt"  v.  ^' 
ence  on  the  part  of  the  hufband.     Lord  Hardwicke  (d)  indeed  Smich,  sBr. 
feems  to  have  thought,  that  the  power  of  a  feme  covert  to  difpofe  ^^-  ^^f  • 
of  her  feparate  eftate  muft  be  confined  to  fuch  part  of  it  as  was  fj\  peacocfc 
perfonal ;  for  that  of  her  real  eftate  fhe  could  make  no  difpofition  v.  Monk, 
during  her  coverture,  unlefs  by  fine,  or  unlefs  flie  had,  before  2.  Vez.  191. 
marriage,  referved  to  herfelf  fuch  right  by  way  of  truft,  or  of  a 
power  over  an  ufe ;    and  doubted,  whether  a  court  of  equity  (,)  Wright 
would  carry  into  execution  a  bare  agreement  to  the  prejudice  of  v.  Cadogan, 
the  heir  at  law.     But  this  doubt  {e)  is  now  done  away  j  for  it  ^  g""*  ^'9' 
hath  been  fince  determined,  that  a  court  of  equity  will  compel  ponv.  Daw- 
the  heir  to  make  a  conveyance  to  the  party  in  whofe  favour  fuch  ding.  AmbL 
3n  agreement  was  made.     And  in  all  thofe  {/)  cafes  where  a  f/^Q^-^  t, 
feme  covert  hath  fuch  power,  fhe  may  exercife  it  without  joining  v.  Cox, 
her  truftees,  unlefs  their  joining  is  made  necefiary.  aVez.  517. 

If  a  feme  covert,  having  feparate  property,  laorrows  money.  Peacock  v. 
and  executes  a  bond,  or  enters  into  a  bond  conjointly  with  her  ^°p^y 
hufband,  as  a  fecurity  for  his  debts,  this  will  give  a  foundation  to  Norton  v. 
demand  the  money  out  of  her  feparate  eftate ;  and  her  declara-  Turviii, 
tions  may  in  fuch  cafe  be  read  in  evidence  aeainft  her.  ^  **•  ^'"'' 

V.  Tenant,  i  Br.  Ch.  Rep.  16.  It  hath  been  holden,  too,  that  the  feparate  property  may  be  applied  to 
phe  tii/chvi.e  of  a  bond  given  by  her  ^^r^  marriage.  In  this  cafe,  it  muft  be  obferved,  that  twa 
bills  were  riled  ;  the  firft  againft  the  wife  only,  in  refpeft  of  her  feparate  property,  which  was  difmilTed  ; 
the  plaintiff  tlitn  fued  out  writs  againft  hufband  and  wife  ;  but,  the  hufband  abfconding,  fo  that  he 
^.ould  not  be  ferved,  the  plaintiff  proceeded  to  outlawry,  and  then  filed  a  fecond  bill  againil  the  wife 
only.    Brifcoe  v.  Kennedy,  at  the  Rolls,  zift  July  1762  j  cited  in  i  Br,  Ch.  Rep.  i8. 

If  a  wife  charge  her  eftate  with  the  payment  of  her  hufband*s  Huntingdon 
debts,  or  apply  her  ftparate  eftate  to  fuch  purpofe,  and  it  do  not  *•  Hunting- 
sppeajr  to  be  intended  by  her  as  a  gift  to  him,  equity  will  decree  ^y\  ^^ 

the      ' ' 
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p.  c.  I.      the  hufband's  aflets  to  be  applied  in  exoneration  of  her  edattr^ 
Lee.lvwn.  °^  ^"  re-payment  of  the  money  advanced. 

604.     Tate  V.  Auftin,  1  P.  Wms.  264.     »  Vcrn.  689.    Parterichc  v.  Pawlett,  2  Atk.  384,   Clinton 
t.  Hooper,  3  Br.  Ch.  Rep.  201. 

Slani.ing  v.        In  equity  gifts  may  be  fupported,  between  hufband  and  wife, 

wi's.  33^  though  the  law  doth  not  allow  the  property  to  pafs.     Such  gifts 

andCaima.  however  muft  not  be  prejudicial  to  creditors  i  nor  muft  they  be 

dy  y.  cai.  of  the  wholc  of  the  hufband's  eftate. 

mady,  there 

Cited.    Bletfow  v.  Sawyer,  1  Vern.  245.    Moor  v.  Freeman,  Bunb.  aoc.    Mitchell  T.  Mitchell,  there 

tited.    Beard  v.  Beard,  3  Atk.  72.  j 


Barratry. 


(A)  Who  fhall  be  faid  to  be  a  Bafrator. 

(B)  Of  the  Form  of  the  Proceedings  againfl  fuch  a;^ 
Offender. 

(C)  How  punifhed.  ^ 


(A)  Who  fhall  be  faid  to  be  a  Barrator, 

[Barrator,  A  BARRATOR  IS  dcfcribcd  a  perfon  who  is  a  common  mover, 
according  to  j^^  excitcr,  or  maintainer  of  fuits  or  quarrels,  either  in  courts 
viti'iu^gaur,  or  in  the  country  5  and  this  offence  confifling  in  all  kinds  of 
and  is  a  fo-  diflurbanccs  of  the  peace,  and  the  fpreading  of  falfe  rumours  and 
t^kenVo™*  calumnies,  whereby  difcord  and  difquiet  may  grow  among  neigh* 
theNormafts.  bours,  it  is  not  material  whether  the  fuits  commenced  be  in  a 
The  niapd-  court  of  record  or  not ;  or  whether  thofe  quarrels  relate  to  a 
Swnd'ina-      difputcd  title  of  pofTefTions  or  not. 

vian,  baratta ;  the  Anglo-Norman,  baret ;  and  the  Italian,  baratta,  are  all  words  fignlfying  a  quarrel, 
or  contention.  Skene  faith  that  barrators  were  fimonlfts,  fo  called  from  the  Italian,  barrataria,  which 
fignifieth  corruption  in  a  judge,  who  giveth  an  unjuft  fentence  for  money.  And,  with  us,  it  may  ba 
chferved,  by  flat.  3E.  i,  c.  33.,  barrators  are  forbidden  to  give  judgments.]  Co.  Lit.  368.  a.  h. 
8  Co.  36.  b.    Hawk.  P.  C.  Bk.  i.  c.  21.^    Dan.  725.     3  Inft.  175. 

Roll.  Abr.         But  if  a  man  profecutes  an  infinite  number  of  fuits,  which 

b^  Hawk"*^  are  his  own  fuits,  againfl  others,  yet  he  fhall  not  be  a  barrator 

p!c.  Bk.'i.  by  this  ;  for  if  they  are  falfe  and  groundiefs,  the  defendants  fhall 

c.  21.,  if  have  cofls  againfl  him. 

fuch  fuits 

are  merely  groundiefs,  and  brought  only  with  a  defign  to  oppreft  the  defendants,  fuch  a  man  may  as 
properly  be  called  a  barrator,  as  if  he  had  ftirrcd  i|p  »thers  to  bring  them*  Fide  3  Mod.  98.  8  Co. 
36.  b.    z  Alk.  340. 

An 


An  attorney  cannot  be  deemed  a  barrator  in  refpe£t  of  his  Hawk.  p.c. 

maintaining  another  in  a  groundlefs  a<Slion,  to  the  commencing  ^^-  '• 
whereof  he  was  no  way  privy. 

Alfo  it  feems  clear,  that  no  man  can  be  a  barrator  in  refpeft  Hawk.  P.C. 

to  {a)  one  aft  only;  for  every  indidment  for  fuch  crime  mufl;  ^^^-  '• 

charge  the  defendant  with  being  communis  barraclatcr,  reVjiedt  to 

A  feme  covert  ib)  cannot  be  indifted  as  a  common  barrator.  one  or  two 

a€ls  only. 
S  Roll.  Abr.  39.     {b)  But  this  opinion,  Serjeant  Hawkins  Cays,   is  jaflly  queftionable  :  for  fince  a 
feme  covert  is  as  capable  of  exciting  quarrels,  in  frequent  repetition  whereof  the  notion  of  barratry  feemt 
to  confift,  as  if  ihe  were  fole,  why  Ihould  /he  not  as  properly  be  indiftable  for  it  ?     i  Hawk.  P.  C» 
Bk.  z.  C.21. 

(B)  Of  the  Form  of  the  Proceedings  againft  fuch  an 

Offender. 

T^  O  general  Indidment,  charging  the  defendant  with  being  a  Mod.  a88, 
'^^    common  oppreflbr  and  difturber  of  the  peace,  and  ftirrer  ^^'  ^s^. 
up  of  ftrife  among  neighbours,    is  good,    without  adding  the  ezi. 
words  communis  barraElator^  which  is  a  term  of  art  appropriated 
by  the  law  to  this  purpofe. 

An  indidment  of  barratry  concluding  cont.  formam  Jlatuti  Is  a  Roll.  Abr. 
good,  though  no  ftatute  be  made  diredly  againft  it,  but  only  for  79-    ^'■<'« 
the  punifhment  of  it,  fuppofing  it  an  offence  at  common  law.        cro*.  Car! 

340.     2Keb.  409,  410.     Cro.  £111.148.     Hawk.  P.  C.  Bk.  I.  c.  21. 

Alfo  it  hath  been  holden,  that  an  Indidment  of  this  kind  may  4  Keb.  410. 
be  good,  without  alleging  the  offence  at  any  certain  place :  be-  Cro.Ei.195. 
caufe,  from  the  nature  of  the  thing,  conCfting  in  the  repetition  Paim.'4so'. 
of  feveral  ads,  it  muft  be  intended  to  have  happened  in  feveral  and  Roll. 
places  i  for  which  caufe  it  is  faid,  that  a  trial  ought  to  be  by  a  •^^p-  ^95* 
jury  from  the  body  of  the  county. 

It  hath  been  refolved,  that  fuch  an  Indidment  is  not  good,  Cro.  Jac. 
ivithout  concluding  cont.  paccm^  i^c.y  for  this  is  an  effential  part  5»7- 
of  it. 

It  feemeth  to  be  the  fettled  pradlce  at  this  day,  not  to  fuffer  5  ^'*od,  18. 
the  profecutor  to  go  on  in  the  trial  of  an  indidment  of  this  kind,  p^  c\i^  x. 
without  giving  the  defendant,  a  note  of  the  particular  matters  c.21. 
which  he  intends  to  prove  againft  him  ;  for  otherwife  it  will  be  »  Atk.  34*. 
impoffible  to  prepare  a  defence  againft  fo  general  and  uncertain  a 
charge,  which  may  be  proved  by  fach  a  multiplicity  of  different 
tnftances. 

(C)  How  puniihed. 

1 F  they  are  common  perfons,  the  ufual  punifhment  Is  by  fine  Hut.  104. 
•*•  and  imprifonment,  and  alfo  by  binding  Uaem  to  their  good  be-  p^^^n^ 
haviour;  but  if  they  are  of  any  profeffion  relating  to  the  law,  £.'21.  vvhe- 
they  may  be  further  puniflied  by  being  difabled  to  pradice  for  the  ther  juiiiceg 

future.  ofthepeace, 

asiuchjhave 
cognizance  of  barratry,  without  any  other  commiflion,  by  virtue  of  the  34  Ed.  3.  1.  ^art ;  and 
vide  Hawk.  P.  C.  Bk.  u  c.  21.  Yelr.  46.  2  Roll.  Rep.  1  ji.,  and  a  Hawk.  P.  C.  Bk.  2.  c,  S. 
^39- 


f  According  /i  L  L  Well  regiilated  governments  have  laid  down  and  fettled 
*^ia^a°]l7  xjL  certain  rules  of  propagation,  as  neceflary  to  the  very  being 
dicitur  a  0^  Human  fociety.  Hence  the  folemnity  of  marriage  was  efta- 
Creeca  bliflicd,  not  only  as  it  prevents  lewdnefs,  but  as  a  regulation, 
«  g«y<r(»r4-  "  ^^i^^^out^  which  there  could  be  no  diftin£tion  of  families,  and  con- 
%\z,  mere-  fcqucntly  no  encouragement  for  induftry,  or  foundation  for  ac* 
trix,  feu  quiring  riches ;  the  children  therefore  that  are  born  in  thefe  fo- 
%l\afrt~  cieties,  and  are  to  enjoy  any  privileges  by  the  laws,  muft  be  fuch 
cfcatur  ex  as  are  born  according  to  their  rules  of  copulation  ;  for  it  is  ab- 
v.eretricejeu  furj  that  the  laws  ihould  give  fan£lion  and  privilege  to  things 
ju^sir*  *^°"^  contrary  to  the  law,  fmce  that  would  take  away  the  diftinc- 
Henry  Spel-  tion  of  right  and  wrong,  lawful  and  unlawful  j  and  therefore 
xnan,  wrbo   baftards  by  our  law  lie  under  feveral  (a)  difabilities. 

lajuirj,  re-  '  ^    ' 

jeds  this  derivation,  and  holds  it  to  be  a  pure  Saxon  word,  *'  bajiart ;"  viz.  impure  natu:,  ut  apud 
tiCfS,  upfiart  dicitur  homo  no-vus.  It  is  compounded  of  haje,  vile,  or  ignoble  ;  and  fteo;\t,  original. 
Others,  among  whom  is  Dr.  Johnfon,  derive  it  from  the  Britijh,  '*  baftaerd,"  or  "  baftardd,"  a  word 
Compounded  of  bas,  m'lnime  profundus,  et  tardd,  ^£r»imar;o,  tarJdu,  germinare,  pullulare,  Jaiire,  eriri 
at  Jsntcs,  tj.  d.  qui  non  a  profunda  tt  ant'iqua  nobilitate  ortum  deducit,  fed  qui  nuper  onus  eji  tt  germi- 
Tta-vic.  The  word  i*j,  oi  iafe,  itmay  be  obferved,  h  ftom  tht  Perfck,  6ajf,  hafy,  Hickei  deduceth 
It  from  the  Iflandick,  bufta  ;  and  ar,  or,  and  ord,  viz.  principium,  whence  bujia-ordf  or  bujiard,  triginr 
I'tl  ortu  nor.  tegitimus.  Vide  Davies,  Cambro.  Brit.  Lexi.,  Du  Frefne's  Gloff.  Jun.  Etymo).,  and 
Hickes'  Thcf.J  In  ancient  days,  baftardy  was  fo  difgraceful,  that  to  retain  a  baftard  in  a  man's  houfe, 
Wa*  a  refle(51ion  5  and  the  ftain  and  reproach  of  the  parent's  crime  dwelt  always  upon  the  iffue,  fo 
that  he  could  not  be  admitted  to  a  feudal  fervice  ;  and  therefore,  when  the  bifhops  requefted  that 
cur  law  Ihould  be  changed,  in  the  particular  of  Baftard  Eignes,  the  ftatute  fays,  that  all  the 
barons  and  earls  anfwered,  una  njcce,  nolumui  leges  Anglia  mutare.  Merton,  <j,  2  Inft.  93.  [See 
notes,  Co,  Lit.  244..  b.  245.  a.  13th  edit.  In  Germany,  and  with  us,  (who  derive  many  of  our 
cuftoms  and  political  opinions  from  the  Germans,)  baftardy  was  always  a  circumftance  of  ignominy. 
Bat  in  Spain,  Italy,  and  France,  baftards  were,  in  many  refpefts,  on  an  equal  footing  with  legitimate 
children.  Butler's  Co.  Lit.  243.  b.  note  2.  But  Sir  H.  Spelman  tells  us,  (he  doth  not,  inderd,  re- 
Ter  to  any  authority,)  that,  among  the  northern  nations,  baftardy  was  no  bar  to  fucceflion  ;  and,  t» 
Ihew  that  it  was  not  confidered  by  them  as  ignominioui ,  he  cites  the  letter  of  the  Conqueror  to  Allaa 
Count  of  Brittany,  beginning  with  thefe  words :  "  Ego  ff^t/klmus  Rex,  cogncmento  baftardus." 
Euftathius  afterts,  that  baftards  were  as  honourable  as  legitimate  children  about  the  time  of  the  Trojan 
war  ;  but  the  paflage  in  the  Iliad,  ®  281 .,  which  he  refers  to  as  eftablifliing  this  equality,  evidently  Qiews 
th«  contrary.  Perhaps  there  was  no  time,  among  any  civilized  people,  when  illegitimacy  was  not 
reputed  a  difgrace.]  {a)  He  is  quaji  nulUus  filius,  and  can  be  heir  to  no  man.  Doft.  and  Stud.  Dial.  1, 
c.  7.  Inft.  123.  But  though  he  cannot  inherit  any  anceftor,  yet  when  he  hath  gotten  a  name  of  re- 
putation, he  may  purchafe  by  it ;  for  all  furnames  were  originally  acquired  by  reputation.  George 
Shelly  conveyed  lands  to  the  ufe  of  himfelf,  the  remainder  to  George  Shelly  his  fon  ;  whereas  In  truib 
George  was  born  of  one  B.  in  matrimony  of  one  C,  yet  was  reputed  the  fon  of  George,  and  educated 
by  him ;  though  the  boy  was  but  fix  years  old,  it  was  ruled  that  he  Ihould  take  the  remainder ;  for 
having  got  by  reputation  the  name  of  George  Shelly,  thefe  words  are  a  certain  dedgnation  of  the  per- 
fon  to  take  the  remainder.  But  if  a  remainder  be  limited  to  the  eldeft  iflue  of  y.  S,,  whether  legiti* 
mate  or  illegitimate,  y,  S.  hath  iflue  a  baftard,  he  fiiall  not  take  this  remainder  ;  for  it  is  not  vefted  in 
y.  S.  as  it  was  in  the  other  cafe,  but  is  in  contingency,  and  the  certain  time  is  not  deAned  when  thi» 
contingency  ftiall  happen  ;  for  the  baftard,  at  his  birth,  does  not  acquire  the  reputation  of  being  the 
iffue  of  y.  S.  ;  and  fince  the  baftard,  v/hen  firft  in  being,  cannot  take  bv  virtue  of  this  limitation,  he 
can  never  take  it ;  for  he  cannot  be  underftuod  to  be  the  perfon  defigned  and  marked  out  by  thefe 
Words,  if,  after  his  birth,  it  depends  on  the  uncertainty  of  popular  reputation,  whether  he  ftiould  take 
the  remainder  or  not  j  and  fuch  a  defignation  of  the  perfon  as  contains  no  certainty  in  itfelf,  or  no  rela- 
tion to  any  other  certain  matter  that  may  reduce  it  to  certainty,  is  a  void  limitation.  Co.  Lit.  3.  b. 
1^  Co.  65.     But  where  a  remainder  is  limited  to  the  eldeft  fon  oi yam  S.,  whether  legitimate  or  ille-c 

gitimatc. 
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I'iilaiite,  and  flic  batK  iHua  a  baftard,  he  ftiall  take  this  remslndsr,  becaufc  he  acquires  the  denomina- 
tion of  her  id'ue,  by  being  born  of  her  body  ;  and  fo  it  was  never  uncertain  who  was  defigned  by  this 
remainder.  Noy,  33.  [See  Methum  v.  Duke  of  Devon,  X  P.  Wms.  529.,  where  Ld.  Macclesfield 
inclined  againft  fuch  a  remainder  ;  and  fee  M.  Hargrave's  obfeivations  upon  this  cafe.  Co.  Lit.  3.  b. 
note  I.]  If  parents  are  married,  and  afterwards  divorced,  this  gives  the  iflue  the  reputation  of  chil- 
dren ;  and  fo  doth  a  fubfequent  marriage  of  the  parents.  6  Co.  65.  Hughes's  Abr.  363.  If  th« 
mother  difpofe  of  all  her  lands  holden  in  chivalry,  to  her  baftard  fon,  (he  is  not  within  the  3*  H.  %, 
c.  I.,  which  forbids  the  owners  to  difpofe  of  above  two-thirds  of  fuch  land  for  preferment  of  children; 
for  children  in  any  law  muft  be  intended  fuch  as  are  lawfully  begotten.     Dyer,  345.     Co.  Lit.  123.  b. 

2  Roll.  Abr.  7S5.  If  a  man,  in  cofjfi'leration  of  natural  affe£Vton  and  love,  covenants  to  ftand  feifed 
to  the  ufe  of  a  batlard,  this  is  not  go  d  \  for  he  is  not  de  favguine  fatris  ;  but  it  is  faid,  that  a  woman 
may  give  lands  in  fiank  marriage  with  her  baftard,  becaufe  he  is  of  the  blood  of  the  mother;  but  he 
hath  no  father,  but  from  reputation  only.  Dyer,  374.  And.  79.  6  Co.  77.  Noy,  35.  A  court 
of  equity  will  not  fupply  the  want  of  a  furrender  of  a  copyhold  eftate  in  favour  of  a  baflard,  as  it  will 
f»r  a  legitimate  child.  Preced.  Chan.  475.  [If  a  baftard,  pofleffed  of  perfonal  eftate,  dies  inteftate, 
and  without  wife  or  children,  the  crown  is  entitled  to  fuch  property,  including  leafes  or  terms  of  years. 
The  king,  or  other  immediate  lord  of  the  fee,  is  alfo  entitled  to  a  real  eftate  of  inheritance,  of  which 
a  bailard  dies  feifed,  witiiout  having  dcvifed  it,  and  without  leaving  ifTue.  This  is  the  refult  cf  a 
baftard's  being  fuppo<«d  to  have  no  other  relations,  no  heirs,  or  next  of  kin,  except  thofe  arifing  from 
liis  own  contra^  of  marriage,  namely,  his  wife  and  progeny.  But  the  rigorous  exertion  of  this  pre- 
rogative would,  in  many  obvious  cafes,  carry  the  appearance  of  great  hardfhip.  It  is  ufual,  therefore, 
to  make  over  the  royal  prerogative  to  fomc  one  ;  not  indeed  quite  unconditionally  and  gratuitoufly,  but 
with  the  refervation  of  a  tenth,  or  other  fmall  proportion  of  the  value,  both  of  real  and  perfonal  eftate. 

3  P.  Wms.  33.  jAVooddef.  397,  8.  Baftards  are  within  the  ftat.  26  Geo.  3.  c.  33.,  which  re- 
quireth  the  confent  of  parents  or  guardians  to  the  marriage  of  perfons  under  age  j  for  the  rJe  of 
Kulilut  Jiiiui  applies  only  to  cafes  of  inheritance,     i  Term  Rep.  96. J 

Under  this  head  we  fliall  confider, 

(A)  Who  are  Baftards. 

(B)  Where  Baftardy  is  to  be  tried,  and  the  Rules 
concerning  fuch  Trial :  And  herein  of  general  and 
fpecial  Baftardy. 

(C)  Of  Baftard  Eigne  and  MuUer  Fu'ifne. 

(D)  How  Baftards  are  to  be  provided  for  :  And 
herein  of  the  Duty  and  Power  of  Juftices  of  the 
Peace. 

(E)  Murdering  Baftards. 


(A)  Who  are  Baftards. 

aLL  perfons  born  out  of  lawful  matrimony  are  baftards  by  47E.3.i4.b. 
■^^  the  common  law;  but,  by  the  civil  law,  thofe  that  are  born  11H.4.  81. 
before  marriage  are  legitimated  by  a  fubfequent  marriage  ;  for,  ^l\^^^^l  ^' 
by  the  civil  law,  all  perfons  adopted  into  a  man's  family  were  in-  Roil.' Abr. 
heritable  ;  and  the  canonifts  have  allowed  of  this  notion,  becaufe  ^^4-  (1  Bl. 
the  fubfequent  marriage,    they  fay,    takes  away  the  preceding  .5^'$!  By 
guilt,  and  fhews  a  confent  from  the  beginning.     This  difference  \\\&  Reman 
between  the  civil  law  may  likewife  be  afcribed  to  the  power  ^^*  " 
which  the  father,  by  the  Roman  law,  had  over  his  children,  be-  ob°ferved 
caufe  he  was  the  author  of  their  being,  and  had  the  care  of  their  the  father 

education ; 
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could legitl-  education;  if  therefore  a  child  fhould  not  be  legitimated  by  a 

hij  u""'/  fubfcquent  marriage,  the  parent  would  not  have  had  him  under 

ral  cbil-  his  power ;  for  no  man  had  a  power  over  the  vulgo  quaftti;  and 

</"•","  or  confcquently  the  faiher  would  not  have  commanded  that  to  which 

t^e^offspring  j^^  g^^,^  being ;  nor  would  the  child  have  had  the  benefit  of  the 

cubine,  parent's  education ;  which  would  have  cut  a  member  from  the 

v/ho,  by  commonwealth. 

this  epithet 

of  "  natural,"  were  diftinguifhed  from  the  fpurious  brood  of  adultery,  proftitutlon,  and  ince{^,  to 
whom  Jujiinian  reludantly  grants  the  neceflary  aliments  of  life.  Vldein!^.  1.  i.  lo.  Pandeft.  1.  i. 
tit.  7.   Cod.  1.  I.  lit.  27.    Nov.  74.  89.     Heinec.  Elem.  Jur.  de  Legitimatione.] 

All  perfons  born  within  marriage  are  legitimate,  unlefs  there 
is  an  apparent  impoffibility  that  they  (hould  be  generated  by  the 
hufband  ;  for  there  is  the  ftrongeft  prefumption  that  can  be,  that 
they  are  legitimate,  becaufe  the  hufband  hath  the  power  and  do- 
minion over  his  wife,  and  therefore  may  by  the  law  keep  her 
by  force  within  the  bounds  of  duty ;  to  which  the  canonifts  have 
added  a  fanciful  reafon,  to  wit,  the  hufband,  having  the  owner- 
fhip  of  his  wife,  hath  the  property  of  the  fruit  of  her  body, 
though  planted  by  another  ;  quicunque  femen  appofu'it^  mar'ito  ac' 
quiritury  quia  eji  dominus  veniris.  Now  the  prefumption  thus 
being  that  it  is  the  hufband's  child,  it  mufl  be  deftroyed  by  con- 
trary proof;  and  this  negative,  that  it  is  not  the  hufband's  child, 
is  capable  of  no  other  proof  than  this  only,  that  it  muft  be  fhewn 
impofhble  it  fliould  be  the  hufband's  child  ;  if  therefore  the  huf- 
band be  proved  caftrate,  the  iflue  are  baflards. 
fiH.6. 3.b.  If  the  hufband  be  under  the  age  of  fourteen,  the  ifTue  are  baf- 
^■■^  ^  fi  tards  ;  for,  before  the  age  of  puberty,  generation  is  naturally  im- 
Ro."Abr.'     pofTible. 

Bajfard,  {B).  13.]  iSH.6.  31.34.  29  A  AT.  54.  Bro.  Sajfardy,  36.  Co.  Lit.  244.  [The  age 
Of  puberty  is  fixed  by  us,  after  the  Roir.an  law,  at  the  age  of  fourceen.  Before  the  time  of  yujl'iniarrf 
puberty,  in  males,  was  judged  of  ex  habhu  corporis  :  but  that  emperor,  thinking  infpeFiiotum  habitudin'n 
corporis  an  indecfnt  practice,  fixed  its  commencement  immediately  upon  the  completion  of  the  four- 
teenth year.  Inft.  1.  i,  tit.  22.  But  it  is  abfurd  lo  fuppofe  that  generation  is  phyfically  impofljble 
before  the  age  of  fourteen  ;  nor  is  it  fo  conciuded  in  the  authority  to  which  the  paifage  in  the 
text  refers.  1  H.  6.  3.  b.  What  is  there  faid,  (and  it  is,  by  the  way,  merely  the  fpeech  of  counfel,) 
is,  that  in  fuch  cafe,  the  iiTue  fhall  be  baftard,  ''  pur  ao  que  ne  pott  ejlre  entendus  par  nul  ley  que  I' enfant 
deim  eel  age  pott  engend."^ 

Roll.  Abr.         If  the  hufband  be  not  within  the  four  feas  during  the  time 

358.   Co.  tlvat  pafleth  between  the  conception  and  birth  6f  the  child,  it  is  a 

Braft.'^ato.  baftard.     This  was  fettled  when  the  king's  dominions  extended 

If  the  huf-  to  the  four  feas  only;  for  to  pafs  and  re-pafs  in  the  king's  domi- 

band  be  in  nions  was  pofTible,  without  any  knowledge  or  proof ;  but  to  pafs 

ing  the  time  °"^  of  another's  dominions  into  the  king's,  without  fome  know- 

the  wife  ledge  or  proof  of  the  matter,  was  fuppofed  by  the  law  not  pof- 

goes  with  fjbie  •  for  there  is  no  fuch  pailage  in  a  realm  well  governed  with- 

child,  the  .        .  to  o 

iflue  is  no     out  exammation. 

baltard,  becaufe  the  huiband  was  within  the  king's  dominions.     Roll.  Abr.  358.     Square. 

Carth.  469.  An  order  of  two  juflices,  which  was  affirmed  on  appeal,  ad- 
^f^'  ^FEut  j"<^?^^  7-  ^'  *'^^  reputed  father  of  a  baflard  child  ;  the  order  re- 
it  hath  been  citcd  fpccially,  that  Alary,  the  wife  of  Jonathan  Spence,  marinex, 
fettled  ever    was  delivered  of  a  male  baftard  child,  and  tliat  it  appeared  to 

them 
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t'hem  upon  oatli  of,  ^c,  that  Jonathan  Spence^  her  hufband,  was  fince  Pen- 
in  the  king's  fervice  at  Cadiz  in  Spain,  and  not  within  the  king  Orel's  cafe, 
oi  Enpland'z  dominions,  at  the  time  when  the  faid  child  was  be-  'u  S*^-^-; 
gotten  or  born  ;  and  becaufe  it  did  not  appear  that  the  liufband  proof  of  be- 
was  abfent  all  the  time,  as  well  as  at  the  time  of  conception  and  '"Stutofthe 
the  child's  being  born,  the  order  was  quafhed.  bSo™ve 

other  kind  of  evidence  tentiing  to  prove  the  impoflibility,  or  even  improbability,  of  the  hufijand't 
being  the  father,  is  admiflible.  2  Str.  925.  3  P.  Wms.  365.  i  Bl.  Co.Tim.  457.  Lomax  v.  Holmden, 
i  Sir.  940.  Rex  ?.  Inhabitants  of  Bcdall,  id  .1076.  Ca.  Temp.  Hardw.  370.;  and  Andr.  8> 
S.  C.     Goodrlght  v.  Saul,  4 Term  Rep.  356.     Rex  v.  Inhabitants  of  Lubbmham,  id.  251.] 

If  the  marriage  is  made  null  by  divorce,  the  iflue  is  illegiti-  Roll.  Abr, 
mate  j  as  if  the  parties  be  divorced  for  pre-contra£t,  confangui-  35^'  359» 
nity,  affinity,  or  frigidity ;  for  where  the  marriage  is  nullified,  it  ^"*^' 
is  a  copulation  without  marriage,  and  confequently  the  iffuc  are 
baflards;  and  it  is  the  fame  by  our  law,  whether  they  have  notice 
or  not  of  the  confanguinity,  becaufe  we  look  no  further  than  the 
diflblution. 

If  a  man  marry  his  coufm  within  the  degrees,  or  his  fifter,  Roll.  Akri 
the  iiTue  got  between  them  is  not  a  baftard  till  there  be  a  divorce;  357- 
for  though  fuch  a  marriage  be  unlawful,  yet  it  remains  good  till 
fentence  of  divorce  be  pronounced,  and  confequently  the  ilTue 
muft  be  efteemed  legitimate  till  fuch  a  diflolution. 

If  a  man  be  divorced  from  one  woman  propte;-  psrpetuam  gene-  5C0.  9S.  b. 
randi  iwpotentiatUy  and  then  marry  another,  and  have  ifTue  by  the  i>"rie'scafe. 
feccnd  marriage,  which  continues  without  divorce,  the  iflue  are  s^c°"/^k! 
lawful  i  for  a  man  may  be  hahilis  ^  inhahilis  diverfts  temporibus^  Rep.  268. 
and  the   fecond  marriage   is  not  avoided  by  any  divorce,    and  ^°.'''  72- 

therefore  ftands  good  in   law.  p,.  ,66.  S.  C.  by  the  name  of  Morris  il?d°  Welbf;. 

A  bed-rid  perfon  marries  a  woman  that  is  pregnant  in  his  2  Roll.  Air. 
chamber,  the  woman  is  delivered  twelve  weeks  after;  the  child  353-  Fox- 
adjudged  a  ballard,  for  the  apparent  impoflibility  of  his  being  ""^^'^'-^'^ 
the  father  of  it. 

If  a  woman  marry  grojhievt.  eujient  it  is  the  child  of  the  huf-  Roll.  Abr, 
band ',   for,  when   they  teftify  their  confent  by  a  publick  mar-  35^* 
riage  before  the  birth  of  the  child,  it  is  a  publick  acknov/ledg- 
ment  that  the  child  is  his,  for  at  that  time  the  child  is  one  with 
the   mother,  and  therefore  in  taking  the  mother  he  takes  the 
child  with  her. 

If  a  man  is  married  v.ithin  the  age  of  confent,  and  when  he  7  Co.  41. 
comes  to  that  age  he  is  divorced  by  reafon  of  his  diflent  from  the  Kennscafe. 
marriage,  and  then  he  marries  again,  and  hath   ifl~ue,  and  dies  ;   .53/  cro. 
it  cannot  be  averred  that  he  cohabited  with  his  firft  wife  to  avoid  Jac.  186. 
the  divorce  and  dlfannul  the  fecond  marriage,  and  ballardize  the  l'"?',^?* 
iflue,  for  the  ecclefiaftical  courts  are  proper  judges  in  this  cafe  ;   .$!.. 
and  when  by  fentence  they  have  declared  the  marriage  void,  it 
cannot  belong  to  the   temporal   courts  to  inquire  into  and  fet 
afide  their  fentence,  for  that  is  to  take  away  their  jurifdidlion  ;  the 
fam.e  law  if  th.e  firft  wife  had  been  divorced  caiifd  precontraclus. 

If  there  be  a  feparation  for  adultery  a  n:c?ifd  is  toroy  the  iflxie  1-1  H.7. 27. 
born  afterv.ards  are  prefumed/>r/mi /i.r/c'  net  to  be  the  hulhand's,  ^v  ^°^** 

Vol,  I.  H  unlefs  ."^c^.^^^; 
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Saik.  IS 3.  unlcfs  it  appear  upon  proof  that  the  hulband  after  fuch  feparatlon 
pj-  7-    3  P-  did  cohabit  with  his  wife. 

Wms.  275, 

I  Wooddef.  [Where  parliament  diflblves  a  marriage  for  a  caufe  fubfequent 
394.  In  thereto,  there  is  no  necefl'ary  or.  general  occafion  for  reputing 
the  cafe  of      j^    children  illegitimate.] 

adulcery,  a  is  -i 

claufe  is  occ iConally  infeited  for  illegitimating  children  iorn  after  a  particular  time.     See  Martin's 

Div:rce  Bill,    1793. 

Roll.  Abr.  If  A.  takes  B.  to  wife,  and  has  iflue  by  her,  and  they  are 
360.  7  Co.  afterwards  divorced,  becaufe  they  were  within  the  age  of  con- 
fent  at  the  time  of  marriage,  and  afterwards  difagreed  ;  and 
then  A.  takes  Z).  to  wife,  by  whom  he  hath  ilTue,  and  dies  j 
upon  the  fuit  of  the  iflue  of  B.  the  ecclefiaflical  commiflioners, 
upon  a  commKhon  diredled  to  them,  cannot  inquire  into  the 
marriage  between  A.  and  D.  becaufe  they  are  dead  •,  for  though 
a  fentence  of  divorce  may  be  repealed  after  the  death  of  the 
parties  by  fuit  in  the  fpiritual  courts,  yet  no  fentence  of  divorce 
can  pafs  there  after  the  death  of  the  parties  j  for  a  divorce  in  the 
ecclefiallical  courts,  after  the  death  of  the  parties,  can  be  only 
made  to  baftardize  the  ifl"ue  of  that  marriage,  which  being  a 
thing  that  concerns  the  inheritance,  is  properly  cognizable  in  the 
temporal  courts  ;  therefore  a  prohibition  (hall  be  granted  to  Hop 
their  proceeding  upon  it. 
Palm.  9.  As  to  the  legitimation  of  children  born  after  the  death  of  the 

Ro».  Abr.  jiufband,  it  is  agreed,  that  the  ufual  time  of  birth  is  nine  folar 
Godoiph.  months  and  ten  days  ;  but  it  may  be  haftened  or  prolonged  by 
281.  Stilc,  accident;  as  by  hard  ufage,  want  of  fuflenance,  cfff.;  becaufe 
Mr  Har"  ^^^  noiirifhment  of  the  child  in  the  womb,  depends  on  that  of 
grave's  note,  the  mother  ;  fo  that  a  child  hath  been  allowed  legitimate  nine 
1  Co.  Lit.  months  and  twenty  days  after  the  death  of  the  father  ;  but  when 
'*^'  *  the  child  was  born  eleven  months  after  the  death  of  the  huf- 
band,  and  it  was  proved  the  huiband  could  not  enjoy  his  wife 
within  a  month  before  his  death,  it  was  adjudged  a  baftard. 
Palm.  9.  JV  lewd  woman  after  her  hufband's  death,  married  her  adul- 

Co.  Lit.  S.    terer,  and  within  fix  months  and  a  day  after  her  firft  hufband's 
death  had  a  child  ;  it  was  adjudged  the  firfk  hufband's,  becaufe 
he  had  the  dominion  of  the  woman  at  the  time  of  her  con- 
ception. 
aiE.  3. 39.       A  wife  marries  immediately  after  her  hufband's  death,  and 
Co.Lit.8.  a.  Y^^Lth.  a  child  nine  months  and  eleven  days  after  the  death  of 
Roll.  Abr.     iier  firft  huiband  ;  it  was  adjudged  the  fecond  hufband's,  becaufe 
357.    But    it  was  born  one  day  after  the  ufual  time,  and  the  ufual  time  is 
*v^T^b'      *^^^  °"^y  meafure  to  difcern  between  them :  but  if  it  be  born  at 
fuinefsin      the  end  of  nine  months  and  ten  days,  the  father  is  doubtful, 
heirs,  and     and  fome  havc  faid,  that  the  child  may  choofe  his  father. 

to  hinder 

the  wife  f:om  puttinij  falfe  children  upon  her  deceafed  hu/band,  the  law  hath  provided  tlie  writ  de  ver.trt 
infp'iciendo  for  tiie  hufband's  heir  :  anu  if  the  wifs  be  found  with  child,  or  fufpefted  to  be  fo,  ftie  muft 
oe  removed  to  a  caftl;,  and  there  fafely  kept  till  her  d.:livery  ;  and  by  this  writ  the  heir  may  take  her 
away  from  her  fecond  huiband  ;  but  it  lies  not  for  the  heir  apparent,  who  hath  no  intereft:  in  tlie  edate 
in  the  life  of  the  ancellor,  Co.  Lit.  8.  Roll.  Abr,  357.  This  power  of  removing  the  relift  of  the 
,anceftor  to  a  caftle,  in  cafe  flic  really  is,  or  is  fufpcfted  to  be,  with  child,  feems  only  to  be  ufed  where 
the  woTDJn  continues  unmarried  ;  for  if  rtie  takes  another  huiband,  and  the  flieriiT  returns,  that  he 
rjufs-J  her  to  be  fearch'd  by  fuch  women,  and  found  her  to  be  rvfiin:,  the  courfe  feem*  to  be  this,  vix. 

for 
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for  the  hufband  to  enter  into  recognizance  that  (he  /ha!'  not  remove  from  the  houfc  where  they  then 
inhabit ;  after  which  a  writ  is  to  be  awarded  to  tht  ilieritf,  to  caul'e  her  to  be  viewed  every  day  til)  her 
dehvery,  by  two,  at  leaft,  of  the  fjid  women  returned  by  h;m  j  and  that  thres  or  more  of  them  fliaJl  be 
prefent  with  her  at  her  delivery.  Cro.  Jac.  6^5.  Mo.  ;2;.  Co.  Lit.  8.  Cro.  Eiiz.  566.  Re^.tzj. 
[This  writ  is  giantable  to  tenant  in  tail.  Exfaile  Ailcough,  2  P,  Wms.  yji.  Mol'el.  -gi.  It  i« 
now  granted  to  a  devifec,  whether  for  lite,  or  in  tail,  or  in  fee.  Ex  parte  Bnteznan,  at  the  Kolls,  itth 
Dec.  1784.  Ex  faite  Beliett,  at  the  Rolls,  20th  Dec.  1786.  Ex  parte  WaWc^,  4  Br.  Ch.  Rep.  90. 
In  Mofely,  a  cafe  of  perfonal  eflate  is  cired,  in  whicii  the  then  Mafter  of  the  Rolls,  in  conformity  to 
the  reafon  of  the  common  law,  diredled,  that  the  ma'.ler  fliould  appoint  two  matrons  Co  iniyeit  a 
woman.     Mof.  391.] 


(B)  Where  Baftardy  is  to  be  tried,  and  the  Rules 
concerning  fuch  Trial  :  And  herein  of  general  and 
fpecial  Ballardy. 

"D  ASTARDY,  In  relation  to  the   feveral  manners  of  its  trial,  RoII.  Abr. 

-*-^  is  diftinguirtied   into  general  and  fpecial  baftardy.     General  '^i.  Bro. 

baftardy  is  the  baftardy  tried  by  the  bifnop,  which  in  its  notion  ^'|_-^''v5"'''/» 

contains  two  things,      i.  It  fliould  not  be  a  baftard  made  legiti-  where  ge- 

mate  by  a  fubfequent  marriage.     2dly,  That  it  fhould  be  a  point  ""^i  baf- 

collateral  to  the  original  caufe  of  action.  ^f  ^  '/  , 

°  .  pleaded,  the 

court,  though  the  parties  conclude  to  the  country,  muft  dire£l  a  writ  to  the  bifliop.  Raft.  Ent.  ic?. 
The  iflue  on  general  baftardy  runs  in  this  manner:  Prad-.El.  J.  R.  d'lat  qucd  j.S.  eft  bajlardui  & 
valui  fult  apud  C.  in  com;  prad.  in  diocef.  de  W.  &  hoc  paratus  eft  lenf.care  i-iis  &f  meats  qulbus  con- 
•venit  nc prout  curia  regis  hie  corftdsraverit  &  praedi&.  ].S.  dicir  ijw.d  ipfe  cbjeEiicme  prtedicl.  pracludi 
Tion  debet  quia  dicit  (jt  od  ipfe  eft  legitivius  &  non  baftardus  &  hoc  paralut  eft  'verificare  ubi  &  ouc,>r:odo  ST 
frout  curia  regis  hie  ctrjiderabit  ^  pradiii.  J.  R.  fimiliter.     Raft.  Ent.  29.  279.  zt(i. 

Formerly  baftards  had  a  way  in  fuch  ifflies  to  trick  themfelves  Roll.  Abr. 
into  legitimation,  for  they  ufed  to  bring  feigned  actions,  and  get  S^i- 
fuborned  witnefles  before  the  biOiop  to  prove  their  legitimation, 
and  then  got  the  certificate  returned  of  record,  and  after  that 
their  legitimation  could  never  be  contcfted  ;  for  being  returned 
of  record,  as  a  point  adjudged  by  its  proper  judges,  and  re- 
maining among  the  memorials  of  the  court,  all  perfons  were 
concluded  by  it :  but  this  created  great  inconveniences,  as  is 
taken  notice  of  in  the  preamble  of  the  9  H.  6.  cap.  11.,  in  the 
cafe  of  feveral  perfons  of  quality  ;  for  the  evidence  of  the  con- 
trary parties  concerned  were  never  heard  at  the  trial,  and  yet 
their  interefl:  was  concluded  :  to  remedy  this  inconvenience  with- 
out altering  the  rule  of  law,  it  was  enafted,  That  before  any 
writ  to  the  bifhop,  there  fhould  be  a  proclamation  made  in  the 
fame  court,  and  after  that  the  iflue  fhould  be  certified  into  Chan- 
cery, where  proclamation  fliould  be  made  once  in  every  month 
for  three  months,  and  then  the  chancellor  fliould  certify  it  to  tlic 
court  where  the  plea  depends,  and  afterwards  it  {hculd  be  again 
proclaimed  in  the  fame  court,  that  all  that  are  concerned  may  go 
to  the  ordinary  to  make  their  allegations  -,  and  without  thefe 
circumftances,  any  writ  granted  to  the  ordinary,  and  all  proceed- 
ings thereupon,  (hall  be  utterly  void. 

If  the  ordinary  certify  or  try  baftardy  without  a  writ  from  the  Roll.  Abr 
king's  temporal  courts,  it  is  void  ;  for  the  fpiritual  jurifdiction  36^« 
within  thefe  kingdoms  is  derived  from  the  king,  and  tlieiefore 

L  1  2*  ir 
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h  muft  be  exercifed  in  the  manner  the  king  l^th  appolntcct ;  fcft 
it  would  be  injurious  if  they  fliould  declare  legitimation  where 
the  rights  of  inheritance  are  fo  nearly  concerned,  without  an  ap- 
parent neccflity. 
Xofl.  Abr.  The  certiftcate  mnfk  be  under  the  feal  of  the  ordinary,  and  not 
i^^'  under  the  feal  of  the  commiflary  only  ;  for  the  command  is  to  the 

bifhop  himfelf  to   certify  •,   and  therefore  the  execution  of  the 
command  muft  appear  to  be  by  the  bifhop  in  proper  perfon. 
Roll.  Abr.         If  a  man  be  certified  baftard,  this  binds  perpetually,  though 
562.  ^^Q  perfon  fo  adjudged  a  baftard  is  not  party  to  the  action,  for  all 

the  tHaiTt'  perfons  are  (a)  eftopped  to  fpeak  againft  the  memorial  of  any  ju/- 
fpcciai  bai-  dicatory  ;  becaufe  the  a6l  of  the  publick  judicatory  under  which 
tardy,  no       gj^y  pgrfon  lives,  is  his  own  a£l ;  and  were  they  not  thus  bound, 

scrlon  IS  I'll  fr\-         •  T 

bound  by  a     there  might  be  contradiction  in  certincates. 

vcrdift,  unlefs  he  was  party  to  the  original  fuit ;  for  no  man  can  be  bound  by  a  judicatory  from  whence 
thtre  lies  an  appeal,  unlefs  he  be  capable  of  that  appeal  ;  for  it  would  be  a  contradiftion,  where  there  is 
an  appeal  fuppofed,  to  conclude  a  perfon  that  is  Incapable  of  bringing  his  appeal  ;  as  all  perfons  who  are 
not  parties  to  the  fuit  we  ;  and  therefore,  on  a  certificate,  whicli  is  the  higheft  aft  of  that  fort  at' 
judgment,  every  (Granger  is  concluded,  but  not  by  verdict,  becaufe  an  attaint  lies  for  him  that  is  patty 
to  the  original  aftion.     HoU.  Abr.  362. 

Roll.  Abr.         If  a  man  be  certified  baftard,  that  doth  not  bind  a  ftranger 

362.  If  the  jjji  returned  of  record,  becattfe  it  is  no  judicial  aft  till  recorded 

Certified        '^^  *^^  place  appointed  to  record  fuch  tranfaftions  *,  nor  doth  it 

biftard,  and  bind  the  party  to  the  aftion  till  judgment  thereon  j  becaufe  if  he 

die,  though    avoid  the  a£tion,  he  avoids  all  the  confequences  of  the  action  j 

abate,  yft     ^^'^  therefore  if  the  defendant  be  certified  baftard  by  the  or- 

the  certifi-     dinary,  yet  if  the  plaintiff  be  nonfuit,  and  they  cannot  go  on  to 

c^ion  ftands  ^f^^}    ^j^^  bifhop's  Certificate  never  appears  of  record,  and  there- 
in full  force.    -       '.  ,  .     f.  ■^  ^  ' 
lore  is  not  binding. 

Roll.  Abr.         If  a   man    be   certified   vriliery   no  man    ts   eftopped  fo  baf- 

3  '•  tardize  him,    for   though  he   may  be   a  inulier  by  the  fpiritual 

law,  yet  he  may  be  a  baftard  by  our  taw ;  and  therefore  any 
man,  notwithftanding  the  certificate,  may  plead  the  ilTue  of  fpe- 
cial  baftardy. 

Bro,  76.  When  a  writ  is  awarded  to  the  bifhop  to  certify  baftardy,  day 

R^  •  g'^'  i4  given  in  court  to  attend  fuch  certification,  otherwife  the  par- 
ties would  be  without  day  in  court,  in  waiting  for  the  bifliop'* 
certificate,  and  this  v^^ould  create  a  difcontinuance,  and  there- 
fore tlie  parties  muft  attend  the  day,  and  not  expeft  that  the 
proceedings  fhould  be  revived  by  refummons  ;  though  fome  have 
holdcn  the  contrary,  becaufe  the  biftiop  is  judge,  and  fo  not 
bound  to  a  certain  day. 

jiH. 4. 78.       Nt:  iinqms  aciouplc  in  loyal  matrhnouy  is  no  pica  but  in  dower; 

Bro  £af.      ^^^^  -^^  appeal  to  baftardlze  any  perfon,  baftardy  general  or  fpe- 

'^  '  cial  mull  be  pleaded  ;  for  the  matrimony  is  there  to  be  quef^ 

tloned,  where  there  is  a  claim  under  the  relation  of  wife,  but 

there  is  more  than  marriage  in  queftion  in  the  point  of  legiti* 

mation. 

Roll.  Abr,        The  plea  of  baftardy  may  be  tried  by  Uie  bifhop  in  actions 

'''*'^'  peilbnal,  a»  well  as  rcul. 
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TF  Aerc    be   no  bifliop,  the  certificate  muft  be  mp.rie  by  the  Bro.  97. 
JTiurdian  of  the  fpiritualties,  for  he  is  to  fuflaia  the  olffice  in  the  ^'°'  5^* 
mean  time- 
In  an  affife  the  tenant  makes  bar  as  heir ;  the  plaintiff  fays  the  2SE.  3.27. 
tenant  is  a  baflaTd ;  the  tenant  fays,  he  is  a  w////Vr,  boi-n  at  Lo/i~  ^^^-  97- 
Jon;  and  prays  a  writ  to  the  bifliop  of  London;  the  plaintiff  fays,  I'^jifr^'iiiVt' 
that  he  was  born  at  L,  in  Surry,  (tlie  county  alfo  wherein  the  laiuis  nant  pleads 
lie,)  and  prays  that  it  may  be  tried  by  adize  ;  but  this  could  not  ''^^^^''''y "" 
be  granted,  becaufe  here  baftardy  was  particularly  pleaded,  and  ant-'^dits  " 
not  left  at  large  upon  the  iflue  ;  but  the  certificate  in  this  cafe  ftaii  be  cer. 
was  direfted  to  the  bifliop  of  JVincheJIer,  witliin  whofe  jurifdic-  J'.^'* ''^  ^^"^ 
tion  Surry  is,  becaufe  where  the  place  of  birth  is  in  difpute,  the  dLcefe"  '^ 
trial  muft  be  in  the  place  where  the  land  lies  ;  for  where  the  where  the 
place  of  birth  is  controverted,  it  is  uncertain,  and  fo  is  the  fame  )*''''^  ? 

•r        .     11  I  brought, 

as  if  not  alleged.  ^  though  the 

demandant  fays  he  is  a  mulicr,  born  in  another  diocefc  ;  for  he  may  bring  his  proofs  and  evidence  ta 
the  diocefe  where  the  writ  is  brought.     Bro.  Bufiardy,  97. 

In  an  aflfize  the  bifliop  certified  dire<5ily,  that  the  defendant  'Rxo.Buf- 
vas  a  baft:ard,  and  it  was  indorfed  on  the  certificate,  that  A.,  the  '""^y*  5^' 
mother  of  the  defendant,  left  her  hulband  for  feven  years,  in 
«fe'hich  time  the  defendant  was  begotten  by  one  B.,  a  prieft,  and 
fo  a  baftard  ;  but  becaufe  the  defendant  was  made  a  baftard  in 
the  certificate,  they  gave  no  heed  to  the  indorfement,  as  a  thing 
foreign  and  immaterial. 

Special  bafliardy,  which  is  always  tried  by  a  jury  in  the  tern-  (<)  Thcif. 
poral  courts,  is  twofold:  ifl.  Where  the  baltardy  is  the  gill  of  ^"e  is  in  this 
the  adion,  ansd  the  material  part  of  the  i/llie.  {a)  2dly,  Where  ^/j'^JJ  \f* 
thofe  are  baftarde  by  the  common  law  that  are  muliers  by  the  dkit  tjuid  ' 
i"piritua{  law,  and  fuch  are  thofe  that  are  born  before  marriage,  ff'^'^-  W", 
whofe  parents  afterwards  intermarry.  w^"" 


fus  cum 


petit  judicium  Jt  prded.  W.  ut  JUiin  &  harii  pradi^i.  T.feii  ulteiiin  cujufcunque,  &'c.  •verj'ti 
dcbeat.  El  pro: diet.  W.  dicit  quod  pradici.  T.  palet  fuus  baiuit  quar.dam  uxorcv!  Jihi  dcfpcnfatam  A. 
nomine  de  qua  ipje  natus  fuit  infia jpjnjalia  inter  i^j'iim  T.  &  A.  aUbrat.  iS?  'verijiciit  fndc  peiit  ju- 
Jicitiui.  So  tiiat  when  the  party  avers  the  birth  within  efpoufals  by  way  of  reply,  he  doth  not  offer  an 
i(]"iie,  bcciufe  that  were  to  take  an  iliiie  too  much  at  lar^e  j  but  it  is  necedary  to  fct  forth  the  manner  of 
the  birth,  'viti.  of  whom  he  was  bom,  tliat  thsy  may  go  to  illlie  upon  a  particular  matter  :  otherwife 
he  that  takes  this  pjea  woxjM  be  put  on  the  proof  of  an  iiniverfal  negative,  which  cannot  be  proved  :  and 
then  the  party  that  objedled  the  defeifl,  mull  offer  an  illlie  in  this  manner  :  Et  prttdiSf.  P.  dicit  ut 
piius  qmd  pradifi.  W.  natus  fuit  extra  omnij  fpoiifaliii  &  ncn  infia  fporfnUa  ut  tradiSi.  W.  fuperiut 
blliga-vit  £f  de  hoc  pcnit  fefupcr  pjiruim  &'  pra'diil.  W.  ftmuittr  idco-y  &c.  Raft.  Ent.  387,  Dyer,  07. 
pi.  51. 

If  a  man  receives  any  temporal  damage  by  being  called  a  baf-  Brownl.  1. 
tard,  and  brings  his  a£lion  in  the  temporal  courts,  and  the  de-  ^"^^  ^79* 
fendant  jufl;ifies  that  the  plaintiff  is  a  baltard,  this  muft  be  tried  EuLu'tc 
at  common  law,  and  not  by  writ  to  the  bilhop  ;  for  otherwife  4.79.  Co.* 
you  fuppofe  an  adlion  brought  in  a  court  which  hath  not  a  capa-  ^"^'  *9* 
city  to  try  the  caufe  of  action. 

If  it  be  found  by  an  affife  taken  at  large  that  a  man  is  a  baf-  Bro.  S.if- 
tard,  the  temporal  courts  are  judges  of  it,  for  the  jury  cannot  be  '""^j  v?* 
eflopped  to  fpeak  truth,  which  may  fall  within  their  own  know- 
ledge;  and  what  they  find  becomes  the  record  of  the  temporal 
courts,  and  fo  within  their  conuzance. 

LI  3  In 
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Fjcz.  Abr,  In  an  alTize  of  mortdaiicejler,  one  of  the  three  points  Inqulrablc 
a  Inft.  jg^  Whether  the  demandant  be  heir  to  J.  S.,  the  anceltor  ?  in 
which  cafe,  if  the  tenant  pleads  he  is  ready  to  hear  the  recog- 
nizance of  the  affife,  fzff  hoc  paratus  ejl  per  ajftfam  itiquirere^J  he 
cannot  give  in  evidence  that  the  demandant  is  a  baftard,  but  he 
oiight  to  have  pleaded  the  fame  j  for  if  this  were  given  in  evi- 
dence, and  not  pleaded,  the  fpirituai  court  would  be  oufted 
of  their  jurifdiclion. 

(C)  Of  Baftard  Eigne,  and  Mulier  Fu'ifne. 

Lit.  Sea.        A   Man  who  hath  iflue  a  fon  by  a  woman  before  marriage,  and 
399.    Co,     ^1.   afterwards  marries  the  fame  woman,  and  hath  iflue  a  fecond 
"*'      fon  born  after  marriage  \  the  firft  of  thefe  is  termed  in  law  a  baf- 
tard eigtiey  and  the  fecond  a  mulier.     By  the  common  law,  as 
hath  been  faid,  fuch  hajlard  eigne  is  as  incapable  of  inheriting,  as 
if  the  father  and  mother  had  never  married  ;  but  yet  there  is  one 
cafe  in  which  his  iflue  was  let  into  the  fuccellion,  and  that  was 
by  the  confent  of  the  lord  and  perfon  legitimate  ;  as  if  upon  the 
death  of  the  father  the  bajlard  eigne  enters,  and  the  mulier  during 
his  whole  life  never  diftuvbs  him,  he  cannot  upon  the  death  of 
the  bajlard  eigne  enter  upon  his  iflue. 
7  Co.  44.  No  man   can   baftardize   another  after  his  death,  that  was  a 

jenk.Rcp.  jy^Ugf.  ^y  jj^g  ]aws  of  holy  church,  and  who  carried  the  reputa- 
Brownl.42.  tion  of  legitimate  during  his  life  •,  for  a  man  mud  be  baflardized 
Co.  Lit.  by  the  rules  of  the  civil  or  common  law  :  by  the  rules  of  the 
V^'  ^'  ^'^'  civil  law,  this  perfon  is  by  fuppofition  legitimate  ;  and  if  the 
Co.Lit.24'5.  common  law  be  made  the  judge,  he  cannot  be  baftardized ;  for 
(a)  Though  it  is  a  rule  of  common  law,  that  a  perfonal  defecl  dies  with  the 
this  feems  to  pgj.fQ„    ^jj^j  cannot  after  his  death  be  [a)  obieded  to  his  fucceflbr 

b'-  the  doc-      r  '  ,         r  1  "^  1  r  i       i. 

trine  of  the  tnat  reprclents  him  ;  and  this  rule  ol  law  was  taken  trom  the  hu- 
oid  bookb,  manity  of  the  ancients,  who  would  not  allow  the  calumny  of  the 
thh  modem  ^^"^^  >  "^^  '^^'^  from  an  important  reafon  of  convenience,  for 
cafe:  An  pedigrees  are  often  derived  through  feveral  perfons,  concern- 
ejeament  ^^g  whom  there  remains  little  knowledge  or  remembrance  of 
by  on'°PnL  any  thing,  but  only  of  their  being ;  and  therefore  it  were  an  eafy 
againft  the  matter  to  throw  on  them  the  afperfion  of  baftardy  by  any  forged 
eariscfSarA  evidence,  v/hich  cannot  be  confronted  by  oppofite  proof;  and  fo 
Tazui sP'ruU  ^t^  ^s  nt  to  limit  a  time  in  which  all  proofs  of  baltaidy  are  to  be 

made  title  as    difallov/ed. 
heir  to 

Ci'orgc  Duke  af  Albemarle,  proving  himfelf  the  fon  of  one  who  wa?  brother  to  the  dijke,  and  that  the 
duke  died  without  ill'ue  ;  the  detendaiU  give  evidence,  that  Duke  Gcrge  had  iffue  Duke  ChriJ}ofher, 
who  ci.nveyed  to  him  ;  plaintiff  gave  evidence,  thai  Uukc  Chnjl->pher  was  a  biftard,  begotten  of  fuch  a 
woman,  who,  at  the  ti!.";e  of  her  marriage  wifh  the  faid  dorgc  Duke  oi  jiibinurk,  was  married  to 
another  man,  who  was  then,  and  is  yet  living  :  Upon  whicli  it  was  objefted.  That  fince  Duke  George 
and  this  woma  1  lived  together,  as  man  and  wife,  and  weie  now  dead,  the  plaintiff  could  not  be  admitted 
to  baftardiie  the  iffue,  who  was  dead  alfo  j  and  v.ho,  during  his  whole  life,  was  reputed  and  taken  to  bo 
the  lesjiiimate  fon  of  the  duke,  and  fo  ftiled  by  t!ie  duke  himfclf  in  his  deed  of  iettiement,  and  in  his 
will,  his  fon  and  heir;  Sf  quod  jnfita:!  non  cji  al.qucm  pcfl  mortem  faccre  baflardum.  The  court  held  this 
true  of  fuiT.h  a  baftard  as  is  meant  by  Littleton,  in  his  cafe  of  haftjrd  eigne,  and  >;:uliei-  j.u'tjne;  i.  e. 
fuch  a  baftard  as  is  born  befrire  the  elpoufals  of  a  father  and  mother,  v;ho  may  afterwards  marry;  and 
faid,  the  rule  extended  only  to  that  cafe  Salk.  120.  PriJc  v.  Eaih  of  Zi'.'/i),  63\-.  7  W.  &  M.  3  Lev. 
410.  S  C,  who  tells  us,  that  though  the  evidence  was  admitted  by  Holt,  and  Gil.  F.yre,  the  only 
judges  in  couit,  the  ju;y  v.'ere  not  fitisf.ed  with  it,  and  gave  a  vi.-rdi£i  for  the  £a;l  of  f«tb. 

Tq 
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lo  exclude  the  mulier  from  the  inheritance,  there  muft  not  C0.Lit.244. 
only  be  an  uninterrupted  poffeilion  of  the  bajlard  eigne  during  his  ^***''  ^^' 
life,  but  a  defcent  to  his  ifl'ue.  * 

If  he  bajlard  eigne  dies,  leaving  ifTue  in  ventre  fi  mere^  and  the  Co,Lit.2.^4. 
mulier  enters,  and  then  the  fon  is  born,  the  fon  of  the  bajlard  eigne  Hnghcs, 
is  for  ever  excluded,  becaufe  there  was  no  defcent ;  and  fo  our  ^  '■'' 
law  in  this  difngrees  with  the  civil  lav/,  Vv'hich,  for  the  benefit 
of  the  infant,  reputes  a  child  in  its  mother's  womb  in  the  fame 
condition  as  if  it  were  born. 

If  the  bajlard  eigne  enter,  and  die  without  iflue,  yet  the  lord  by  Co.Lit.zf*. 
efcheat  cannot  claim  it  againft  the  mu/ier;  for  there  is  no  defcent 
call  to  extinguifh  his  right. 

If  the  mulier  enters  into  the  land  after  the   deceafe  of  the  C0.LU.144. 
baftard,  before  the  heir  of  the  bajlard  eigne,  yet  he  is  barred  ; 
for  the  land  is   caft  upon  the  iflue  of  the  baftard  immediately 
after  bis  death,  and  the  defcent  to  liim  is  made  without  any 
entry,  and  confequently  he  is  within  the  benefit  of  the  rule. 

If  the  mulier  be  an  infant  during  tl»e  pofleffion  of  the  bajlard  Co.L*t.-i44. 
eipne.  vet  he  is  barred  by  the  defcent ;  for  though  no  laches  can  ^r°'  ^'^'* 

u-.j.  -rlu  r  \   \     ■  r.i,  c  Sir  Richard 

be  imputed  to  an  miant,  bscaule,  not  benig  ox  the  age  of  con-  Pcxhaiis 
lent,  his  permiffion  cannot  be  taken  for  a  confent ;  yet  in  fuch  cafe. 
cafes   where  time  is  limited  by  the  law  for  pleas  and  actions,  t^"*'<^-37*« 
infants  are  included,  uniefs  fpecially  excepted  ;  for  here  their  per- 
miffion is  taken  for  a  confent,  becaufe  they  are  fuppcfed  to  con- 
fent to  tine  eftablifhed  law,  to  which  they  are  obliged  for  protec- 
tion during  minority  :  and  tlie  law  hath  not  thought  fit  to  ex- 
cept, becaufe  it  is  a  publick  mifchief  in  a  very  tender  point,  for  it 
might  be  any  man's  cafe,  to  fuffer  by  the  bafliard  of  an  anceftor, 
and  the  law  hath  given  the  infants  guardians  to  plead  by  ;  but  it 
cannot  revive  the  evidence  of  legitimation,  which  fo  eafily  perifhes 
with  the  life  of  the  party. 

If  a  man  hath  iflue  a  fon  bajlard  eigne,  and  a  daughter,  being  Co.Lit.  244. 
midier  puijne,  and  the  daughter  is  married,  the  fatlier  dies,  and  ^Co.  ici. 
the  fon  enters,  and  dies  feifed  ;  this  fhall  bar  the  mulier ,  for  fhe 
might  have  claimed  by  her  hufband  ;  the  fame  law  if  the  bajlard 
eigne  enters,  and  enjoys  peaceably  during  his  life,  while  the 
mulier  is  imprifoned,  or  beyond  fca,  or  of  nonfane  memory  ;  for 
the  conftant  and  quiet  pclTeflion  of  the  bajlard  eigne,  together 
with  the  chara6fer  he  had,  during  life,  of  being  legitimate,  fhall, 
in  a  cafe  of  fuch  nice  confequence,  outweigh,  at  a  trial,  any  evi- 
dence that  can  be  brought  to  the  contrary. 

The  defcent  of  fe\ vices,  rents,  or  reverfions  expeiSlant  upon  Co. Lit.244. 
eftates-tail,  or  for  life,  whereon  rents  are  referved,  fhall  bind  S  Co.  101. 
the  mulier;  for  the  enjoyment  of  thefe  equally  fuppofe  the  cha- 
rafter  of  legitimate,  as  the  poflelfion  of  any  corporal  rights  ;  but 
fuch  a  defeat  would  not  drive  the  party  that  hath  right  to  au 
action  ;  for  it  is  a  contradiction  in  terms,  that  a  man  fhould  be 
difpoffefled  of  a  mere  right. 

If  the  bajlard  eigne  die  feifed,  and  the  fon  endow  tiie  wife,  yet  C0.Lit.244. 
the  defcent  takes  away  the  right  of  the  mulier;  the  bajlard  eigne's  SCo.  loi. 

L  1  4  '  entering 
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entering  into  religion  is  I'uch  a  defcent  as  takes  away  the  right  o:^ 
the  mulier. 

a9E.3.3S.       Tenant  in  tail,  the  remainder  in   tail,  the  remainder  in  fee; 

**g,""£  "'  tenant  in  tail  hath  iilue  bajlard  eigne  and  tnuHer  puijhey  and  dies  ; 

Abr.  625.  the  baftard  enteveth,  and  continueth  his  poflefTion,  and  hath  iffue, 
and  dies  ;  the  iflue  enters  ;  the  mu'ier  dies  :  he  in  remainder  {hall 
have  Tiforuiedou  againft  the  ilTue  of  the  baftard,  and  the  continu- 
ance of  the  pofTeffion  of  the  baftard  fnall  not  prejudice  him  ;  for 
the  ftatute  Wejim.  2.  fays,  that  the  will  of  the  donor  manifcftljr 
exprefTed  in  his  gift  muft  be  obferved  ;  now  the  baftard  cannot 
bring  himfelf  v^ithin  the  intention  cf  the  donor :  for  he  is  neither 
the  heir,  nor  a  perfon  begotten  by  a  tenant  in  tail,  fmce,  in 
law,  he  is  the  fon  of  no  man  j  and  confequently  the  exprefs 
words  of  the  ftatute  exclude  him  from  the  inheritance,  which  fet 
afide  the  rules  of  common  law  in  this  cafe. 

Co.L'it.  144..  If  a  man  hath  liTue  bnjiard  eigne  and  inulier  puifney  the  baftard 
in  the  life  of  the  father  dies,  leaving  iffue,  and  then  the  father 
dies,  and  tlie  fon  of  the  baftard  enters  and  dies  feifed,  and  it  de- 
fcends  to  his  iffue,  the  defcent  fhall  bind  the  mtilier ;  for  if 
otherwife,  it  would  be  baftardi^ing  the  anceftor  after  one  de- 
fcent, which  is  contrary  to  the  rule. 

C0.Lit.244.  If  hojlard  eigne  and  tnuUrr  puifne  daughters  eiiter  and  occupy  in 
coparcenary,  the  law  will  net  fuppcfe  the  whole  in  the  mulier^ 
but  by  a  more  eafy  conftru£tion  prefume,  that  the  mulier  admits 
the  other  into  the  inheritance  :  fo  if  there  be  hnjlard  eigne  and 
mulier  puifne^  and  the  mulier  enter  to  hunt  or  hawk,  this  doth 
not  difturb  the  baftard's  poffeffion;  for  a  man's  intention  doth 
always  govern  and  denominate  his  actions ;  and  in  this  cafe  he 
did  not  enter  to  claim. 

C0.Llt.j45.  If  the  bajlard  eigne  tnttx  zhtx  the  deceafe  of  his  father,  and 
the  king  feife  the  land  for  a  contempt  (whereby  the  profits  only 
are  taken)  without  caufe,  and  the  baftard  die,  and  the  iffue  pe- 
tition, and  be  reftored,  he  fiiall  hold  it  againft  the  viuHer;  for 
when  the  king  feifeth  land  without  caufe,  he  fhall  only  hold  it  a* 
a  fubftitute  to  the  poffeflbr. 

C0.LU.244.       The  baftard  being  empleaded  (hall  have  his  age,   for  the  di- 

zo  £.  3.  latory  plea  muft  be  determined  before  the  pleas  in  chief  c;n\ 
izq"^  "'  come  on  ;  fo  that  the  plea  of  infancy  will  ftay  the  fuit  before  it 
H'jghej,  can  be  inquired  whether  he  is  or  is  not  a  baftard:  alfo  he  fhall  be 
3^5'  vouched  as  heir  to  the  father,  for  qui  Jentit  ccmmcdum  Jentire  debet 

\^  omis, 

(D)  How  Baftards  are  to  be  provided  for  :  And 
herein  of  the  Duty  and  Power  of  Juftices  of  the 
Peace. 

fa)  Afingle  i^Y  the  18  EU-z.  cap.  3,  it  is  ena£led,  "  That  {a)  two  juftices 

jiiftice  may  J)  «  ^f  ^j^g  pcace,  whcreof  one  to  be  of  the  (h)  quorum,  in  or 

c'jod  bch/  •*  next  unto  the  limits  where  the  parifh  church  is,  within  which 

**'  3                                     <*  parifti 


«  pai'ifh  the  baftard  fhall  be  [c)  born,  upon  yd)  examination  of  v!our  him 
'  the  caufe  and  circumllances,  ihall  and  may  by  their  difcretion  ^'^^^^". 
•'  take  order,  as   well  for  the  punifhment  of  the  mother,  and  fufpe'aeJta 
•'   [e)  reputed  father  of  fuch  baftard  child,  as  alfo  for  the  better  have  b«gou 
'*  relief  of  every  fuch  parifh,  in  part  or  in  all  ;  and  (liall  and  J.^'JiJ,''"*'*"* 
"  may  likewife  by  like  difcretion  take  (/)  order  for  the  keeping  i^m.'jix. 
"  of  every  {g)  fuch  baftard  child,  by  charging  fuch  mother  or  Crom.  ic,6. 
"  reputed  father  with  the  payment  of  the  money  weekly,  or  other  gyt^th^'^g 
"  fuftentation  for  the  relief  of  fuch  child,  in  fuch  wife  as  they  juftices  caa- 
**  fhall  think  meet  and  convenient ;  and  if,  after  the  fame  order  not  make 
*<  by  them  fubfcribed   under  their  hands,  any  the  faid  perfons,  purfuln^to 
*'  viz.  mother,  or  reputed  father,  upon  notice  thereof,  fhall  not  thisftatute, 
*'  for  their  part  obferve  and  perform  the  faid  order,  that  then  uniefithe 
"  every  fuch  party  fo  making  default,  in  not  performing  the  faid  b«nadilr<^ 
*'  order,    to  be  committed  {h)  to  ward  to   the  common   gaol,  to  the paiiiK 
"  there  to  remain  without  bail  or  mainprize,  except  he,  flie,  or  Comb.  39. 
"  they  fhall  put  in  fuftkient  furety  to  perform  the  faid  order,  i/the  twJ 
*'  or  elfe  perfonally  to  appear  at  the  (z)  next  general  fefhons  of  jufticesaif- 
*'  the  peace  to  be  lield  in  that  (/>)  county  where  fuch  order  fliall  ^s'^®=»,  '^ 
**  be  taken,  and  alfo  to  (/)  abide  fuch  order  as  the  faid  juftices  of  niakeno  or- 
*'  the  peace,  or  the  major  part  of  them,  then  and  there  fhall  der,  the  two 
*'  take  in  that  behalf,  if  they  then  and  there  fhall  take  any  ;  and  J"'^'ces  of 

'  *  tiic  next  di-* 

*'  that  if  at  the  faid  fefaons  the  faid  juftices  fhall  take  no  other  vlfion,  being 
**  order,  then  to  abide  and  perform  the  order  before  made,  as  is  of  the  Ume 
..  .bovc-faid."  -°^'>i»"' 

order.     Dalt.  ^     If  five  juftices  inake  the  order,  it  is  good  ;  for  the  flatute  Is  not  reftrictivs,  cut 
requii-es  two  at  ieaft.     z  Salk.  477.  pi-  i3.     If  y.  SfU  adjuii^ed  the  father  of  a  baftard  child,  arui  by 
tiie  order,  it  appears  that  the  examination  of  the  woman  was  by  one  juftice  only,  though  the  ordering 
part  thereof  is  laid  to  be  made  by  two,  the  couit  will  qiiafii  it.     B.ex  v.  Beard,  2  Salk.  47^.   pi.  2Z. 
[Both  juftices  muft  be  prefeiit  at  the  lame  time  and  place  wlien  the  woman  is  examined ;   and  if  /be  re- 
fufe  to  filiate,  the  warrant  of  c  ■.mm;tir.:r.t  mull  be  figned  by  them  together.     2  Bl.  Rep.  1017.     Aa 
order  of  lemoval,  however,  by  two  jullices,  feparately,  ar.d  in  different  counties,  ha"h  been  adjudged  neat 
f-'id,  but  •vi'idahle  only  by  appeal  to  the  next  feifions.     4  Tetm  Rep.  596.     The  order  muft  baar,  upoa 
the  face  of  it,  that  it  w:;s  made  on  the  complaint  of  the  parifli  where  the  child   was  born.     1  Bott. 
5d  edit.   p.  561.     But  the  complaint  may  be  made  by  others  as  well  a?  the  parifti.     i  Barnard.  K.  B« 
i6i.     If  a  child  be  born  in  an  extra-parochial  place,  no  order  can  be  made,      i  Bott.  421.  pi.  553') 
We  the  faid  juitices  doth,  inftead  of  d-j  ;    an  order  was  qualhed   R.r   this  fault.     Salk.  122.  pi.  6> 
2  Ld.  Raym.  1 197.      {b)  On?  of  the  juftices  muft  be  of  the  qw.rum-    Dalt.  47.      An  order  quaflied, 
bccaufe  it  d  d  not  appear  that  one  of  the  juitices  was  of  the  quorum.     2  Salk.  477.  ?'•  iS.     Sid.  222. 
S.  P.   but  Comb.  65    com.,  and  ^here  faid,  ihat  tl>is  exception  had  been  o\er-ru;cd  levers!  times;    ajid 
fee  now  26  G.  }..  c.  27.,  wherebt  orders  of  juftices  are  not  to  be  vacated  for  not  expreiiiiig  one   of 
them  to  be  of  the  quorum,      (c)  The  place  cf  birth  muft  be  fet  forth  in  ihe  order,  becaule  it  may  be 
born  in  a  parilh  where  the  two  juftices,  who  made  the  order,  had  no  jurifaidlion  ;  and  that  it  may  ap- 
pear that  it  was  born  in  that  parlih  to  which  the  relief  is  ordered-^    Stile,  368.     Dalt,  47.       (</)   And 
therefore,  not  only    the  piother,  but  likewife  the  putative  father,  fliould  be  fummoned  to  appear,  and 
both  parties  examined  before  any  order  is  made  ;  but  this,  however  ajreeabie  it  leems  to  natural  juftirc, 
is  not  always  pradlifed,  the  juftices  being  apprehcnfive  that  fuch  warning  would  tend  to  no  other  ufe, 
but  to  make  the  father  keep  out  of  the  way  ;  however,  it  has  been  refolved  that  fuch  fummons  is  nc- 
ceftary.     Dalt.  52.      [The  fummons  may  be  by  a  third  juftice.     Ca.  Temp.  Hardw.  112.  ;    tl.e  order 
r.ccd  not  ftate  it.    Caf!  Sett.  127.    The  prefence  of  the  putative  father  not  nece.flary.   Cald.  308.J     Ar 
order  made  by  two  juftices  of  the  peace  was  qualhed,  becaufe  it  was  made  on  an  affidavit  brouglit  to 
them  without  examination  of  any  witnelfes.     Comb.  103.     (e>  They  muft  adjudge  him  the  father  n{ 
the  child,    Sid.  363.    Stile,  154.     Dait.  52.    Dougl.  662.'  ;  [{f^  It  muft  appear  by  the  order,  that  the 
pl.ild  was  born  in  the  parifli  to  which  the  money  is  ordered  to  be  paid.  >  Sty.  368. ;  and  it  njuft  be  fo 
adjudged.     Caid.  172.     An  order,  defcribing  the  child  as  chargeable  to  an  hamlet,  is  bid.      Caf.  Sett. 
164.     It  muft  mention  the  fex,  and  name  of  the  child.     1  Str.  503.]     An  order,  that  the  reputed 
father  fhould  pay  fo  much  till  further  order,  was  qualhed  ;  for  that  further  order  might  be  forty  yeart 
hence.    2  Show.  129.    An  order,  that  the  reputed  father  ftiould  give  fuch  fecurity,  as  overfser?  or  church- 
warden*   fhall   think  fjt,  is  naught ;   for  by  fuch  order  the  juftices  delegate  their  authority  to  others. 
^  Salk.  477.  pi.  20.     Dait.  47.     An  order  to  pay  lb  much  money  a  v.ccj;  \\'A  the  ^hiii  .i  fourteen 

veil* 
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Jews  of  age,  is  nangfit ;  fot  tlie  jurtic^s  haye  no  po>Yer  but  io  indemniry  ^fic  patlfh  ;  snJ  that  is  don:  ir 
obliging  tl«:  father  to  maintain  the  chihi  as  long  ai  it  nj.:y  be  chargeable  to  t!ve  parl/h.  Silk.  121.  pi.  2. 
Comb.  232.  S.  P.  But  an  order  for  payment,  till  nine  years  old,  hath  b':cM  ajjudged  good,  z  Str. 
788.  Barnard.  K.  B.  31.  Sst.  &  Rem.  12.6.  pL  171.  fol.  410.  An  order,  that  the  father  ftould 
pay  fo  much  money  a  week  to  the  pari(h  till  the  ch  id  was  twd*e  years  old,  qaafhed  ;  for  the  faihci 
jnay  take  it  away  ar>d  maintain  it  bimfelf.  Vent.  48.  59.  Sid.  222.  S.  P.  Mod.  20.  [The  father 
Iiath  no  fiKh  power,  nor  any  right  to  the  cuftody  of  it ;  for,  till  fcven  yea  3  of  *  age,  the  child  ihai)  Uay 
with  th€  mother  for  nurture.  2  Saund.  1S3.  i  Ventr.  2.10.  Caf.  of  S.  G^..  Newlar.d  v.  Ofman, 
Tr.  27  G.  2.  I  B'jrn.  Jud.  199.  15th  ed.  3  Wilf.  126.  5 Term  Rep.  27!^.]  An  order,  that  the 
fethtr  fhould  pay  fo  much  weekly,  without  faying  for  how  long,  is  naught ;  for  it  ftould  be  fo  long  as 
it  is  chargeable  to  the  parifh.  .Stile,  134.  S.  P.  2  Keb.  575.  2  Salk.  480.  p!.  51.  The  jufticci 
itjay  order  the  paytnent  of  a  Aim  in  grois,  for  the  charges  the  pis.ih  has  been  already  at  to  midwife, 
surfe,  fe^f.  Dalt.  47.  Vent.  ^36-.  Salk.  124-  pi.  i.  But  an  order,  that  the  father  fhould  pay  41. 
to  the  midwife,  and  75. '  a  week  until  the  child  was  able  to  get  its  living  by  working,  was  quafiicd  : 
td,  Becaufe  h  did  not  appear  that  the  parifh  procured  the  midwife,  or  were  at  any  charge  with  rcfpeft  to 
feer  ;  and  they  have  no  power  to  order  any  money  but  for  the  indemnity  of  tht  parifh.  2dly,  7$.  3 
week  is  exceffive,  and  uncertain  as  to  the  time  ;  for  the  father  may,  if  hspleifes,  .itaintain  it  cheaper  j 
and  the  order  flKuldha7e  teen  for  fo  long  time  as  it  (hall  be  chargeable  to  the  pariflv.  Vetit.  210.  An 
eider,  that  the  fathtr  fljould  pay  ■zd.  a  week,  is  too  little,  and  unreafonable.  Sid.  363.  When  they 
•rder  a  fum  i.i  grofs,  they  mufi  fhew  for  wiiat,  and  the  charges  the  parifli  hath  been  at.  Comb.  105, 
They  cannot  order  a  fum  in  grofs  for  putting  out  the  child  apprentice.  Comb.  44S.  An  order  to  pay 
fo  much  weekly  to  the  overfesrs  of  the  poor  for,  &"<.  is  good  ;  for,  befors  the  inflitiuion  of  thefe,  it 
jnight  have  b«en  ordered  to  be  paid  to  two  or  three  of  the  inhabitants.  Salk.  522.  pi.  6.  2  Ld. 
jRaym.  1197.  The  order  direfted,  that  fee urity  fhould  be  given  for  the  performance  of  it ;  and,  be- 
«3u'fe  the  ftatcte  direfts,  that  the  fscurity  (hou-id  be  either  to  perform  order,  or  appear  at  the  next  {c§- 
fions  ;  for  this  the  order  was  quaOjed.  2  Show.  253..  2  Bulft.  242.  S.  P.  {g)  If  the  child  is  no 
fcaftard,  and  yet  they  judge  him  fuch,  an  aQion  lies  agiinft  them.  Where  the  hufSand  was  feven 
years  abfent  beyond  fca,  and  they  adjudged  the  child,  which  the  wife  had  in  that  time,  a  baftard. 
5  Mod.  4;9.  'S?.lk.  122.  pi.  5.  123.  pi.  7.  -vide  Ju pa,  [\b)  A  feme  covert,  and  a  foldier,  may  be 
sommitttd  for  difobedience  to  an  order  of  baitavdy  j  and  the  commitrr.ent  may  be,  either  to  the  com- 
mon gaol,  or  hoiife  of  correction.  3  Burr.  1679.  2  Term  Rep.  27c.  5  Term  Rep.  1  56.  But  a  per- 
<ba  cannot  be  committed  for  rcfufing  to  difccver  the  fatliev  of  a  baftard  child,  i  Bott.  422.  pi.  554. 
An  order  cannot  be  made  for  fecurity  til!  after  contempt.  2  Ld.  Rsym.  S58.]  (i)  Muli  be  iuienaed, 
Shat  the  order  made  by  the  two  juftices  muft  be  con&rmed,  or  djfcbarged,  at  the  next  quarter  feifions 
ef  that  part  of  the  county  where  it  was  made,  and  not  at  the  fefiions  in  the  county  ;  for  chat  would  be 
jnifchievous  in  many  counties  ivhere  th-ere  are  feveral  feffions  in  diftir.ct  parts  cf  the  county.  Dalt.  4;>. 
Sid.  X49.  Miift  be  the  nest,  after  notice  of  the  order.  Sid.  325.  [If  an  order  of  baftardy  be 
^uaihed  by  the  court  of  general  quarter  feiSons  next  after  fuch  order,  the  court  of  K.  B.  will  not  in- 
t«id  that  a  court  of  general  feffions  irrtervcned.  3  Term  Rep.  496.J  (*)  Exception  was  taUea  to  an 
order,  that  it  was  made  ad  JcffioKein  f'odi  hi  com.  fmfd.  and  did  not  hy,  fro  com.  but  over -ruled. 
V«nt.  37.  (.')  It  feems,  by  the  better  opinions,  that  the  juftices  in  their  feffions,  have  no  power  to 
?aa!«  an  original  order,  and  are  only  to  revcrfs,  or  afErrn,  tiie  order  made  by  the  two  juftices;  but  for 
Ihis,  vide  2  Biilft.  342.  355.  Dalt.  48,  49.  Cro.  Car.  337.  341.  2  Show.  132.  pi.  no.  Vent, 
48.  59.  [It  ic  fettled,  that  the  juftices  at  feffions  have  fucn  power.  Dougl.  610.]  But,  upon  the 
ths  removal  of  the  caufe  by  ca^thrar:,  the  court  of  King's  Bench  may  either  leverA:  the  order  in  wiioic, 
OS  in  part ;  and  though  they  reverfe  the  order  for  irregularity,  yet  will  they  oblige  the  father  to  give 
fecurity  to  appear  at  the  next  fciSons,  to  abide  fuch  further  order  as  /hall  then  be  made.  Comb.  264. 
z  Salk.  477.  ph  20.  [1:  n  for  th's  reafon,  that  the  perfonal  appearance  of  the  defendant  is  re-quired 
®n  a  motion  to  quath  an  order,  i  Bl.  Rep.  19S.  The  feffions,  in  the  cafe  of  an  appeal,  cannot  com- 
mit fornon-paynient,  but  muft  proceed  en  the  original  order.  2  Ld.  Raj/ro.  1157.  After  the  de- 
fcudant  is  difcharged  by  the  feffions,  on  ti»e  merits,  a  new  order  cannot  be  made.  2  Ld.  Raym. 
5423.] 

[*  The  fame  law  prevailed  in  France  ;  for,  in  the  cafe  of  fcparation  between  hufband  and  wife,  the 
children  under  ftven  years  old,  were  to  remain  with  their  nether,  according  to  the  cuftom  of  Bmii- 
•Vyijis,  in  12S3,  c.  57.  p.  294.  And  this  law  goes  as  far  back  as  the  time  of  the  Emperor  Ju/'Mn  : 
for  that  prince  informs  us,  in  his  MiJcfcgoB,  that  he  was  placed,  at  that  age,  under  the  caie  of  a 
governor,  j 

Catth.  397.        Baftard  cMklren  gain  a  fettlement  in  the  parifh  where  tliey  are 

Boerham  |jq^,.,  .  [j^jj  \f  ^  woman  big  with  child  of  a  baftard,  is  by  order 

tham   Salk.  ©^  two  juftices  removed  from  the  parifh  of  J.  to  B.y  as  her  laft: 

j2i.\l.4.  place  of  fettlement,  from  which  order  B.  appeals,  but  before  the 

5  Mod.  204.  j^g^^  felTion  ftie  is  delivered  of  a  baftard  child  in  B.,  and  afterwards 

S2*E^uift.  the  order  of  the  two  juftices  is  vacated,  the  child  muft  follow 

349. 35'^-  the  mother,  and  gains  a  fettlement  in  ji. 

IXilr.  94. 

[So,  if  4  woman  comes  to  beg  as  a  vagra-it  in  a  parifli  which  flie  does  not  belonj  to,  and  drops  ncr 

balUrd 


baftard  there,  It  fliall  be  fettled  in  the  mother's  own  parlfli,  If  ITi;  is  apprehended  for  her  vagrancy. 
Stat.  17  G.  a.  c.  5.  So  a  baftard  born  in  gaol.  Sefl".  Ca.  V.  i.  94.;  or  in  a  licenced  lying-in 
hofpital,  13060.3.  c.  82.  §5.;  or  in  any  houfe  of  induftry,  20  Geo.  3.0.  36.  §2.;  or  under  a 
certificate,  i  Str.  186.  2  Str.  ij68.  Burr.  Sett.  Ca.  107.  264.  650.  3  fhall  follow  the  mother's 
fettlement.] 

[When  a  baftard,  having  a  difFerent  fettlement  from  its  mo-  Dougi.  7. 9. 
ther,  lives  with  her  for  nurture,  the  parifli  where  the  baftard's  "•  *• 
fettlement  is,  muft  maintain  it. 

If  the  parents  neglect  to  provide  for  the  fuftenance  of  a  baftard  i  H.Bl.Rep. 
child,  the  parifti  where  it  is  born  muft  do  it,  though  the  iuftices  ?53-    See 

iiri.  r      1  ^  Dougl.  g, 

make  no  order  tor  that  purpole.  J  ^ 

By  the   "]  Jac.  I.  cap.  4.   it  is  enabled,    "  That  every  lewd  (<7)Thewo- 

*'  woman    which    fhall    [a)   have    any   baftard   which    may   be  man  muft  be 

"  [b)  chargeable  to  the  parifti,  the  [c)  juftices  of  the  peace  ftiall  fuch^baVard 

"  commit  fuch  lewd  woman  to  the  houfe  of  correction,  there  to  child  before 

**  be   puniftied  and  fet  to   hard  work  during   the   term  of  one  '^e  can  be 

*'  whole  year  -,  and  if  ftie  ftiall  eftfoons  offend  {d)  again,  then  to  houfeofcor- 

*'  be  commited  to  the  faid  houfe  of  correction  as  aforefaid,  and  rcaion;and 

"  there  to  remain  till  ftie  can  put  in  good  fureties  for  her  good  the  child  is 

,,    ,     ,       .  ^  .        n-       1  •      5>  not  to  be 

**  behaviour  not  to  ottend  agam.  fentwith 

her.  Dale.  48.  (Zi)  The  child  muft  be  chargeable  to  the  parifii ;  therefore,  if  the  father,  or  any 
other,  maintains  it,  it  feenis,  fhe  is  not  to  be  punifheJ  by  this  ftatute.  /"'/A  Dale.  46.  [c)  Muft  be  by 
two  juftices  at  leait.  Dalt.  46.  {d)  But  Ihe  fhall  not  be  puniihed  upon  this  part  of  the  ftatute,  ur.- 
lefs  Ihe  were  before  convi(Sed  and  puniOied  on  the  firft.  ^  if  fhe  were  befoie  proceeded  again.l  pur- 
fuant  to  the  ftat.  iS  Eliz.   c.  3.     2  Bulft.  34S,  349. 

By  the  13  ^  14  Car.  1.  cap.  12.  pr.r.  rp.,  "  Wliereas  the  pu- 
*'  tative  fathers  and  lewd  mothers  of  baftard  children  run  away 
*'  out  of  the  parifli,  and  fometimes  out  of  the  county,  and  leave 
**  the  faid  baftard  children  upon  the  charge  of  the  parifti  where  they 
**  are  born,  although  fach  putative  father  and  mother  have  eftates 
*♦  fuflicient  to  difcharge  fuch  parifti;  it  is  therefore  enacted.  That 
"  it  ftiall  and  may  be  lawful  for  the  churchwardens  and  overfeers 
*'  for  the  poor  of  fuch  parifli  where  any  baftard  child  fliall  be 
"  born,  to  take   and  fei^e  fo  much  of  the  goods  and  chattels, 
"  and  to  receive  fo  much  of  the  annual  rents  or  profits  of  the  ua  An  or- 
**  lands  of  fuch  putative  fathers  or  lewd  mothers,  as  fliall  be  or-  der,  giving 
*'  dered  by  any  two  juftices  {e)  of  the  peace,  for  or  towards  the  '^^^'i^''<^- 
"  difcharge  of  the  parifti,  to  be  confirmed  at  the  fcflions,  for  the  power  to 
**  bringing  up  and  providing  for  fuch  baftard  child,  and  there-  fcizefuchof 
"  upon  it  fliall  be  lawful  for  the  feflions  to  make  an  order  for  faJ^he"'^"'"^ 
**  the  churchv/ardens  or  overfeers  of  the  poor  of  fuch  parifli,  to  goods  as 
*^  difpofe  of  the  goods  by  fale  or  otherwife,  or  fo  much  of  them  ^^ey  may 
"  for  the  purpofes  aforefaid,  as  the  court  Ihall  think  fit,  and  to  '^["^^  ^^'°d" 
**  receive  the  rents  and  profits,  or  fo  much  of  them  as  fliall  be  2Ld.iiayin. 
"  ordered  by  the  feflions  as  aforefaid,  of  his  or  her  lands."  ^5^] 

By  the  6  Geo.  2.  cap.  31.  it  is  enacted,  "  That  if  any  fingle  [Ancxa. 
**  woman  ftiall  be  delivered  of  a  baftard  child,  which  fliall  be  "\'/;'*''°". 
*'  chargeable,  or  likely  to  become  chargeable  to  any  parifli  or  tliiVaft,  is 
<*  extra-parochial  place,  or  fliall  declare  herfelf  to  be  with  child,  admiflible 
«*  and  that  fuch  child  is  likely  to  be  born  a  baftard,  and  to  be  ^^^^^^^^^ 
♦*  chargeable  to  any  parifli  or  extra-parochial  place,  and  fliall  in  piicaiion'to 

*'  either  the  court 
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**  either  of  fuch  cafes,  on  an  examination  to  be  taken  in  writing 
*'  upon  oath,  before  any  one  or  more  juftice  or  juftices  of  the 
**  peace  of  any  county,  riding,  divifion,  cify,  liberty,  or  town 
"  corporate,  wherein  fuch  parilh  or  place  (hall  lie,  charge  any 
"  perfon  with  having  gotten  her  with  child,  it  fliall  and  may  be 
"  lawful  to  and  for  i'uch  juftice  or  juflipes,  upon  application 
**  made  to  him  or  them  by  the  overfeers  of  the  poor  of  fuch  pa- 
'*  rifh,  or  by  any  one  of  them,  or  by  any  fubftantial  houfeholder 
"  of  fuch  extra-parochivil  place,  to  iffue  out  his  or  their  \varrant 
"  or  warrants,  for  the  immediate  apprehending  of  fuch  perfon  fo 
*'  charged  as  aforefaid,  and  for  bringing  him  before  fuch  juftice 
**  or  juftices,  or  before  any  other  of  his  majefty's  juftices  of  the 
*'  peace  of  fuch  county,  tsfc;  and  the  juftice  and  juftices  before 
•*  whom  fuch  perfon  fhall  be  brought,  is  and  are  hereby  au- 
**  thorized  and  required  to  commit  the  perfon  fo  charged  as 
**  aforefaid,  to  the  common  gaol  or  houfe  of  corredlion  of  fuch 
**  county,  (sfc.f  unlefs  he  (hall  give  fecurity  to  indemnify  fuch 
•'  parifh  or  place,  or  fliall  enter  into  a  recognizance  with  fuf- 
**  ficient  furety,  upon  condition  to  appear  at  the  next  general 
•*  quarter-feffions,  or  general  feflions  of  the  peace,  to  be  held  for 
**  fuch  county,  Uc.y  and  to  abide  and  perform  fuch  order  or 
'*  orders,  as  (hall  be  made  in  purfuance  of  an  zQ:  paffed  in  the 
**  1 8th  year  of  Queen  Elhabeth,  concerning  baftards  begotten 
**  and  born  out  of  lawful  matrimony. 

'*  Provided,  That  if  the  woman  fo  charging  any  perfon  as 
*'  aforefaid  (hall  happen  to  die,  or  be  married,  before  flie  (hall  be 
**  delivered,  or  if  (he  fhall  mifcarry  of  fuch  child,  or  fhall  appear 
*'  not  to  have  been  with  child  at  the  time  of  her  examination, 
*'  then  and  in  any  of  the  faid  cafes  fuch  perfon  fhall  be  dif- 
<*  charged  from  his  recognizance  at  the  next  general  quarter 
**  fciTions,  or  general  fellions  of  the  peace  to  be  holden  for  fuch 
**  county,  ^'c.y  or  immediately  releafed  out  of  cuftody,  by  war- 
**  rant  under  the  hand  and  feal,  or  hands  and  feals,  of  any  one  or 
**  more  juftice  or  juftices  of  the  peace  refiding  in  or  near  the 
"  limits  vv'here  fuch  parifli  or  place  fhall  lie. 

"  Provided  alfo.  That  upon  application  made  by  any  perfon 
*•  who  fhall  be  committed  to  any  gaol  or  houfe  of  correction  by 
**  virtue  of  this  a61;,  or  by  any  perfon  on  his  behalf,  to  any  juf- 
"  tice  or  juftices  refiding  in  or  near  the  limits  where  fuch  parifh 
**  or  place  (hall  lie  ;  fuch  juftice  or  juftices  is  and  are  hereby 
**  authorized  and  required  to  fummon  the  overfeer  or  overfeers 
*'  of  the  poor  of  fuch  parifli,  or  one  or  more  of  the  fubilantial 
*'  houfeholders  of  fuch  extra-parochial  place,  to  appear  before 
**  him  or  them  at  a  time  and  place  to  be  mentioned  in  fuch 
**  fummons,  to  fhew  caufe  why  fuch  perfon  fliould  not  be  dif- 
"  charged  ;  and  if  no  order  fhall  appear  to  have  been  made  in 
**  purfuance  of  the  faid  ad  of  the  1 8th  of  Elizabeth^  or  within 
"  fix  weeks  after  fuch  woman  fhall  have  been  delivered,  fuch 
**  juftice  or  juftices  fliall  and  may  difcharge  him  from  his  im- 
*'  prifonment  in  fuch  gaol  or  houfe  of  correction  to  which  he 
*'  fhali  have  been  committed, 

«*  Provided 


**  Provided  always,"  That  it  fliall  not  be  lawful  for  any  juftice  [This  pro- 
**  or  jullices  of  the  peace,  to  fend  for  any  \voman*\vhatfoever  viHonfliews 
**  before  fhe  fhall  be  delivered,  and  one  month  after,  in  order  to  ^-^y  ^^^J, 
*'  her  being  examined  concerning  her  pregnancy,  or  fuppofed  lawij  but  it 
*'  precnancy,  or  to  compel  any  woman  before  fhe  fliall  be  de-  1^°"^^^  very 

,,   f-i^r  n-  1-^1-  »    frequently 

"  livered,  to  anfwer  to  any  queltions  relatnig  to  her  pregnancy,     an  hardfhip 

upon  parifhes,  by  flittering  the  parents  to  efcape  i  Cl.ick.  Comm.  4.58.  To  an  indidment,  before  the 
failing  of  this  aft,  for  fecreting  a  woman  big  with  an  illegitimate  child,  fo  that  fte  could  not  be  had 
to  give  evidence  againft  the  father,  the  defendant  demurred  :  Et  per  Cur.  Judgment  for  the  defendant, 
for  it  cannot  be  illegitimate  before  born,  there  being  always  a  poflibility  that  it  may  be  bo:n  in  lawful 
Wedlock.     I  Str.  6i2.     z  Ld.  Raym.  1368.] 


(E) 


Murdering:  Baftards. 


£3 


T>Y  the  J} at.  21  Jac.   c.  27.,  If  a  woman  delivered  of  i^xxe,  {"iTpontM* 

^  which  being  born  alive  would  be  a  baftard,  endeavour  by  '^^^"^^'  '* 

burying,    drowning,  ts'r.,    by  heffelf  or  others,    fo  to  conceal  adjudged, 

its  death,  that  it  may  not  appear,  whether  born  alive  or  not,  that  it  is  not 

it  is  wunler,  unlefs  fhe  prove  by  one  witnefs  at  leafl,  that  it  was  "'^"'^ary 
,  '  r  ;  '  that  the  in- 

born dead.  diftment 

be  drawn  fpec'ally,  or  conclude  con:rs  f.nr.an:  fi::tuti  '^  for  the  ftatute  doth  not  create  a  new  offence^ 
but  only  makes  the  concealment  undeniable  evidence  of  murder.  It  hath  been  agreed,  too,  that 
where  a  woman  appears  to  have  endeavoured  to  conceal  the  death  of  fuch  child,  within  the  ftatute, 
there  is  no  need  of  any  proof  that  the  child  w::s  born  alive  5  but  it  fliall  be  undeniably  taken,  that  the 
child  was  born  alive,  and  murdered  by  the  mother.  2  Hawk.  P.  C.  c.  46.  §43.  But  of  late  years, 
as  this  law  feemeth  to  be  fomewhat  fevere,  it  hath  been  ufual,  upon  trials  for  this  offence,  to  require 
fomc  fort  of  prefumptive  evidence  that  the  child  was  born  alive,  before  the  other  conltraineJ  prefump- 
tion  is  admitted.  4  Bl.  Comm.  198.  It  hath  been  adjudged,  that  where  a  woman  lay  in  a  chamber 
by  herfelf,  and  went  to  bed  without  pain,  and  waked  in  the  night,  and  knscked  for  help,  but  could  get 
none,  and  was  delivered  of  a  child,  and  put  it  in  a  jcrunk,  and  did  not  difcover  it  till  the  following 
night,  yet  flie  was  not  within  the  ftatute,  becaufe  flie  knocked  for  help.  Kelynge,  32.  Alfo  it  hath 
been  agreed,  that  if  a  woman  confefs  herfelf  with  child  before-hand,  and  afterwards  be  furprifed  and 
delivered,  nobody  being  with  her,  flie  is  not  within  the  ftatute,  becaufe  there  was  no  intent  of  conceal- 
ment. Kelynge,  33.  So,  it  it  appeal  that  ihe  bath  made  any  the  flighceil  proviiion  for  clothing  the 
child.] 


Btsamp, 


MATRIMONIAL  caufes  are  properly  cognizable  in  the  fpi-  Cro.  Eiiz. 

ritual  courts,  and  offences  againft  the  rights  of  marriage  94'   Hawk, 

punilhable  by  the  ecclefiaftical  law  :  but  this  offence  of  bigamy,  rThisof^^' 

or  marrying  a  fecond  wife,   the  firft  being  alive,  is  made   fe-  fence  is  cor- 

lony  by  ftatute,  but  the  offender  is  not  oufted  the  benefit  of  his  ^"P^^  ^^''f* 

1     ■*       '  btgatry ;   for 

Clergy,  ,^^,  properly 

Cgnifies  being  twice  married  :  it  is  more  juftly  denominated  polygamy,  or  having  a  pltirality  of  wives. 
fc-Bigamy,  according  to  the  canonifts,  confifted  in  marrying  two  virgins  fucceflively,  one  after  the 
death  of  the  other,  or  in  once  marryirg  a  widow.  Such  were  eftcemed  incapable  of  orders  ;  and  by  a 
Canon  of  the  council  of  Lyons,  A.  D.  1*74,  holden  under  pope  Gregory  X.  were  opmi  frivikgio  derU 
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tali  vudati  et  ccercione  for:  fecularh  a^Jlcli.  (6  Decretal,  1.  12.)  This  canon  was  adopted  and  ex- 
plained in  England,  by  rtatute  4  E.  I.  ft.  3.  c.  5.,  and  bigamy  thereupon  became  no  uncommon  coun- 
terplea  to  the  claim  of  benefit  of  thtcleigy.  (M.  40E.  3.  42.  M.  i  H.  4.  11.48.  M.  13H.4.  6. 
Staunf.  P.  C.  134.)  The  cognifance  of  the  plea  of  bigamy  was  declared  by  flat.  18  E.  3.  ft.  3. 
c.  2.  to  belong  to  the  court  chriftian,  like  that  of  baftardy.  But  by  ft.  1  Edw.  6.  c.  12.  ^  i6. 
bigamy  was  declared  to  Le  no  longer  an  impediment  to  the  claim  of  clergy.  See  Dal.  21.  Dy.  201. 
4  Bl.  Comm.  163. — It  may  be  added,  as  a  further  ra^rk,  perhaps,  of  the  odioufnefs  of  bigamy* 
among  the  very  early  inhabitants  of  this  ifland,  that  by  the  cuftom  of  gavelkind,  which  was  very  ex- 
tenfive,  and. is  fuppofed  to  be  a  relick  of  the  ancient  Britons,  (1  Inft.  175.  b.)  a  fecond  marriage  in- 
curred a  forffeiture  of  dower.     I  Inft.  33.  b.     I  Wooddef.  425.J 


See  Obferv. 
en  flat.  436. 
3d  edition, 
wherein  you 
will  find  an 


vfPruJ/ias 
on  this  law, 
with  the 
proper  an- 
iwer.      [In 
profecutions 
on  this  fta 


By  tlie  I  Jac.  i .  cap.  1 1 .  it  is  ena£led,  "  That  if  any  perfon 
or  perfons  within  his  majelly's  dominions  of  Etigland  and 
Wales,  being  married,  do  marry  any  perfon  or  perfons,  the 
former  hufband  or  wife  being  alive,  that  then  every  fuch  of- 
iii-grounded  u  fgi^ce  fhall  be  felony,  and  the  perfon  or  perfons  fo  ofFendinjr 

Ooicrvstion  •  ^ 

«f  the  King  "  ilt\7x\\  fufFer  death  as  in  cafes  of  felony ;  and  the  party  and 
"  parties  fo  offending  fiiall  receive  fuch  and  like  proceeding,  trial, 
*'  and  execution,  in  fuch  county  where  fuch  perfon  or  perfons 
**  fliall  be  apprehended,  as  if  the  offence  had  been  [a)  committed 
**  in  fuch  county  where  fuch  perfon  or  perfons  fhall  be  taken  or 
"  apprehended  :"  But  it  is  provided,  "  That  nothing  in  this 
tute,  a  mar-  "  ftatute  contained  ihall  extend  to  any  perfon  or  perfons  whofe 
Tiage  in  <i  hufband  or  wife  fnall  be  continually  remaining  beyond  the  feas 
*'  by  the  fpace  of  feven  years  together ;  or  whofe  hufband  or 
*'  wife  {hall  abfent  him  or  herfelf  the  one  from  the  other  by  the 
*'  fpace  of  feven  years  together,  in  any  parts  within  his  majefty's 
"  dominions,  the  one  of  them  not  knowing  the  other  to  be  living 
"  within  that  time.  Alfo  provided.  That  the  ftatute  (hall  not 
"  extend  to  any  perfon  or  perfons  who  fhall  be  at  the  time  of 
*'  fuch  marriage  (/^)  divorced  by  a  fentence  in  the  ecclefiaftical 
"  court,  or  to  any  perfon  or  perfons  where  the  former  marriage 
*'  fhall  be  by  fentence  in  the  ecclefiaftical  court  declared  to  be 
"  void  and  of  no  effe£l ;  nor  to  any  perfon  or  perfons,  for  or  by 
"  reafon  of  any  former  marriage  had  or  made  within  (c)  age  of 
"  confent.  Alfo  provided,  That  no  attainder  for  this  offence 
"  fhall  make  or  work  any  corruption  of  blood,  lofs  of  dower, 
"  or  difinherifon  of  heir  or  heirs." 


be  proved. 
4  Burr. 
2053.] 
(a)  It  is 
agreed,  that 
if  the  firft 
marriage 
were  beyond 
fea,  and  the 
latter  in 
£nglandf 
the  party 
may  be  in- 
did^ed  here  ; 
but  if  the 
firft  were  in 
Englar.d, 
and  the  lat- 
ter beyond 

fea,  it  is  faid  that  the  party  cannot  be  indi<Sed,  becaufe  tlie  fecond  marriage,  which  made  the  offence, 
was  not  within  any  county  here.  Sid.  171.  But  I  Hawli.  P.  C.  c.  34.  holds,  that  the  party  may  in 
the  laft  cafe  be  indidled,  and  relies  on  the  exprefs  words  of  the  ftatute.  (i>)  Divorces  a  m;njd(^  toro, 
caujd  adulteriif  zndfa-vitia,  are  within  the  exception  in  the  ftatute,  though  the  word  fi'f>a>t>muSf  and 
not  divQi  tiamus,  be  made  ufe  of  in  the  fentence ;  for  the  ftatute  being  penal,  /hall  be  conftrued  favour- 
ably ;  and  fuch  reparations  are  taken  for  divorces  in  common  underftanding.  i  Hawk.  P.  C.  c.  34. 
3  Inft.  89.  H,  P.  C.  12:.  KeKnge,  27.  Cro.  Car.  461.  £^  [If  a  marriage  be  declared  void 
by  an  ecclefiaftical  fentenc-;,  and  theie  be  :;n  appeal  to  a  higher  fpiritua]  tribunal,  which,  by  fufpending 
that  fentence,  is  a  fuppofed  continuation  of  the  marriage,  yet  one  of  the  parties  marrying  again  doth 
not  incur  the  penalties  of  this  law,  although  fuch  fecond  marriage  is  indeed  unlawful.  Gibf.  Cod. 
t.  22.  c.  4.  A  fentence  in  the  ecclefiaftical  court  in  a  fuit  for  jaflitation  doth  not  preclude  the  crovsn 
from  proving  the  mairi.'ge  in  an  inciidlment  on  this  ftatute.  And  admitting  that  fuch  a  fentence  were 
fo  far  conclufive  ai  to  the  faift  of  marriage,  the  crown  may  avoid  the  effeft  of  the  conclufion  by  giving 
evidence  that  the  fentence  had  befn  obtained  by  fraud  and  collufion.  Duchefs  of  Kingfton's  trial, 
Ji  St.  Tr.  262-]  U)  If  one  of  the  partias  only  were  under  the  age  of  confent  at  the  time  of  fuch 
marriage,  the  exception  extends  as  well  to  the  party  above  the  age  of  confent,  as  to  the  other;  becaufe 
the  power  of  difagrcting  was  eq.ial  on  both  fides.  Roll.  Abr.  340.  3  Inft.  89.  Co.  Lit.  79. 
H.  P.  C.  121.  Hawk.  P.  C.  III.  [The  firft  and  true  wife  is  not  an  admifiible  witnefs  againft  her 
huft)ar.d.  I  Hale,  652.  Even  an  affidavit  by  the  firft  wife,  to  poftpone  the  trial  againft  the  hufband, 
on  an  indiflment  upon  this  ftatute.  hath  been  rcjcdled.  O.B.Feb.  1786.  But  fse  Adding.  P.  S. 
41  r.  But  the  fecon-i  woman  is  coinpcxnt  to  prove  the  marriagc_,  for  flie  is  not  hla  wife  fo  much  u 
defaBo,      1  Hale,  693] 
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A  Bill  of  fale  Is  a  folcmn  contract  under  feal,  vi-lierety  a  man  Yeh.  io«. 
paffeth  the  right  of  intereil  that  he  hath  in  goods  and  chat-  ^•'o-  J**^ 
tels:  for  if  a  man  promife  or  give  any  chattels  without  valuable  ^^^a  11 1 
confideration,    or   without  delivering  poflelTion,    this   alters  no  6  Co.  18. 
property,  becaufe  it  is  midinn  pactum  utide  tion  critur  aEiio  ;  but  if 
a  man  fell  goods  by  deed  under  feal  duly  executed,  this  alters 
the  property  between  the  parties,    though  there  be  no  confider- 
ation, or  no  delivery  of  pofleffion,  becaufe  a  man  is  eftopped  to 
deny  his  own  deed,  or  affirm  any  thing  contrary  to  the  mauifefl: 
folemnity  of  contracting. 

[By  ft.  16  Geo.  3.  c.  60.  §  17.  it  is  enabled,  "  That  when  and  3TermR<^. 
**  fo  often  as  the  property  in  any  fliip  or  veflel,  belonging  to  any  4=6.  {a)  a. 
*'  of  his  majefty's  fubjefts,  fliall  be  transferred  to  any  other  or  <airniftake 
**  others  of  his  majefty's  fubjects,  in  whole  or  in  part,  the  certi-  will  not  vi- 
**  ficate  of  the  rcgiftry  of  fuch  fiiip  or  vefl'el  {required  by  this  acSl:)  "*!^  '^* 
*'  fliall  be  truly  and  accurately  (a)  recited  in  words  at  length,  in  T6i7"^^ 
**  the  bill  or  other  inftrument  of  fale  thereof;  and  that  otherwife 
*'  fuch  bill  of  fale  (hall  be  utterly  null  and  void  to  all  intents  and 
*'  purpofes." 

The  dccifions  upon  bills  of  fale  having  arlfen  chiefly  upon  the 
ftatute  of  13  EL  c.  5.,  die  reader  is  referred  for  them  to  tit. 
Fraud,  C] 


Bill  of  Cjreeptions* 


AT  common  l?.w  a  writ  of  error  lay  for  an  error  ip  law,  appa-  2  Inft.  416. 
rent  in  the  record,  or  for  an  error  in  fr.6l,  where  either 
party  died  before  judgment  -,  yet  it  lay  not  for  an  error  in  law  not 
appearing  in  the  record ;  and  therefore,  where  the  plaintiff  or 
demandant,  tenant  or  defendant,  alleged  any  thing  ore  tenusy 
which  v/as  over-ruled  by  the  judge,  this  could  not  be  afftgned,  for 
error  not  appearing  within  the  record,  nor  being  an  error  in  fact, 
but  in  law  j  and  fo  the  party  grieved  was  without  remedy.  And 
therefore, 

"  By   the   ftatute  {h)  Wejim.  2.,  when  one  impleaded  before  (*)  f^x.  13 
*'  any  of  the  juftices,  alleges  an  exception,  praying  they  will  p'*'^**''* 

5  "  allow      '  ^"  ^' 
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drnts  of  bills  ''  allow  it}  and  if  they  will  not,  if  he  that  alleges  the  excepfiofi 
ofexccp-  ((  writes  the  fame,  and  requires  the  juflices  will  put  to  their  feals^ 
pro"eedi!ig  "  ^hc  jufticcs  fhall  fo  do  i  and  if  one  will  not,  another  fliall « 
thereupon,  "  and  if,  upon  Complaint  made  of  the  juftices,  the  king  caufe 
■vidi-  Raft.  t(  the  record  to  come  before  him,  and  the  exception  be  not  found 
'z-.\  "  in  the  roll,  and  the  plaintiff  fncw  the  written  exception,  with 

Browni.        <«  the  fcal  of  the  jufticcs  thereto  put,  the  jullice  fhall  be  com- 
Int.  IZ9.      <c  nianded  to  appear  at  a  certain  day,  either  to  confefs  or  deny 
"  his  feal ;  and  if  he  cannot  deny  his  feal,   they  fhall  proceed  to 
"  judgment  according  to  the  exception,  as  it  ought  to  be  allowed 
3Burr.7692.  <c  or  difallowed." 

<'^6^dl  ^"  ^^^  conftruQion  of  this  ftatute,  the  following  opinions  have 
N.P.  317.  been  holden  : 

■2.  inft.  427.  That  the  flatute  (a)  extends  to  the  plaintiff  as  well  as  defendant ) 
(a)  But  it  alfo  to  him  who  comes  in  loco  ieneniis,  as  one  that  prays  to  be 
ooesnotcx-  yecgiyej    or  the  vouchee,  and  in  all  actions  whether  real,  per- 

tend  to  one      _  '       .  '  '  * 

not  party  to   fonal,  or  mixt. 

the  record,  as  bailiff  of  a  franchife,  who  demands  conuzance.     a  Inft.  427. 


Bridgmara  [A  bill  of  exceptions  ought  to  be  upon  fome  point  of  law, 

Sh'^'p^'c    ^"'^^^^  i^^  admitting  or  denying  evidence,  or  a  challenge,  or  fome 

i£o.    Bull!  matter  of  law  arifing  upon  a  fadl  not  denied,  in  which  either 

JV.P.  316.    party  is  over-ruled  by  the  court.     If  fuch  bill  be  tendered,  and 

the  exceptions  in  it  truly  flated,  the  judges  ought  to  fet  their 

feals  in  teftimony  that  fuch  exceptions  were  taken  at  the  trial  : 

but  if  the  bill  contain  matters  falfe,  or  untruly  ftated,  or  matters 

wherein  they  were  not  over-ruled,  they  are  not  obliged  to  affix 

the  feal.     A  bill  of  exceptions  is  not  to  draw  the  whole  matter 

into  examination   again  j  it  is  only  for  a  fingle  point,  and  the 

truth  of  it  can  never  be  doubted  after  the  bill  is  fealed,  for  thef 

adverfe  party  is  concluded  from  averring  the  contrary,  or  fupply» 

ing  the  omifTion  of  it.] 

SIiJ.  S4.  It  feems  agreed,  that  no  hill  of  exceptions  is  to  be  allowed  in 

Sir  Henry      tTcafon  or  felonv,  for  the  words  of  the  ftatute  are,  cum  aliquis 

Lev.  68.    '    iinblacitatur  coram  aliquibus  juf.iciariiSf  ^c;  and  if  fuch  bills  were 

S.C.  Keb.  allowed  it  would  be  attended  with  great  inconveniency,  becaufe 

Ti^^  ^  S6    ^^  *^^  many  frivolous  exceptions  that  might  be  put  in  by  prifon- 

s.T."cited.*  ers  to  the  delay  of  julUce  •,  befides,  in  criminal  cafes  the  judges 

Kelyngc,i5.  are  of  counfel  with  the  prifoner,  and  are  to  fee  that  juftice  is 

^'i^j  '^■  .  tlone  him.  .  . 

Solved  :  But  v-^* 

whether  on  indi  dements  for  offences  not  capital,'  a  bill  of  exceptions  is  to  be  allowed,  ^._  &  vide  2  Hawk. 
P.  C.  c.  46.  §  I.  [In  1  Leon.  5.  it  svas  allswed  in  an  indidment  for  a  trefpafs  ;  in  I  Vent.  336.,  in 
an  information  innacure  of  a  ywo-zi'j/r.irfo  ;  in  i  Vem.  175.,  i/i  an  indidment  for  a  riot ;  and  in  K.  v. 
Bounce,  cited  in  Ca.  Temp.  Hardw.  250.,  it  was  allowed  by  Lord  Raym.  at  Ni.  Pri.  that  it  might  b« 
done  in  an  indid'tment  for  a  libel.  In  the  Exche-^ucr,  it  is  allowed  upon  information;  but  thofe  are 
prnperly  civil  fujts  for  the  king's  debts  :  So  in  dcvererunti  j  but  they  a:e  called  the  k(ng's  aftions  of 
trover.     Per  Ld.  Ilaidwicke,  Ca.  Temp.  Hardw.  251.] 

Rexv.  Prcf-  [A  bill  of  exceptions  will  not  lie  to  the  juftices  at  fefllons  on 
ton,  Burr,  hearino-  an  apoeal  asfainft  an  order  of  lemovalj  for  their  autho- 
a'str'.  1040.  *'i^y  is  final  as  to  matters  of  tact.] 

Ca.   J'tx.p,  Hardw.  249.     I  Barna  J.   K..  B.  415.  b>  C- 

Tha 
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The  (latute  extends  not  only  to  all  pleas  dilatory  and  peremp-  2  Inft.  ^^7^ 

tory,  but  to  prayers  to  be  received,  oyer  of  records  and  deeds,  Dyer,  231. 

^t-.;  alfo  to  challenges  of  jurors,  and  any  material  evidence  of-  Raym.  486. 

fered  and  over-ruled.  Bur  if,  with 

refpeft  to 
thefe,  a  falfity  be  inferred  in  the  bill,  the  judges  arc  not  bound  tafeal  it,  but  miy  return  the  fpecial 
matter  ;  for  the  command  of  the  writ  is  conditional,  quodji  ita  ejl  tuncJigiUa  vcjira  apfina'h.     Show. 
P.  C.  122. 

If  in  a  trial  upon  a  title  to  a  leafe  for  years,  the  judges  (though  Raym.  40+. 
infifted  upon)  will  not  dire£l  the  jury  that  the  probate  of  a  will  is  ^'V*^^?'?," 
conclufive  evidence,  but  will  only  tell  the  jury  that  it  is  good  ^jones,'i46! 
evidence;  and  thereupon  the  jury  find  there  is  no  fuch  will;  yet  s,  c.  ad- 
a  bill  of  exceptions  will  not  lie  ;  for  though  the  evidence  be  con-  J"^^'^  j" 
clufive,  the  jury,  if  they  will,  may  run  the  hazard  of  an  attaint,  awri'tof*^ 

error  of  a  judgment  in  C.  B.  in  Ire/artJ,  which  was  affirmed  in  B.  R.  there  ;  and  it  was  faid,  the 
proper  method  had  been,  to  demur  to  the  evidence.  llJe  Show.  P.  C.  120.  122.  ^f.  That  if  th« 
evidence  allowed,  be  not  believed  by  the  jury,  no  bill  of  exceptions  lies. 

If  one  ofFers  to  demur  upon  evidence,  and  is  over-ruled,  and  Cro.  Car. 
after  judgment  a  writ  of  error  is  brought,  this  cannot  be  afligned  54i-  ^""^ 
for  error,  but  it  is  a  proper  cafe  for  a  bill  of  exceptions,  and  the  Biftopof 
remedy  which  the  ftatute  in  that  cafe  appoints.  St.  Da-vid's, 

Jones,  331. 
S.  C.  by  which  It  appears,  that  a  bill  of  exceptions  was  tendered  and  figned.  IHJe  7  Mod.  53.,  where 
ir  is  faid,  that  if  tho  judge  erroneoufly  over- rule  a  matter  offered  in  evidence,  though  the  tendering  of  a 
bill  of  exceptions  be  the  mod  regular  method,  yet  it  is  good  caufe  of  a  new  trial  j  for  each  party  has  a 
right  to  have  his  legal  witnefles  heard,  or  evidence  received  by  the  jury. 

My  Lord  Ccie  Is  of  opinion,  that  the  ftatute,  notwithftanding  2  in/i,  427. 

tliefe  words,  iJ  ft  forte  ad  qiier'wioniam  de  faffo  jufic.  venire  fac,  (a)  It  has 

domtnus  rcK  rccordum  coram  eo,  extends  not  only  to  the  Common  1'''^"?*^, , 

Pleas,   but  to  {a)  all  other  courts  of  record,  on  whofe  judgments  that  it  ex-  * 

a  writ  of  error  lies  to  the  Kings  Bench,  but  alfo  to  the  county  tends  even 

court,  the  hundred,  and  court-baron;  for  therein,  fays  he,  the  wtheKmg'a 

•     I  /»    iM     t  in-         r  ■     1  •  •       Bench,  on  a 

judges  are  molt  likely  to  err;  and  albeit  or  judgments  given  in  trial  at  bar, 
them  a  writ  of  error  lieth  not,  but  a  writ  of  falle  judgment  in  the  though  the 
C  B..  yet  the  cafe  being  in  the  fame  or  greater  mifchief,  the  proceeding* 

,      *  ,  "  V  •  there  nrcco^ 

purview  of  this  ftatute  doth  extend  to  thefe  inferior  courts.  ram  rege. 

2  Jones,  117.  2  Lev.  237.  Skin.  356.  2  Show.  Rep.  147.  Burr.  B.C.  8t:;  but  fonfr.  a  Shaw. 
Rep.  287.  A  bill  of  exceptions  lies  upon  a  trial  in  the  Exchequer,  though  that  record  cannot  be  re- 
moved in  B.  R.  but  by  error  will  be  brought  before  oth^-r  juftices.     2  Lev.  238. 

If  one  of  the  juftices  fets  his  feal  to  the  bill,  it  is  fufficlent ;  but  2  inft,  427. 

if  they  all  refufe,  it  is  a  contempt  in  them  all,  for  which  the  ^^^J^'  \^^' 

•         1  1  •  11  in  s.  p.  2  Lev. 

party  grieved  may  have  a  writ  grounded  upon  the  ftatute,  com-  237.  s.  P. 

manding  them  to  put  their  feals,   ^c.  ^"^'  show. 

where  a  petition  was  exhibited  to  the  lords  in  parliament,  to  oblige  the  judges  to  fign,  and  there  fai(l, 
that  the  proper  remedy  againft  them  was  an  action  grounded  on  the  ftatute,  which  was  to  be  tried  by  a 

Although  no  time  be  appointed  by  this  a£l  when  the  juftices  2  Inft.  427. 
ihall  put  their  feals,  the  party  rnuft  pray  the  fame  before  judg- 
ment :  but  if  they  deny  it,  then  may  they  be  commanded  after 
judgment  to  put  their  feals,  and  then  the  putting  of  their  feals 
after  judgment  fhall  be  fufficient. 

Vol.  I.  U  m  But 
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Saik.  a85.  But  whcrc  a  corporation-book  was  offered  in  evidence  at  the 
P^^?^*  afTizes  to  prove  a  member  of  the  corporation  not  in  poflelTion, 
5ha/p.  3nd  refufed,  and  no  bill  of  exceptions  was  then  tendered,  nor  was 

the  exception  then  reduced  to  writing;  and  the  trial  proceeded,  and 
a  verdidt  was  given  for  the  plaintiff  5  the  court  being  the  next 
term  moved  for  a  bill  of  exceptions,  it  was  urged  for  the  bill, 
that  the  ]z\v  reqiures  quod  propofiat  exceptiofiemfihim,  and  no  time 
is  appointed  for  the  reducing  it  into  writing,  and  the  party  is  not 
grieved  till  a  verdict  is  given  againft  him  ;  and  the  fame  memory 
that  ferves  the  judges  for  a  new  trial,  will  ferve  for  a  bill  of  ex- 
ceptions. On  the  other  fide  it  was  faid,  that  this  practice  would 
prove  a  great  difficulty  to  judges  and  delay  of  juftice ;  that  the 
precedents  and  entries  fuppofe  the  exception  to  be  written  down 
upon  its  being  difallowed,  and  the  ftatute  ought  to  be  conftrued 
fo  as  to  prevent  inconvenience  :  befides,  the  words  of  the  a6t  arc 
in  the  prefent  tenfe,  and  fo  is  the  writ  formed  on  the  ad.  Holt, 
Ch.  Juft,,  If  this  practice  fhould  prevail,  the  judge  would  be  in 
a  ftrange  condition :  he  forgets  the  exception,  and  refufes  to  fign 
the  bill,  fo  an  a£tion  muft  be  brought :  you  fhould  have  infifled 
on  your  tjxception  at  the  trial,  you  waive  it  if  you  acquiefce,  and 
{hall  not  refort  back  to  your  exception  after  verdi£t  againfl  you, 
when,  perhaps,  if  you  had  flood  upon  your  exception,  the  party 
had  other  evidence,  and  need  not  have  put  the  caufe  on  this 
point :  the  flatute  indeed  appoints  no  time  •,  but  the  nature  and 
reafon  of  the  thing  requires  the  exception  fhould  be  reduced  to 
■writing  when  taken  and  difallowed,  like  a  fpecial  verdid,  or  a 
demurrer  to  evidence ;  not  that  they  need  be  drawn  up  in  form, 
but  the  fubflance  muft  be  reduced  to  writing  whilfl  the  thing  is 
tranfadling,  becaufe  it  is  become  a  record  ;  fo  the  motion  was 
denied, 
I^iJe LMtvi,  When  this  bill  is  figned,  there  goes  out  (a)  2.  fc'ne  facias  to  the 
901;,  906.  ^^^  judge  who  figned  it,  ad  cognofcendum  fcriptum ;  and  \h.t  fcire 
I'ega.  ^c.  fctcias  to  the  judge,  and  his  return  with  the  bill  muft  be  entered 
the  cafe  of  on  the  ifTuc  roll  and  made  part  of  the  record,  and  has  a  retrofpe£l 
Money  &     j£  ^q^^  ^X  the  trial ;  which  is  to  be  removed  by  writ  of  error. 

d/'v.  Leach.  '  ' 

(a)  Where  the  record  is  in  the  fame  court,  there  is  no  occafion  for  a  fare  facias  ad  cognojcend.,  2  Jones, 
217.  1  Lev.  Z37-,  being  prefent  to  confefs  or  deny  their  ftal.  [But  the  bill  of  exceptions  is  in  na- 
ture of  a  writ  of  error,  and  therefore  cannot  be  determined  in  the  court  out  of  which  the  record  ifTues. 
Davenport  V.  Tyrell,  i  Bi.  Rep.  675.  Searle  v.  Lord  Harrington,  2  Str.  8i6.  Money  v.  Leach, 
3  Burr.  1692.  But  though  that  court  hath  no  jurifdidtion  in  fuch  cafe,  yet,  if  a  fpecial  verdift  be 
found  in  the  fame  caufe,  upon  which  they  pronounce  judgment,  and  that  judgment  be  right,  their 
proceeding  on  the  bill  of  exceptions  will  not  ilone  be  a  ground  for  a  court  of  error  to  revtrfe  the  judg- 
ment. Cowp.  SOI-]  (A)  If  the  judge  dies,  zjcirefa^iai  lies  againft  his  executors  to,  £ff,  2  Inft. 
428.  If  the  judge  denies  his  feal,  the  party  may  prove  it  by  witncfles.  2  Inft.  42S.  Though 
the  party  grieved  be  '-.ad,  his  heirs  or  executors  may  have  error  upon  the  bill  of  exceptions. 
z  Inft.  427. 

Vent.  366,  When  a  bill  of  exceptions  is  allowed,  the  court  will  not  fufTer 

367.  2 Lev.  j]^g  party  to  move  any  thing  in  arreft  of  judgment  on  the  point 

2jJne8,ii7.  on  v/hich  the  bill  of  exceptions  was  allowed  j  having  given  their 

[ifthecourt  opinion  upon  it  before;  for  his  proper  redrefs  is  by  writ  of  error, 

of  error  give  ^^^  j^.  jg  pjefumed  that  the  court  was  fatisfied  in  the  point  when 

fa*9^«Tthc  the  party  tendered  his  bill  of  exceptions,  though  argued  in  Lev, 

10  that 
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that  it  ought  to  be  ufed  as  well  to  prevent  as  to  reverfe  the  judg-  bill  of  ex- 

ment.  ceptions.and 

are  of  opi- 
nion, that  the  evklence,  though  not  conclufive,  ought  to  have  been  received,  they  will  award  a  venirt 
facias  de  novo.     Daviej  v.  Pierce,  2  Term  Rep.  125.     But  where  there  is  a  biil  of  exceptions,  th« 
court  below  will  not  grant  a  new  trial  on  the  very  point  contained  in  it.     Fabrigas  v.  Mollyn,  i  Bl. 
Rep.  929.] 
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BOrough-Engllfti  is  a  cuftom  which  prevails  in  certain  ancient  Lit.  §  165. 
boroughs,  by  virtue  of  which  the  youngeft  fon  fhall  inherit  ^^^  *°^* 
his  father  as  to  the  lands  of  which  he  is  feifed  in  fee-fimpie  or  fee-  Borough- 
tail.     The  {a)  reafon  of  this  cuftom  feems  to  be,  that  in  thefe  Engiifh,  be. 
boroughs,  people  chiefly  maintained  and  fupported  themfelves  by  f^"^'''.  ^^ 
trade  and  induilry  ;  and  the  elder  children  being  provided  for  out  it  firft  prc- 
of  their  father's  goods,  and  introduced  into  his  trade  in  his  life-  vailed  in 
time,  were  able  to  fubfift  of  themfelves  without  any  land  provi-  ^"£'^!"^' 
fion,  and  therefore  the  lands  defcended  to  the  youngeft  fon,  he  no.  bl 

being  in  moft  danger  of  being  left  deftitute.  Lit.  §  211. 

8E.4.  iQ.a. 
(a)  Others  have  told  u?,  that  the  reafon  of  this  inftitution,  was,  becaufe  the  lord  demanded  the  firft 
right  with  the  bride,  fo  that  they  thought  the  elde It  not  legitimate.  Preface  to  3  Mod.  Rep.  [But 
this  reafon  is  rejected  ;  for  though,  perhaps,  fufncient  to  exclude  the  eldeft,  it  would  only,  if  taken  in 
its  full  foice,  convey  the  inheritance  to  the  fecond  fon,  as  the  next  worthy,  and  not  to  the  youngeft. 
This  barbarous  cuftom,  Sir  W.  Biackftone  thinks,  never  prevailed  in  Erjiard,  though,  he  faith,  it 
certainly  did  in  Scotland,  (under  the  name  oi mercheta,  or  marcbeta,)  till  aboliflied  by  Malcolm  3.  Mr. 
Robinfon,  however,  tells  us,  that  it  prevailed  here,  in  feveral  manors  in  the  northern  counties,  in 
which  a  fine  is  now  paid  as  a  commutation  for  the  right ;  though  he  acknowledges  that  the  cuftom  of 
borough-englifli  doth  not  particularly  obtain  in  thofe  manors  where  fuchiine  is  paid.  Rob.  on  Ga-vcl- 
kind.  Appendix.  It  fhould  be  obferved,  that  in  Scotlard,  it  was  the  fine  paid  by  way  of  commutation 
for  the  exercife  of  the  right,  not  the  right  itfelt,  which  was  called  marcheia  ;  Skene  -verh;  Ma'cheta. 
Buchan.  Hift  of  Sat,  lib.  7.  And  the  fame  term  is  well  known  in  our  law,  for  a  fine  due  to  the  lord 
on  the  marriage  of  the  fon  or  daughter  of  his  villein.  Co.  Lit.  117.  b.  140.  a.  Bradt.  lib.  2.  f.  ■zB. 
And  a  late  ingenious  writer  hath  thought,  that  the  merchcta  of  the  Sccti  is  merely  Brit'ip,  and  nothing 
more  than  the  Merch-ed  of  Howel  Dha,  the  daughter-hood,  or  the  fine  for  the  marriage  of  the  dau^h, 
ter.  Whitaker's  Hid.  o(  Mar.cf:ejier,  vol.  i.  359.  Sir  W.  Blackdone  deduceth  the  origin  of  this 
cuftom  from  the  Tartan,  among  whom,  according  to  Father  Duhalde,  it  alfo  prevails.    2  Bl.  Com.  85.  J 

[There  is  no  difference  between  the  law  concerning  copyholds 
hi  borough-englifli,  and  freeholds  in  borough-englifh,  as  is  agreed 
in  Cro.  Car.  411.] 

If  land  in  borough-englifli  be  given  to  yl.  and  his  heirs  for  the  Co.Lit.no. 
life  of  B.y  and  yi.  die  in  the  life  of  B.  leaving  two  fons,  the  youngeft  ^-   '  ^^^^* 
lliall  be  the  fpecial  occupant,  becaufe  the  heir  that  is  reprefentative  Holt^a^nd 
of  the  father,  as  to  land  of  that  nature,  muft  be  the  occupant,  S.  P.  re- 
fince  the  heir  muft  take  by  defcent,  and  not  by  purchafe.  ^"'^^'^  ''^- 

'  •'   *^  tween  Bax^ 

ter  and  Dodfwell.       [2  Lev.  138.     3  Keb.  475.  486.  498.     But  he  takes,  as  heir.     2  Vcrn.  216, 
Vaugh.  201.     Rob\ni.Ga-velkind,^j,'\ 

By  the  cuftom  of  borough-englifli,  the  widow  fliall  have  the  Co.  Lit. 
vhole  of  her  hulband's  lands  in  dower,  which  is  called  her  free-  I"':, '"• 
*  JNI  m  2  bench  i  ^-N-B.iso. 


^32  'Bcfougb'^nglift. 

Cro.  Elir.     bcfich ;  and  this  is  given  to  her  the  better  to  provide  for  the 

4.15.   Mo     younecr  children,  with  the  care  of  whom  fhe  is  intruded. 

pi.  566.  She   •'         °  ' 

fhali  have  dower  of  rent,  common  out  of  Unds  in  gavelkind,  b  )rough  englifti,  &ff.  for  thefe  en/ue  the 

nature  of  the  land.     Bio.  Cuft.m,  44.  5?.     The  liulbaiid  fhall  be  tenant  by  curtefy  of  borough- engliU* 

land.     Vidihci^  oi  Cur:cjy  of  England. 

Cro.  Eliz.  For  a  condition  broken,  the  heir  at  common  law  fliall  enter, 
^^'^*-  becaufe  the  condition  is  a  thing  of  new  creation,  and  collateral 

Vidl'hlsl oi  ^o  the  b.nd-,  but  when  the  eldtfl  fon  enters,  the  yonngeft  fon  fliall 
CavelkmJ,     cnjoy  the  land  j  for,  by  breach  of  the  condition,  he  is  reftored  to 

the  ancient  efiate. 
V'uh  head  of      The  benefit  of  4  warranty  annexed  to  lands  in  borough-englifli 
jf'jn-jTtiy.     fljjjii  ,.,Qt  go  xo  the  youngefl  fon. 

Co.  Lit.  If  a  man  be  feifcd  of  land  of  the  nature  of  borough-engliih, 

H^-  and  have  iflue  two  fons,  and  die,  and  the  eldelt  fon,  before  any 

^ntry  made  by  the  youngcft,  enter  into  the  land  by  abatement, 

and  die  feifed,  this  (hall  not  take  away  the  entry  of  the  youngefl: 

brother,  becaufe  the  eldeft  {hall  be  prefumed  to  enter  to  preferve 

the  ellate  in  his  family,  which  he  or  his  heirs  may  fome  time  or 

pther,  upon  failure  of  his  brothers  line,  happen  to  enjoy. 

>J.  Dyer,  If  a  man  feifcd  of  borough-en^lifh  lands  make  a  feoffment  in 

'79-  ^-        fee  to  the  ufe  of  himfelf  and  the  heirs  male  of  his  body,  (feciindum 

?zo. '       '    ciirfum  communis  hgis,)  and  die,  leaving  ilTue  two  fons,  the  youngeft, 

notvvithftanding  the  feoffment  and  thefe  M'ords,  fliall  inherit  thofc 

lands. 

Co.  Lit.  The  law  takes  notice  of  the  (a)  cuftoms  of  gavelkind  and  bo- 

175-  b.        rough-engli{h  j  and  therefore  it  is  fulBcient  to  allege  generally, 

to  fuch  cuf.   t^^t  the  lands  are  of  the  cuftom  of  gavelkind  or  borough-englifli, 

toms  as  are  no  part  thereof,  but  merely  colLiteral,  they  mud  be  fliewn  in  pleading ;  as  that  the  lands  arc 
devifable,  &'c.  ;  but  for  this  fiJe  Cro.  Car.  561.  a  Sid.  154..  Sid.  77.  138.  Lev.  So.  Raym. 
77.,  and  tit.  Gavelkind.  [As  to  the  fpecial  cuftoms,  fome  ot  them  rellrain,  and  others  extend  the 
general  cuftom.  Of  the  firft  fort  are,  i.  The  cuftom  of  a  manor  in  the  duchy  of  C^rtfivall,  that  an 
ertate  in  fee  in  the  lands  /hall  go  to  the  eldeft  fen  ;  but  if  in  tail,  the  tenements  ftiall  defccnd  to  ths 
heir  at  common  law  j  and  this  was  holden  a  j,"0ud  cuftom  in  the  fafe  of  Chapman  and  Chdoman, 
March,  54.  7.  In  52  E.  3.  ;ige,  Si,  it  is  pleaded,  that  in  the  fol:p  o{  £.,  if  a  man  has  feveral 
Ions  by  one  wife,  the  youngeft  ftiail  inheiit  a'tcr  the  death  of  the  father  :  but  if  he  has  two  fons  by 
different  venters,  the  el.left  iha'.l  inherit  ttt  the  fr.rher,  and  not  the  younijeft  ;  ar.d  this  cuftom  is  ther« 
allovieJ  good.  Co.  Lit.  14a.  b.  .  'I'hofe  more  ex  cnlive  than  the  gcnev.il  cuftom,  are,  \.  That  if  the 
teojrtt  has  no  fons,  but  feveral  brothers,  his  yi^un^eit  Lvocher  (i}6.\\  inherit.  Co.  Lit.  1 10.  b.  2.  Thai 
the  youngeA  fifter  (hill  inherit.  Co.  Lit.  140.  b.  ] — For  other  cuftun^s  in  the  nature  of  borougK- 
en^lifli,  vide  th.  Lvfca.t,  (D.)  and  Co.  Lit.  J 10.     Din.  548,  549. 

Salk.  243.  If--^.  h.ith  ifi'ue  five  fons,  and  the  yoimgeft  dies  in  the  life-time 

pi  4.   cie.  q£  jV.g   father,  leaving  illue  a  daughter,   after   m  hicli   the   father 

Sc'u'famore,  purchafcth  lands  in  borough-englifli,  and  dies,  the  daughter  of 

adjudt-ed.  the  fifrh  fon  (hall,  Jure  reprafetitationisy  inherit  thofs  lauds,  and 

^^°^''^°-  not  the  fourth  fon. 

h.  C.   aci- 

judged.     2  Ld.  Raym.  icz\.  S.  C.      i  P.  Wms.  64.   S.  C. 

Lutwychev.       [The  youugeft  fon,  it  hath  been  determined,  fhall  have  his 

c'r'T^*^''''     ""'^o'^  diihibutive  ihare  of  the  perfonal  eltate  of  his  father  dying 

Tjib.2^p','    inttftate,  without  bringing  into  hotchpot  an  ellate  of  the  nature 

of  borough-cpglilh  defcended  to  him  from  his  father;  for  that 

fuJi  cilate  defcended  is  not  within  the  llatute  of  diltvibutiojis.} 
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pUBLICK  bridges,  which  are  of  general  conveniencjr,  are,  of  [The.pp«a- 
^  common  right,  to  be  repaired  by  all  the  inhabitants  of  that  tionofpob- 
county  in  which  they  lie.  '^^'^^  ^^^'^'^^1 

the  trimda  n:ct£itas,  to  which,  by  the  ancient  law,  every  man's  ei^ate  was  liable,  fix.  txptdi'.k  anrra 
hoftcm,  arcium  conJiruSi'io,  et  fijtuium  ri[:ardtlj.  So  in  the  Roman  law,  gd  infijuFfibncs  repai atitncfque 
Uinerum  et  poncium,  nullum  genus  hommum,  nuUhifq.  d'^gr.itat'is  ac  vencratlonn.  merhis,  ojlhre  Qpcrici, 
C.  II.  74.  4.]  10  E.  3.  28.  Roll.  Abr.  36S.  2  Inft".  -oi.  13  Co.  33.  Hale,  P.  C.  143.  Cro. 
Car.  365.  [The  obligation  to  repair  being  upon  all  the  inhjbitants  of  a  county,  it  follows,  thar  they 
yre  not  liable  to  an  a£lion,  at  the  fuit  of  an  individual,  for  an  ipjury  fuftained  by  him  in  confccuencc  of 
a  bridge  being  out  of  repair.     2  Term  Rep.  K.B.  667] 

But  a  corporation  aggregate,  {a)  either  In  refpe£l  of  a  fpccial  Hale's  p.  c. 
tenure  of  certain  lands,  or  In  refpecfl:  of  a  fpecial  prefcription ;  ^^3-  Dait. 
alfo  any  other  perfon  by  reafon  of  fuch  a  fpecial  tenure,  may  be  (tf^^Abudy 
compelled  to  repair  them.  politick  may 

be  bound 
cKbef  ra:hne  te>;ur^,  fw  pia-fi-npli.ris.  2  Inft.  700.  i;Co.  33.  But  a  priv.ite  perfoji,  ibough  he 
may  be  bound  lai't.ne  tinura,  is  not  bound  rutione  pra'fciiptior.is.  Vide  Hawk.  P.O.  221.  Parcll. 
54.  9S.  Salk.  35S.  pi.  5.  3  Sa:k.  77.  38r.  [>1  3.  '6  Mod.  150.  If  a  bifbop,  &c.  hath  once 
or  twice  of  aliis  repaired  a  bridge,  thii  binds  njt  ;  Dut  yet  it  is  evidence  againft  him,  that  he  ought 
to  repair,  unlefs  he  proves  the  contrary.     2  Inft.  700. 

Any  particular  Inhabitant  or  inhabitants  of  a  county,  or  tenant  Jones,  273. 
or  tenants  of  land,  chargeable  with   the   repairs  of  a  common  ''"P-  '9*' 
bridge,  may  be  made  defendants  to  an  indidment  for  not  repair-  fj'r^'"!j  ^°V 
jng  it,  and  be  liable  to  pay  the  whole  fine  aflefled  by  the  court  409.    Ld. 
for  the  default  of  fuch  repairs  ;  and  fliall  be  put  to  their  remedy  i^^ym.  725. 
at  law  for  a  [b)  contribution  from  thofe  who  are  bound  to  bear  a  "-  ^tsa  ™* 
proportionable  fliare  In  tl\e  charge;  for  cafes  of  this  nature  re-  Saik.  35s. 
quire  the  utmoft  expedition ;  and  bridges,  being  of  abfolute  ne-  '''■  ^' 
ceflity,  are  not  to  lie  unrepaired  till  law-fults  are  determined.         the  party'^ 

grieved  may,  in  fuch  cafe,  have  a  writ  to  the  juftices,  dc  dtoncrando  pro  rata  porUont,     F.  N.  B.  235. 
Reg.  268.     2  Inft,  700.     Where  he  may  bring  his  bill  in  equity.     Hard.  131. 

If  a  manor,  holden  by  the  fervlce  or  tenure  of  repairing  a  Saik.  35S. 
common  bridge,  comes,  by  the  alienation  of  the  lord.  Into  the  ?'•  S-   P^^ 
Lands  of  feveral  perfons,   every  alienee,    being   tenant   of  any  trlliat^bar. 
p<iicel,  either  of  the  [c)  demefncs  or  fervlces,  fhall  be  liable  to  (<■) If charg- 
tlie  whole  charges,  and  put  to  this  remedy  for  a  contribution  from  ^'^  ''^''-'it 
the  reft  ;  and  though  the  lord,  on  fuch  alienation,  agreed,  tliat  nTanor  "the 
the  purcliafcrs  ihould  be  exempt  from  the  charges,  yet  however  ancient  free- 
binding  fuch  agreement  might  be  among  themfelves,  it  (liall  not  '^°''^^"  =">'! 
work  a  general  injury,  by  making  the  remedy  the  publick  had,  arenotiia" 
more  dillicult  than  it  was  before.  bletocon, 

tribute  ;  for 
nothing  is  pa-t  of  thq  manor  but  the  demcfnes  and  fcrvices  ;  but  thofe,  who  have  any  part  of  t'n<;  dc- 
mcfne  I^nd  by  purchafe,  mult  contiibiite.  Hard.  131.  per  Cur,  2  Ld.  Raym.  792.  S04.  [A  teoajit 
.Tt  wiil,  of  a  houfe  adjoining  to  a  c^■mmon  bridge,  is  compellable,  in  rcfpcct  of  his  poneHion,  to  repair 
the  houfe,  fo  as  cl^c  pubfick  fuftain  no  injury  by  it ;  though  he  is  not  bound  to  repair  a^  to  liii  lani- 
lord.     2  l.d.  R.^yin.  S56.] 

ISI  m  3  ?o 


Saik.  353.  So  If  a  manor  fubje£t  to  fuch  charge  comes  Into  the  hands  of 
P)"  5-  the  crown,    yet  the   duty   upon  it  continues  ;    and  any  perfon 

claiming  afterwards  under  the  crown,  the  whole  manor,  or  any 

par;  thereof,  Ihall  oe  liable  to  an  indidtment  or  information,  for 

want  of  due  repairs. 
I  Hawk.  If  part  of  a  bridge  lie  within  a  franchife,  thofe  of  the  fran- 

P.c.  c. 77.  chife  may  be  charged  with  the  repairs  for  fo  much;  alfo,  by  a 
Rayai  -84.  fp^ci.il  tenure,  a  man  may  be   charged  with  the  repairs  of  one 

part  of  a  bridge,  and  the  inhabitants  of  the  county  are  to  repair 

the  reft. 

1  Hawk.  It  hath  been  refolved,  that  it  is  not  fufficient  for  the  defendants 
P.C.  c.  77.  J.Q  jjj^  im.'li.lment  for  not  repairing  a  bridge,  to  excufe  them- 
Pop'h.  192.    felves  by  fhewing  that  they  are  not  bourd  either  to  repair  the 

whole,  or  any  part  of  the  bridge,  without  (hewing  what  other 

perfon  is  bound  to  repair  the  fame  ;  and  it  is  faid,  that  in  fuch 

cafe  the  whole  charge  {hall  be  laid  upon  fuch  defendants,  by 

reafon  of  their  ill  plea. 

Hawk.  P.C.       It  is  faid,  that  where  fuch  defendants  plead  that  A.  B.  ought 

^•77-  §  5-    to  repair  the  bridge  mentioned  in  the  indictment,  and  take  a  tra- 

a  Lev.^iii.  '^^rfe  to  the  charge  againft  themfelves ;  the  attorney-general,  in 

f  An  in-       this  fpecial  cafe,  may  take  a  traverfe  upon  a  traverfe,  and  infift 

diamentfor  ^.j^^j.  jj^^  defendants  are  bound  to  the  repairs,  and  traverfe  the 

a  bridge,       charge  alleged  againft  A.  B.y  and  that  an  iflue  ought  to  be  taken 

muft  /hew     of  fuch  fecond  traverfe  ;  and  that  the  attorney-general  may  after- 

k'^dl^"""^   wards  furmife  that  the   defendants  are  bound  to  repair  it,  and 

whether  for    that  the  wholc  matter  flialLbe  tried  by  an  indifferent  jury. 

carts  and  carriages,  or  for  horles,  or  for  footmen  only.  2  Ld.  Raym.  1175.  Where  the  obligation  to 
repair  arifeth  from  the  tenure  of  certain  lands,  the  indiftment  mult  llate  where  thofe  lands  lie. 
a  H.H.  P.C.  181.] 

43  AfT.  p!.  It  feems  clear  that  thofe  who  are  bound  to  repair  fuch  bridges, 
37*  H-''  muft  make  them  of  fuch  height  and  ftreneth  as  Ihall  be  anfwer- 
tnemsin  ^t>le  for  the  courfe  of  the  water,  whether  it  continues  in  the  old 
Courts,  pi.  channel,  or  makes  a  new  one  ;  and  that  they  are  not  puniftiable 
r?V^5'  as  trcfpalTers  for  entering  on  any  adjoining  land  for  fuch  purpofe. 
Hawk.  P.C.  or  for  laying  on  the  materials  requifite  for  fuch  repairs. 
C.77.  ^  1.  _         _ 

6  Mod.  307.  No  inhabitant  of  a  county  ought  to  be  a  juror  for  the  trial  of 
[  {a)  He  is    an  iflue,  whether  the  county  be  bound  to  fuch  repairs  or  not ; 

iAnn.°ft.^l.    ^^^  ^^  ^^  ^*^'^>    *^^^'  ^^  "^^y  ^^  "^  good  witucfs  [a). 

C-  18.  §  13.  Upon  a  fuggeftion  on  the  record,  that  the  queftion  was  between  the  Citizens  of  Norivkb 
and  [he  Inhabitants  of  the  County  of  Norfolk  ;  and  they  being  interelted,  there  could  be  no  indifferent 
trial  had  there  j  the  court  awarded  the  venire  for  the  trial  of  an  information  for  not  repairing  a  bridge 
within  the  boundaries  of  the  county  of  the  city  of  Norickh  into  Suffolk.  And  the  trial  in  Suffolk  wa« 
ruled  to  be  proper,  by  three  Jufticcs,  againft  Fortefcue,  J. ;  though  the  defendants  had  pleaded  only  the 
general  ifl"ue.  Str.  177.  And  if  the  jufticcs  are  all  int?refted,  the  trial  ihall  be  in  the  next  county, 
z  Eurr.  859.  If  the  boundaries  of  a  city  are  enlarged  by  letters  patent,  the  obligation  to  repair  bridges, 
upon  the  newly  annexed  lands,  pafleth  with  thofe  landi,     Str.  177.] 

2  Inft.  701.  No  man  can  be  compelled  to  build  or  contribute  to  the  charges 
fivrV^^'  of  building  any  new  bridge,  without  an  aft  of  parliament ;  nor 
By  MagnJ'  can  the  inhabitants  of  the  whole  county,  by  their  own  authority, 
Cbarta,        change  a  bridge  or  highway  from  one  place  to  another. 

€.  15.,  no 

town  or  freeman  flial!  be  diftraincd  to  make  bridges  niji  ab  an:ijuo  &  de  jure  facere  C9nfuevenintp 
which,  vide  explained,  z  Inft>  2^» 


If  a  man  makes  a  bridge  for  the  common  good  of  the  king's  ainft.  701. 
fubjedts,  he  is  not  bound  to  repair  it.  ^°^'  ^Y' 

private  peifon  builds  a  bridge,  which  afterwards  becomes  a  public  convenlency,  the  iahabltantt  of  the 
county  are  bound  to  repair  it.     Salk.  359.  pi.  7.     6  Mod.  307. 

[Where  an  owner  of  a  mill  cut  a  channel  to  it  acrofs  the  high-  Roll.  Abr. 
way,  and  threw  a  bridge  over  that  part  of  the  highway  which  3^^-  pi- 2* 
was  fo  cut  through  ;  which  bridge  was  ufed  as  a  publick  bridge  :  titl'cAw'i^r* 
it  was  adjudged,  that  the  repair  of  it  lay  upon  him.     But  where  B.  2. 
a  townfliip  that  were  bound  to  repair  a  foot-bridge,  pulled  down  5  ^^"' 
that  bridge,  and  built  another  for  horfes  and  carriages  in  a  differ-  aB^kep. 
cnt  and  more  commodious  part  of  the  river ;  and  this  bridge  be-  685. 
came  afterwards  of  general  publick  utility  ;  it  was  holden  that  the 
county,  and  not  the  townfhip,  ought  to  repair  it.     In  this  latter 
cafe,  befides  that  the  bridge  was  of  a  different  kind,  and  In  a  dif- 
ferent fituation,  from  that  which  the  townfhip  were  originally 
charged  with  the  repair  of,  it  did  not  appear  that  they  derived 
any  greater  or  other  advantage  from  it,  than  the  publick  at  large : 
but  in  the  former  cafe,  the  bridge  was  erected  in  confequence  of 
the  new  cut  which  the  owner  of  the  mill  had  made,  which  cut 
was  a  publick  nuifance,  and  was  merely  for  the  particular  accom- 
modation of  his  mill,  fo  that  he  received  benefit  from  the  bridge 
beyond  that  which  the  publick  enjoyed  by  it.     This  diftintlion 
was  made  by  Lord  Kenyon,  in   the  cafe  of  the  King  v.  the  In-  Summer 
habitants  oi  Glamorganjhire. — To  an  indictment  againft  the  county  a^zes  at 
for  not  repairing  a  bridge,  they  pleaded  that  it  had  been  built  by  , 'ss 
a  Mr.  Alochivorth  for  his  private  accommodation,  in  order  to  lead 
to  his  tin-mines  ;  and  that  the  prefent  proprietor  of  thofe  mines 
ft  ill  made  ufe  of  it  for  that  purpofe.     But  as  there  was  no  evi- 
dence  that  the  Mackworth   family   had   done   any   thing  which 
induced  the  necefhty  of  erecting  that  bridge  ;  and  as  it  was  be- 
come of  publick  utility;  the  learned  judge  ruled,  that  the  county 
v/as  bound  to  repair  it,  notwithftanding  that  it  ftill  continued 
to  be  a  benefit  to  the  prefent  proprietors  of  the  mines. 

Juflices  at  fefhons  cannot  make  an  order  for  the  repair  of  a  iSaik.  359J 
bridge,  but  muft  proceed  by  indictment.  pi-  7- 

Nor  can  they  make  an  afTeffment  upon  a  hundred,  for  re-  vin.  Abr. 
imburfmg  two  of  the  inhabitants  the  expences  they  incur,  by  tit.  £.;jjr.f, 
being  diflrained  to  appear  and  defend  an  indidtment  for  not  re-  ^  '"  P''3^' 
pairing  a  bridge  within  the  hundred.] 

By  the  12  H.  8.  r.  5.,  "  The  juftices  of  peace  in  every  fhire,  u)  Uniefs 
**  franchife,  or  borough,  or  («)  four  of  them,  whereof  one  to  be  thejufticts 
**  of  the  quorum^  may  inquire  and  determine,  in  their  general  °|.^'^sf"'« 
**  feffions,  of  annoyances  of  bridges  broken  in  the  {b)  highways,  ty  or  town, 
**  and  make  fuch  procefs  and  pains  on  every  prefentment,  againfl  ^'■-  be  four 
"  the  perfons  charged,  ^c,  as  the  King's  Bench  is  ufed  to  do,  !,"  J"„!^,''"/ 
**  or  as  it  (hall  feem  by  their  difcretions  to  be  neceflary  and  con-  th?m  of  the 
**  venient."  ^u,rum, 

they  have  no 
manner  of  jurifdiGion  by  virtue  of  this  ftatute.  2  Inft,  701,  702.  But  It  is  faid,  that  the  juftices  of 
the  peace  ot  the  county,  in  which  fuch  town,  being  not  a  county  of  itfelf,  and  wanting  fuch  a  number 
of  juftices,  /hall  He,  may,  by  virtue  of  this  ciaufe  of  the  itsrute,  determine  all  annoyances  of  biidges 
WKhin  fuch  townj  ^c,  i|  it  be  known  what  perfons  in  ceiuin  axe  bt^und  to  repair  the  lame  j  but  if  it 

M  m  4  be 


^e  not  known,  It  feems  that  fuch  annoyances  are  left  to  the  remedy  of  tlio  comtr.an  !aw  j  Sccau/c  »^» 
claufe,  which  in  fach  cafe  authorifes  the  julticcs  of  the  peace  to  tax  all  the  iniubitancs,  fcemi,  ex- 
prefsly,  to  confine  the  power  of  taxing  the  inhabitants  of  fuch  town  to  their  own  jui^ices.  z  Inlt.  704.. 
Hawk.  P.  C.  c.  77.  ^  15.  [i>)  This  ftatute  extends  to  bridges  in  the  highways  on'y.  6  Mod.  1^5, 
^56.  Salk.  359.  pi.  8.  z  Ld.  Raym.  1174-  But  juftices  of  peace  are  faid  to  have  jurifdicSior. 
over  nujfances  to  o:hcr  cf^mnion  bridges,  by  virtue  of  i  Eiiz.  c.  3-,  and  the  general  words  ot  the  Ita- 
tute  of  Ed.  3.  c.  10.     yidi  z  Hawk.  P.  C.  c.  8.  §  39. 

(a)  It  hath  "  And  where  it  cannot  be  known  who  ought  to  make  fuch 
b-en  quefti-  ct  bridges  decayed,  they  fhall  be  made  by  the  inhabitants  of  the 
therabo!"  "  ^i^e,  city,  or  town  {a)  corporate  wherein  they  Ihall  be  ;  and 
rough  which  *'  if  part  fliiU  be  in  one  (hire,  kS'c.  and  part  in  another,  the  in- 
hath  no        t(  habitants  of  each  fhall  repair  and  make  fuch  part  as  lies  within 

bridge  with-    ,,      -i     ■  r      r\'        ^•      -^    }> 

in  Its  own  "^^^^  relpective  hmits. 

limits,  be  not  liable  to  contribute  to  the  repairs  of  a  county  bridge,  i  Hawk.  P.  C.  c.  77.  ^  19. 
yUe  Skin.  254.  pi.  s. 

{h)  Viz.  «  And  for  fpeedy  reformation  of  fuch  bridges,  the  juftices  of 

ihaiiinakea  ^j  peace  of  fuch  flilre  or  town,  or  four  of  them,  whereof  one 

di.lintt  tax  ^       1  r      1  11     1     r  1  -11 

on  each  "  to  be  oi  the  qiionwi^  may  call  before  them  either  the  con- 
lioufeholder  «  ftables,  or  elfe  two  of  the  mod  honeft  inhabitants  of  every 
living  in  the  n  ^.^^j.^  ^^^  parifh,  and  with  the  sffent  of  the  faid  conftabfes  or 

county,  and  .1,.  /i\  .ii-  -i-         i-i-- 

each  occu-  "  mhabitauts,  may  [b)  tax  every  mhabitant  withm  their  hmits, 
pier  of  land  n  \\\  fuch  fums  as  may  be  thought  convenient;  and  fhall  caufc 
ou  V" '  ^  *'  '^^  names  and  fums  of  each  perfon  to  be  written  on  a  roll  in- 
whethe'r  he  "  dented,  and  fliall  have  power  to  make  two  colletlors  of  every 
dwell  in  it  u  hundred  for  the  colle£lion  of  fuch  tax  ;  which  colle£tors  re- 
wk^her  ^"  "  ceiving  one  part  of  the  roll  indented,  under  the  feals  of  the 
fuch  houfe-  *'  jufticss,  fhall  have  power  to  colleft  all  the  fums  therein  con- 
holder  or  cc  tained,  and  to  diftrain  thofe  who  fhall  refufe  to  pay,  and  the 
a^oirpo-^  "  fame  juftices,  or  four  of  them,  may  alio  name  two  furveyors, 
litickorna-  **  who  fliall  fee  every  fuch  decayed  bridge  repaired  from  time  to 
tuvalj  and  <t  time,  to  whom  the  laid  colletlors  fhall  pay  the  faid  fums  by 
cialmanex-  **  them  received;  and  the  coUeclors  and  furveyors,  and  their 
ception  by  a  •*'  exccutors,  fliall  from  time  to  time  make  a  true  account  to  the 
prior  aa  of  ^(  jnfliccs,  or  four  of  them,  whereof  one  of  the  qiicrum^  of  their 
\  Ir.itT-o?,  "  receipts,  payments,  and  expences  ;  and  if  any  of  them  fliall 
704..  KcL  "  refufe  tli.iL  to  diO^  the  fame  juftices,  or  four  of  them,  may 
Th""  ^^'''''*  "  i"nake  procefles  againfl  them  by  attachment,  under  their  feais, 
thod'oftax-  *'  rcfurnable  at  the  general  fefHons  ;  and,  if  they  appear,  may 
ing,  and       «  compel  tlicm  to  account,  or  elfe,  on  their  refufal,  may  commit 

ney  taxt-d,  i       ^  I 

feems  jiicrcJ  by  i  Ann.  ftat.  t.  c.  iS.  ^uoi  v'ule, 

No  mr,r:y  <«   And  it  is  further  enabled,  That  where  the  bridge  is  in  one 

'"  ^'  '^:       **  lltire,  and  the  perfon  bovuid  to  amend  it  in  anothex-,  or  where 

tiietcpir  of  '*  the  bridge  is  in  a  tovrn  corporate,  and  tlie  perfon  bound  to  re- 

bridgcs  «  p?."tr  it  out  of  it,  t:ie  juftices  of  fuch  iliire  or  town  corporate 

witV-utthe    4«  ^       enquire  and  determine  all  fuch  aimovances  wirlun  their 

prelentr.ieiit  ..  '  ^  '         ,-  ■    n.    r     t. 

oft'cs-and  **  Jimiti ;  and  on  a  prelcntment  may  make  proceis  agamlt  lucfi 
j-j'7-  **  perfons ;  and  do  further  in  every  behalf,  in  every  fuch  calc,  as 

14  Geo.  2.     ^^  ^j^^^.  ^^^^^  jJq  ^y  the  faid  aft,  in  cafe  that  fuch  perfons  were 
^lujikes  of     "  J::  the  fame  Ihirc,  b'r.;  and  all  ilierifFs  and  bailifls  of  liberties 

««  ihall 
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**  {hall  fcrve  fuch  procefs,  on  pain  to  make  fuch  fine  as  (hall  be  tW  peace 
*«  fet  by  the  faid  juftices."  S^X" 

joining  grounds  for  enlarging  bridges.     As  to  ftatutes  relative  to  particular  bridges,  fee  the  Tables  to 
the  bcatuies,  title  Btidga, 

"  Provided,  That  nothing  in  this  a£l  fhall  be  prejudicial  to 
*'  the  liberties  of  the  five  ports  ;  but  that  the  warden,  mayors, 
*'  bailiffs,  zn^  jurats  of  the  fame  ports,  may  enquire  and  deter- 
"  mine  all  annoyances  of  bridges  therein,  and  make  fuch  procefs, 
*'  is'c.  as  the  juftices  of  peace  may  do  in  other  places,  by  virtue 
«  of  the  faid  ad." 

"  And  it  is  further  enacted,  That  the  faid  juftices,  l^c.  may 
**  allow  fuch  reafonable  cofts  and  charges  to  the  faid  furveyors 
**  and  coUcdlors,  as  by  their  difcretion  fhall  be  thought  con- 
**  venient." 

"  And  it  is  further  enabled,  That  fuch  parts  of  highways  as 
**  lie  next  adjoining  to  the  ends  of  bridges  by  the  fpace  of  300 
•*  feet,  fhall  be  amended  as  often  as  need  fliall  require ;  and  that 
**  the  juftices,  or  four  of  them,  whereof  one  of  the  quorum, 
**  within  their  feveral  limits,  may  enquire  and  determine  in  their 
"  general  feffions  all  annoyances  therein,  and  do  in  every  thing 
**  conccrnin:!  the  fame,  in  as  ample  a  manner  as  they  may  do  for 
**  making  and  repairing  bridges." 

[By  ftat.  I  Ami.  fejf.  i.  r.  18.  The  acl  of  22  Hen.  8.  c.  5.  Is 
confirmed,  except  where  altered  by  this  a6l. 

By  §  2.  Juftices  at  their  general  or  quarter  fe^ions  have  power  {a)  Tte 
upon  prefentment  {a)  that  any  bridge  is  out  of  repair  within  their  bridge  to  be 
commiffions,  which  by  them  ought  to  be  repaired,  to  lay  [h)  fuch  ^fift'^be 
fum  on  every  parifii  as  it  hath  ufually  been  aflefled  at  towards  ftatedinthe 
the  repair  of  fuch  bridge,  which  fhall  be  levied  by  the  conftables  P''e'''^^"i:roent 
of  each  parifh  or  fuch  other  pcrfons  as  the  juftices  fliall  appoint,  lick  bridge,' 
and  by  them  in  fix  days  after  the  receipt  thereof  paid  to  the  high  and  out  of 
conftables,  who  are  to  pay  it  over  in  ten  days  to  the  perfons  ap-  '^f''"' '  ^^^ 
pointed   by  the   fefllons  to  be  treafurers. — On  non-payment  in  appear  upon 
ten  days  after  demand,  the  money  to  be  levied  by  diftrefs  and  the  face  of 

fale.  the  order  ot 

allcdmcnt  j 
"but  it  is  not  neceflary  that  the  jury  fhould  prcfent  by  whom  the  bridge  ought  to  be  repaired.  Andr. 
^85.  [J>\  A  general  rate  by  the  feflions  on  the  feverai  pariflies,  cifi.  with  orders  to  the  church- 
wardens, feff.  to  afTefsthe  inhabitants,  is  fufficient.     Id.  loi. 

^  3.  Conftables  neglecting  to  afTefs,  collect,  or  pay  the  money, 
io  forfeit  forty  fhillings,  and  treafurers  paying  any  money  but  by 
order  of  juftices  at  feflions,  to  forfeit  five  pounds. 

§  4.  F;aes  impofed  upon  prcfentments  or  indictments  not  to  be 
returned  into  the  Exchequer,  but  to  be  paid  to  the  treafurers, 
and  applied  towards  the  building  or  repairing  of  the  bridges. 

§  5.  All  matters  concerning  the  repair  of  bridges  to  be  deter-  {<■)  Thi^aa 
mined  in  the  county  where  they  lie,  and  not  eifevvhere  ;  and  no  "'^"1^0^''' 
prefentment  or   indictment  for  non-repair  of   bridges  and  the  which  ths 
highways  at  the  end  thereof,  to  be  removed  by  certiorari  U).         ^ountv  i, 

bound  ;o 
repair  ;  for  where  a  private  perfon,  or  a  pariih,  is  charged,  and  the  right  will  come  in  queftion,  the  ftat. 
of  5  «  6  W.  &  M.  c.  II.  hath  allawed  ti.e  jjranti.-.g  of  a  ccrrhnrl.    2  Str.  900.    i  Barnard.  44^. 

§  6.  Juftices 
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§  6.  Juftices  to  allow  a  fum  not  exceeding  T^d,  in  the  pound  to 
perfons  concerned  in  the  execution  of  this  aft. 

§  7.  Perfons  profecuted  for  any  thing  done  by  them  under 
this  aft  to  plead  the  general  ifTue,  and  give  this  aft,  and  the  aft 
of  22  H.  8.  c.  5.,  and  the  fpecial  matter  in  evidence;  and  upon 
the  plaintiff  being  nonfuited,  or  having  a  verdift  againft  him,  to 
have  double  cofts. 

§  8.  This  aft  not  to  difcharge  particular  perfons,  eflates,  or 
places  heretofore  liable  to  the  repairs  of  any  bridge. 

§  9.  'All  forfeitures  and  penalties  incurred  by  this  aft  to  be 
applied  towards  repairs. 

§  13.  In  all  informations  or  indiftments  the  evidence  of  the 
Inhabitants  of  the  town  or  county  in  which  decayed  bridges  or 
highways  lie,  fliall  be  admitted. 

By  12  G.  2.  6-.  29.  §  13.,  No  part  of  the  county  rate  to  be 
levied  by  that  aft  fhall  be  applied  to  the  repair  of  any  bridges> 
but  upon  prefentment  of  the  grand  jury. 

By  §  14.  Juftices  {a)  at  their  general  or  quarter  feflions  may  con- 
traft  for  the  repairs  of  bridges  for  any  term  not  exceeding  {tvtn 
years,  the  contraftor  giving  fecurity  for  the  due  performance  of 
his  contraft,  and  the  juftices  giving  notice  at  their  feflions  of 
their  intention  of  entering  into  fuch  contraft.  The  contraft  to 
be  made  at  the  loweft  price  propofed,  and  when  agreed  to,  to  be 
entered,  together  with  all  orders  relating  thereto,  in  a  book  to  be 
bridge"  and  ^^P*"  ^^  ^^^  clcrk  of  the  peacc,  y^ .,  who  fhall  keep  it  among  the 
to  make  any  records  of  the  county,  l^c.y  to  be  open  to  the  infpeftion  of  any 
tontradtfor  of  the  jufticcs  within  the  limits  of  their  commiflions,  and  by  per- 
re^buiTdfng^   ^^^^  employed  under  this  aft,  without  fee  or  reward. 

to  be  executed  by  the  clerk  of  the  peace  on  behalf  of  the  county ;  and  afterwards  made  an  order  adopt- 
ing a  contract  for  re-building,  propofed  by  the  committee,  and  diredled  to  be  prepared  by  the  clerk  of 
the  peace  ;  which  contradl  was  thereupon  executed  by  the  clerk  of  the  peace ;  and  the  juftices,  at  a  fub- 
fequent  feflions,  confirrriCd  all  the  refolutions  of  the  committee  :  the  zGts  of  the  committee,  fo  con- 
firmed, were  the  adts  of  the  feflions,  and  the  aurhority  given  to  the  committee,  and  fo  exercifed  by 
them,  was  not  fuch  a  delegation  of  power  by  the  feflions  as  invalidated  their  order.  5  Term  Rep. 
279. 

{b)  This  By  14  G.  2.  c.  33.  Juftices  at  their  general  or  general  quarter 

power  of  feflions  are  empowered  to  purchafe  lands  [b)  near  to  any  county 
lands,  im-  bridge,  for  the  purpofe  of  enlarging  or  rebuilding  fuch  bridge,  not 
pliediy  gives  exceeding  one  acre  for  eachr  bridge,  which  land  ftiall  be  paid  for 
*lter?n"'the^  out  of  the  mouics  raifed  by  the  county  rate  under  the  12  G.  2., 
pofltion  of  by  the  county  treafurer  thereto  authorifed  by  order  under  the 
the  bridge  to  hauds  and  feals  of  the  majority  of  the  juftices  at  feflTions,  and 
venienc  '^of"  ^^^^  ^^  Conveyed  to  fuch  perfon  or  perfons  as  the  majority  of  the 
the  pubiick.  faid  jufticcs  at  fuch  feflions  fhall  appoint,  in  truft  for  the  en- 
5Term  Rop.  larging  or  rebuilding  of  the  refpeftive  bridges.] 

aos,  3. 


{a)  Where 
the  jufl:ices 
at  feflions 
appointed  a 
committee 
of  magif- 
trates  to  in- 
fpeft  the 
-ftate  of  a 
county 
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BURGLARY  is  a  felony  at  the  common  law,  in  breaking  H.p.  c.  So. 
and  entering  the  manfion-houfe  of  another,  or  a  church,  or  3  Jnft-  63. 
the  walls  or  gates  of  a  walled  town,  in  the  night,  with  an  intent  ^l   '03!:^* 
to  commit  fome  felony,  whether  fuch  felonious  intention  be  ex-  c.  99, 
ecuted  or  not.  ^'°'"- 3i- 

22  Ail.  pi. 
93.  1  Hawk.  P.  C.  c.  38.  [4  BI.  Com.  223.  Biirglatores,  or  hurgatorts,  were  fo  called,  according  to 
Sir  H.  Spelman,  qucd  dum  alii  per  comfos  latrodnantur  eir.inhs,  hi  bur-gos  pertir.ac'ius  effringur.t,  et  defra- 
dantur.  And,  in  the  opinion  of  the  fame  writer,  the  word  burg'.aria  was  brought  here  by  the  Nor- 
mans, for  he  doth  not  find  it  among  xht  Saxons.  The  crime,  however,  is  noticed  in  our  eatlieft  laws, 
under  the  names  or  hupbfirec,  and  hampocne,  and  was  punifliable  with  death.  Vide  LL.  Canuti, 
cap.  61.  &  Hen.  i.  c.  13— The  defcription  of  the  offence  hath  varied  at  different  times,  and  hath 
been  much  larger  than  it  is  at  prefent :  nor  doth  the  circumftance  of  time,  which  is  now  of  its  very 
eflence,  feem  to  have  been  formerly  much,  if  at  all,  attended  to ;  its  malignity,  for  majjy  centuries, 
being  fuppofed  to  confift  merely  in  the  invafton  on  the  right  of  habitation,  of  which  the  hw  of  Eng~ 
land  hath  always  had  fo  tender  a  regard.  It  doth  not  appear,  at  lead  the  editor's  refearches  have  not 
enabled  him  to  difcover,  at  what  particular  period  this  circumltance  was  firft  deemed  eflential  to  the 
crime.  However,  it  mufthave  been  fettled  before  the  reign  oi  E.  6. ;  for,  in  the  4th  year  of  that  king, 
we  find  it  exptefsly  laid  down,  that  it  fliall  not  be  adjudged  burglary,  "  n[li  ou  U  infreir.der  del  tncajon 
efl per  noEltttt,  Br,  tit.  Corone,  pi.  1S5. ;  and  two  years  before,  we  meet  with  ^tr  «cf?tw,  introduced, 
as  of  courfe,  in  the  mention  of  this  offence.     Id,  pi.  i  So.  J 

In  this  definition  it  will  be  neceflary  to  confider, 

(A)  What  Breaking  is  fufEcient  to  conflitute  this 

Offence. 
(E)  What  Entry. 

(C)  Whether  both  be  neceffary. 

(D)  What  fhall  be  accounted  Night-time  for  that 
Purpofe^ 

(E)  In  what  Place  this  Offence  may  be  committed. 

(F)  Of  the  Intention  to  commit  fome  Felony. 

(G)  How  this  Offence  is  punilhed,  and  the  Offender 
excluded  his  Clergy. 


(A)  What  Breaking  is  fufficient  to  conftitute  this 

Offence. 

/^NE  who  comes  down  by  a  chimney,  who  opens  a  window,  H.P.C.  So. 
^^   or  breaks  the  glafs  thereof,   unlocks  a  door,  or  draws  the  3 1"'*- ^4- 
latch  of  a  door,  is  guilty  of  breaking  the  houfe,  as  much  as  if  he  p.  c."^.'.« 
had  adually  forced  open  the  door,  or  had  broken  a  hole  in  the  ^  4.     '' 
wall,  ^c. 

Alfo, 


Ctom.  ;;•.  Alfo,  if  OHC  a/TiuIt  a  houfe  v  iih  an  intent  to  rob  it,  and  iliC 
And.  115.  owner  of  tlic  houfe,  in  order  to  drive  liiin  away,  opens  the  door, 
J  H*a\»lc.       ^^'^  ^^^  thereupon  enters,  he  is  gailty  of  breaking  the  houfe. 

P.  C.  c.  38.  §  4.,  leavei  this  a  quc-crc.     Yet  fee  the  ucxt  claufe. 

Kdy.ngt,  If  perfons  coming  to  an  houfe  with  ^n  intent  to  rob  ft,  are  let 

erom?-'  ^"  under  a  pretence  of  buGnefs  with  the  owner,  aud  then  rifle  the 
Dale  c.  99.  houfe;  or  if  perfons,  having  fucli  a  felonious  intent,  take  lodg- 
H.P.c.  81.  ings  in  a  houfe,  and  then  fall  on  the  landlord  and  rob  him;  or 
P.  cTc.'iS.  ^  perfons,  having  fuch  intent,  raife  an  hue  and  cry,  and  pre- 
\  5.  vail  on  the  conftable  to  fearch  the  houfe,  and  being  let  in  by  that 

means,  bind  the  conftabie  and  rob  ;  in  tkefe  cafes  die  offenders 

have  been  adjudged  guilty  of  burgla.vy. 
Kelyngc^o.  It  is  burglary  for  one  who  enters  by  an  open  door,  or  lies 
ti  g^  ^  *^*  '^^  ^  houfe  by  the  owner*':  roifent,  to  unlatch  a  chamber-door 
»  Hnwk.  with  a  felonious  intent.  So  if  a  fervant  draws  the  latch  of  the 
v,c.  c.  3S.  chamber-door  in  whieh  his  mailer  lieSj  with  au  intent  to  murder 
!,'*•    -        him. 

Stra.  48  r. 

H.  H.  P.  C.  56c.     Hut.  20.  3  J. 

«5tra.  Ui.  By  the  12  Afw.  flat.  I.  rop.  7.  it  is  recited,  "  That  there  had 
.'..   Vt'  J  "  \>&tn  fome  doubt,  whether  the  enterini^  into  a  manJion-houfe 

553.    j^j..ord  .  ,  1.         7  •  •» 

*'  Without  breaking  the  fame,  with  an  intent  to  commit  fome 


iacon  was 


of  opinion  "  felony,  and  breaking  the  faid  houfe  in  the  night-time  to  get 
wVljrv^  **  °^^»  were  burglary  ;  and  thereupon  it  is  deGl:vred  and  enadled, 
but  Ld.'Haie  "  That  if  any  perfon  fhall  enter  into  the  manfion  or  dwellLng- 
thoughtthat  "  houfe  of  another  by  day  or  by  night,  without  breaking  the  fame, 
Bac.^EhVc.  "  ^^^^  ^'^  intent  to  commit  felony,  or  being  in  fuch  houfe  fhall 
H.  H.  p.  c.  "  commit  any  felony,  and  fliall  in  the  night-time  break  the  faid 
55*'J  **  houfe  to  get  out  of  the  fame,  fuch  perfon  is  and  fhall  be  ad- 

"  judged  and  taken  to  be  guilty  of  bavglary,  and  oufted  of  the 
*'  benefis  of  ekigy,  in  the  fame  manner  as  if  fuch  perfon  had 
*'  broken  and  entered  the  faid  houfe  in  the  night-time,  with  an 
"  intent  to  commit  felony  there." 
j  inft.  64.         But  if  one  enter  into  a  houfe  by  a  door  which  he  finds  open, 
Hawjf.  p.c    ^'^  through  a  hole  which  was  made  there  before,  and  fleal  goods, 
c.  ^8.  csrV.,  or  draw  any  thing  out  of  a  houfe  through  a  door  or  win- 

dow which  was  open  before,  or  enter  into  a  houfe  by  the  doors 
open  in  the  day-time,  and  lie  there  till  night,  and  then  rob  and 
go  away,  without  breaking  any  part  of  the  houfe,  he  is  not  guilty 
of  burglary  ;  and  therefore  fuch  breaking,  as  is  implied  by  law 
in  every  unlawful  entry  on  the  polTefiion  of  another,  whether  it 
lie  open  01  be  inclofcd,  though  it  will  maintain  a  common  indi£t- 
nient,  or  adiion  of  trefpafs  quave  chufum  fregity  will  not  fatisfy 
the  •wo\<\i  fdonice  U  burglar  iter  fyeg'it. 
SrjFo!7.  Cupbc?.rds,    prefles,    lockers,    and  other  fixtures  of  the  like 

itdi  joc*      ^''^^^)  v.hkh  merely  fupply  the  place  of  chefts  and  other- ordinary 
utenfils  of  houfchold,    fiiould   be  cr/.ifidered  ia  no  other  light 
than  as  mere  moveables,  parlaking  of  the  nature  of  thefe  utenfils 
^  and  adapt-ed  to  tlve  fame  ufe  j  and  therefore  tjie  breaking  open  a 

cheft  in  the  hsufe,  or  the  door  of  a  cupboard  kt  into  the  w«i!l  of 
aa  hcufc,  is  not  huvcb.rs'. 


(B)  What  Entry. 

A  NY  the  leaft  entry,  either  with  the  whole  or  but  with  part  of  Dah.  c.  59. 
**•  the  body,  or  with  any  inftrumcnt  or  weapon  («),  will  fatisfy  ^'^•^'  **** 
the  word  iniravlt  m  an  indictment  of  burglary;  as  if  one  do  but  Oom.^sV, 
put  his  foot  over  a  threlhold,  or  his  hand,  or  a  hook  or  piftol  32.  H..K«rk. 
within  a  window,  or  turn  the  key  of  a  door  which  is  locked  on  p^P'^^"  5^- 
the  inGde,  or  difcharge  a  loaded  gun  into  a  houfe,  isfc.  ^^^^  ,0^^ 

108.  [(a)  But  it  fcems,  that  the  inftiumcnt  muft  aftually  be  introdaced  for  the  purpofc  of  committicg 
th:  felony;  and  therefore,  when;  thieves  had  bored  a  hole  through  the  door  with  a  centre-bit,  and  part 
«f  the  chips  were  found  in  the  houfe,  bat  they  had  neither  gotten  in  ihemfelves,  nor  introduced  a  hand  or 
inftrument  for  thepurpofe  cf  taking  the  property,  the  entry  was  ruled  to  be  incomplete.  0,  B.  1785. 
Hawk.  P.  C.  6tlied.  ibz.  n.  i.J 

Alfo  in  fome  cafes,  an  entry  in  law  Is  fufEcIent,  though  there  Crom.  32. 

be  no  a£tual  entry;  as  where  divers  come  to  commit  a  burglary,  H.p.c.  80. 

and  fome  (land  in  adjacent  places,  and  the  others  entei  and  rob,  p/^,  ^^^^g] 
they  are  guilty ;  for  the  acl  of  one  is  the  act  of  all. 

And  upon  this  ground  Hawkins  argues,  that  a  fervant  within  a  Hawk.  P.C. 

houfe,  who,  :n  confederacy  with  a  rogue  lets  him  in  to  him,  is  *=•  38.    But 

as  much  guilty  of  burglary  as  if  he  had  been  without  the  houfe.  '^Ht\l\l\%\t 

is  only  robbery  in  &.i  fervant.  H.  P.  C.  8i.  K.  H.  P.C.  i"yi  fays  it  is  burglary  in  both.  See 
aSt-a.  S81.  »      loSt.  Tr.  454. 

*  Comwal's  cafe,  fimilar  to   the  text;  and  at  a  meeting  of  all  the  Judges  a:  Serjeaats  Inn,  tbejr 
x:re  ail  of  opinion  i:  was  burg'ary  in  both. 


(C)  Whether  both  be  necefTary. 

'THERE  muft  be  both  a  breaking  and  an  entry  ;  for  both  the  H.P.c.  Zo, 
■*•      words  fi'igit  and  iniravlt  are  neceflary  in  the  indicLment ;  L^"'^  p'^^ 
and  therefore  if,  on  a  bare  aflault  upon  a  houfe,  the  owner  fling  c.  33.  s.  P.* 
out  his  money,  it  is  no  burglary.  accord. 

But  he  fays 
there  are  fome  loofe  opinions  to  the  contrary  j  for  which,  <vtdc  the  authorities  there  cited. 


(D)  What  fhall  be  accounted  Night-time  for  this 

Purpofe. 

'TpHE  word  ncBanter  being  precifely  neceflary  in  every  indl£l-  DJt,  c.  09. 
-*■     ment  for  this  offence,  cannot  therefore  be  fatisfied  in  a  legal  ^^-^z^- 
fenfe,  if  it  appear  upon  the  evidence  that  there  was  fb  much  day-  H.p.c.79, 
light  at  the  time  (^),  that  a  man's  countenance  might  be  difcerned  3  i"^-  63. 
^k^^by.  _  ^f-^p,^_ 

C.  3S.  But  in  fom?  of  thefe  book:,  there  arc  opinicrs,  that  burglary  may  be  committed  at  any  time 
after  fun-fet,  and  before  fun-tifmg.  [{h]  Bat  this  does  net  extend  to  moon-light 5  fjr  then  many 
midnight  burglaries  would  go  unpunlihcd  j  and  bcfidis,  the  malignity  of  the  offence  doth  not  fo  properly 
arife  from  its  being  done  in  the  dark,  as  at  the  dead  of  night,  when  all  the  creation,  except  bealla  of 
prey,  are  at  itA,  when  fl.ep  lias  difirmed  the  owner,  and  rer.dercd  his  caftle  defencclefs.     4  Bl.  Comm. 
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(E)  In  what  Place  this  Offence  may  be  committed. 

H.P.C.  83,  A  CCORDING  to  the  conftant  courfe  of  late  precedents  and 
?*-8         "  opinions,  it  feems  neceffary  to  have  the  word  tnanftonalis 

4C0.  40.  a.  in  the  indi£lment ;  and  therefore  that  the  offence  can  be  only 

3  inft.  64.    committed  in  a  dwelling-houfe. 
67-;  but  " 

And.  302.  and  S.  P.  C.  mention  precedents  of  indidlments  of  burglary^i«  domo,  without  adding 
manjionali.  Alfo,  it  is  agreed,  that  burglary  may  be  committed  in  breaking  churches,  or  the  walls  or 
gates  of  a  walled  town,  in  which  the  word  matifionalh  cannot  be  made  ufe  of  j  but  thefe  are  faid  to  be 
diftinfl  burglaries ;  though  Lord  Coke  fays,  that  as  to  a  church,  it  may  properly  enough  be  alleged, 
being  the  manfion-houfe  of  God  j  quare.  3  Inl>.  64.  Bro.  Conn-  93.  as  Aff.  39.  95.  Poph.  42. 
ay  Afl".  38.  Dalt.  c.  99.  4  Bl.  Comm.  224.  Burglary  in  an  apartment  in  the  ^frican-houie,  it 
ajuit  be  laid  to  be  the  Tnanfion-houk  of  the  Company.     Foft.  Cr,  Law,  38,  39. 

Crom.s'.b.  A  houfc  which  a  man  dwells  in  but  for  part  of  the  year, 
Dalt.  c.  99.  Q-j.  v\'hich  he  hath  hired  to  live  in,  and  brought  part  of  his  goods 
Mo.  660.  '  ^"^°J  ^"^  hath  not  yet  lodged  in  (a),  or  which  his  wife  hath  hired, 
pi.  903.        though  without  his  privity,  and  lives  in  without  him,  will  fatisfy 

4  Co.  40.  a.  j.|^g  words  dotnus  matifi'jnalis  in  an  indiftment  of  burglary,  though 
-„-'      *     no  perfon  were  in  it  at  the  time  of  the  offence. 

Jones,  394..  Kelynge,  52.  Poph.  42.  52.  3  Inll.  64.,  fo  agreed  by  all  thefe  books.  Hawk.  P.  C, 
c.  38.  Foft.  Cr.  Law,  77.  [{a)  But  it  hath  been  determined,  that  a  houfe  under  repair,  but  not  yet 
inhabited,  though  the  owner  have  depofited  part  of  his  efFef^s  in  it  with  a  view  to  refide  in  it,  is  not 
his  dwelling-houfe,  and  therefore  not  the  obje£l  of  burglary.  Lyon's  cafe,  0.  5.  Jan,  1778,  Leach's 
Cafes,  169.  So  of  an  unfiniflied  houfe,  though  one  of  the  workmen  conftantly  flept  in  it  for  the  pur* 
pofe  of  protefting  it.     Fuller's  cafe,  0.  £>  Dec.  1782.    Ibid,  n.] 

5  Inft.  64.  Alfo  all  out-buildings,  as  barns,  ftables,  dairy-houfes,  ^c.  ad- 
Bro'^tit ^^'  joining  to  a  houfe,  are  looked  upon  as  part  thereof,  and  confe* 
Coron.  I'so.  quently  burglary  may  be  committed  in  them  j  but  if  they  be  re- 
Crom.  32.b.  moved  at  any  diflance  from  the  houfe,  it  feems  that  it  has  not 
Hawl^pfc!  ^^^^  ufual  of  late  to  proceed  againft  offences  therein  as  bur- 
c  38,    '  '  glaries. 

£Cariand's  cafe.     Leach's  Oaf.  130.] 

But  it  does        Alfo  a  chamber  in  die  of  the  inns  of  coiirt  whcrem  a  perfon 

^°^  'd^^h  ufually  lodges,  or  a  lodging  in  a  part  of  a  houfe  a£lually  divided 

an  apart-  from  the  reft  of  the  houfe,  and  having  a  door  of  its  own  to  the 

ment  hired  ftrcet,  are  agreed  to  be  called  properly  manfion-houfes. 

by  a  lodger 

for  a  certain  time,  and  not  divided  from  the  reft  of  the  houfe,  by  having  a  different  door,  &c.  can  be 
called  his  manfion -houfe.  Kelynge,  83.,  holds,  that  it  cannot;  but  Hawk.  P.O.  c.  38.  §I3'» 
fcems  cont.  [If  the  owner  of  the  houfe  inhabit  any  part  of  it,  and  there  be  no  feparate  outer  door  to 
fuch  part,  the  houfe  fliail  be  faid  to  be  his  dwelling-houfe ;  but  if  he  do  not  deep  under  the  fame 
roof,  then  the  different  apartments  ihall  be  faid  to  be  the  refpeftive  dwelling-houfes  of  the  feveral  per- 
fons  renting  them.  Rex  v.  Rogers,  Leach's  Caf.  84.  Cowp.  i.  Leach.  205.  333.  Lofts  over 
coach-houfes  and  ftab'.es,  converted  into  lodging-rooms,  and  having  an  outer  door  common  to  the  fe- 
veral inmates,  may  be  faid  to  be  the  dwelling-houfes  of  their  inhabitants,  though  not  rated  to  the  parifii 
books  as  dwelling-houfes,  but  merely  as  appurtenances  to  the  coacb-houfe  and  /tables*    Leach,  Z05.J 

Keiynge,27.  If  feveral  perfons  dwell  in  one  Iioufe,  as  fen'ants,  guefls,  or 
Havvk.P.C.  tenants  at  will,  and  a  burglary  be  committed  in    any  of  their 

apartments,  it  feems  clear  that  the  indidlment  ought  to  lay  it  in 

the  manfion-houfe  of  the  proprietor  *. 

£•  This  was  determined  in  the  cafe  of  Somerfet-houfe,  belonging  to  the  Queen-mother.    If  a  bur* 
glarj  be  comotitied  in  the  apartments  of  a  palace,  ic  muft  be  lUud  to  be  in  the  manftoa- houfe  of  the 

king* 
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king,  t  Hal.  522.  But  ^  In  whofe  houfe  dealing  in  the  Invalid-office  at  Cbc'fea  fliould  be  laid  t* 
be  ?  If  burglary  be  commuted  in  one  of  two  adjoining  Loufes  belonging  to  two  partners,  it  ought  to 
be  laid  to  be  in  the  ftparate  manfion  of  the  partner  in  whofe  houfc  it  w-is  commitred,  if  there  be  no 
internal  communication  between  the  two  houfes,  although  the  lent  and  taxes  of  the  houfe  are  paid  ouc 
of  the  partnerlhip  fund.     Martha.  Jones's  cafe,  Leach,  434] 

Burglary  cannot  be  committed  in  a  (liop  {a)  or  workhoufe  h.P.C.  83, 
which  is  leafed  to  one  for  his  ufe  in  the  day-time  only,  nor  in  a  li  Air.  95. 
ground  enclofed,  nor  in  a  booth  *  or  tent.  '^"  s^pjc. 

30.  Dalt.  c.  99.  Crom.  31.  i  Hawk.  P.  C.  c.  38.  [{a)  It  ha-h  been  determined,  ihat  bur- 
glary may  be  comnaitted  in  a  Ihop  adjoining  to  a  houfe,  if  unJer  the  lame  roof,  and  within  the  cur- 
tilage, although  there  be  no  internal  communication  between  the  ihop  and  the  houfe,  and  no  perfoa 
fleep  in  the  houfe,  and  che  fhop,  together  with  fome  apartments  in  the  houfe,  be  rented  out  by  the 
owner.     Gibfon,  Mutton,  aod  Wigg's  cafe.  Leach,  28 7.  J 

*  Clergy  is  taken  away  from  thofc  who  rob  any  perfon  in  their  dvvelling-houfc  or  booth,  5  and 
6  Ed.  6.  c.  9.     18  El.  c.  7. 

[By  13  G.  3.  c.  38.  burglary  in  any  houfe,  (hop,  ^c.  belong- 
ing to  the  plate-glafs  company,  with  intent  to  fteal  or  deftroy  the 
ftock  or  utenfils,  is  declared  to  be  fmgle  felony,  and  puniftied 
with  traufportation  for  feven  years.J 

(F)  Of  the  Intention  to  commit  fome  Felony. 

THE  indi£lment  muft  allege,  and  the  verdifl  find,  an  inten-  Dyer,  99,- 

tion  to  commit  fome  felony,    though  it  be  not  neceflary  P'*  S^* 

that  a  felony  be  aftually  committed  -,  for  if  it  appear  that  there  .  j^^  "' 

was  only  an  intention  to  commit  a  trefpafs,  there  can  be  no  bur-  Keiy.  30. 

glary:  but  it  feems  that  an  intention  to  commit  a  rape,  or  fuch  ^.P.c.  83, 

other  crime,  which  was  a  trefpafs  only  at  law,  and  is  made  fe-  ^\  co^°^' 

lony  by  ftatute,  will  make  a  man  guilty  of  burglary,  as  much  as  Dalt.  c.  99. 

if  fuch  offence  were  a  felony  at  common  law ;  becaufe,  where-  0^^}*' 

ever  a  ftatute  makes  any  offence  felony,  it  incidentally  gives  it  all  §10' 
the  properties  of  a  felony  at  common  law. 


(G)  How  this  Offence  Is  pumfhed,  and  the  Offender 
excluded  his  Clergy. 

'T^HIS  offence  has  been  punifhed  like  all  other  felonies,  by 
'■'    hanging,   fmce  the  following  ftatutes,  which  ouft  the  of- 
fenders of  the  benefit  of  their  clergy.     For, 

By  I  Ed.  6.  cap.  12.  §  10.  the  principal  is  excluded  in  all  cafes  Videi 
except  that  of  challenging  more  than  twenty,  if  any  body  be  in  ^^awk.P  C. 
the  houfe  at  the  time  of  breaking,  and  thereby  put  in  fear,  t^c.     g^^.^and  til 

authorities  there  cited. 

Alfo  the  principal  In  every  burglary,  whether  any  perfon  were 
in  the  houfe  at  the  time  or  not,  is  excluded  from  his  clergy  by 
18  Eliz.  cop.  7.,  upon  a  convidlion  by  verditl,  outlawry,  or  con- 
feflion. 

Alfo  by  3  y  4  /-F.  ^  AL  cap.  9.,  every  perfon  who  fhall  coun- 
fcl,  hire,  or  command  any  perfon  to  comnait  any  burglary,  being 

thereof 
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thereof  convI£led  or  attainted,  or  being  indicted,  and  Handing 
mute,  or  challenging  peremptorily  above  twenty,  Ihall  not  have 
his  clergy ;  and  by  this  ftatute  principals  in  burglary  (landing 
mute,  or  challenging  peremptorily  more  than  twenty,  are  oufted 
of  tlieir  clergy. 

[By  ID  ^  1 1  7V.  2'  c.  23.  §  2.,  the  profecutor  of  a  burglar  to 
conviftion  is  entitled  to  a  certificate,  which  may  be  once  affigned, 
and  which  difcharges  him  or  his  aflignee  from  all  parifli  and  ward 
ofiices.  The  K^Ann.  f.  31.  hath  added  a  reward  of  40/.,-  and  an 
accomplice  being  out  of  prifon,  difcovering  two  or  more  felons, 
is  entitled  to  the  like  reward  and  a  pardon.  And  by  the  laft  aft, 
the  receivers  of  the  goods  ftolen,  and  receivers  of  the  burglars,  are 
declared  acceflaries,  and  excluded  from  their  clergy.  And  if  the 
principals  cannot  be  taken,  they  may  be  tried  as  for  a  mifdemeanor. 
By  10  G.  3.  r.  48.,  the  receivers  of  ftolen  jewels,  gold,  or  filver 
plate,  watches,  where  the  ftealing  (hall  be  accompanied  with  a 
burglary,  or  robbing  on  the  highway,  fhall  be  triable  as  well  before 
convi6tion  of  the  principal,  whether  he  (hall  be  in  or  out  of  cuf- 
tody,  as  after,  and  be  tranfported  for  fourteen  years.  By  23  G.  3. 
c.  88.,  every  perfon  apprehended  having  upon  him  any  implement 
of  houfe-breaking,  with  intent  felonioufly  to  break  and  enter  into 
any  dwelling-houfe,  ware-houfe,  coach-houfe,  ftable,  or  out-houfe, 
fhall  be  deemed  a  rogue,  is^c.  within  17  G.  2.  c.  5.3 
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Moor,  583.  A  By-law  is  a  private  law  made  by  thofe  who  are  {a)  duly 

rTii*e  word  "^  (  )  authorized  thereunto  by  charter,  prefcription,  or  [c)  cu{- 

hy-hi-u)  is  torn,    for  the  (i)  confervation  of  order  and  good  government 

derned  by  within  fomc  particular  place  or  iurifdidlion. 

fome  from  *  *  •' 

bupujj,  bupj,  bujih  S.  byr,  I.,  a  town  or  boroueh,  and  laja,  S.  law.  By  others  from  by,  S.  bij, 
denoting  private,  and  laja.]  [a')  A  power  of  making  by-laws  is  included  in  the  very  adl  of  incorpo- 
rating, and  incident  to  every  corporation  aggregate,  without  exprefs  words  in  the  charter  ;  all  by-law* 
mud  ever  be  fubjeft  and  fquared  to  the  rule  of  the  general  law  of  the  realm,  as  fubordinate  to  it. 
Hob.  211.  [Where  the  power  of  maJc'iBg  by-laws  is  by  charter  given  to  a  feleft  body,  they  do  not  re- 
prefenC  the  whole  cummunity,  and  therefore  cannot  aflume  to  thcmfelves  what  belongs  to  the  body  at 
hrge.  But  where  the  power  is  in  the  body  at  large,  'they  may  delegate  their  right  to  a  feled  body,  who 
thus  become  the  repiefentative  of  the  whole  coirimunity.  3  Burr.  1837.  But  where  a  power  is  given 
by  charter  to  a  feleft  number  to  make  by-laws  In  the  ftead,  for,  and  in  the  name  of,  the  "whole,  and  a 
by-law  is  returned  as  made  by  the  body  at  large,  fuch  by-law  may  be  good,  for  it  may  have  been  made 
by  the  fclefl  body  afting  in  the  name  of  the  whole,  and  if  found  to  be  made  in  due  trarner,  it  fhall  be 
fo  intended,  i  Burr.  130,  1.]  (1^)  By  the  19  H.  7.  c.  7.  itisenaded.  That  no  ordinance  fhall  he 
made  in  diminution,  or  to  the  difinherUance  of  the  prerogative  of  the  king,  nor  againft  the  comm  . 
profit  of  the  people,  unlefs  they  are  examined  and  approved  by  the  chancellor,  treafurer  of  Englard, 
chief  jiiflices  of  either  bench,  or  three  of  them,  or  both  juflices  of  afljfe  in  their  circuit,  where  the 
ordinance  is,  £f<:.  ;  nor  fhall  reflrain  any  to  fue  to  the  king  againft  fuch  ordinances.  [This  ftatute 
extends  only  to  guiWs,  ffawroltjes,  fSji-  j  hoi  to  cities,  kjroughs,  i^c.     Pu  Act.  ^0  JV.  44.     And 

if 


if  lawful  and  reafonable,  the  by-law  will  be  good,  though  net  confirmed,  or  allowed  according  to  this 
ftature]  Roll.  Abr.  363.  5  Co.  63.  Comb.  222.  (c)  Where  a  by-law,  founded  on  a  particular 
cuftom  before  allowed,  and  become  part  of  the  common  law,  fliau  be  operative  by  the  cu.ljrr,  though 
otherwif;  it  would  be  void,  1, iJi  had  of  Cuf}oms,  and  Raym.  294.  Caiter,  03.  114.  Bridgm.  140. 
Brown.  177,  178.  Skin.  375.  {d)  The  inhabitants  of  a  town,  '■■;l.out  any  cuftom,  may  make 
by-laws  for  the  repair  of  iheii  church,  highways,  or  fuch  ouisr  thing  as  is  for  the  publick  good  j 
and  in  fuch  cafe,  the  greater  part,  witlioul  any  cuftom,  fliail  bind  all.  5  Co.  63.  Mo.  579. 
Erownl.  zSS.  Hob.  212.  Mod.  194.  Of  by-laws  for  the  be-:er  regulation  of  commons,  i./Vf  head 
Ccmmon,  and  Roll.  Abr.  365.     Leon.  190.     And.  234.      3  Lcjii.  3S.  264.    Dalf.  95.    Palm.  396. 

[The  validity  of  a  by-law  cannot  be  queflioned  in  a  fummary  way  a  Burr.  777. 
upon  motion,  on  the  return  to  a  habeas  corpus  cum  caiifdy  from  any 
other  corporation  but  that  oi  London  :  but  the  plaintitFmuft  begin  de 
novot  and  declare  over  again  in  the  fuperior  court.  The  reafon  (a)  {a)PeTDen' 
of  this  diftin£lion  between  the  city  of  Loud:,/!,  and  all  other  nifon,J.iiii, 
cities  and  corporations,  may  perhaps  avife  from  particular  me- 
thods of  recovery  being  eftablifhed  and  allowed  by  the  culloms  of 
Londo?tj  which  cannot  be  pursued  in  the  fuperior  courts  j  lo  that 
the  fliewing  that  to  be  the  caufe,  is  a  good  caufe  of  detainer.  For 
upon  thefe  writs  of  habeas  corpus^  the  perfon  to  whom  they  are  di- 
rected muft  fhew  a  good  caufe  of  detainer:  and  if  the  fuperior 
courts  cannot  proceed,  as  the  culloms  of  Lc/rc^sw  authorize  their 
courts  to  proceed,  it  is  a  good  caufe  of  detainer ;  therefore  the  fu- 
perior court  will  there  enter  into  the  validity  of  the  by-law  to  fee 
whether  that  be  the  cafe  or  not ;  and  if  the  by-bw  appears  to  be 
bad,  the  party  {hall  be  difcharged,  as  being  detained  without  caufe.  j 

As  every  by-law  muft  be  reafonable  in  itfelf,  and  agreeable  to  8  Co.  12G. 
the  general   lava's  of  the  realm,  and  be  framed  fo  as  to  advance   ['^ 's /-^'ato 
the  benefit  of  that  place  where  it  is  made  to  operate,  I  fiiall  there-  aiTerted  by 
fore  confider,  Koit,  c.j. 

that  every 

(A)  Such  By-Laws  as  relate  to  the  appointing  and  ^^^^i:^\^^ 
eledting  of  Members  of  a  Corporation.  benefit  of 

(B)  Such  as  are  made  in  Reftraint  of  Trade.  tion  is  ad- 

(C)  Such  as  are  made  to  prevent  Nuifances.  for' that  re*. 

(D)  Such  as  afTed  Strangers.  fuch^c'^.m! 

(E)  Such  as  in  the  Frame  and  Make   of  them  are  Ss'tTe'^' 
void,  by  ordainino;  a  Method  of  enforcing  Obe-  ^/"^  t°"^f^; 

;        •'  O  "  ftone  of  all 

dience  to  them  contrary  to  Law.  hy-iaws. 

''  _  _  Carth.  482. 

But  the  true  teft  of  all  by-laws,  according  to  Mr.  J.  Wilmot,  is  the  intention  of  the  crown  in  grant- 
ing the  charter,  and  tlie  apparent  good  cf  the  corporation.  3  Burr.  1S3S.  Perhaps  the  criterions  are 
not  fufficiently  marked  out,  and  explicit,  by  cither  of  thefe  authorities.— It  is  not  nece.Tary  to  fet  out 
in  the  preamble  all  the  reafons  of  the  by-law.     3  Burr.  1324.] 


(A)  Such  By-Laws  as  relate  to  the  appointing  and 
eleding  Members  of  a  Corporation. 

|F  there  be  a  corporation  made  and  incorporated  by  the  name  vje^^^tiot 
■*•   of  mayor  and  conwvmaltyy  and  by  the  charter  the  mayor  be  ap-  C  r^.ra:hns, 
pointed  to  be  chofen  by  the  commonalty,  and  in  the  faid  charter  jea^'/^'  . 
Voj„  I.  N  n  there 
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273.  s.  c.  there  be  a  power  given  to  them  to  make  by-laws  for  the  better 

[i  itr.  314-  order  and  government  of  the  laid  corporation  {a),  they  may  make 

iS'i?s "p*^  ^  by-law,  that  a  rele£l  number  of  the  commonahy  Ihali  be  cho- 

Butab.-  fen,  by  whom  the  mayor  Ihall  be  chofen  for  avoidance  of  po- 

law  cannot  j^^  confufion. 

Itrike  eft  an    f 

in'-c'^ril  part  of  t'lC  eloftors  ;  neither  can  it  narrow  the  defcription  of  perfons  eligible,  or  fuperadd  a  qiu- 

Iflicacion  not  required   by    the   charter.      Rex  v.  Spencer,    3  Burr.  1827.     Sec  too,    4  Burr.  2204.] 

(a^   But  where  members  cf  parliament  are  to  be  chofen  by  all  the  commonalty,  the  eleftion  cannot  by  a 

by-law  be  given  to  a  felect  number  ;  for  free  eiedions  for  members  of  parliament  ire  fro  bono  fubl'm  } 

and  thii  is  not  to  be  compared  to  the  cafe  of  eiedions  of  mayors,  i^c.     4  Inft.  48,  49. 

Raym  446.  If  a  by-law  is  made  by  the  company  of  Vintners  in  Londony  that 

Taverner's  gyery  freeman  of  the  faid  company  who  fhall  be  chofen  and  ad- 

"1.  ^Aby''-  nilttcd  to  be  a  liveryman,  fliall  pay  31  /.  13X.  4^/.,  ^c,  this  is  a 

Jaw  by  the  good  by-law  i  for  this  being  a  degree  of  pre-eminence  to  which 

company  of  j^^gj^  q£  fabftance  only  are  raifed  j  and  there  being  a  neceflity  for 

geonsj^hat  nioncy  to  fupport  the  honour  and  reputation  of  the  company, 

every  one  verc  the  fum  more  or  lefs,  it  could  not  make  the  by-law  void, 

choien  ftew-  ^yjjjig  jj  binds  ouly  the  members  of  the  corporation  -,  for  when  a 

fe;t2c/on'  man  doth  agree  to  be  of  a  company,  he   doth  theteby  fubmit 

refuiai  of  his  himfelf  to  the  laws  thereof. 

taking  upon 

him  the  office,  he'.d  good.     2  Lev.  252.     Vide  Lutvv.402. 

Salk.  142.  A  by-law  made  in  London^  that  no  freeman  chofen  fherlfF,  £3*^., 
pi.  I.  Ld.  ^j^ij  be  excufed,  unlefs  he  voluntarily  fwear  he  is  not  worth 
S.^c.  ^  *  10,000/.,  and  bring  fix  other  citizens  to  vouch  in  like  manner, 
i2?i/rod.27o.  on  their  oaths,  that  they  believe  it  to  be  true ;  and  if  he  openly 
(>^^f,^!<f*  refufe  to  take  the  office,  then  to  forfeit  the  fum  of  500/.,-  viz. 
s.c.'at  *  400/.  to  the  city,  and  100/.  to  the  next  man  that  flaall  hold  the 
large,  and     office  ;  held  {0)  a  good  by-law. 

ieveral  ex- 
ceptions taken   to  it.     5  Mod.  438.  440.  S.  C.     {h)  That  every  common-councilman  who  refigns 
his  o.Oice,  ihall  forfeit  10/.,  a  good  by-lav>?.     Lutw.  402.  405.      *  Of  a  company  to  eled  upon  their 
livery  fach  and  fo  many  of  their  members,  as  fliould  feem  moit  meet  and  convenient  to  them,  on  paia 
to  forfeit  25  /.  on  refufal  to  accept,  or  to  pay  the  admiffion-fee,  is  a  good  by-law.     i  Bur.  235. 

Mayor,  Cfi.  [V/herc  a  corporation  having  right  to  make  by-laws  to  govern 
onm-irg-  ♦.j^g  inhabitants,  and  to  make  fecondary  burgefles  out  of  the  inha- 
fon  Ca"'"'  bitants,  and  capital  burgefles  out  of  the  fecondary  burgefles. 
Temp.  made  a  by-law,  that  every  inhabitant  chofen  a  burgefs,  and   re- 

I-i..rdvv.  284.  fufing  to  ferve,  fnould  forfeit,  ^c. ;  this  was  holden  to  be  a  good 

by-law  •,    though  as  framed,  it  could  afl"ecl  only  an  inhabitant 

refufmg  to  be  a  fecondary  burgefs,  not  a  fecondary  burgefs  re- 

fufmg  to  be  a  capital  burgefs. 
Rex  V.  Ere-       Where  the  title  to  the  freedom  of  a  borough  as  given  by  the 
too,  4  Burr,  conflitution  of  the  crown  was  by  birth,  fervitude,  or  eledlion,  a 
^  by-law  that  any  perfon  (not  fo  entitled)  fliould  be  admitted  to  the 

freedom  of  the  borough,  upon  payment  of  the  fum  of  ten  pounds, 

was  holden  bad. 
Newlins  V-.        Where  the  mode  of  ele£llng  officers  is  not  particularly  pointed 
Franci?,        Q^j.  by  charter  or  prefcription,  the  corporation  may  from  time  to 
Isg^"^  '^^'  time  make  by-laws  to  regulate  their  eledtions.^ 
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(B)  Such  as  are  made  in  Reftraint  of  Trade. 

A  New  corporation  not  having  any  (a)  prefcription  to  appro-  Roll.  Abr. 
"*^  priate  to  themftrlves,  and  exclude  others,  cannot  make  a  by-  364-    Hob. 
law  to  exclude  all  perfons  from  ufing  an  art  or  trade  in  their  NoVrislnd 
town  to  which  they  were  not  apprentices  in  the  fame  town,  though  Stapes. 
they  have  ferved  as  apprentices  to  it  in  another  place.  e'^s^c  ^* 

Moor,  869.  (a)  But  a  by-law,  founded  upon  prefcription  or  cuftom,  may  reflrain  a  man  from  ths 
exercife  of  his  lawful  trade,  in  a  particular  place.  Lutw.  564.  Carter,  86.  i  i.i.  But  a  by-law  fhall 
not  be  carried  farther  than  the  prefcription  warrants.  ^/dV  Raym.  294.  2  Brownl.  17S.  io2.  Bridg. 
140.  A  by-law  founded  on  the  cuftom  of  L:ndor.,  that  no  pcrfon  not  being  free  of  the  city  of  London, 
/hall  keep  any  fhop,  or  ufe  any  trade  within  the  city,  refolved  good  in  Waggoner's  cafe.     8  Co.  129. 

And  fo  the  praftice  has  been  to  this  day. So  where  the  Corporation  of  Weavers  claimed  by  cuftom, 

that  none  ihall  intermeddle  with  their  art  within  London  and  ScutLiuark,  hut  thofe  of  their  guild  or 
fraternity,  held  good.     Cro.  Eliz.  S03. 

Therefore,   if  a  corporation  make  a  by-law,  that  no  one  (liail  Kob.  m, 
ufe  the  art  of  weaving  within  the  corporation  who  has  not  ferved  ^""'^  "■ 

r  •  ^  11  •/-    1     1  Stapes,  or 

leven  years  as  an  apprentice  there,  or  who  has  not  exerciled  that  the  Waver 

trade  there  for  five  years  before  the  making  of  the  by-law,  ih)  nor  oiNcivber. 

unlefs  he  be  allowed  and  approved  of  by  the  wardens  of  the  com-  ^  ^^^^^'^  p 

pany,  this  is  a  void  by-law  ;  for  any  perfon  may  lawfully  follow  Myor/sV^. 

■what  trade  he  pleafes,  and  where  he  pleafes,  unlefs  prohibited  S..  c. 

by  the  general  law  of  the  land.  ^"7'*c 

(^)  If  the  king  creates  a  corporation,  and  by  the  fame  charter  grants  to  the  members,  that  none  mall 
ufe  a  trade  within  the  faid  corporation,  but  fuch  a?  flial!  be  approved  by  them,  or  any  two  of  them  ;  this 
grant  is  void,  being  againft  the  liberty  of  the  fubjecl,  and  tending  to  a  monopoly,  and  what  the  king 
cannot  immeiiately  do,  ca.nnot  be  done  by  any  derivative  authority  from  him.  Godo.  152.  Lutw. 
564. 

So  where  the  Corporation  of  Taylors  in  Ipfivich^    made   a  iiCo.  53, 
by-law,  that  none   fliould  [c)  exercife  the  trade  of  a  taylor  in  54-    The 
Jpfivichy  qui  lion  fuer'it  allocatus per  legale  ivarrantum  vel  authortta-  j^^lj^l  " 
tern  datain  by  the  faid  corporation,  or  three  of  the  mailers  and  cafe  ad- 
wardens  j  nor  (hould  fet  up  any  fhop  for  this  art,  nor  exercife  it,  J"''?«<i- 
until  they  prefented  themlelves  to  the  mafter,  ^r.,  or  three  of  .  °  ',  s!c. 
them,  or  proved  that  they  had  ferved  in  this  trade  as  apprentices  adjudged. 

for  feven  years.  ?°*^''*  *52. 

'  s.c.  ad. 

judged.     Roll.  Abr.  564,  365.  S.C.  adjudged.     [But  a  by-law  that  even"  candidate  for  the  freedom 

of  a  city  (hall  be  called  at  thiee  feveral  meetings  of  the  mayor,  £ff.  and  approved  of  by  the  majority, 

hath  been  holden  good,  as  providing  a  method  for  previoufly  examining  into  the  riglit  of  thole  who 

claim  to  be  made  free.      Green  v.  Mayor  of  Z)«r^jm,   i  Burr,  n I.]        (f)   That  if  a  fer\'ant  makes 

clothes  for  his  mafter,  miftrefs,  or  their  children,  this  is  not  exerc  ling  the  trade  of,  £ft-,  j   but  for  this 

•vide  Roll.  Rep.  4.      11  Co.  54.     Hob.  211.      Godb.  253.     BriJg.  141.     S  Co-  129.  and  tide  ftac. 

5  Eliz.  c.  4.,  and  28  H.  8.  c.  5.   That  no  apprentice  or  jiuvneyman  ihall,  by  oath  or  bona,  be  com- 

f  e!l;d  not  to  keep  any  {hop,  &c,  without  licence  of  the  mafter. 

So  where  the  town  of  Bedford  made  a  by-law,  that  none,  ex-  Lutw.  562. 
cept  freemen,  Ihould  exercife  any  art,  trade,  or  myftery,  within  Mayor  of 
the  corporation,  this,  not  being  founded  on  any  cuftom  they  had  pox'  'ad^* 
of  excluding  foreigners,  was  holden  void.  judged.   Seet^.o,  Com.  Rep.  ^e^. 

If  the  Merchant-Taylors  oi  London  by  virtue  of  their  cliarter.  Roll.  Abr. 

make  a  by-law,  that  no  merchant  fiiall  put  his  cloth  to  be  drefled  3^4-  Moor, 

but  at  a  cloth-worker's  of  their  company,  this  is  a  void  by-law  ;  ^c! ^gu 

•  N  n  :*  for 
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pi.  766.  for  it  is  againfl:  rcafon  and  the  general  liberty  of  the  fubje£l^  to 
be'twer'^        be  reftrained  from  putting  his  work  to  whom  he  pleafes. 

Davenant  and  Hardis.     2  Inft.  47.  S.  C.     11  Co.  86.  S.  C.  cited.     Caith.  116.  S.  C.   cited. 

Codb.  io5,  So  a  by-law  in  London^  that  none  fliall  bring  any  fand,  nor  fell 
^°T  d  "^'^  ^^^  ^'^y  within  the  city  or  luburbs,  but  only  that  which  is 

Raym.293.  taken  out  of  the  river  o^ThameSi  U'c^  is  void,  becaufe  it  is  againft 
S.  c.  cited,  reafon  that  a  freeman  fiiould  be  reftrained  from  merchandizing 

and  felling ;  and  this  may  concern  the  inheritance  of  fome  who 

may  have  fands  in  their  land. 
5  Mod.  104.  If  the  city  o^  London  make  a  by-law,  that  no  perfon  (hall  fol- 
TheCham-  Jqw  the  profeiTion  of  a  dancing-mafter  within  the  city,  who  is 
Lor.dons.  "°^  ^^^"  °^  ^^  Company  of  Mulicians,  this  is  a  void  by-law, 
Grofcourt,  for  if  he  be  free  of  any  other  company  it  is  fufficient  j  and 
adjudged.  ji^g  obliging  a  man  to  be  free  of  a  particular  company,  when 
S.  c.  *  ^6  has   no  remedy   to   compel  that  company  to   admit  him,  is 

*Underage-  creating  H  kind  ot  (^a)  monopoly  in  fuch  company,  and  putting  a 
nerai  power    certain  number  of  men  under  the  final  iurifdicliou  and  power  of 

to  make  by-        ,  •'  ■» 

laws,  with-     OtfierS. 

out  any  particular  cuftom,  a  by-law  cannot  be  made  to  reftra'n  trade  ;  therefjre  a  by-law,  that  no  free- 
man cf  the  city  of  Lc;::icii  jhili  exercife  the  trade  of  a  butcher,  wivicuc  being  free  of  the  Butchers* 
Company,  adjudged  void.  Harrifon  v.  Goodman,  i  Burr.  12.  Hilketh  v.  Bvaddock,  3  Burr.  1847. 
But  -vide  Rex  v.  Harrifon,  T.  a  Geo.  3.  3  Burr.  1324.,  and  i  Bl.  Rep.  372.,  where  a  by-law,  that 
butchers,  not  fiee,  ihould  take  up  their  freedom  in  the  Butchers'  Company,  and  no  butcher  be  admitted  to 
the  freedom  of  the  city  in  any  other  company  ;  and  all  butcheis  not  frte  of  the  city,  and  entitled  to  their 
freedom  of  another  company,  fliould  be  made  free  of  the  Butchers'  Company,  on  paying  the  ufual  fees 
and  fine,  was  adjudged  good.  [And  a  by-iaw  that  no  ftranger  (hall  ufe  a  particular  trade  v;ithin  a  city, 
is  good,  if  founded  upon  a  cuftom,  WoolJey  v.  Idle,  4  Burr.  1951-  Bodwic  v.  Fennel,  i  Wilf  233. 
Sccus,  if  there  be  no  fuch  precedent  cuftom,  i  P.  Wms.  184.  But  general  cuftoms,  in  aid  and  fupporc 
of  by-laws,  may  include  new  things  and  objefts,  which  have  not  exiftcd  beyond  the  time  of  memory, 
if  they  are  within  the  reafon  of  fuch  cuftoms.  i  Ld.  Raym.  499-]  {")  A  by-law  made  by  the  Mer- 
chant-Adventurers, that  no  man  fhould  buy  or  fell  at  four  fairs  within  fuch  a  prince's  dominions, 
without  firft  compounding  with  them,  and  paying  a  fine,,  was  made  void  by  the  liatute  iz  H.  7.  c.  6., 
becaufe  it  was  an  infringement  of  the  liLerties  of  all  others,  not  being  free  of  that  company.  Roil. 
Abr.  363. 

5  Co.  62.  But  if  an  ordinance  be  made  in  Lcndon  by  the"  common-council, 

chamb.  of     ^^yj^Q  have  power  by  cuftom,  which  is  among  ether  cuftoms  con- 
cafe.    Roll,  firmed  by  a£l  of  parliament  by  general  v.'ords,)  that  if  any  free- 
Abr.  365.      man,  citizen,  or  ftranger  Vv^ithin  the  city,  fhall  put  any  broad- 
ly*     ,     cloth  to  fale  within  the  city  of  London^  before  it  be  brought  to 

•5  Leon.  264.  .  ^  .  ^ 

S.  C.  ill  re-  Blachv.:ell-hall  to  be  viewed  and  fearched,  fo  that  it  may  ap- 
ported.  pear  to  be  faleable  ;  and  that  hallage  be  paid  for  it,  fcilicety  one 

penny  for  every  cloth,  that  he  fliall  forfeit  for  every  cloth  6s.  'id.; 
this  is  a  good  ordinance,  as  well  to  bind  ftrangers  as  freemen  ; 
becaufe  it  is  made  to  prevent  fraud  and  falfity  in  cloth,  and  for 
the  better  execution  of  the  ftatutes  v.'ithout  deceit ;  and  the  one 
penny  for  hallage  is  but  a  reafon  able  recompence  or  charge,  for 
the  benefit  which  the  fubject  hath  by  it. 
Palm.  305.  If  in  London  there  is  an  acl  of  commion-council  made,  that  the 
ferCur.  bricklayers  Ihall  not  plaifter  with  lime  and  hair,  but  with  lime 
and  fand  only,  and  that  plaiftering  with  lime  and  hair  fliall 
belong  to  the  plaifterers,  under  the  penalty  of,  ^c.  (admitting 
this  before  to  have  been  part  of  the  trade  of  a  bricklayer)  the  by- 
law is  void;    for  though  they  liave  reguneii  perfonarum  in  their 

10  manufadlures, 


IB^'MW,  549 

manufa^lures,  yet  this  power  extends  only  to  their  demeanor  In 
their  trade,  and  not  to  annex  that  to  one  trade  which  before  be- 
longed to  another. 

But  if  a  by-law   Is   made   by  the  Corporation  of  T/jroivJIers  Lev.  2:9. 
In  London,  that  none  fhall  have  above  fuch  a  number  of  fpindles  ^'^ju'iged. 
in  one  week,  this  is  a  good  by-law,  for  it  is  not  in  reftraint  of 
trade,  but  to  make  a  more  equal  diftribution  of  it. 

[A  by-law  of  the  Surgeons'  Company  in  London,  "  That  no  Rex  v. 
*'  member  (hould  take  an  apprentice  who  does  not  underftand  the  ^"rgeons' 
*'  Latin  tongue,  his  ability  wherein  fhould  be  tried  by  the  go-  ,  Buf^"^'* 
*'  vernors,  or  one   of  them,  before  his  being  bound,"  adjudged 
good. 

A  by-law  requiring  the  Indentures  of  apprentlceflilp  of  fuch  Rex  v. 
as  are   bound  apprentices  to  freemen  to  be  enrolled  within  four  '^*'''''''» 
months  from  the  date,  in  order  to  entitle  tliem  to  their  freedom,  Rcpri^ 
feemeth  to  be  good.] 

(C)  Such  as  are  made  to  prevent  Nulfances. 

iT  feems  clearly  agreed,  that  wherever  any  trade  by   its  ex-  Ravm.  288. 
"''   crefcence  tends  to  a  nuifance,  and  thereby  proves  of  publick  ^5-  ■?^3-» 
inconvenience,  it  may  be  reftrained  by  a  by-law;  therefore  if  the  tween^pi 
mayor,  k^fc.  of  London  having  time  out  of  mind  had  the  right  to  and  Vers, 
order  and  difpofe  of  cars,  i^c,  to  the  end  the  ftreets  may  not  be  ^•'^-  *^4- 
peltered  with  cars,  ts'c.,  make  a  by-law,  that  but  420,  tffc.  fhall  fu'dged*'^" 
be  permitted  to  work  for  hire  within   the  city  and  the  liberties  Ktb.  463. 
thereof,  and  that  the  prefident,  ^c.  of  Chrifi's  Hofpital  Ihall  have  ^96- 
the  regulation  thereof ;  and  that  2oj".  admittance,  and  I'ls.  and  2  Keb.  27 
i\d.  yearly,  fhall  be  paid,  i^c.   to  the  ufe  of  the  poor  of  the  faid  s.P.  ad- 
hofpital  j  this  quoad  [a)  the  fine  and  rent  13  void,  but  in  all  things  J^^^seJ  Re- 
cife a  good  by-law,  becaufe  a  multitude  of  cars,  by  the  ifcoppage  and^Tenk-'^' 
of  the  ftreets,  may  prove  a  publick  nuifance.  ins.    v.de 

Vent.  195, 
J 96.  Like  point  between  Player  and  Broadnox,  admitted,  fuch. by-law  being  founded  on  the  cuftom  ; 
and  -vldi  Skin.  371.  pi.  19.  to  384.  4  Mod.  228.  A  by-law  to  reitrain  the  number  of  hackney- 
coaches,  and  that  they  fliojid  not  exceed  400,  and  objefted,  that  coaches  being  of  a  new  invention,  a 
by-law  founded  on  the  cultom  was  void  ;  but  th«re  is  no  refolution ;  and  now,  -vide  the  ftitutes  5  W. 
&  M.  c.  22.  9  Ann.  c.  i-i,.  i  Geo.  i.  c.  57.  26  Geo.  3.  c.  72.  {a)  A  by-law,  that  no  car- 
man within  the  city  of  Lovdon  Hiouid  go  with  his  cart  without  a  licence  from  the  guardians  of  fuch  ta 
hofpita!,  fef,:.  is  void ;  for  this  only  tends  to  the  private  benefit  of  the  guardians  of  ihe  hofpital,  and  is 

in  nature  of  a  monopoly.     Roll.  Abr.  364.     Vide  Bulil.  u,  12. And  ail  by-laws  ought  tc  be  for 

the  common  benefit  of,  &c.,  and  not  for  the  priv.ite  benefit  of  a  particular  man.  Goidlh.  79.  Moor, 
5S0.  Carth.  4S0.  Ld.  Rayai.  496.  Saik.  142.  pi.  1.  5  Mod.  438.  12  Mod.  27c.  6S6.  2  Will, 
Rep.  209. 

So  if  the  number  of  taverns,  alehoufes,  ^c.  Increafes  to  fo  great  Sid.  2S4. 
a  number  as  to  become  nulfances,  they  may  be  reftrained  by  a  f'''  ^'"'• 
by-law. 

So  if  a  trade  becomes  a  nuifance  by  Its  fituatlon.  It  may  be  re-  Skin.  380. 
ftrained  by  a  by-law;  and  therefore  a  by-law  to  reftrain  (1^)  butchers  ('^)Sd  284. 
and  chandlers,  and  fuch  [c)  others  from  fetting  up  in  Cheapf.de,  M'schitc. 
or  fuch  other  eminent  parts  of  the  city.  Is  good,  becaufe  fuch  S.  h. 
trades  are  offenfive,  and  may  be  apt  to  create  difeafes ;  and  there-  ^^  ^°  ®^  ^ 
fore  for  fear  of  infe<5lion,  and  for  the  fake  of  publick  decorum  March," /-. 

N  n  3  and 


550  'Bg^HaW. 

ferCur.  and  convcnleiicy,  fuch  kind  of  offenfive  trades  may  be  removed 
ftrabed""     '°  places  of  more  retirement. 

from  fetting  up  a  tavern  in  BlrchUi-lane.     March,  15. 

Roll.  Abr.  So  if  a  by-law  be  made  in  London^  that  none  fliall  make  a  hot- 
^^a'T~  P^'^^^s,  nor  ufe  it  within  the  city,  under  the  penalty  of  10/.  for  the 
*  That  making  thereof,  and  5/.  for  the  ufe  thereof,  this  is  a  good  by- 
brewers'  law  j  becaufe  the  ufe  of  thofe  prefles  is  dangerous  with  regard  to 
drays  ihou|d  {j^g    ^^^^\  ^^^^  deccitful,  iuafmuch  as  they  make  cloth  and  fluffs 

r.oi  be  in  the    ,       ,    ,  ,  1  .  1      -i  v. 

ftreeis  in       ioos.  better  to  the  eye  than  m  truth  they  are  *. 

London  after  eleven  in  the  forenoon  in  fummer,  and  one  in  winter,  is  good.  Bofworth  v.  Hearne, 
H.  II  Geo.  z.     Stra.  10S5.     Ca,  Temp.  Hardw.  405.     Andr.  91. 


(D) 


Such  as  afFed  Stransrers. 


to' 


Eul.l.  II 
adjudged 


tF  the  Corporation  of  Butchers  mLondoHj  having  power  to  make 
-  ^^  ^_.  "*■  by-laws,  make  one,  that  no  butcher,  or  perfon  being  a  ftranger, 
^,,,  j^^' ,  fliall  fell  any  veal  within  the  city  of  London^  unlefs  they  drefs  the 
(a)  For  the  kidneys  of  their  veal  in  fuch  a  manner  as  the  kidneys  of  fheep 
fe^"rnin  ^^^  drclTed,  under  the  penalty  of,  l5fc.;  a  ftranger,  felling  veal  in 

vhere  Lotidot!,  is  not  [n)  bound  to  take  notice  of  this  by-law. 

jlr^ngers  fhali  be  bound  by  by-laws,  or  not,  -vide  Moor,  579.  Dalf.  icj.  Savil,  74.  Godb.  180. 
Carter,  179.     SalJi.  142.  pi.  i.     Ld.  Raym.  496. 

Euift.  12.         But  if  fuch  by-law  is  made  to  fupprefs  fraud,  or  any  general 

fe-Cur.  inconvenience  ufed  by  a  foreigner,  as  corruption,  $5"V.  in  the  faie 

Pierce  v.  of  meat,  this  is  a  good  by-law,  and  fuch  of  which  he  {b)  muft 

Bartram,  take  noticc. 

Coup.  269. 

Eu  ch?.s'  Company  v.  Morey,   1  H.  Bl.  170.]     {b)  That  ftrangers  coming  into  a  corporation, muft,  a: 

their  peril,  take  notice  of  the  by-laws  of  fuch  corporation.     Skin.  350.  pi.  19.     Lutw.  404. 

ajones,T44.  If  the  mafler,  wardens,  and  afliftants  of  the  Trin'ity-houfe  in 

V:deLx\Ag.  Dtptford-Jlrand^  being  incorporated  by  letters  patent  of  Car.  2., 

a  Vent.  33.  ^^"-l  having  thereby  power  to  make  by-laws,  do  make  one,  that 

Where  the  every  mariner,  within  twenty-four  hours  after  anchorage  in  the 

'^f'o^f^I  ^'"^^^    °^  Thames^    fhall   fend  his   gun-powder  on   fhore,    if  the 

in--.de  a"l>y-  Weather  will  permit,  under  the  penalty  of,  &c.y  though  quoad  the 

law,  That  matter,  this  is  a  good  by-law,  becaufe  for  the  publick  good,  and 

whoever,  prevention  of  the  danger  which  might  otherwife  accrue  to  the 

[fi-v'l'ncl pri-  city  of  Loudoti ;   yet,  becaufe  the  by-law  extended  beyond  the 

tii.ghtus,  jurifdiclion  of  the  makers,  dubitatur, 

Iho'-ild  be 

taken  walking  in  the  {Irccts  after  nine  at  night,  and  having  no  reafonable  excufe,  to  be  allowed  by  the 
pioAor,  rtiouJd  forfeit  aos.,  and  whether  this  c-uid  affecl  or  extend  to  a  townfman,  duhhatur  j  and  i 
prohibition  granted,  to  theend  the  merits  may  'je  deterniined.      1  H.  Bl.  375. 

3 Mod.  ICO.  If  the  Company  of  Horners  of  i(5;«/t7/7,  being  incorporated  by 
Adjudged,  letters  patent,  and  empowered  to  make  by-laws  for  the  better  go- 
vernment of  their  corporation,  make  a  by-law,  that  two  men  by 
them  appointed  ihall  buy  rough  horns  for  the  faid  company,  and 
bring  them  to  the  hall,  there  to  be  dlflributed  every  month  by 
the  mafter,  ^i;.,  for  the  ufe  of  the  company  j  and  that  no  mem- 

4  bfr 
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ber  of  the  company  fhall  buy  rough  horns  within  twenty-four 
miles  of  London^  but  only  of  thofe  two  men  appointed,  under  the 
penalty  of,  ^f.,  this  is  no  good  by-law  ;  for  th.-y  being  a  com- 
pany incorporated  in  the  city  of  jLoWs-v,  have  no  jurifdiclion  elfe- 
where  ;  and  may  as  well  extend  their  power  all  over  Etjgland,  as 
for  tv/enty-four  miles. 

A  by-law,  that  all  ftrangers,  coming  into  the  port  of  Lond-my  i„\  sai^. 
fliould  employ  city  porters  to  carry  their  goods,  Cj'^-.  is  naught ;  143-  pi-  ?• 
they  may  («)  indeed  make  a  by-law,  that  none  but  freemen  ^t'.^^^*. 
fhall  be  porters:  but  to  confine  ftrangers  to  none  but  fuch  as  ijz.  pi^i. 
are  city  porters,  is  unreafonable  ;  for  if  the  city  wiil  appoint  S.C.  that 
no  porters,  they  have  no  remedy  againlt  the  city  :  alfo  ftrangers  ''  ^^'"^ 
cannot  know  who  are  city  porters,  nor  compel  them  to  ferve  tion  cannot 
them.  make  a  corporation,  but  may  a  fraternity.     See  10  Mod.  33S.,  Gfc. 


(E)  Such  as  in  the  Frame  and  Make  of  them  are 
void,  by  ordaining  a  Method  of  enforcing  Obe- 
dience to  them  contrary  to  Law. 

1)  Y-LAWS  are  ufually  made  with  certain  penalties,  which  re-  5  Co.  64. 
^  gularly  are  to  be  recovered  by  {b)  a£lion  of  debt,  or  may  be  (*)  ^  '^y- 
(.)  levied  by  diftrefs.  '^V^,_ 

dor.,  and  that  the  penalty  (hall  be  recovered  by  the  chamberlain,  is  good.      5  Co.  63. But  if  the 

mayor  and  commonalty  lim'.t  the  penalty  of  the  by-law  to  themfelves,  it  cannot  be  recovered  in  the 
mayor's  court,  unlefs  he  be  fevered.  S-il!c.  397.  pi.  3.  398.  Ld.  Raym.  501,  Where,  upon  a  by- 
law made  in  London,  the  penalty  was  limited  to  be  recovered  by  aftion  of  debt,  wherein  no  elfoin,  pro- 
teftion,  or  wager  of  law  fiiouid  be  billowed  ;  thejuftices  faid,  they  were  very  prefumptuous  in  making 
by-laws  in  fo  legiflative  a  ftrain  ;  and  faid,  they  might  be  I'ued  in  B.  R.  foi  their  prcfumption  and  info- 

lence.      GoJb.  107.      3  Mod.  193. Theaflion  cannot  be  reftrained  to  the  cr.urt  of  the  corporacion 

in  which  the  by-law  is  made;  but  debt,  notwithftanding,  will  lie  thereupon  in  the  fuperior  courts. 

2  Sid.  105.  178.  [A  by-law,  which  declared  that  none  but  freemen  (hould  keep  a  ihop,  and  confircd 
the  aftion  to  the  Portmote  courts  where  the  fherift"  or  coroner  (who  muft  b    freemen)   arrayed  tha 

jury,  was  adjudged  bad.     Helketh  v.  Hroddock,   3  Burr.  1S47.] Where,  under  the  penalty  of  facli 

a  fum,  (not  exceeding  4.0  j.)  as  by  the  makers  of  the  by-law  ihnuld  be  afleffed.  Brid.  i  jq.  142.— 
How  the  penalty  muft  be  afcertained.  2  Lutw.  1324.  (t)  A  penal  fum  to  be  forfeited  for  non- 
performance of  a  by-law,  cannot  be  levied  by  diftrefs,  without  a  prefcripcion,  or  exprefs  limitation  by 
the  by-law.     5  Co.  64. 

But  a  by-law  with  a  penalty  of  (d)  Imprifonment,  or  forfeiture  5  Co.  64. 
of  goods  and  chattels,  is  void;  for,  by  the  general  law  of  the  ^ Co.  127. 
kingdom,  no  man  is  to  be  imprifoned,  or  difpoffefl'ed  of  his  goods  foived.     ^' 
and  chattels,  tilfi  per  legale  judicium  pariuni  fucrumy  vel  per  legem  2  Inft.  154. 
terra;  and  were  by-laws  with  fuch  penalties  allowed,  it  would  ^o«">4"- 
be  enabling  corporations  to  fet  up  private  particular  laws,  in  con-  ^^j  ^^j 
tradiiSlion  to  the  laws  of  the  land  ;  which  would  be  againft  the  there  the 
very  nature  and  eflence  of  a  by-law ;  which,  though  it  may  be  ^'[''^Z  ^*'"'' 
propter  the  general  law  of  tlie  realm,  it  cannot  be  contra.  gave  op^p'^o- 

brious  words  to  the  mayor,  he  fhoiild  be  imprifoned,  ^c.     Per  Cur.   Such  a  by-law  is  not  lawful  ;  but 

3  by-law  to  disfranchife  the  offender  had  been  good,— The  city  of  London  cannot  fet  a  fine,  &c.  for 
non-performance  of  a  by-law.     Comb.  10. 

If  the  Company  of  Taylors  In  the  city  oi  Exeter,  being  incor-  2  Vent,  i  Si. 
porated  by  letters  patent  of  iiJw.  4.,  and  having  thereby  power  adjudged  be- 
^iven  thei3;i  to  make  by-laws,  make  a  by-law  under  a  certain  and  Tucker. 

N  n  4  penalty, 


S^2  CarncriGf* 

(a)  So  a  by-  penalty,  to  be  (a)  levied  by  diftrefs  and  fale  of  the  offender's 
law  cannot  goods  j  thls  IS  HO  good  by-law  J  for  the  forfeiture  cannot  be  levied 
u;orp:in  of  ^  f^le  of  the  offender's  goods. 

forfeiture  of  the  giods,  ©"f.  3  IniT:.  47.  8  Co.  127.  b.  2  Vent.  183.  I  Keb.  733.  [though  the 
corporation  be  created  by  a<5t  of  parliament,  if  no  fuch  power  be  exprefsly  given.  Kirk  v.  Nowill, 
I  Term  Rep.  118.J 

Moor,  411.  If  in  London  a  by-law  is  made,  that  if  any  freeman  takes 
the  fon  of  an  alien  to  be  his  apprentice,  the  bonds  and  cove- 
nants fliall  be  void  ;  this  is  no  good  by-law  ;  for  thoucjh  the 
common-council  might  have  inflitled  a  fine  or  other  punifhment 
upon  fuch  mailer,  yet  they  cannot  make  the  bonds  and  covenants 
void. 
Totterdell  [Although  a  by-law,  in  exclufion  of  foreigners  from  the  exercife 

V.  Giafby,     ^f  ^  trade,  may  be  good  with  a  precedent  cultom  to  fupport  it, 
jWiif!237.'  yet  it  is  void,  if  the  penalty  is  made  recoverable  by  a  ftranger, 
5  Co.  62.  b.  not  a  member  of  the  corporation.     It  muft  be  made  recoverable 
by  the  corporation,  or  fome  perfon  for  their  ufe,  as,  in  London, 
by  the   chamberlain,  elfe  it  would  be  like  aiTigning   a  chofe  in 
aclion. 
Rerv.Dean       Under  a  power  by  charter  to  make   by-laws,    a  corporation 
of  Dublin,     cannot  make  a  law  requiring  their  members  to  take  an  oath  for 
»^t"^'53  •    ^j^g  j^g  obfervance  of  their  ftatutes  and  ordinances,  or  to  autho- 
rife  themfelves  to  adminifter  an  oath.] 


Carri'ttiK* 


(A)  What  Perfons  come  under  the  Denomination  of 
Carriers. 

(B)  In  what  Cafes  Carrier  chargeable  for  a  Failure 
in  his  Duty. 

(C)  Of  his  Interefl:  in  the  Things  delivered  to  his 
Charge. 

(D)  Of  the  Regulations  Carriers  are  under  by  Ads 
of  Parliament,  with  refped:  to  their  Carriages, 
and  the  Prices  they  are  to  take. 


(A)  What 
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(A)  What  Perfons  come  under  the  Denomination  of 

Carriers. 

ALL  perfons  carrying  goods  for  hire,  as  (a)  mafters    and  Co.  Lit.Sg. 
owners  of  fbips,  lightermen,  ftage-coach-raen,  ^c.  come  RoH- Abr. 
under  the  denomination  of  common  carriers,  and  are  chargeable  ^l^^J,.  .^js 
on  the  (b)  general  cuftom  of  the  realm,  for  their  faults  and  mif-  -viJe  head  of 

chandixe,  and  Mojicr  and  Servant,  {b)  And  though  a  declaration  againft  a  carrier  may  be  good  with- 
out reciting  the  general  cuftom,  yet  the  beft  and  molt  nfual  way  is  to  bring  a  fpecial  aftion  on  tliecafe, 
and  declare  (juod  jecundum  legem  &  confuetudimm  ying.'ia,  &€.  Sid.  245.  Hard.  485.  486^  This 
cuftom  is  not  confined  to  a  particular  place,  but  extends  to  all  the  king's  people.  3  Mod.  227.  And 
therefore,   in  truth,   it  is  the  common  law.     Hob.  18.      [And  being  fo,  it  is  at  leaft  unneceflary,  if 

not  improper,  to  recite  it  in  the  declaration,     i  Wilf.  281.] Are  liable  in  refpefl:  of  the  reward, 

and  not  of  the  hundred's  being  anfwerable  over  to  them.  Salk.  17.  pi.  8.  143.  Ld.  Raym.  646. 
5  Mod.  455.  Carth.  487.  Comyns,  ico.  [The  true  ground  of  their  liability  is,  the  J>uiiick  em/i/oj' 
«?;.'f  they  cxercife.     2  Ld.  Raym.  917.     12  Mod.  487.] 

Alfo  if  a  perfon,  who  is  no  common  carrier,  takes  upon  him-  (c)  If  he  be 
felf  to  carry  my  goods,  though  I  promife  him  no  (t)  reward,  yet  ^  "common  ^ 
if  my  goods  are  lofb  or  damaged  by  his  default,  I  fliall  have  an  tj^efg  jJe  no 
adlion  againft  him.  agreement 

or  promife 
of  payment,  he  ihould  recover  his  hire  on  a  quantum  meruit ;  and  therefore  liable.  Alfo  a  private  per- 
fon undertaking,  without  any  reward,  to  carry  my  goods,  fliall  anfwer  for  his  own  negleit;  for,  by 
taking  the  truft  on  himfeif,  he  is  obliged  to  execute  it ;  but  if  the  goods  are  mifufed  by  another,  he  is 
not  liable.  Per  Holt,  Ch.  Juft.  in  Cogg's  and  Barnard's  cafe,  Salk.  26.  pi.  12,  2  Ld.  Raym.  909^ 
3  Salk.  II.     yide  his  argument  at  large,  head  of  Bailment,  ante. 

But  the  mafter  of  a  ftage-coach  who  (d)  only  carries  paflengers  Comyns,25. 

for  hire,  (hall  not  be  liable  for  the  goods  of  his  paflengers  that  p'«  i6. 

are  loft  j  and  therefore  (e)  where  J^.  delivered  a  trunk  to  the  \fj  ^""^  '^ 

driver  or  fervant,  who  loft  it  out  of  his  pofl'eflion,  it  was  holden,  goods  as  well 

that  the  mafter  was  not  liable  in  an  a£lion  upon  the  cafe  on  the  ^*  paflengers 

cuftom  of  the  realm  ;  for  though  the  fervant  received  money  for  thenhe'i 

it,  yet  that  was  but  a  gratuity  ;  and   the  mafter  fliall  not  be  a  common 

chargeable  with  the  a£ts  of  his  fervant,  otherwife  than  he  adts  in  "rrier,  and 

execution  of  the  authority  given  him.  ^^^  2  Show 

Rep.  128.  Salk.  282.  pi.  11.  S.  P.  per  Holt,  {e)  Ruled  by  Holt  on  evidence,  and  the  plaintiff 
nonfuited.     Salk.  282.  pi.  11. 

[The  poft-mafter  general  doth  not  come  under  the  denomina-  Lane  v.  Coi- 
tion of  a  carrier  :  he  hath  no  hire ;  enters  into  no  contract.  '°">  '  ^'** 
The  poft-office  is  a  branch  of  revenue,  and  a  branch  of  police,  carth.dst. 
created  by  aft  of  parliament.  The  falary  annexed  to  the  office  i2Mod.482. 
of  poft-mafter,  is  for  no  other  confideration,  than  the  trouble  of  Whitfield  v. 
executing  it.     He  is,  therefore,  not  liable  for  any  conftruftive  fpe'nce^ 

negligence.]  Cowp.  754.     Ste  Law  of  Bailmmts,   icg,  i:o. 


(B)    In  what  Cafes  Carrier  chargeable  for  a  Failure 
in  his  Duty. 


(«)  Though  he  ought  to  carry  them  fafely. 

no  common 

carrier,  yet,  if  he  takes  hire,  he  may  be  charged  upon  his  fpecial  ajfumpfit.  Cro.  Jac.  262.  Sid.  245. 
Keb.  852.  {h)  So  if  damaged  ;  and  the  declaration  flisll  be  good,  though  not  particularly  al5eged  how 
they  were  damnified.     Palm.  523.     Hern's  Plead.  76,  77. 

2  Show.  Alfo,  if  a  (c)  common  carrier,  who  is  offered  his  hire,  and 

^ep- 3-7-  v'ho  hath  (d)  convenience,  refufe  to  carry  goods,  he  is  liable  to 

Ic)  That  an  ^J^  aftion  in  the  fame  manner  as  an  inn-keeper  who  refufeth  to 

aaion  will  entertain  a  gueft,  or  a  fmith  who  refufeth  to  ftioe  a  horfe. 

lie  againft 

A  common  ferryman,  who  refufes  to  carry  pafTengers.  Hard.  162-  fed  arguendo.  Vide  Rob.  Ent.  103. 
A.  fpecial  declaration  againft  a  letter-carrier,  for  the  non-delivery  of  a  letter  delivered  out  to  him  at  the 
general  poft-office.  {d)  But  if  the  porter  puts  up  the  box  of  a  pafTenger  behind  a  ftage-coach,  and  the 
mafter,  as  foon  as  he  knows  of  it,  fays,  that  he  is  already  full,  and  refufes  to  take  the  charge  of  it, 
the  malter /hall  not  be  liable;  ruled  upon  evidence.  2  Show.  Rep  128.  For  this  is  the  fame  cafe 
with  an  hoft  who  refufes  his  gueft,  his  houfe  being  full,  and  yet  the  party  fays  he  will  fhift,  £fc.  if  he 
be  robbed,  the  hoft  is  difcharged  j  for  this  vide  head  of  Inm  and  Inn-keepers. 

Cro.  Jac.  If  a  man  delivers  goods  to  a  common  [e)  hoyman,  who  is 

330'  ^°'^'  a  common  carrier  of  goods,  to  carry  them  to  a  certain  place,  and 
a^'udged!  P^ys  him  according  to  the  cuftom  for  the  carriage  of  them,  and 
ie)  When  after  for  default  of  good  keeping  they  are  loft  ;  an  adlion  upon 
goods  of  va-  ^YiQ  cafe  lies  againft  him;  for  by  the  common  cuftom  of  the 
intoaiighter  vealm  he  ought  to  have  kept  and  carried  them  fafely. 

to  be  conveyed  from  the  fliip  to  the  quay,  it  is  ufual  for  the  mafter  to  fend  a  competent  number  of  his 
men  to  look  to  the  merchandize,  fo  that  if  any  of  the  goods  are  loft  or  embezzled,  the  mafter  is  an- 
fwerable,  and  not  the  wharfinger  j  but  if  fuch  goods  are  fent  aboard  a  ihip,  the  whai  linger,  at  his  peril, 
inuft  take  care  to  preferve  them.  Molloy,  212.  Said  to  be  ruled  at  Guildhall,  per  Holt,  Ch.  Juft. 
So  if  he  does  not  pay  him,  or  make  any  agreement ;  for  the  carrier  may  have  h\i  quantum  meruit,  Cro. 
Jac.  263.     Sid.  36.     Bro.  AHion  an  the  Cafe,  78.     2  Show.  81.  129. 

If  a  man  delivers  goods  to  fuch  common  hoyman,  to  carry 
to  a  place,  and  after  delivers  them  (being  of  good  value)  to  an- 
other to  keep  fafely  in  the  boat,  and  does  not  difcharge  the  hoy- 
man, and  after  they  are  loft  through  negligence,  an  aftion  on 
the  cafe  lies  againft  him. 

If  A.  deUvers  goods  at  Tork  to  B.  (who  is  a  water-carrier 

between  Hull  and  London)  to  carry  them  from  Hull  to  London; 

though  the  agreement  is  to  carry  the  goods  from  Hull  to  London, 

and  no  mention  is  made  of  the  carriage  to  if«//,  yet  if  the  goods 

are  loft  B.  ftiall  anlwer  for  them ;  for  upon  his  general  receipt 

of  them  at  Tork,  he  is  liable. 

Gartfidev.         [But  if  ^.  delivers  goods  to  B.  (who  is  a  common  carrier  be- 

Jricto!-s'o"f     *^'^^"  ^-  ^^^  ^-J  to  be  carried  from  C.  to  D.,  and  then  for- 

the  Trent      Warded  to  E.,  and  B.  carries  them  to  £).,  and  there  puts  them 

Navigation,   in  his  warc-houfe,  in  v^hich  they  are  deftroyed  by  an  accidental 

1iep!'^"'si.     fii^e,  before  he  hath  an  opportunity  of  forwarding  tliem,  B.  fliall 

not  be  liable, 

u 
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Carcierier.  ^^^ 

If  ^.  delivers  goods  to  B.  to  be  carried  fiorn  C.  to  D.,  and  riyde  v. 
£.  charges  and  receives  cartage  of  them  to  the  conHgnee's  houle  '^^^""  ^"-^ 
at  D.,  from  a  warehoufe  there  where  they  are  ufually  unloaded,  Navigation 
but  which  doth  not  belong  to  him  ;  B,  mud  anfwer  for  the  Companv, 
goods  if  deftroyed  in  the  warehoufe  by  an  accidental  fire.     Nor  5  Term 
will  it  vary  the  cafe  at  all,  that  he  allows  all  the  profits  of  the     ^^'  '^  '' 
cartage  to  another  perfon,  and  that  that  circumftance  is  known 
to  the  confignee.] 

If  a  merchant  lades  goods  aboard  a  fiiip,  to  be  tranfported  at  Vent.  190. 
a  reafonable  reward  of  freight  to  be  paid  to  the  owners,  and  in  ^33-  ^lora 
the  night-time,  while  the  fhip  rides  in  the  river  Thunn-Sy  notvvith-  ad't^^r* 
(landing  a   competent  number  of  men   are  left   aboard  for  the  upon  a  fpe- 
guard  of   the  fhip  and    goods,    feveral  perfons,  under  the  pre-  *^'^  verdid, 
tence  of  preffing   feamen,    feize  on   the   men  abroad,  and  take  {L'^°Raf,n' 
away  the  goods  j  an  action  will  lie  againft  the  mafter;  for,  in  ef-  220.  S.c. 
feet,  he  is  paid  by  the  merchant ;   for  the  merchant  pays  the  3  Keb.  72. 
owners,  and  the  owners  pay  the  mafter  ;  fo  that  the  money  of  s.^c/iiod. 
the  merchant  is  but  handed  over  by  them  to  the  mafter;  ad-  S^    S.c. 
judged  and  faid,  that  though  by  the  admiralty  law,  the  mafter  is  '''  ""^poffed. 
not  chargeable  pro  dcimno fataliy  as  in  cafe  of  pirates,  ftorm,  ^r.,  s.c!  zLd. 
where  there  is  no  negligence  in  him  ;  yet  becaufe  the  Ihip  was  Raym.  918. 
infra  corpus  conutatus  {a)  this  cafe  mult  not  be  meafured  by  the  ^""^  ^  ^^^'* 
rules  of  that  law.  ck?j^  and  ' 

Holt,  Ch.  Juft.  faid,  the  mafter  is  chai-geable  in  refped  of  his  wages,  and  the  proprietors  in  refpeft  of 
the  freight.  Molljy,  Bk.  a.  c.  2.  §  2.  S.  C.  For  he  muit  fee  all  things  forth-coming  whicli  are 
delivered  to  him,  let  what  will  happen  ;  the  acl  of  GoJ,  or  an  enemy,  perils,  and  dangers  of  the  fea 
only  excepted  ;  but  for  fire,  thieves,  £ff.  he  muft  anf^'er.  [And  the  acl  of  God,  in  this  cafe,  means 
fuch  adl  as  could  not  happen  by  the  intervention  of  man,  as  lightning  and  tempefts.  Inevitable  ac- 
cident, happening  by  any  liuman  means,  irrefiftible  force,  if  not  occafioned  by  the  king's  enemies  ;  will 
not  excufe  ;  for  the  carrier  is  in  the  nature  of  an  infurer.  Therefore,  where  a  fire,  no:  occafioned  by 
lightning,  began  at  another  booth  in  a  fair,  than  that  wherein  the  goods  were  placed,  and  afterwards 
ipread  thither,  and  confumed  the  goods,  the  carrier  was  holden  liable,  though  aftual  negligence  was  ex- 
prefsly  negatived  by  the  jury.  Forward  v.  Pittard,  i  Term  Rep.  27.  So  it  was  holden  to  be  no  ex- 
cufe, that  the  fhip  was  ti^jht  when  the  goods  were  placed  on  board,  but  that  a  rat,  by  gnawing  out  the 
oakum,  had  made  a  fmnll  hole,  through  which  the  water  had  gufhed.  Dale  v.  Hale,  1  Wilf.  2S1. 
But  where  a  hoy,  in  good  condition,  /hooting  a  bridge,  at  a  proper  time,  was  driven  againli  a  pier  by  a 
fudden  breeze,  and  overfet  by  the  violence  of  the  (hock,  the  hoyman  was  holden  not  to  be  anfwerable, 
the  accident  being  occafioned  by  the  adl  of  God.  Amies  v.  Stephens,  1  Scr.  128.  With  refpe-ft  to 
water-carriage,  it  is  enadcd  by  ftat.  7  G.  2.  c.  15.,  "  That  no  owner  of  any  fliip  or  vcflU  fhall  bs 
"  liable  to  make  good  any  lofs  or  dam.ige  by  reafon  of  any  embezzlement,  fecreting,  or  making  away 
"  with  by  the  mafter,  or  mariners,  or  any  of  them,  of  any  goods  or  merchandize  put  on  board,  beyond 
"  the  value  of  the  fhip  and  freight."  If  one  of  the  mariners  be  acceflary  to  a  robbery  by  giving  intel- 
ligence, the  owner  is  within  the  protcftion  of  tiiisad,  and  anfwerable  no  farther  than  to  the  extent  of 
the  value  of  the  ftiip  and  freight.  Sutton  v.  Mitchell,  i  Term  Rep.  iS.]  [n)  In  an  aftion  againft 
a  common  hoyman  from  Ifjllon  to  London,  the  defendant  pleads,  that  the  boat  and  goods  fupra  Tba- 
:x.if>m,  were  funk  and  bft,  abjjue  hoc,  that  they  were  loft /)ro  defcBu  bona:  cuflcd'ia,  and'ilfue  there- 
upon joined. 

If  ^.  and  feveral  others  take  their  paflage  in  a  ferry-boat,  and  2Bulft.28o. 
being  upon  the  water  a  tempeft  arifes,  fo  that  they  are  in  much  (^)  ^""^ 
danger  of  being  drowned ;  upon  which,  to  preferve  their  lives,  how"'by"he 
feveral  of  tlse  goods  are  call  over-board,  among  which,  a  pack  of  marine  law, 
goods  oi  A.'s  of  great  value  is  thrown  over;  [b]  A.  fiiall  have  no  heih.Viihave 
{c)  adbn  againft  the  bargeman.  ^^huSoZy\ 

Bk.  2.  C..6.  §  13.,  and  the  head  of  Merchants  ar.d  Mirchflvdlxe.  (c)  So  if  any  paHenger,  tx  nictj. 
fiiate,  for  the  fafeguard  of  his  life,  throws  it  overboard,  no  aftion  lies  againft  the  bargeman.  12  Co.  62. 
Cut  it  feema  fettled,  noiwithihnding  thefe  cafes,  that  a  ferryman  who  carries  goods  for  hire,  fliall  an- 
f'A-ej  for  tjic  s'Jod?,  though  robbed  of  them,  or  thcu^h  he  thrown  them  oveiboard  to  favc  the  lives  of 

the 
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the  men  in  the  boat,  becaufe  for  his  hire  he  runs  the  venture  of  the  voyage.  P'ide  Allen,  93.  ijw 
0j'  Bailments,  108. 

Co.  Lit.  S9.        It  is  clearly  refolved,   that   if  a  carrier  be  robbed  he  fliall 

4 Co.  84.      anfwer  the  value  of  the  goods;  for  he  hath  his  hire,  which  im- 

2Ld"Ra-^m    P^^^^  ^"  Undertaking  for  the  fafe  cullody  and  delivery  of  them, 

91 S.      "'       wliich  ch.irgcs  him  at  all  events;  and  this  political  inftitution  was 

introduced,  the  better  to  fecure  people  in  their  dealings,  and  to 

prevent  carriers,    who   are   often   intruded   with   things    of  the 

greatcfl  value,  from  confederating  with  robbers,  ^c. 

.Allen,  93.          So  if  ^.  delivers  a  box  to  a  carrier  to  carry,  and  be  afks  what 

Kenrig  and    -g  jj^  j^ ^  j,j-j^  ^^  fgjjg  ]^\^  ^  book  and  tobacco,  and  in  truth  there  is 

ffa)  It  is      100/.  befules,  yet  if  the  carrier  is  robbed,  he   fliall  anfwer  for 

true,  that  if  the  money  -,  for  ^.  was  not  bound  to  tell  him  all  the  particulars 

the  earner     jj^  j.j^g  ^^^.^  ^j^^  jj.  ^^^  jj^g  bufmefs  of  the  Carrier  to  have  made 

raih,  he  is  {^)  ^  fpecial  acceptance  :  ruled  by  Rol/y  at  the  n'lft  pritis  at  Guild- 
iiafaie,  be  hall ;  but  in  regard  of  the  intended  cheat  to  the  carrier,  he  told 
tee  value       ^.j^^  \m\.  thev  mi;jht  confider  of  it  in  damages;  but  yet  the  jury 

whatitmav.  -^      1  ,    •      •  rr-  .  1       •  /  1        r  • 

iVentr.23S.  gavc  the  phmtift  97/.  damages,  abatmg  3 /.  only  lor  carriage; 
3Keb.i33.    quod  durum  mdebatur  circutn/lantibus. 

But  he  may 

accept  conditionally,  as  provldcil  there  be  no  money,  or  it  do  not  exceed  a  certain  amount ;  or,  in  cafe 
of  fuch  excefs,  he  may  refufe  to  accept,  without  an  additional  premium  ;  and  if  there  be  proof  that  the 
bailor  was  appiifed  of  his  intention,  though  there  be  no  perfonal  communication,  the  carrier  fliall  be 
ConHdered  as  ayjtji-f/a/ accepter.  TJchburne  v.  Whi^e,  i  Str.  14.5.  Gibbon  v.  Paynton,  4  Burr.  2298. 
And  the  bailor,  thus  knowing  the  conditions,  but  concealing  the  real  value,  is  guilty  of  a  fraud  and  im- 
pofition,  and  therefore,  he  fliall  not  only,  where  there  hath  been  an  exprefs  declaration  on  the  part  of 
the  carrier,  that  he  will  not  be  anfwerable  beyond  a  certain  amount,  without  notice,  not  recover  to 
that  amount,  but  fliall  not  even  recover  back  the  mjney  he  may  have  paid  for  the  carriage.  Clay  v. 
Willan,   I  H.  61.298.] 

Garth.  485.  But  if  yf.,  being  a  common  carrier,  receives  by  his  book-keeper 
E,""  J°^^P^  from  the  fervant  of  B.  two  bags  of  money  fealed  up,  containing, 
Morrice.  ^s  was  told  him,  2oo/.,  and  the  book-keeper  gives  a  receipt  for 
And  the  like  his  mafter  to  this  efFe6l  :  Received  of j  Sec.  two  bags  of  money  fealed 
h°v"'^b*'    f°  ''^'  ^"^  ^"^  ^^^'^'^^"  200/.,  ivhkh  I protnfe  to  deliver  on  fuch  a  day  at 

ruled  be-       Exeter,  unto ,  he  to  pay  los.  per  cent,  for  can-iage  and  rfh ; 

tween  others  though  the  bags  contain  450/.,  and  the  carrier  is  robbed,  he 
plaintif/^""^  fliall  be  anfwerable  only  for  200/.,  for  this  is  a  particular  under- 
taking ;  and  as  it  is  by.  reafon  of  the  reward  that  the  carrier 
is  liable,  if  the  plaintiff  endeavours  to  defraud  him  of  it,  it  is 
but  reafonable  he  fhould  be  barred  of  that  remedy  which  is  only 
founded  on  the  reward. 

(C)  Of  his  Interefl:  in  the  Things  delivered  to  his 

Charge. 


Co 
4  Co 


D.Lit  89.     A    Carrier,  who  hath  goods  delivered  to  him,  undertakes  for 
h"  6  ^60.  ^^'^  ^''■^  *°  deliver  them  fafely,  and  he  hath  the  pofleflion  of 

zBuHt.  311.  them  for  no  other  purpofe;  yet  he  hath  fuch  a  fpecial  limited 
Sid.  438.  property,  that  he  may  bring  trover  and  converfion  againfl  a 
2^Sand^%  ^'■^"ger  that  takes  them  away,  or  he  may  fue  the  hundred 
Yeiv.  44.^  when  robbed  of  them,  becaufe  he  is  anfwerable  over  in  damages 
Dyer,  58.      to  the  abfolute  owner. 

So 
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So  a  carrier  by  reafon  of  his  pofleffion,  and  this  fpeciiil  kind  of  z  Hawk, 

property,  may  have  an  appeal  of  larceny  againfl  ons  who  robs  ''-C  c  23, 

nim  of  the  goods  committed  to  his  charge.  ^'^' 

Alfo  a  carrier  by  not  delivering  the  goods,  or  by  embezzling  13E.4.  ro. 

them,  cannot  be  guilty  of  felony;  but  if  he  opens  a  pack  and  s. '^•^•^S- 

takes  out  part  of  the  goods,  with  an  intent  to  Ileal  that  part,  he  iK.ciyn<^e'is. 

is  guilty  of  felony  ;  for   a   poflelFion   of  part  diftincl:   from  the  Ro'i.  Abu 

whole  was  gained  by  wrong,  and  not  delivered  by  the  owner;  ',3-   ^-i^k- 

and  it  was  alfo  obtained  bafely,  fraudulently,  and  clandcllinely,  ^"-,' '^^^' 
in  hopes  to  prevent  it  from  being  difcovcred  at  all,  or  hxed  upon 
any  one  when  difcovcred. 

So  if  a  carrier,  after  he  hath  brought  the  goods  to  the  place  H.  F\c.  6x. 

appointed,  take  them   away   again  fecretly  animo  furaucli,  he  is  3  ^^-^^  107- 

guilty  of  felony,  becaufe  the  poflefiion  which  he  received  from  j^'^'f^p'A^ 

the  owner  being  determined,  his  fecond  taking  is  in  ail  refpe6ts  25.    Hawk. 

the  fame  as  if  he  were  a  mere  ftranger.  ^-C  c  ^j. 

.  ^"• 

Alfo  if  a  ftranger  fteals  the  goods  delivered  to  a  carrier,  he  7  H.  6.  4^ 

may   be  inditled  generally,  as  having  ftolen  his  goods;    fo  by  ^^'^^-i^-ix. 

reafon  of  this  fpecial  property,  if  the  owner,  with  an  intent  to  4-.  160. 

make  the  carrier  anfwer  for  them,  fraudulently  and  fecretly  takes  tJro.El.536. 

them  away,  he   is  guilty  of  felcny,  and   may  be  indicted  gene-  ^'''^9'^^' 

rally,  as  having  ftolen  his  goods ;   for  the  injury  is  altogether  as  -lo.^  Mo! 

great,  and  the  fraud  as  bafe,  where  they  are  taken  aw.iy  by  the  P'*  'J-^'- 

owner,  as  by  a  ftranger.  .,  ,  tj    1    n  o  ^^'^-^i  ''7- 

'  I  o  KeUv.  70.    I  H.:\,vk.  P.  C.  c.  33.   §  30. 

(D)  Of  the  Regulations  Carriers  are  under  by  A£ls 
of  Parliament,  with  refped:  to  their  Carriages,  and 
the  Prices  they  are  to  take. 

AS  to  the  regulation  of  the  prices  of  carriage  of  goods,  by  the  [This  aft  « 


and  authority,  and  are  hereby  enjoined  and  required  at  their  See  penalty 

**  next  refpeclive  quarter  or  general  feffions  after  Enjler  day,  ^^^g  ^'^^^ 

**  yearly  to  alTefs  and  rate  the  prices  of  all  land-carriage  of  goods  the  rat«, 

**  whatfoever,    to  be  brought  into  any  place  or  places  within  ^^^^^'^' 

<*  their  refpeftive  limits  and  jurifditlions,  by  any  common  carrier  juflic.-s  or 

**  or  waggoner  ;  and  the  rates  and  aiTefimenrs  fo  made  to  certify  i^e  City  of 

**  to  the  feveral  mayors,  and  other  chief  ofticers  of  each  rcfpec-  ^^jif"^° 

"  tive  market-town,  to  which  all  perfons  may  refort  for  their  in-  rates  of  tar- 

**  formation  ;  and  that  no  fuch  common  waggoner  or  carrier  ryirg  goodi 

**  (hall  take  for  carriage  of  fuch  goods  and  merchandizes,  above  ^"'*'f-° 

,,1  ]■<-  •  r      -•  ■       r  r      1     Ltr.<iir.  and 

«»  the  rates  and  prices  let,  upon  pam  to  lorteit  for  every  fuch  mflnhfttr, 
**  offence  the  fum  of  five  pounds,  to  be  levied  by  diftrefs  and  ■>>o'^<^o.'^. 
<'  fale  of  his  and  their  goods,  by  warrant  of  any  two  juftices  »"commff- 
*'  of  the  peace  where  fuch  waggoner  or  carrier  Ihall  reiide,  in  fi.ine.iior 
<«  manner  aforefaid,  to  the  ufe  of  the  party  evieved  *."  re:;i!iH'ir>s 

ition  of  the  Tbamei,  to  rate  the  price  of  witer-carriage,  24CC0,  2.  c.  S.  §  c. — Penalty  far  .i«.;.-i» 
»bovc  the  price.     Jlid,  ' 

[For 
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[For  the  regulations  carriers  are  under  with  refpe£l  to  the 
weight  of  their  loads,  and  number  of  horfes,  upon  highways 
and  turnpike  road:.,  fee  13  Geo.  3.  c.  78.  tff  c.  84.  and  21  Geo.  2' 
e.  20.,  and  tit.  H:gh%vays. 

For  the  ftatutes  refpe6ling  the  poft-ofEce,  fee  12  Car.  1.  c.  35, 
^Amt.  c.  10.    6  Geo.  I.  f.  21.  §51.    4  Geo.  2.  c.  33.    26  Geo.  2. 
r.  13.     5  Gc-c.  3.  c.  25.     7  G^o.  3.  c.  50.     24  G^^.  3.  c.  37. 
Barnes  v.  A  poffc-mailer,  it  hath  been  determined,  cannot  only  not  de- 

Foiey,  and  jyi^j-^j^  -3  a  duty,  any  additional  fum  to  the  legal  rate  of  poftage, 
Harris  '  ^o"^  '^^^  delivery  of  letters  to  the  feveral  perfons  to  whom  they  are 
43urr.4i53.  dire6led  within  a  poft-town  or  place,  at  their  refpe£tive  places  of 
5Burr.2709.  jjjjQ^ig,  but  he  is  moreover  bound  to  deliver  them  at  fuch  places. 

Ro-.vningv.  '  *■ 

Coodchild,  3  Wilf.  443.     2  Bl.  Rep.  906.  S.  C.     Smith  v.  Powdich,  Cowp.  1S2. 

Jones  V.  A  place  conne£ted  to  London  by  a  flreet  of  contiguous  build- 

v/.,iker,        Ings,  prior  to  the  a£t  of  9  Ann.  c.  10.,  is  within  the  fuburbs  of 
°*Y-    -4-  j.j^g  ^^j.y ,  ji^g  penny  poft-oflice,  therefore,  is  entitled  only  to  one 
penny  for  the  carriage  and  delivery  of  a  letter  to  any  of  the  in- 
habitants thereof,  viz.  the  penny  paid  upon  putting  the  letter  into 
the  office.] 


Certiorari, 


(A")  Out  of  what  Court  it  iflues  ;  and  therein  of  the 
Diicretionary  Power  of  the  Court  of  King's  Bench 
in  granting,  denying,  and  fiUng  it. 

(B)  To  what  Courts  it  hes. 

(C)  Where  it  is  neceffary,  or  the  Record  may  be 
removed  without  it. 

(D)  What  the  Party,  who  applies  for  it,  mufl  do 
beforejt  is  granted. 

(E)  Where  by  Adts  of  Parliament,  the  Court  of 
King's  Bench  is  reftrained  from  granting  it. 

(F)  To  whom  it  ought  to  be  direded. 

(G)  How  far  it  is  a  Siiperjedeas  to  the  Court  below. 
(H)  In  what  Manner  it  is  to  be  returned. 

( I )  Where  the  Record  fhall  be  faid  to  be  removed. 
(K)  Of  the  Proceedings  of  the  Superior  or  Inferior 
Court  after  the  ifTuing  out  of  the  Certiorari 
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(A)  Out  of  what  Court  it  iflues ;  and  herein  of  the 
Difcretionary  Power  of  the  Court  of  King's  Bench 
in  granting,  denying,  and  fiUng  it. 


A 


out  Qt 


Certhrari  is  an  original  writ  iflulng  out  of  Chancery,  or  f.n.B.:4?. 
^  ^  the  Kings  Bench,  diredled  in  the  king's  name,  to  the  judges  ^-    [^^ 
ox  olRcers  of  («)  inferior  courts,  commanding  them  to  return  the  Sngl'oV 
records  of  a  caufe  depending  before  them,  to  the  end  tlie  party  a  d-jU  ni. 
may  have  the  more  fure  and  fpeedy  iuftice  before  him,  or  fuch  ^'"^>  "^ 
Other  juftices  as  he  (hall  alTign  to  determine  the  caule.  theo-her 

courts  at  lyejlminfter.  »  Ld.  Raym.  S36.  I  Salk.  148.  I  H.  Bl.  Rep.  532-3  (a)  The  court  of 
Chancery  may  iffue  a  certiorari  to  the  King's  Bench  ;  as  if,  in  an  adion  of  debt  brought  in  the  Com- 
mon Fleas,  upon  a  judgment  in  B.  R.  the  defendant  pleaJs  r.ul  tiel  record,  the  plaintiff  may  have  a 
certiorari  out  of  Chancery  to  fend  the  record  thither  j  and  the  fame  may  be  fent  after,  by  mittimus,  into 
the  Common  Pleas,  notwithftanding  the  general  rule,  that  records  in  B.R.  fliail  not  be  moved  out  of 
that  court  ir.to  any  other  court.  Cro.  Car.  297.  Semb.  So  if  in  an  action  of  debt  brought  in  an 
inferior  court  upon  a  bond,  the  defendant  pleads,  that  the  plaintiff  hnd  recoveied  in  B-  R.  upon  the 
fame  bond  ;  and  the  plaintiff  replies  r:u!  tiel  record,  and  thereupon  iffue  is  joined  qu:d  hebstur  tale  rc- 
nrdumi  the  record  in  B.  R.  may  be  certified  into  Chancery,  and  from  thence  fenc  by  minimus  to  the 
inferior  court,     i  Sand.  97.  99.     i  Sid.  223.  339.     2  K.eb.  205,  34.9.  278. 

The  court  of  King's  Bench  hath  a  fuperintendency  over  all  i  Ld.Ravm. 
courts  of  an  inferior  criminal  jurifdiclion,  and  may  by  the  pie-  ^^^-  » s^- 
nitude  of  its  power  (b)  award  a  certiorari^  to  have  any  indi£lment  2  Hawk. 
removed  and  brought  before  itfelf ;  and  where  fuch  certiorari  is  P.  c.  «.  2-, 
allowable,  ought  of  right  to  award  it  at  the  inflance  of  the  king,  ^X[\ 
becaufe  every  indiclment  is  at  the  fuit  of  the  king,  and  he  hath  this  jg  ^^ine^ 
a  (r)  prerogative  of  fuing  in  what  court  he  pleafes.  iometimes» 

to  confiuer 
and  determine  the  validity  of  the  indictments,  and  to  quaih,  or  affirca  them,  as  there  is  caufe.  Some- 
times, to  have  the  prifoner  or  offender  tried  either  at  the  bar,  or  by  r.i/i  prius,  before  the  kind's  juftices 
of  the  courts  of  f'^cjiminjier.  Sometimes,  to  examine,  and  affirm,  or  rcverfe,  proceedirgs  and  juJgments 
given  by  inferior  judpes.  Sometimes,  to  plead  the  king's  pardon.  Sometimes,  tj  iiTue  procefi  of  out- 
lawry agalnll  the  offender,  in  thofe  counties  and  places  where  the  pri-cefs  of  inferior  juftices  cannot 
reach  him.  2  H.  H.  P.  C.  210.  Sometimes  too,  to  iffue  writs  of  execution  upon  j.uJgm?nts  in 
inferior  courts,  where  the  defendant  hath  withdrawn  his  perfon  and  cffeils  from  the  jurildiclion  of 
thofecourts.  See  the  19  Geo.  3.  c.  70.  §4-,  with  refpeft  to  inferior  courts ;  and  33  Geo.  3.  c.  19., 
with  rcfpedl  to  Wales,  and  the  counties  palaiL-ie.  i  H.  Bl.  552..  In  the  cafe  of  ou'.iiivry,  as  foon  as 
the  objeft  is  attained,  by  the  coming  in  of  the  offender,  the  court  will  remit  the  record.  Rex  \. 
Perty,  5  Term  Rep.  478.  (c)  But  there  is  a  diftindion  between  thofe  cafes,  in  which  the  crown  is 
fpecially  concerned,  and  profccutes  by  the  attorney-general,  and  thofe  which  ate  nominiljy  at  the  fjit 
of  the  crown,  but,  in  reality,  are  profccuted  by  a  private  perfon.  In  the  fornier,  the  crown  hath  a 
right  to  demand  a  certiorari  ;  the  court  are  Icutid  to  grant  it :  in  the  latter,  it  iUues,  indeed,  of  cauife  : 
but,  upon  good  caufe,  n procedendo  may  be  awarded.     4  Burr.  24.58.] 

But  though  the  court  is  to  grant  it  at  the  fuit  of  the  king,  yet  2  Hawfc. 
i:  hath  a  difcretionary  power  in  granting  or  refuhng  it  at  the  P-  ^'  "■■■'• 
fuit  of  the  defendant ;  and  agreeably  hereto  it  is  laid  down  as  J  ^  'j^J_ 
a   general  rule,    that  the  court  will  never  grant  it  for  the   re-  pi.i?.  150. 
moval  of  an  indiclment  before  juftices  of  gaol-dclivery,  without  ?'• '^*-  '5'- 
fome  fpecial  caufe ;  as  where  there  is  juft  reafon  to  apprehend  K:eb*."4. 
that  the  court  below  may  be  unreafonably  prejudiced  againll  the  [iMo.i.  4r. 
defendant;  or  where  there  is  fo  much  difficuhy  in  the  cale,  that  'lj^R'^^' 
the  judge  belcAv  defires  that  it  may  be  determined  in  the  King's  ^^-'    "''"■ 
Bench;  or  where  the  king  himfelf  gives  fpecial  diredion  that  the  2  Term 

caufe  ^''''  "^--j 
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caufe  fliall  be  removed ;  or  where  the  profecution  appears  to  be 

for  a  caufe  not  properly  c!riminal. 
Sid.  5.}..  Neither  will  the  court  of  King's  Bench  ordinarily,  at  the  prayer 

aHav.k.  of  the  defendant,  grant  a  certiorari  for  the  removal  of  an  indi6l- 
%zi.  '  '  ment  of  perjury  or  forgery,  or  other  heinous  mifdemeanor ;  for 
[To  remove  fuch  crimes  deferve  all  polTible  difcountenance,  and  the  certioi-ari 
men't'^from     "^^g'^'  delay,  if  not  wholly  difcourage,  the  profecution. 

Hicks' s-ha.'I,  for  bigamy,  the  confent  of  the  profecutor  muft  be  had.  Cowp.  283.  So,  from  the  OIJ 
Bailey,  for  forgery,  2  Str.  717.  ^77. — But  tiiC  court  have  granted  it,  on  the  application  oi  the  defend- 
ant, in  perjury,  from  the  Oal  Bailey,  upon  affidavit  that  he  had  twice  paid  colls  for  not  going  on  to 
trial,  the  judges  being  gene  a.vay.  2  Str.  IC49.  This,  however,  is  not  ufual  ;  and  vvas,  in  chis  In- 
ftance,  done  upon  the  exrraordinary  circumftances  of  the  c.^fe.  Ca.  Temp.  Hardw.  369,  370,  They 
have  alfo  granted  it  at  the  inftance  of  the  defendant,  upon  affidavit  that  the  profecutor's  attorney  was 
imder-rtierift"of  Middlejex,  and  attended  the  grand  jury  on  finding  the  bill.  2  Str.  1068.  So,  where 
the  defendant  appeared  to  be  a  man  of  good  re;  ute,  a.nd  the  profecution  on  flight  grounds,  i  Str. 
549.  So,  where  it  was  proved  that  the  profecution  was  malicious,  i  Barnard.  K.  R.  7.  ai.  So, 
in  the  c.ife  of  a  conviftion  for  compounding  felony,  where  the  objeftions,  in  ?riett  of  judgment,  were 
ferious  and  weighty.  Id.  415.  So,  in  the  cafe  of  a  nuifance  at  the  affizes,  where  a  view  was  neceffary. 
■z,  Barnard.   K.  B.  214- j 

2  Hawk.  Nor  will  the  court  of  Ki/i^^s  Be?ich  "rant  it  for  a  conviction  of 

v.^.  c.  27.  recufancy  on  a  default  at  the  feffions,    becaufe  by   the  ftatute 

Saic'  145,  fuch  convictions  are  to  be  removed  into  the  Exchequer ^  and  pro~ 

pi.  5.  s.  P.  cefs  on  them  is  to  go  from  thence. 

and  that  it 

wjs  never  done  but  in  the  Duke  of  York''%  cafe.     Vide  head  of  Papijl  and  Popijh  Recufants, 

Rex  V.  Rit-  [Nor  Will  the  court  of  K.  B.  grant  it  to  remove  the  record  and 
fon,  2Term  procccdines  out  of  a  court  leet,  in  order  to  inquire  into  the 

Rep.  184.       ^.^-  .  iiriii  rL  1 

propriety  ot  an  amerciament,  where  the  hne  hath  been  eltreated 
mto  the  duchy  chamber  of  Lancajler  and  paid.] 
X  Hawk.  Alfo  it  is  faid  to  be  a  good  objeftion  againft  granting  a  ceriio- 

P.C.  c.  27.  y^^i  tj-^^t  iji^je  Js  joined,  and  a  venire  awarded  for  the  trial  in 
16  E.  4.  5.    the  court  beiow. 

Salk.  145.  A  certiorari  fliall  not  be  granted  to  remove  an  indictment  or 
ft'v^H  appeal  after  a  conviction,  unlefs  for  fome  fpecial  caufe  ;  as  where 

SMod^Vo,  ^^^  j^*^g6  below  is  in  doubt  what  judgment  to  give. 

320.     Ld.  Raym.  137.     2  Ld.  Raym.  991.  1372.     Stra,  610.     2  Burr.  749. 


Sid^295.  But  it  hath  been  adjudged,  that  a  certiorari  for  the  removal  of 

^Hawk        a   prefentment  before  jultices  in  eyre,  of  a  matter  which  is  in- 

1'.  c,  c.  27.  quirabie  and  punifhable  by  the  forefl  law  only,    (hall   not   be 

h  1-'  granted  before,  but   only   after  conviction  ;  for   if  it  fhould  be 

granted  before,  the  offence  fliould   be   difpunifiied :  but  it   may 

be  granted  after  conviction,  in  order  to  give  the  party,  the  right 

of  whofe  freehold  is  concerned  in  it,  an  opportunity  fo  far  to 

traverfe  it. 

2  Hawk.  The  court  hath  refufed  to  grant  a  certiorari  to  remove  a  re- 

i'  ^'^'^'  cognizance  of  appearance  before  juftices  oi  oyer  and  terminer,  ciff,, 

becaufe  the  court  below  is  moft  proper  to  judge  upon  the  whole 

circumftances  of  the  cafe,  which  are  equitably  to  be  confidered, 

whether  it  oucrht  to  be  eltreated  or  not. 

f2  Hawk.  By  a  rule  of  the  Kings  Bench,  no  order  of  commiflioners  of 

F.  c.  c.2,7.  fevvers  is  to  be   filed  without  notice  to  the  parties  concerned  j 

1  laiic.  145.  neither  v/ill  the  court  fuffer  the  return  of  a  certiorari  for  fuch 

order 
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order  to  be  filed,  without  hearing  (a)  affidavits  of  the  facts;  zKeb.  157. 
whereon  if  the  matter  appear  doubtful,  it  is  ufual  in  order  to  a  '-^™^  '^  "- 
trial  of  feigned  iflues,  and  after  fuch  trial,  either  to  file  the  re-  ^T^^  ^^^,;, 
turn,    or  fuperfede  the  certiorari,    and  grant   a  procedendo,    and  ("^ar/ to  bring 
give  {b)  cofls,  ^r.  as  fhall  appear  to  be  molt  reafonable.  J*?  ^,"  "^"l" 

jnoval  of  their  clerk  is  of  common  rig'.t,  and  not  difcretionary.     i  Sir.  609.]     (^)  Vide  z  Keb.  500. 

[The  court  of  King's  Bench  will  not  grant  a  certiorari  to  re-  Rexv.  Bafs, 
move  a  conviction  before  juftices  of  the  peace,  where  they  fee  '^'^^'''^  R«P' 
that  the  juftices  have  drawn  the  proper  conclufion  from  prefump- 
tive  evidence. 

They  will  not  grant  it,  where  an  appeal  is  given,  if  the  objec-  Rex  v. 
tion  be  not  to  the  want  of  jurifdi£tion  but  to  the  merits,  for  whitbread, 
that  is  more  properly  the  fubjedt  of  appeal :  a  fortiori  they  will  Rex^v.Fran* 
not  grant  it,  pending  an  [c)  appeal.  cis  Abbot, 

(f)  Rex  V.  Sparrow,  j  Term  Rep.  169.  n.  a.  With  refpeft  to  appeals,  there  Is  this  diftinftion  :  if 
one  paity  only  has  a  right  of  appeal,  or  no  time  is  limited  lor  bringing  the  appeal,  ths  certiorari  (hall 
be  immediarely  granted  ;  for  in  the  one  cafe,  the  party  having  the  right,  may  wave  it ;  and  in  the 
other,  if  the  objection  were  to  be  allowed,  the  certbrari  might  never  ifTue  :  but  if  both  parties  have  a 
right  to  appeal,  and  the  time  is  fixed  ;  in  that  cafe,  it  fliall  not  be  granted,  until  after  the  appeal  hath  been 
made,  or  the  time  for  making  it  hath  elapfed.  Rex  v.  Harman,  Andr.  34-5.  But,  notwithltand- 
ing  an  appeal  depending,  if  the  order  muft  be  obeyed  before  the  validity  of  it  can  be  determined,  a  «/-- 
tiorari  will  lie.  2  Str.  991.  Advantage  muft  be  taken  of  this  rule,  in  the  cafe  of  an  order,  before  the 
order  is  filed,     i  Salk.  144. 

They  will  not  grant  it,  upon  the  ground  of  publick  inconve-  [d)  Rex  v. 
nience,  to  remove  [d)  a  poor's  rate,  or  the  afieiiments  [e)  of  the  Uttoxeter, 
land-tax,  or  proceedings  before  commiflioners  [f)  of  fewcrs.         Rex  v. 
the  Jufticei  of  Shmvjhury,    Id.  975.      («)  Rex  v.  King,  2  Te.m  Rep.  234.      (/)  Rex  v.  Com- 
miflioners  of  Sewers  in  Torkjhire,  i  Str.  609. 

The  writ  of  certiorari  is  ufed  for  the  purpofe  of  removing  not  1  Ch.  Rep. 
only  legal y  but  likewife  equitable  proceedings ;  for  when  an  equi-  ^^5-    Pf« 
table  right  is  fued  for  in  an  inferior  court  of  equity,  and  by  reafon  goh!  Pri-u. 
of  the  limited  jurifdi£tion  of  the  court,  the  defendant  cannot  Lond.  291. 
have  complete  juftice,  or  the  caufe  is  without  the  jurifdiclion  of  ^^'  jyg,'„ 
the  inferior  court ;  the  defendant  {g)  may  file  a  bill  in  Chancery  178. 
praying  this  writ  to  remove  the  caufe  into  the  court  of  Chancery.  Eq.Abr.  8c>. 
And  when  the  bill  is  filed,  he  muft  enter  into  a  bond  with  one  pjj^^J-^ 
furety  in  the  penalty  of  100/.  to  the  Mafter  of  the  Rolls  and  the  below,  i: 
fenior  Mafter  in  Chancery,  to  prove  the  fuggcftions  of  the  bill  'e^'^s,  is 
within  fourteen  days  :  and  in  default  of  proof,  a  procedendo  may  1^^^^^  ^^' 
be  applied  for  of  COUrfe.]  make  this  application.     Harrlfon's  Cii.  Pr.  119, 


(B)  To  what  Courts  it  lies. 

THE   courts  of  Chancery  and  King's  Bench  may   award  a  cer-  2  Ha*k. 
tiorari  to  remove  the  proceeding  from  any  inferior  courts,  ^'^^'Z""''' 
whether  they  be  of  an  ancient  or  newly  created  jurifdiction,  ^^  jT'c.  70. 
{h)  unlefs  the  ftatute  or  charter,  which  creates  them,  exempts  Saik.  i^. 
them  from  fuch  jurifdidtion.  ^{\'  ]%}^[ 

pi.  13.     Ld,  Raym.  113.  252.454.     Carth,  42.1.  491'     Comyns,  -6.     Ss:  i:  Mod.   3S6.  613, 
VcL.  1.  O  0  -  a  Ld. 
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z  Ld.  Raym.  t^6.  7  Mod.  1^8.  3  Salk.  79.  pi.  4.  2  Lev.  86.  Lev,  312.  Cro.  Car.  26^. 
3  Mod.  93.  12  Mod.  145.  (ifc)  As  the  ftatutcs  concerning  the  commifTioners  of  Cambndgepyirc 
Fens,  &c.  are  fald,  by  forne,  to  have  done.  >id.  296.  cont.  z  Keb.  43.  722.  [But  tficre  mult  be 
exprefs  words  in  the  ftaiute  to  take  away  the  jurifdidlion  of  the  court  of  King's  Bench.  2  Burr.  1041 . 
For,  per  Holt,  C.  ].,  this  court  wiii  examine  tlie  proceedings  of  all  jurifdidlions  eiedted  by  aft  of  par- 
liament.     1  Ld.  Raym.  580.] 

(<j)Sld.2z6.  And  therefore  it  is  agreed,  that  the  Kings  Bench  may  award 
*  w^  V'  ^^^^  certiorari  to  juftices  in  (a'  eyrey  or  of  [b]  gaol-delivery,  or  of 
{b)  Salk.  a  (^)  county  palatine,  and  to  the  {d)  college  of  phyiicians,  having 
344.  pi.  3.  a  fpeciai  power  by  ftatute  to  impofe  fines,  ^<:.,  and  to  juftices  of 
(0  3  Mod.  j.j^g  peace,  $5*^.,  even  in  thofe  [e)  cafes,  which  they  are  em- 
213.  Salk.  powered  by  ftatute  finally  to  hear  and  determine;  and-to  [f)  com- 
146.  pi.  7.  milhoners  of  fewers,  for  the  claufe  in  i^Eiiz.  cap.  9.  That  fuch 
'■  ^ip'  commijfioners  Jhall  tiot  be  compelled  to  make  any  return  of  their  or- 
49.  ((f)Salk!  dinancesj  [g)  hath  been  conftrued  to  intend  only  to  exempt  them 
144.  pi.  3.  from  returning  their  orders  into  Chancery,  as  by  the  ftatute  of 
^l\^ul  23  ii-  8.  c.  5.  they  were  obliged  to  do. 

J45.  pi.  5.  (/)  Salk.  145.  pi.  6.  Keb.  129.  March,  :,6.  Raym.  186.  (g)  Mod.  44,  45.' 
Lev.  288.  Vent.  66.  [It  is  to  be  obferved,  however,  iha:  a  crtiorari  to  remove  proceedings  fr  )ia 
the  courts  of  the  counties  palatine,  and  great  lefiions,  cannot  be  fued  out  c:>  of  courfe,  without  laying 
feme  fpccial  ground.     Zink  v.  Langton,  Dou^l.  749.     Williams  v.  Thomas,  id.  751.  note  (a)-] 

Cro.  Car.  Alfo  it  fcems  fettled  at  prefent,  that  a  certiorari  lies  to  the 

n^^r  ^a\'"     courts  of  the  cinque  ports,  to  ren-   ve  an  indi6lment  from  thofe 

Roll.  Abr.  I       1  1  •    M  I  .  1-11 

505.  courts,  and   that    the  privilec ;,    ot   the  anque  ports,   which    they 

Siie,  14.  have  enjoyed  time  out  of  mind,  that  the  king's  writs  do  not  run 

TKeb'^it*4.  *^^^^>  ^^  ^°  ^^  intended  only  of  civil  (h)  caufes  between  party 

(h)  Cro.  and  party. 

Eliz.  910.     Palm.  54.     Cro.  Jac.  531.     Sid.  432.     Hard.  475. 

a  Hawk.  Alfo  a  certiorari  lies  from   the  King's  Bench  to  the  courts  of 

P.C.  c.  27.  arand  feffions,  and  to  other  courts  in  Wales,  whether  in  the  old 

704  sTeriri  Welch  counties,  or  in  the  lordfhips  marches ;  and  whether  fuch 

Rep.  658.  indictments  be  for  inferior  crimes  or  for  felony. 

4  Burr. 

2456.     Vidt  Curts,  and  their  jurifdifllon  In  general. 

a  Burr.  856.       [It  lies  alfo  to  Bcrivick  and  other  dominions  of  the  crown.] 
a  Hawk.  Alfo  it  lies  to  remove  an  indiftment  from  any  court  of  crl- 

p.  C.  c.27.  niinal  jurifdi6lion  in  London  or  Middle/ex;  but  by  the  city  char- 
^^  '  ter,    it  is  faid,  only  the  tenor  of  the  indidlment  Ihall  be  re- 

moved. 
»Ld.Raym.       [It  lics  to  the  quarter-feflions  of  a  corporation. 
3452- 
Cowp.  458.       It  lies  to  remove  a  prefentment  in  a  court-leet  -,  and  the  pre- 

fentment,  when  removed,  is  traverfable. 
Rex  r.  Eol-       It  lies  to  remove  examinations  taken  before  juftices  of  the 

ton,  M.       peace  in  purfuance  oi  2  y  i  P.  ^  M.  c.  10. 
a6  G.  3.         ^  ^  "^ 

z  Hawk.  P.  C.  c.  27.  §  23.  note. 

(;•)  Andr.         It  lies  (i)  to  rcmove  an  information  before  juftices  of  afTize, 
17.   (*)  10  againft  a  parfon  for  non-refidence,  for  they  have  no  jurifdi£lion. 
**  *  ^^  ■    But  {k)  not  to  juftices  of  oyer  and  terminer  to  remove  a  recog- 
nizaace  of  appearance. 

It 
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It  lies  (a)  to  remove  orders  of  conviclion  on  the  conventicle  (a)  iBurr. 
aft,  22  Car.  2.  c.  I.;  and  orders  (^)  on  appeal  from  a  fcavtnger^s  ^^fs'^^' t> 
rate  j  and  orders  (<:)  of  baftardy,  if  applied  for  in  fix  months.         ]J^i^ 

(0  aWiif.  jj. 

It  lies  to  remove  an  inquifition  taken  by  the  {herifF  under  a  4  Burr, 
private  act  of  parliament,  and  the  verdicSt  and  judgment  thereon.]  ^M** 

(C)  Where  it  is  necefTary,  or  the  Record  may  be 

removed  without  it. 

iF  a  juftice  of  peace,  or  other  judge  of  record,  having  taken  a  ^ide  « 
"*■    recognizance  or  inquifition,  or  recorded  a  riot,  or  done  any  Hawk.P.C, 
other  executory  matter,  ftill  continue  in  the  comiMifTion  without  and  jiverai' 
interruption,  the  King's  Bench  may,  without  any  certiorari,  receive  authorities 
the  record  from  his  hands :    alfo  the  clerk  of  the  aflifes  may,  ''^"^  ""**' 
without  certiorariy  bring  in  the  records  of  tiift  prius  on  the  de.ith 
of  the  jullices  :  but  the  executor  of  the  judge  cannot  do  it  with- 
out writ  :  neither  can  a  record  executed,  as  by  acquitt.il,   isfc.^ 
be  brought  into  a  higher  court  without  writ  :  neithf  r  can  a  juf- 
tice who  is  out  of  the  commifFion  at  the  time,  nor  one  who  hath 
been  out,  and  is  reilored,  certity  any  record  without  writ. 

(D)  What  the  Party,  who  applies  for  it,  mufl  do 

before  it  is  granted. 

T>Y  the  21  Jac.  i.  cap.  8.  §  6,  7.,  "  All  certioraris  foi*  Irtdi£l- 
■*-'  "  ments  of  riots,  forcible  entry,  or  aflault  and  battery,  at 
**  any  quarter  feihons  of  the  peace,  or  otherwife,  (hall  be  deli- 
**  vered  in  open  court,  and  the  defendant  fhall,  before  the  allow- 
**  ance,  become  bound  to  the  profecutor  in  10/.,  witli  fuch 
*'  fureties  as  the  juftices  at  their  quarter  feflions  ihall  think  fit, 
**  to  pay  to  fuch  profecutor  fuch  cods  and  damages  as  the  juf- 
**  ticcs  of  the  county,  i5c.  fhall  tliink  fit;  and  in  default  thereof' 
*^  it  (hall  be  lawful  to  proceed,  fuch  certiorari  notwithitandlng." 

And  the  like  recognizance  in  the  fum  of  40/.  is  required  by  (^JButthla 
\'x  l^  \A  (d)  Car.  2.    cap.  6.    on  certioraris  for  indictments  on  ^""'« '* 

in  •  1        1  •    1  repealed  by 

that  Itatute  concerning  the  highways.  13  Geo.  3.  c.  78, 

Thefe  ftatutes  do  not  extend  to  all  indi£lments  at  feCTions  in  Keb.z2<;. 
general,  but  only  to  thofe  particular  ones  therein  mentioned  :  but  ^^g'''  ^ 
this  defe£l:  was  in  a  great  meafure  fupplied  by  the  rules  of  the  ^  Hiwk. 
court  o(  King's  Bench,  which,  upon  the  removal  of  an  itjdiftment  F.C.  c.  17. 
from  London  to  Middlefex,  required  a  recognizance  from  the  de-  j  47* 
fendant,  to  carry  down  the   record   to  trial  the  fame  term   on 
which  the  certiorari  was  returnable,  or  the  fittings  after,  and,  on 
the  removal  of  an  indidment  from  other  counties,  required  fuch 
recognizance  for  a  trial  at  the  next  aflifes. 

And  agreeably  hereto  it  is  enadted  by  5  JV.  ^  M.  cap.  ir. 
and  8  ^  9  W.  3.  ea^.  33.  "  That  all  parties  indidlei  at  a  gene- 
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«'  ral  or  quarter-feflions  of  the  peace,  profecutlng  a  ceftiorarif 
**  before  the  allowance  thereof  iliall  firft  find  two  fufhcient 
**  manucaptors,  who  {hall  enter  into  a  recognizance  in  the 
**  fum  of  20/.  before  one  or  more  juftices  of  the  peace  of  the 
"  county  or  place,  (or  elfe  before  one  of  the  judges  of  the  King's 
"  Bench,  in  which  cafe  fuch  judge  fhall  make  mention  of  it 
**  under  his  hand  on  the  back  of  the  writ,)  and  the  recognizance 
**  lliall  be  with  condition,  at  the  return  of  fuch  writ,  to  appear 
*<  and  plead  to  the  indiiftment  or  prefentment  in  the  court  of 
**  Kifig's  Bench,  and  at  his  own  colts  to  procure  the  iffue  that 
"  fluall  be  joined  upon  the  faid  indiftment  or  prefeirtment,  or 
**  any  plea  relating  thereto,  to  be  tried  at  the  next  aflifes  for  the 
**  county  wherein  the  indiftment  was  found,  after  fuch  certiorari 
**  fliall  be  returnable,  if  not  in  London,  Wejiminjler,  or  Middle- 
**  fex;  and  if  there,  then  to  caufe  it  to  be  tried  the  next  term 
*'  after  wherein  fuch  certiorari  {liall  be  granted,  or  at  the  fitting 
**  after  the  faid  term,  if  the  court  of  Kir.gs  Bench  (hall  not  ap- 
"  point  any  other  time  for  the  trial  thereof  j  and  if  any  other 
**  time  fhall  be  appointed  by  the  court,  then  at  fuch  other  time ; 
"  and  to  give  due  notice  to  the  pi^ofecutor,  or  his  clerk  in  court ; 
**  and  alio  that  the  party  or  parties  profecuting  fuch  certiorariy 
**  (hall  appear  from  day  to  day  in  the  faid  court  of  Kings  Benchj 
**  and  not  depart  till  he  or  they  fhall  be  difcharged  by  the  faid 
*'  court ;  and  fuch  recognizances,  ceriicroris,  and  indi£lments, 
*«  fliall  be  filed  in  the  King's  Bench,  and  the  name  of  the  profe- 
*'  cutor,  (if  he  be  the  party  grieved  or  injured,)  or  fome  publick 
**  officer,  endorfed  on  the  back  of  the  indltlment ;  and  if  the 
**  perfon  profecuting  fuch  certiorari,  being  the  defendant,  fnall 
"  not  before  allowance  thereof  procure  fixh  manucaptors  to  be 
**  found  as  aforefaid,  the  juftices  of  the  peace  fliall  and  may 
*'  proceed  to  trial  of  the  indictment  notwithflanding  fuch  cer-^ 
**  tiorari." 

And  it  is  further  enafted  by  the  fiiid  flatute  oi  ^  &  6  W.  ^  M, 
cap.  1 1,  and  S  &  g  W.  2-  '^^  33'>  "  That  if  the  defendant  pro- 
*'  fecuting  fuch  certiorari  be  convi6led,  the  King's  Bench  fliall 
"  give  reafonable  coils  to  the  profecutor,  if  he  be  the  party 
"  grieved  or  injured,  or  be  a  civil  officer  who  fliall  profecute 
"  on  account  of  any  fa£l  that  concerned  him  as  officer  to  pro- 
*'  fecute  or  prefent ;  v/hich  cofts  fhall  be  taxed  according  to 
*'  the  courfe  of  the  faid  court ;  and  the  profecutor,  for  the 
**  recovery  of  fuch  cofts,  fhall  v/ithin  ten  days  after  demand 
*<  made  of  tlie  defendant,  and  refufal  of  payment  on  oath,  have 
"  an  attachment  granted  againft  the  defendant  by  the  faid*court 
"  for  fuch  his  contempt,  and  the  faid  recognizance  fhall  nov 
**  be  difchareed  till  the  cofls  fo  taxed  fhall  be  paid." 

cities,  and  °  '■ 

draw  tip  their  orders,  with  one  title,  or  with  the  other,  according  to  the  offence,  and  the  certkrarU  are 

directed  accordmgly.     X  Burr.  11.     3  Burr.  1462.] 

And  the  like  in  effect  is  enafted  by  the  faid/  flatute  of  5 
6  W.  cff  M.  cap.  II.  concerning  the  removal  of  indi£lments  byj 
certiorari,  within  the  counties  palatine  of  Chejler,  Laticajler,  anc' 
Durham.     "  j 


[This  a£l, 
it  is  f.iid, 
relates  only 
to  quarter- 
Icffions  of 
the  pe;!CC, 
not  to  in- 
diflments 
from  the 
court  of 
cyiT  and 
ttrimner  at 
//Hj'j- 
hall.     For 
the  felTions 
fit  there  in 
both  capa 
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In  the  conflru£lion  of  thefe  ftatutes,  the  following  points  feem 
mofl  remarkable : 

That  notwithftanding  the  exprefs  words  are,  that  juflices  may  Kcb  225. 
proceed  to  trial,  ^c.  if  a  proper  recognizance  be  not  given,  not-  ^"^  7^ • 
withftanding  fuch  certiorariy  yet  they  will  be  in  contempt  if  they  p_  c.'\.*27. 
make  no  return  to  it  ;  for  all  writs  muft  be  obeyed,  unlefs  good  §  51. 
caufe  fhewn  to  the  contrary. 

That  thefe  ftatutes  extend  only  to  certioraris  procured  by  de-  6  Mod.  24.6. 
fendants,  and  therefore  thofe  procured  by  profecutors  remain  as 
they  were  at  common  law. 

That  thefe  ilatutes  being  in  the  affirmative,  as  to  the  taking  of  2  Hawk, 
recognizances,  do  not  take  away  the  power  which  the  juftices  of  ^•^"  ^■'7- 
the  Ki fig's  Bench  had    before;   and   therefore,  if  fuch  a  juftice  ^saiic. 564. 
take   a  recognizance  variant  from   the   form   prefcrlbed  by   the  pi-  3. 
ftatute,   it   will  be   as  efFe^ual  as  before:   but  it  is  faid,    that  ^^d  Raym. 
in  fuch  cafe  the  certiorari^  if  procured  by  the  defendant,  will  be 
no  fuperfedeasy  becaufe  the  ftatutes  feem  to  be  exprefs,  that  the 
feffions  may  proceed  notwithftanding  any  certiorari  procured  by 
a  defendant,  whereon  fuch  recognizance  is  not  given  as  is  pre- 
fcrlbed. 

That  if  the  perfons  olTering  to  be  fureties  appear  to  be  worth  March, 57. 
twenty  pounds,  thejuttices  cannot  refufe  them.  p  ^   ^^^^t' 

That  if  there  be  feveral  defendants,  and  fome  find  fureties,  2  Hawk. 
and  others   not,    the   indi£lment   fhall  be   removed   as  to  thofe  ^'^'  '^•^7« 
at  leafl  who  find  fureties,  becaufe  they  fhall  not  be  prejudiced  Ma,ch,27. 
by  the  fault  of  others ;  and,  as  [a)  fome  fay,  it  ftiall  be  removed  ('')  Keb. 
as  to  all.  ^31-    Salt. 

55-  P'-  5- 

That  in  the  taxing  of  cofts,  thofe  only  are  to  be  confidered  that  2Ld.Raym. 

were  fubfequent  to  the  certiorari.  ^54- 

That  the  profecutor,  by  accepting  the  cofls  fo  taxed,  is  not  2  Hawk. 
reftrained   from    aggravating    the   fine,    becaufe   he   has   a   right  ^•^-  '^-  ^7* 
to  them  by  the  exprefs  words  of  the  llatute  :  but  in  other  cafes,  sa!k.'55. 
if  a  profecutor  accept  cofts  from  a  defendant,  he  cannot  after-  pi-  5. 
wards  aggravate  the  fine,  becaufe  having  no  right  to  the  cofts,  if  ^  L<i-Ray"^ 
he  takes  them  at  all,  he  muft  take   them  in  fatisfa£lion  of  the 
wrong  ;  after  which  it  is  unreafonable  for  him  to  harafs  the  de- 
fendant. 

That  notwithftanding  the  condition   of  the  recognizance  be,  Saik.  370. 
that  the  defendant   fliall  procure  a  trial  at  the  next  affifes,  yet  P'*  +• 
the  recognizance  fliall  not  be  forfeited  unlefs  the  profecutor  give 
rules,  ^c. 

That  after  the  recognizance  is  forfeited  for  not  procuring  a  Salk.  3S0. 
trial,  ^c.  no  motion  ihall  be  made  to  quaQi  the  indidtment.  ^^  ,t^' , 

■^  2  Hawk. 

P.  C.  c  27.   §  59.  J^d  ju, 

[That  the  ftatute  oi  ^  ^  6  IF.  &  M.  c.  11.,  refpeding  cofts,  iWiif.  130.; 
doth  not  extend  to  a  profecutor,  even  when  bound  over  by  the   J,^'"",,''"^^' 
niugiftrate  to  profecute,  unlefs  he  be  either  a  civil  officer,  or  the      | 
party  injured.     But  [b]  if  it  be  proved  that  he  is  fo,  it  is  imma- 
terial whether  the  name  be  on  the  back  of  the  indictment  or  not. 

O  o  3  .  That 
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1  str.  1165.       That  cofts  being  given  only  by  the  ftatute,  if  the  recognizance 
I  l^urr.  1 '  •  be  taken  as  at  common  law,  and  not  upon  the  ftatute,  the  pro- 
1463.        '  fecutor  is  nor  entitled  to  them.     But  if  the  defendant  (a)  forfeit 
hit.  r'  cognizance  under  the  ftatute,  fuch  recognizance  (hall  ftand 
as  a  fecuriry  to  the  profecutor  for  his  cofts  (if  taxed)  for  the  de- 
fendant's not  goinjj   to  trial  purfuant  to  the  condition,  notwith- 
ftanding  he  was  afterwards  acquitted,   and   the  profecutor  had 
taken  him  in  execution  for  the  amount  of  them. 
4.  Burr.  That  as  the  ft-tute  of  5  ^  6  JV-  ts"  M.  empowers  the  court 

*i=5-  to  give  reafonahle  coits,  if  the  profecutor  hath  received  a  part  of 

born  Say."  ^"-  fiiiCj  3"^^  then  applies  for  his  cofts  under  the  recognizance, 
iflw  &/  they  wiii  order  what  he  hath  received  to  be  deducted  from  the 
Cs/j,  a67.     amount  of  the  taxation.     But  the  payment  of  a  fine  doth  not  dif- 

charge  the  defendant's  recognizance  for  cofts. 
3  Term  Tnat  the  reprefentatives  of  the  profecutor  are  entitled  to  the 

Rep.  103.  cofts  taxed  during  his  life,  though  no  perfonal  demand  were  ever 
made  by  him. 

It  is  enacted  by  ft.  i6  Geo.  3.  c.  30.,  againft  deer-ftealers, 
*'  That  no  certiorari  fliall  be  allowed  to  remove  any  proceedings 
**  on  that  a£t,  unlefs  the  party  convidl  ftiall  become  bound  to 
•*  the  perfon  profecuting,  with  fuihcient  fureties  in  one  hundred 
*'  pounds,  to  pay  full  cofts  and  damages,  within  thirty  days  after 
**  fuch  conviftion  confirmed,  or  a  procedendo  granted  ;  and  fliall 
*'  alfo  have  become  bound  to  the  juftice  before  whom  the  of- 
*'  fender  was  convi£l:ed,  in  fixty  pounds  for  each  offence  ;  to  pro- 
**  fecute  fuch  certiorari  with  effedt,  and  to  pay  the  forfeitures,  or 
**  to  furrender  in  thirty  days,  ^f."  But  by  §  23.,  "  If  the  party 
**  convicted,  giving  fix  days  notice  to  the  profecutor,  and  fe- 
*'  curity  to  a  juftice,  appeals  to  the  quarter  feflions,  a  certiorari 
"  {hall  be  allowed."  And  the  like  in  effe£t  is  ena£l:ed  by  4  ^ 
5  W.  (Jf  M.  c.  23.  and  5  Ann.  Jeff.  2.  c.  14.  in  relation  to  con- 
vi<Sl;ions  on  thofe  afts  of  offences  concerning  the  game. 

And  whereas  in  many  cafes  his  majefty's  juftices  of  the  peace 
by  law  are  empowered  to  give  or  make  judgments  or  orders,  and 
divers  writs  of  certiorari  have  been  procured  to  remove  fuch  judg- 
ments or  orders  into  his  majefty's  court  of  King's  Bench  at  Ji^e/I- 
minjler^  in  hopes  thereby  to  difcourage  and  weary  out  the  parties 
concerned  in  fuch  judgments  or  orders  by  great  delays  and  ex- 
pences  ;  it  is  therefore  ena£l:ed  by  5  Geo.  2.  r.  19.  §  2.,  "  That  no 
"  certiorari  fhall  be  allowed  to  remove  any  fuch  judgment  or  or- 
(i)  This      «  jjgj.  unlefs  the  party  or  parties  [b)  "^xcStcwXxn^  inch,  certiorari, 
cannot  be      "  before  the  allowance  thereof,  fhall  enter  into  a  recognizance, 
dif.enfed       "  with  fufiicicnt  fureties,  before  one  or  more  juiUces  of  the  peace 
with.  «,  pf  ji^g  county  or  place,  or  before  the  juftices  at  their  general 

Rep.  281.  *'  quarter  feflions,  or  general  feihons,  where  fuch  judgment  or 
*'  order  fliall  have  been  given  or  made,  or  before  any  one  of  his 
**  majefty's  juftices  of  the  faid  court  of  King's  Bench,  in  the  fum 
**  of  fifty  pounds,  with  condition  to  profecute  the  fame  at  his  or 
**  their  own  cofts  and  charges  with  effect,  without  any  wilful  or 
**  affedled  delay,  and  to  pay  the  party  or  parties,  in  whofe 
"  favour,   and  for  whofe  benefit  fuch  judgment  or  order  was 

10  **  given 
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*'  given  or  made,  within  one  month  after  the  faid  order  or  judg- 
"  nient  (hall  be  confirmed,  their  full  cofts  (a)  and  charges,  to  (<7)But  coftt 
**  be  taxed   according   to    the   courfe  of  the  court  where   fuch  "? ""'  ^°  ^ 
**  judgments   or  orders  fhall   be   confirmed  ;    and  in  cafe    the  anv  m«er!al 
"  party  or  parties  profecuting  fuch  certiorari  (hall  not  enter  into  p^rt  of  an 
**  fuch  recognizance,  or  (hall  not  perform  the  conditions  afore-  "''^^f  "^ 
**  faid,  it  fliall  and  may  be  lawful  for  the  faid  juftices  to  proceed  a"su.  iio8. 
**  and  make  fuch  further  order  or  orders  for  the  benefit  of  the 
**  party  or  parties  for  whom  fuch  judgment  fhall  be  given,  in 
**  fuch  manner  as  if  no  certiorari  had  been  granted." 

And  it  is  further  enacted,  §  3.  '*  That  the  recognizance  (hall 
**  be  certified  to  the  King's  Bench,  and  there  filed  with  the  cer^ 
*'  tiornri,  and  order  or  judgment  thereby  removed  ;  and  if  the 
*'  faid  order  or  judgment  fhall  be  confirmed  by  the  faid  court, 
*^  the  perfons  entitled  to  fuch  cofts,  for  the  recovery  thereof 
**  within  ten  days  after  demand  made  of  the  perfon  or  perfons 
"  who  ought  to  pay  the  faid  cofts,  upon  oath  made  of  making 
*'  fuch  demand  or  refufal,  fliall  have  an  attachment  for  contempt, 
*'  and  the  recognizance  fhall  not  be  difcharged  until  the  cofts 
**  fliall  be  paid  and  the  order  fo  confirmed  complied  with  and 
"  obeyed." 

And  for  the  better  preventing  of  vexatious  delays  and  expences  [b)  The 
occafioned  by  fuing  forth  writs  of  certiorari  for  the  removal  of  "rtioran 
conviclions,    judgments,    orders,    and  other  proceedings  before  ^^^^)^  ^^' 
juftices  of  the  peace;  it  is  further  enabled  by  13  Geo.  2.  c.  18.  within  fix 
$  5.  *'  That  no  writ  of  certiorari  fhall  be  granted,  iffued  forth,  or  "^^nths  af- 
*'  allowed  to  remove  any  conviclion,  judgment,  order,  or  other  o"the^     * 
"  proceeding  had  or  made  by  or  before  any  juftice  or  juftices  of  viaion. 
"  the  peace  of  any   county,  city,  borough,  town  corporate,  or  4  rerm 
**  liberiy,  or  the  refpe£l:ive  general   or  quarter  fefTions  thereof,   [AThtd 
"  unlefs  fuch  certiorari  be  moved  or  applied  for  within  fix  calen-  woid^give 
*'  dar  months  next  after  fuch  conviclion  (i?-),  judgment,  order,  the  aft  a  re- 
"  or  other  proceedings  (hall  be  fo  had  or  made  (c),  and  unlefs  o^efa'tionT 
**  it  be   duly  proved  upon  oath,  that  the  faid  party  or  parties   i  Wiif.  3;. 
**  fuing  forth  the  fame  hath  or  have  given  f\x  days  (^)  notice  ^'^l  ^^'^ 
"  thereof  in  writing  to  the  juftice  or  juftices,  or  to  two  of  them,  begiveiTbe. 
•*  (if  fo  many  there  be,)  by  and  before  whom  fuch  convittion,  fore  moving 
**  judgment,  order,  or  other  proceedings  ftiall  be  fo  had  or  made,  ^"^  ^  rule  to 
**  to  the  end  that  fuch  juftice  or  jultices,  or  the  parties  therein  why  tiie  ctr- 
"  concerned,  may  fhew  caufe,  if  he  or  they  fhall  fo  think  fit,  "s'-flW 
**  againft  the  IfTuing  or  granting  of  fuch  certiorari."   ^^  ^^^^^^      TertnRe  ^  """^ 

If  no  recognizance  hath  been  entered  into,  the  court  have  no  Rex  v.  Ten- 
power  under  the  above  atl  of  13  Geo.  2.  to  award  cofts  upon  the  l^'nfon, 
removal  of  fummary  proceedings  :  but  to  obviate  this  mifchief,  ^^^'^ 
they  have  refolved,  before  they  allow  the  certiorari,  to  oblige  the 
party  applying  for  it  to  enter  into  fuch  recognizance. 

By  the   \2  Ann.  Ji.  i.  c.  2.  it  is  provided,  "  That  if  any  malt  The  cafe  of 
*'  happens  to  be  burnt  after  the  duty  paid,  the  proprietor  may  M^yoand 
**  apply  to  the  next  quarter  fefTions,  who  are  to  adjuft  the  quantum^   I'su"-!)! 
**  and  give  him  a  certificate,  which  entitles  him  to  receive  back 

O  o  4  "  the 
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'*  the  duty."  The  proceedings  of  the  feflions  in  this  cafe  cannot 
be  removed  by  certiorari;  their  granting  or  denying  the  certificate 
cannot  be  confidered  as  an  order  of  fefTions  ;  and  the  certiorari 
goes  only  to  fetch  up  their  orders.] 

(E)  Where,  by  Ads  of  Parliament,  the  Court  of 
King's  Bench  is  reftrained  from  granting  it. 

(a)\!ictr.  "DY  the   I   $5"  2  Ph.  iff  Ma.  c.  13.  it  is  enacted,    "  That  no 

tiorari  be  J->  u  ^ffx\t  of  habeas  corpus  or  certiorari  fhall  be  granted  to  remove 

\n  ^sl.c^\on  **  '^'^y  prifoner  out  of  any  gaol,  or  to  remove  any  recognizance, 

andteftedof  "  except  the   fame  writs  be  («)  figned  with  the  proper  hands 

theprece.  «  of  the  chief  jufticc,  or,  in  his  abfence,  of  one  of  the  juiHces 

the/Ja/'for  "  °^  ^^  court  out  of  which  the  fame  writ  Ihall  be  awarded. 

it  muft  be  **  or  made,  upon  pain  that  he  that  writeth  any  fuch  writs,  not 

fjgnedby  «  being  fijjned  as  is  aforefaid,  to  forfeit  for  every  fuch  writ  five 

lome  judge      ,,  1     jj  ' 

of  the  court     "    pounds. 

fome  time  beu  re  the  efloin  day  of  the  fu';  fequent  term,  otherwife  it  Is  irregular  ;   and  the  court,  upon 

motion,  will  order  z.  procedendo  5   but  it  is  laid,  that  there  is  no  need  for  any  juJge  to  fign  the  writ  of 

emiorari  iti'elf,  but  only  in  fuch  caies  wherein  it  is  required  by  ftatute,     Salk.  i  50.  pi.  19. 

f  On  this  And  by  5  W.  iff  M.  cap.  11.,  "  No  certiorari  in  term-time, 

itatute  no      n  ^^  ^^^  profecution  of  the  defendant,  fliall  be  p,ranted  out  of  the 

Colts  3rc  *  -'  o 

payable, ur-  "  Kings  Bench ^  to  remove  any  indictment  or  prefentment  from 
itisthein-  *<  any  general  or  quarter  fefiions  before  trial,  but  on  motion 
d!i.vment    e  ^  ^^'^  ^.^j^   -^^   open   court :  but  in  vacation,  fuch  writ  may  be 

prererred  by  ^  * 

the  party  "  granted  by  any  judge  of  the  faid  court,  whofe  name  fhall  be 
grieved,  or     "  endorfcd  thercon  •,  and  alfo  the  party's  name  at  whofe  inftance 

©r  other  civil  officers  profecutiiij;  as  fuch.     i  Burr.  431.] 

[It  is  enacted  by  13  Geo.  3.  r.  78.  §  24.  **  That  the  juflices 
**  Ihall  make  prefentment  of  any  highway,  caufeway,  or  bridge, 
*'  at  their  refpective  aflizes  or  feflions,  wherein  the  fame  do  lie, 
"  and  not  elfewhere  ;  and  that  no  fuch  prefentment,  nor  any  in- 
*'  diclment  fhall  be  removed  by  certiorari^  or  otherwife,  out  of 
*'  fuch  jurifdiftion  till  fuch  indi£lment  or  prefentment  be  tra- 
**  verfed,  and  judgment  thereupon  given,  except  where  the  duty 
**  or  obligation  of  repairing  fuch  highways,  caufeways,  or  bridges 
•'  may  come  in  qneftion." — And  by  §  81.  it  is  further  enacted, 
«*  That  no  proceedings  to  be  had  or  taken  in  purfuance  of  this 
*'  a£t  (liall  be  quafhed  or  vacated  for  want  of  form,  or  removed 
<'  by  certiorari^  or  any  other  writ  or  procefs  whatfoever  (except 
*'  as  therein  before  excepted)  into  any  of  his  majefty's  courts  at 
*'   WeJlminJIer," 

But  it  is  ena^ed  by  5  ^S*  6  VA  ^  M.  c.  11.  «  That  if  the 
*'  right  or  title  to  repair  fuch  caufeways,  i5'c.  may  come  in  quef- 
*'  tion,  upon  fuggeftion  and  affidavit  of  the  truth  thereof,  a  cer* 
*<  tiorari  may  be  granted  to  remove  fuch  indictment  into  the 
**  King's  Bench,"  upon  the  like  recognizance  which  is  required 
by  this  Itatute  for  the  removal  of  indi6lmeuts  from  feflions. 

S  It 
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It  hath  been  adjudged,  that  if  the  fefllons  manlfsflly  exceed  aStr.  044. 
their  authority  in  making  orders  concerning  the  hig'iways,  fuch  ^  'V-  ^^P* 
orders  may  be  removed  by  certiorari  into  the  King's  Bench,  and 
quaflied. 

It  hath  been  adjudged  too,  that  thefe  a£ls  relate  only  to  cer-  28^.1209. 
iiorarii  applied  for  on  tlie  part  of  the  defendants :  that  a  certiorari  ^"o^P*  7^» 
lies  for  the  profecutor  without  affidavit,  or  recognizance,  and 
before  traverfe  and  judgment. 

And  it  is  :!ia6ted  by  12  Car.  2.  c.  23.  §  35.,  concerning  the 
excife,  **  1  hat  no  writ  of  certiorari  {hall  fupcrfede  execution  or 
"  other  proceedings,  upon  any  order  by  jullices  of  peace,  in 
*<  purfuance  of  that  ftatute,  but  that  execution,  and  other  pro- 
**  ceedings  (hall  and  may  be  had  thereupon,  any  fuch  vi^r.t  or  al- 
**  lowance  thereof  notvvithft mding."  And  the  like  is  generally 
enadted  by  other  ftatutes  concerning  the  revenue. 

If  a  new  offence  be  created  by  ftatute,  and  a  fpecial  jurifdiftion  Cowp.  524; 
out  of  the  courfe  of  the  common  law  be  prefcribed,  in  that  cafe, 
"  though  there  be  no  words  of  exclufion,  yet  the  fuperior  courts 
are  ouftcd,  becaufe  they  never  could  have  jurifdi£tion.     Not  fo, 
where  a  new  offence  is  created,  and  diredted  to  be  tried  in  an  in- 
ferior court  eftablifhed  according  to  the  courfe  of  the  common 
law,  for  in  that  cafe  the  inferior  court  tries  the  offence  as  a  com- 
mon law  court,  fubje£l:  to  b.-  removed  by  writs  of  error,  habeas 
corpus,  certiorari^    and  to  all  the  confequences  of  common  law 
courts.     In  this  laft  cafe,  therefore,  the  court  of  King's  Bench  can- 
not be  oufted  of  its  jurifditlion  without  exprefs  negative  words. 
But  if  a  ftatut"  creating  an  cffjnce  take  away  the  certiorari,  and  Rexv. Ter- 
another  Itatute  be  afterwards  pafled  inflifting  heavier  punifhment  J^^  ^  Term 
upon  the  offender,  but  not  exprefsly  taking  away  the  certiorari i     ^^'  '^^^' 
the  claufe  in  the  former  aft  for  taking  away  the  ccriiorari,  can- 
not be  extended  to  proceedings  under  the  latter  adl.] 

By  the  7  y"  8  W.  3.  cap.  6.,  madt  for  the  recovery  of  fmall  7&8W.  3. 
tithes  before  juftices  of  the  peace,  it  is  cnafted,  "  That  no  pro-  ^,^'^"fH* 
**  ceedings,  or  judgment  by  virtue  thereof,  fhall  be  removed  or  jj^^ty  j^J-]^, 
**  fuperfeded  by  any  writ  of  certiorari  out  of  any  court  what-  on  any  mat- 
"  foever,  unlefs  the  (a)  title  of  the  tithes,  ^c.  (hall  come  in  [erofiaw 

„.'      „  ^    ^  before  the 

«  queition.'  juftice  of 

peace,  wliich  is  any  way  doubtful  j  as  on  a  cuftom  in  a  parifh,  to  be  difcharged  of  a  certain  kind  of 
tithe,  &c.  the  order  may  be  removed,  within  the  intent  of  die  ftatute.  z  Hawk.  P.  C.  c.  zj .  §  38. 
A  certiorari  is  not  grantable  on  the  following  proceeoings  : — Bridges;  i  An.  ft.  i.e.  18.  §  5.  Hides  j 
9  Ann.  c.  II.  §47.  Coaches;  i  G.  c-  57.  §6.  Malt  j  12  Ann,  ft.  i.  c.  2.  §37.  Coffee;  10  G. 
c  10.  §42.  Woollen  manufadlure ;  i3G.c.23.  §6.  Seamen;  1G.2.  c.25.  §15.  Attornietj 
a  G.  2.  c.  23.  ^  25.  Turnpikes;  S  G.  2.  c.20.  §  16.  County  rates ;  12  G.  2.  c.  29.  §  21.  Houfes 
ofcorrcdion;  17  G.  2.  c.  5.  ^31.  Swearing;  19  G.  2.  c.  21.  §  8.  Havens;  190.:.  c.  22.  §  5, 
Coals;  19  G.  2.  c.  3^.  §  23.  Wages  ;  20  G.  2.  c.  19.  ^  6.  Artificers  ;  23  G.  2.  c.  1  ^.  ^  9.  Sopc, 
&c.  23 '\  2.  c.  21.  §  33.  Small  debts;  23  G.  2.  c  33.  ^4.  Bawdy-houfes ;  25  G.  2  c.  36.  §  10. 
Clocks  and  watches  ;   27  G.  2.  c.  7.   §4.       Stealing  lead,  Sec.    29G.2.   c.  30.   ^7.       Lon^/oB  bridge  j 

29  G.  2.  c.  40.   §39.     Gaming;   30  G.  2.  c   24.   §20.     [For  obtaining  goods  by  falfe  pretences; 

30  G.  2.  c.  24.  ^  I.  Cowp.  24.  2  Term  Rep  472-]  Militia;  30  G.  2.  c.  25.  §  58  ,  &c.  Dread; 
31G.2.  c.  29.  §37.,  &c.  TheTAjOT«;  32G.2.  c.  16.  ^24.27.  2  G.  3.  c.  28.  §11.  Lutdoa 
ilreecsj  33  G.  2.  c.  30.  §  31.     See  fiuther,  the  Tables  to  the  Statutes,  ink.  drtiorari. 
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(F) 


To  whom  it  ought  to  be  direded. 


"D  EGULARLY  a  certiorari  ought  to  be  direfled  to  the  judge 
-'^  of  the  inferior  court :  but  in  fome  cafes  it  may  be  directed 
to  the  otTicer  known  to  have  the  cuftody  of  the  record ;  and  in 
fome  other  cafes  to  others,  as  fhall  be  moft  agreeable  to  the 
courfe  of  approved  precedents  ;  which  feems  to  be  the  beft  guide 
in  this  matter. 

If  the  perfon  who  ought  to  certify  a  record,  as  a  juftice  of 
[a)  peace,  who  hath  taken  a  recognizance  ;  or  [b)  a  judge  of  ni/t 
prius,  who  hath  taken  a  verdi£l ;  or  a  [c)  coroner,  who  hath  taken 
an  inqueft,  die  with  the  record  in  his  cuftody,  the  certiorari  may 
go  to  his  executor,  i^c. 

2  Inft.  424.     2  Roll.  Abr.  629.      (c)  Bro.  Certiorari,  9.     IndiBmtit,  23. 

Alfo  it  hath  been  adjudged,  that  it  may  be  directed  to  a  jufticc 
of  aflife,  to  certify  a  record  of  aflife  taken  before  his  companion 
In  his  abfence. 

§42. 

Certiorari  for  the  removal  of  indictments,  i^c.  from  feflions 
of  the  peace,  are  commonly  directed  either  to  the  juftices  of  the 
peace  of  the  diftrict  generally,  or  to  fome  of  them  in  particular 
by  name,  and  not  to  the  cuj}cs  rotukrxtm ;  yet  it  hath  been  holden, 
that  after  a  recognizance  is  brought  in  to  him  he  fliali  (^)  cer- 
tify it. 

it  a  doubt  whether  it  can  be  certified  by  him,  nnlefs  he  does  it  as  juftice  of  peace. 

Rex  V  In-         f  "^  certiorari  to  remove  an  order  of  two  juftices  may  be  dlre£led 

habitants  of  to  the  fcflions  and  returned  by  them. 

Warminficr,  1  Str.  470. 

Daniel  v.  If  a  certiorari  be  mifdire£led,  no  third  perfon  can  obje£t  to  it, 

^j^"'P*'        if  the  proper  officer  in  whofe  keeping  the  record  was,  waves  the 

ATermRep.       .-o-i  i_  ji  •-■ 

^Q  objection,  and  returns  the  record  upon  the  writ. J 


a  Hawk. 
p.  C.  cay. 
§41. 


(a)  2  Kcb. 

750. 

%  H.  4.  3- 

Cro.  Jae. 

669. 

{b)  Dyer, 

163.  Raft. 

Eat.  439. 

11H.7.  5- 
Bro.  Re. 
tevpt,  81. 
3  Hawk. 
P.C.  C.27. 

Regifter 
Origin.  90. 
r.N.  B,  81. 
Hob.  135. 
(d)  Vide 
2  Hawk. 
P.C.  c.27. 
^  43.  leaves 


Cro.  Car. 
z6i.   Salk. 
348.  pi.  13. 
Cro.  Eliz. 

9'5- 

Dyer,  98. 

Mo.  677. 

zLd.Raynd. 

836. 

7  Mod.  1 38. 

12  Mod. 

643. 

3  Salk.  79. 

pi.  4. 


(G)  How  far  it  is  a  Siiperfedeas  to  the  Court  below. 

|T  is  clearly  fettled,  that  after  a  certiorari  is  allowed  by  the 
*  court  below,  all  fubfequent  proceedings  on  the  record  are  er- 
roneous. Alfo  before  21  Jac.  i.  e.Z.  (which  requires  that  all  cer- 
tioraris  for  indictments,  forcible  entries,  at  feffions,  fhall  be  deli- 
vered in  court,)  the  delivery  of  fuch  certiorari  to  any  one  jufticc 
of  the  peace  of  the  fame  place,  made  all  fubfequent  proceedings 
erroneous ;  and  if  any  procefs  had  been  before  awarded  on  the 
indictment,  the  juftice  to  whom  x}:\z  certiorari  wta  delivered,  ought 
immediately  to  have  awarded  a  fuperfedeas  to  the  flierifF,  in  order 
to  have  ftopped  the  execution  of  it:  and  it  feems  that  the  delivery 
of  fuch  -A  fuperfedeas  to  the  fherifF  before  he  hath  begun  to  put  a 
procefs  in  execution,  makes  his  fubfequent  execution  of  it  wholly 

void. 
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void,  becaufe  it  is  but  a  minifterial  aft :  but  if  it  be  not  delivered  (a)  But 
till  after  the  execution  is  begun,  he  mav  afterwards  go  through  ^  Hawk, 
with  it,  by  virtue  of  a  (o)  writ  of  venditioni  exponas.  15,"  ^'^](\ 

tions  wheiher  without  I'uch  writ  he  can  proceed* 

It  is  faid  that  the  bare  delivery  of  a  certiorari  makes  all  fubfe-  Vide  2 
quent  proceedings  on  the  record,    wht;ther  before  or  after  the  Hawk.P.C- 
retum  of  the  certiorariy  erroneous,  by  force  of  the  words  coram  ana  the  au** 
nobis  terminari  voliimus  l^  non  alibi ;   in  whith  refpetl:  a  certiorari  thorit.es 
is  of  greater  force  than  a  writ  of  error :  for  that  becomes  of  no  *^"^  '"^'** 
effe£l  if  the  record  be  not  certified  in  a  reafonable  time  :  alfo  it 
hath  been  holden  that  the  very  ifi'uing  of  a  certiorari  is  of  itfelf  a 
fuperft'deoSy  t!;ough  it  be  never  delivered,  in  the  fame  manner  as 
an   appearance  in  the  court  above  ;  and  a  fuperfedeas  purchafed 
there,    though   not  delivered   to  the  fherifF  till  after  the  quiuto 
£xaBus,  will  avoid  an  outlawry  pronounced  after :  but  it  fcems 
the  better  opinion,  that  if  a  certiorari  be  not  delivered  before  iflue 
is  joined,  or  at  lealt  before  the  return  of  it  is  expired,  it  is  of  no 
efFeft  :  however  it  is  of  no  force  at  this  day  as  to  indidments  at 
feflions,  as  appears yi/pr^,  letter  (D). 

[A  certiorari  removes  all  things  done  between   the  tejle  and  zLd.Raym. 
return.]  235.1305. 

A  certiorari  for  the  removal  of  a  recognizance   for  the  good  Cro,  Jac. 
behaviour,  or  for  an  appearance  at  the  feflions,  will  not  fuperfede  y  *" 
its  obligation  j  becaufe  it  would  be  highly  inconvenient  that  the  skin!  244I 
party,  againft  whom  there  may  be  very  juft  matter  of  complaint,  ^  Hawk, 
fhould  be  let  loofe  upon  the  bare  bringing  of  a  writ,  K'^'  ^-  ^7* 

2  Roll.  Abr.  49Z.  cent,  and  Dalt.  c.  75.  contm 

(H)  In  what  Manner  it  Is  to  be  returned. 

'TT  H  E  return  of  a  fiT/Zorar/ ought  to  be  under  the  feal  of  the  {b)Cxo. 

(b)  inferior  court,  or  of  the  juftice  or  juftices  to  whom  it  is  ^'^'  ^^'* 

diredfed  ;  and  if  fuch  court  have  no  proper  feal,  it  may  be  under  /A  2^i,^[J 

any  (r)  other  feal.    Alfo  it  mufl  be  made,  by  the  perfon  to  whom  479.  pi.  17. 

the  certiorari  is  direfted ;  for  if  to  the  juftices  of  peace  of  fuch  a  (0  R""* 

place,  and  the  {d)  clerk  of  the  peace  only  return  it ;  or  to  the  con-  ^Keb  -s'c* 

liable,  or  to  the  recorder  of  B.  and  the  (f )  deputy  conftable  or  (/")  2  K.eb. 

deputy  recorder  return  (without  fhewing  in  the  return,  that  the  3  5-  <^"»=«'« 
principal  had  power  to  make  a  deputy)  ;  or  to  the  fteward  of  tSt. 
Paul's,  and  the  fteward  of  the  church  of  {/)  St.  Peter  and  St.  Paul 
return  it ;  nothing  is  removed. 

But  if  it  be  directed  to  the  juftice  of  Che/Ier,  it  may  be  (g)  re-  sid.  64. 

turned  hyA.B.y  chief  juftice;  for  the  fame  officer  is  known  to  Lev.  50. 

be  meant  in  the  writ  and  return,  and  his  defcription  in  both  ^l^{^  ^', 

is  in  fubftance  the  fame.  pi.  3, 

(g)  But  it"  a  certiorari,  direfted  to  feveral  juftices,  be  returned  by  one  of  them  only,  quart  what 
/hall  be  done?      Vide  2.  Hawk.  P.  C.   c.  27.  §  71. 

A  recognizance  taken  by  a  juftice  of  peace,  ought  to  be  certi-  Cro.  jac. 
fied  by  fuch  juftice  only  till  it  be  made  a  record  of  the  feffions,  ^^9- 

after 
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after  which  it  fliall  be  certified  in  the  fame  manner  as  the  other 
records  of  the  feflions. 
a  Hawk.  The  return  to  a  artiarariy  direiled  to  juflices  of  the  peace  for 

p.  C.  c.  27.  tJ,g  removal  of  an  indiclment,  ought  to  have  the  ciaiife  jiec  non  ad 
^  ^^'  diverfas  fdonias,  tsfc.  in  the  defcription  of  the  juRices  who  make 

the  return,  where  fuch  claufe  is  necefTary  in  the  caption  of  an  in- 
diilment. 
Carth.  223.  A  ccrticrari  ifliied  to  remove  an  indictment  upon  the  ftatute 
The  Kmg  ^  Eliz.  c.  4.  for  exercifing  a  trade  in  a  borough,  to  which  the 
s'eetheform  mayor  made  this  return,  v'l-z.  humiUime  certijico  (j^ind  ad  Jejfionem 
of  returns  to  pacisy  i^c.  per  juratores' prafentatutn  exijiit  quod  billa  Jcquens  eft  veroy 
T^r^'h'^R^'  '^'2;.  quod prcidiB.S.].  did  exercife,  omitting  the  claufe _/Wa.''o;vj 
€."2.  107.  P^<^  dotnttio  rege  prej'entant  quody  is'c.  and  though  the  court  held 
Dait.  c.  73.  that  without  thefe  words  no  indictment  was  returned,  yet  they 
^(i  ^34*  would  not  quafli  it,  but  ordered  the  mayor  to  amend  his  re- 
turn :  alfo  the  court  held,  that  huinillime  certlfico  was  not  a  good 
return. 
6  Mod.  90.  The  perfon  to  whom  a  certiorari  is  dire£led,  may  make  what 
(a)  2 Hawk,  retum  to  it  he  pleafes,  and  the  court  will  not  ftop  the  filing  of  it, 
('h\  But  an  °^  affidavit  of  its  (a)  falfity,  except  only  where  the  publick  good 
aftiononthe  requires  it;  as  in  the  cafe  of  the  [b)  commillioners  of  fewers,  or 
cafe  lies  for    f^y.  {q^iiq  other  fpecial  reafon. 

a  falfe  re-  ■^ 

turn  at  the  fuit  of  the  injured  party,  or  there  may  be  an  information  at  the  fuit  of  the  king.     6  Mod. 

50.     zHawk.  P.  C.  c.  27.  §74.     SeeiStr.  63. 

sSalk.  492.       Whatfocver  is  put  into  the  return  to  a  certiorari^  by  way  of 

^''  5?'  ,1^,    explanation  or  otherwife,  befides  what  is  ordered  to  be  returned. 
Hawk.  P.V-.    .    ^        .         .  ,  '  ,  ,  ,     , 

C'27.  §75'  IS  put  ni  without  warrant,  and  not  to  be  regarded. 

a  Hawk.  Generally  the  record  itfelf,  or  the  tenor  of  it,  or  the  tenor  of 

p.  c.  c  27.  the  tenor,  is  to  be  certified  in  the  return  of  a  certiorari,  accord- 
3  ieverai    ^"S  ^^  ^^^  '^^'■^'^  requires  -,  for  if,  on  a  certiorari  to  return  an  order 
authorities     of  juftices  of  thc  pcacc,  the  tenor  of  it  be  only  certified,  the  re- 
there  cited,    turn  is  naught  -,  but  the  return  of  the  tenor  of  an  indiQraent 
f'nIT"^    from  London  is  good,  by  the  city  charter  :  alfo  it  is  faid  to  be  fuf- 
242.  B.       ficient  to  certify  the  tenor  only  in  all  cafes  where  the  purport  of 
aAtk.  318.  ti^g  certiorari  is  not  to  proceed  on  the  record  removed,  but  only 
to  try  the  iflue  of  ;;,•//  tiel  record.     However  it  feems  clear,  that  if 
the  court,  which  awards  a  certiorari,  have  no  jurifdiction  to  pro- 
ceed on  the  record  ordered  to  be  removed,  as  where  the  court 
of   Common   Pleas   award   a  certiorari  for  an   indidlment,    the 
tenor  only  ftiall  be  removed,  leil  there  fhould  be  a  failure  of 
juftice. 

( I )   Where  the  PvCcord  fhall  be  faid  to  be  removed. 

.  .      "tT  THERE  the  writ  of  certiorari  is  improperly  directed  or  re- 
liJtJupra  turned,  nothing  can  be  removed  by  it. 

(F),  (G),  and  (H). 

Saik.  148.         A  certiorari  may  remove  a  record  coming  within  its  defcription, 
pi.  13.  2Ld.  ijgfQj-e  ti^e  tint^e  Qf  ^g  return,  though  there  were  no  fuch  record 

Raym.  836.  '  «»  ^^ 
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St  \\\i  time  of  Its  tefle,   or  at  the  time  of  Its  delivery  to  the  [^certiorari 

court  below.  to  remove  an 

indictment, 
yi\\\  not  remove  a  conviQion.  2  Ld.  Raym.  971.]  It  will  remove  an  indiftment,  though  there  were 
a  difcontinuance  below,  in  the  fame  manner  as  a  rtcordare  will  remove  a  plaint  rhat  was  difcontinued 
below,  o  Hawk  P.  C.  c.  27.  §79.  [A  verdidt  canno:  be  removed  from  th-  feflions  before  judg- 
ment.    2  Str.  763.  S19.] 

But  it  removes  no  record  which  materially  varies  from  the  re-  nde  2 

cord  defcribed  in  it ;  as  where  the  writ  describes  a  record  taken  Hawk.  P.c. 

before  A.  B.  jujliciario  mjlro  and  eight  others,   and  the  record  cer-  g"^^^*  ^g^* 

tified  was  taken  before  A.  B.  and  feven  others  only,  or  before  and  the  fe-* 

him  and  others,  befides  the  eight,  or  before  C.  D.  and  the  other  "fl^^  autho- 

eight,  or  before  juftices  of  a  former  reign  ;  or  where  the  writ  de-  "it'eTmofti 

fciibes  an  indictment  for  ftealing  two  horfes,  or  an  order  con-  of  which 

cerning  foreign  fait,  or  the  manor  of  Ar.ejley,   and  the  record  cer-  ^^'^'^  °"  ^^^ 

tified  mentions  one  horfe  only,  or  iAt  in  general,  or  relates  only  wriu'of  er- 

to  the   manor  of  Anfey^  without  (hewing  in  the  return,    that  '-c,  for 

Anjley  and  Attejley  "*  are  the  fame,  ^c. ;  or  where  the  writ  men-  "f^^f^  ""^^ 

tions  orders  of  indictments  againft  A.  B.  and  C,  and  thofe  cer-  ror.  °*  See' 
tified  are  againft^.  only,  or  againft  A.  and  B.  only.           />;/?  next  claufe  but  one. 

But  a  writ  for  the  removal  of  all  indictments  againft  A.  may  Salk.  146. 
remove  an  indi6tment  againft  A.  and  twenty  others,  fo  far  at  leaft  p'-  9- 
as  it  [a)  concerns  him ;  becnufe  in  judgment  of  law  it  is  a  feveral  p ^q^^\^ 
indictment  againft  each  defendant.  ^  gj.    Sec 

1  Str.  1 16.      {a)  ^ui  per  2  Hawk.  P.  C.  ibid,  it  is  not  agreed  whether,  In  fuch  a  cafe,  the  indictment 
iball  be  removed,  fo  far  as  it  concerns  the  other  twenty. 

A  variance  between  the  certiorari  and  the  record  certified  in  Vide  z 
the  fpelling   only,  where  the  words  are  of  the  fame  found,  as  ^^^^flS' 
Bird  and  Burd,  feems  not  to  be  materia),  becaufe  it  appears  not  andihe  au-* 
by  any  record  of  the  court,  but  that  the  name  in  the  certiorari  thoritles 
may  be  the  true  one,  and  that  in  the  record,  being  in  the  fame  ^^"fj^'^^f'  ( 
found,  fliall  be  intended  to  mean  the  fame  perfon :  neither  doth  Mfnov.er. 
it  feem  to  be  a  material  variance  that  the  certiorari  omits  an  addi-  [A^rr/s^rf 
tion  which  the  record  gives  the  party :  but  if  the  certiorari  give  ^''.'  ^^^^^ 

,  ,  ,.   .  *^i  •    1       1        *^        ■'  1     1      1  1  .        *>    .      an  India. 

the  party  an  addition  which  the  record  doth  not,  the  variance  is  ment  upon  a 
fatal :  and  fo  a  fortiori  is  a  variance  ijjfciving  the  party  names  of  ftat^^te,  tho* 
a  different  found,  or  additions  of  a  diluent  kind  in  the  certiorari  '.^"i^ .'?°'/'* 
and  record  certified ;  as  where  the  one  calls  him  Wiiliaw  Giggurey  2  Str.  845. 
and  the  other  William  Giggcer;  or  die  one  calls  him  Henry  Coach-  ^"-  ^  ^^; 
matiy    quocunque  nomine  cenfeatury    and  the   other  Henry  Miirton  jjiftmentaf- 
Coachman;  or  the  one  calls  him  John  of  S.  and  tlie  other  Jo/jn  terconvic- 
5.;  or  the  one  calls  him  knight  and  baronet,  and  the  other  ba-  tion,  itmuft 
ronet  only ;  or  the  one  calls  him  Garret  and  the  other  Gerrard;  or  p^y  /ja* 
the  one  J.S.  nuper  de  B.y  and  the  other  J.  S.  nuper  deC;  or  in  court, 
the  one  J.  S.  de  B.^/adhr,  the  other  J.  S.  de  B.J'aiier,  ^  Ld.Raym. 
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(K)  Of  the  Proceedings  of  the  Superior  or  Inferior 
Court,  after  the  ifluing  out  of  the  Certiorari, 


■n.  i86.     AFTER  the  certiorari  delivered,  if  the  inferior  court  proceeds, 
t.  66.      £\    where  by  law  it  ought  not,  it  is  a  contempt,  for  which  the 


Raym. 

Vent. 

Salk.  144.  ...  .      , 

court  will  grant  an  attachment. 

a  Hawk.  But  if  an  indiQment  be  removed  after  iflue  joined  and  re- 

P.  C.  cay.  manded,  the  inferior  court  ia)  fliall  proceed  as  if  no  certiorari  had 
*  66.  ,  '        ,  \  /  t 

ia)  But  by    been  granted. 

the  common  law,  if  a  certiorari  be  once  filed,  the  proceedings  below  can  never  be  revived  by  any  proce- 
dendo. 2  Hawk.  P.  C.  c.  .  7.  §  68.  [It  is  true,  that  while  it  continues  on  the  file,  the  court  can- 
not award  a  prccedendo.  But  it  may  be  taken  off  the  file,  if  it  have  ifTucd  improvide  j  and  when  that  is 
done,  a  procedendo  will  be  granted,     i  Burr.  4S8.     4  Burr.  2459.  2522.] 

{i)  iz  H.  7.  Alfo  if  a  certiorari  iflues,  and  the  record  is  not  thereby  removed, 
*K^h'  '^^  the  court  (b)  above  cannot  proceed  upon  it,  but  will  (<-)  quafh 
(0  Keb.  t^6  writ,  and  award  (d)  a  new  one,  or  fufFer  the  court  below  to 
101.  proceed,  and  take  fuch  (e)  order  in   relation  to  the  defendant's 

r^l'^H^'k  appearance,  either  in  the  one  court  or  the  other,  to  anfwer  the 
P.  c.  c.  27!  further  profecution  of  the  caufe  againft  him,  as  fhall  in  difcretion 

§  87.  appear  to  be  moft  proper. 

(e)  12  H.  7. 

i5.     3  Aff.  pi.  3.     2  R.  2.  9.     2  Keb.  14.     Carth.  223. 

6Mod.264.       If  the  defendant,  againft  whom  a  record  is  removed  into  the 

/f'^  r'  ■'   K"'g^  Benchy  do  not  appear,  the  like  procefs  fhall  go  from  thence 

two  nitiis      as  if  the  caufe  had  been  commenced  there  ;  but  fince  the  record 

are  return-    is  put  without  day,  by  the  removal,  there  is  no  way  to  nonfuit 

ed,  ^uare      ^^^  plaintiff  before  he  has  appeared  there,  but  by  taking  cut  a 

done  ?         fcire  facias  to  warn  him  to  profecute,  whereon  if  the  fherifF  '\f)  re» 

s  Hawk.       turn  a  fcire  feci,  he  may  be  nonfuit. 
P.C.  297.  J        J      ^  1 

a  Burr.  749.       [If  the  defendant  is  convi£led  by  confeflion,  and  the  profecutor 
brings  a  certiorari j  the  defendant  ihall  have  a  procedendo.'] 


Cijampertp. 


1  Hawk.  ^^HAMPERTY  is  the  unlawful  maintenance  of  a  fult,  in 
P.C.  c.84.  I  confideration  of  fome  bargain  to  have  part  (?)  of  the  thinej 
C0.Lit.368.  1"  difpute,  or  lome  proht  out  or  it. 

b.  Stat,  of  Con//&/rar.  33  E.  [{g)  That  is,  campum partire.  Champerty  is  derived  immediately  from 
the  French  champart,  which  fignifics  a  divifion  of  the  profits  of  the  land,  being  a  part  of  the  crop  annually 
due  to  the  landlord  by  bargain  or  cuftom.  In  our  fenfe  of  the  word,  it  fignifies  the  purchafing  of  a  fuit, 
•r  right  of  fuing.     This  was  an  offence  extremely  abhorred  by  our  law.     Nor  was  it  lefs  fo  by  the  laws 

of 


CI)ampcct?»  S7S 

^  ot'ncr  countries.  By  a  ftatute  of  Robert  I.  of  S  ct'and  :  '*  Nee  tcrram  feu  aFtpiam  rem  aliam  capiat 
*<  ad  champartc,  ad  dcfer.deudum,  differv\dum,  _/  i'  prdovgiindum  jin  aluiit/^  cxtrct  formarr.  jurn.  Du 
*'  Frefrie,  •verho  Campipartkepi.''''  And,  by  the  Roman  law,  "  qui  improLi  cceunt  in  alicnam  litcntf 
**  ut  quicquid  ex  condemr.atior.e  in  rem  ipjitts  redaffum  fuerit  inter  ecs  c(,mmum<:aritur,  lege  'Julia  dc  i>i 
*'  frfjutii  teneiitur.'"  F.  +8.  7.  6.  and  the  otfenders  were  puniiiied  by  the  forfeiture  of  -a  third  part 
of  their  goods,  and  perpetual  infamy.     4.  Bl.  Com.  135-3 

As  there  is  little  faid  in  our  modern  books  on  this  head,  I  {hall 
only  fet  down  the  acls  of  parliament  relating  to  it,  and  thofe  re- 
folutions  wliich  are  to  be  met  with  in  the  old  ones. 

By  Weji.  i.  or  3  £.  i.  cap.  25.  it  is  enadled,  "  That  no  of-  (<j)  Courts 
**  ficers  of  the  king,  by  themfelves  or  by  other,  fliall  maintain  "f  accord 
"  pleas,  fuits,  or  matters,  hanging  in  the  king's  {a)  courts,  for  tended"!^'"' 
<*  lands,    tenements,   or  {b)  other  things,  for  to   have  part  or  2  init.  acS. 
**  {c)  profit  thereof  by  {d)  covenant  made  between  them  j  and  he  p^'^^^'o 
**  that  doth  fhall  be  puniflied  at  the  king's  pleafure."  ^'^'  '^'  ** 

(^)  Maintenance  in  an  aftion  perfonal.  to  have  paiCof  the  debt  or  damages,  is  witliln  the  itatuTe. 
47  AIT.  pi.  5.  I  Hawk.  F.  C.  c.  84.  §  6.  (r)  A  grant  of  rent  out  of  the  lands  in  queftion,  is  withia 
theftatute  ;  but  not  a  grant  of  rent  out  of  other  lands.  F.  N.  B.  172.  1  Hawk.  P.  C.  c.  84.  §  7. 
(J)  Any  contrad,  whether  by  writing  or  parol,  is  within  the  ftatute.     2  Inlt.  209.  563.    F.  N.  B.  172. 

The  maintenance  of  the  tenant  or  defendant,  is  as  much  within  i  Hawk. 
the  meaning  of  the  ftatute,  as  the  maintenance  of  a  demandant  P-  c.  c  84. 
or  plaintiff.  ^  ^* 

A  grant  of  part  of  a  thing  in  fuit,  made  in  confideration  of  a  ^  RoH. 
precedent  debt,  is  not  within  the   meaning  of  the  ftatute,  but    j  '"  "'' 
fuch  only  as  is  made  in  confideration  of  maintenance.  h.  7.  2.  a. 

Bro.  tit.  Champeity,  6. 

In  a  profecutlon  on  this  ftatute,  It  doth  not  feem  material  i  Hawk, 
whether  the  plea,  wherein  the  maintenance  is  alleged,  be  deter-  ^•^'  *=•  ^- 
mined  or  not ;  or  whether  the  party  did,  or  did  not  fuffer  any  pre-  ^ 
judice  by  it. 

By  the  ftatute  Wejlm.  2.  cap.  ^g.  it  Is  enacted,    "  That  the  (^)Thlsfta. 
<*  chancellor,  treafurcr,  juftices,  nor  any  of  the  king's  counfel,  eth^^fpV^^' 
**  nor  clerk  of  the  Chancery,  nor  of  the  Exchequer,  nor  any  juf-  the  officers 
*<  tice,  or  [e)  other  officer,  nor  any  of  the  king's  houfe,  clerk  'herein 
**  nor  lay,    fhall  not  receive   any   church,    nor  advowfon  of  a  '^^^(k' o.'^a. 
**  church,  land,  nor  tenement  in  fee,  by  gift  or  by  purchafe,  or  it  hath  been 
**  to  farm,  nor  by  champerty  nor  otherwife,  fo  long  as  the  thing  J^^'^en,  that 
**  Is  in  plea  before  the  king,  or  before  any  of  his  officers,  nor  reft°ains  aU 
*<  fliall  take  no  reward  thereof ;  and  that  he  that  doth  contrary  fuch  officers 
**  to  this  a£l,  either  by  himfelf  or  by  another,  or  make  any  bar-  ^',°°?  P"""- 
**  gain,  fliall  be  punillied  at  the  king's  pleafure,  as  well  he  that  hndj^penZ 
<*  purchafeth  as  he  that  doth  fell."  ing  a  piea, 

that  they 
cannot  be  excufed  by  any  confideration  of  kindred  or  affinity,  and  that  they  are  within  the  meaning 
of  the  ftatute,  by  barely  making  fuch  a  purchafe,  wl.ether  they  maintain  the  party  in  his  fuit  or  not  ; 
whereas  fuch  a  purchafe,  for  good  confideration,  made  by  any  other  perfon,  or  any  ter-tenant,  is  no 
cffence,  unlefs  it  appear  that  he  did  it  to  maintain  the  party,  i  Hawk.  P.  C.  c.  84,  §  I3t  and  the 
authorities  there  cited. 

And  It  is  further  ena£ted  by  28  E.  i.  cap.  11.,  in  the  following 
words :  "  Becaufe  the  king  hath  heretofore  ordained  by  ft:i'.  ate, 
•*  that  none  of  his  minifters  (hall  take  no  plea  for  maintenance, 
**  by  which  ftatute  other  officers  were  not  bounden  before  this 
**  time,  the  king  will  that  no  ofBcer,  nor  any  other,  (for  to  have 

"  part 
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pnrt  of  the  thing  in  plea,)  (hall  not  take  upon  him  the  bufinefs 
tiiat  is  in  fuit,  nor  none,  upon  any  fuch  covenant,  fhall  give 
up  his  right  to  another ;  and  if  any  do,  and  be  attainted 
thereof,  the  taker  {hall  forfeit  unto  the  king  fo  much  of  his 

*  lands  and  goods  as  dotli  amount  to  the  value  of  the  part  that 

*  he  hath  purchafed  for  fuch  maintenance ;  and  to  obtain  this, 

*  whofoever  will  {hall  be  received  to  fue  for  the  king,  before 
the  juilices  before  whom  the  plea  hangeth,  and  the  judgment 
Ihall  be  given  by  them  ;  but  it  may  not  be  underftood  hereby 
that  any  perfon  fhall  be  prohibited  to  have  counfel  of  pleaders, 
or  of  learned  men  in  law,  for  his  fee,  or  of  his  parents  or 
next  friends." 
Champerty  in  any  a6lion  at  law,  feems  to  be  agreed  to  be 

within  this  ftatute,  and  a  purchafe  of  land,  pending  a  fuit  in 

equity  concerning  it,  hath  alfo  been  holden  to  be  within  it :  alfo 

a  leafe  for  life  or  years,  or  a  voluntary  gift  of  land,  pending  a 

plea,  is  as  much  within  the  ftatute  as  a  purchafe  for  money. 

But  neither  a  conveyance  executed,  pending  a  plea,  in  pur- 

.^4-  fuance  of  a  precedent  bargain,  nor  any  furrender  by  a  leflee  to 

*'      his  leflbr,  nor  any  conveyance  or  promife  thereof  made  by  a 

father  to  his  fon,  or  by  any  anceftor  to  his  heir  apparent ;  nor  a 

gift  of  land  in  fuit,  after  the  end  of  it,  to  a  counfellor  for  his 

fee  or  wages,  without  any  kin(^  of  precedent  bargain  relating  to 

fuch  gift,  are  within  the  meaning  of  the  ftatute. 


J  Hawk. 
P.C.  c.  84. 

§  16. 


Hawk. 
P.  C.  c. 

^  IS-  •' 

19,  ao. 


Ci)aritaftle  Mts  auD  S^ortmain. 


(A)  Of  the  feveral  Statutes  prohibiting  to  purchafe 
in  Mortmain. 

(B)  Of  Things  exempt  from,  or  out  of  the  Statutes 
of  Mortmain. 

(C)  What  is  a  good  charitable  Ufe  within  the  Statute 
43  E/iz. 

(D)  What  is  a  fuperflitious  Ufe  to  which  the  King 
is  entitled. 

(E)  Flow  charitable  Difpofitions  have  been  conftrued. 
[And  how  far  favoured  in  Equity.] 

(F)  Of  the  CommifTioners  of  charitable  Ufes,  pur- 
fuant  to  the  Statute  43  £//s. 

*(G)  Of  the  Statute  gGeo.  2,  c,  ;^6.  for  regulating 
Devifes  in  Mortmain,  ^c. 
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(A)  Of  the  feveral  Statutes  prohibiting  to  purchafe 

in  Mortmain. 

'TPHE  cletgy  in  former  days  had  fo  great  an  afcendant  over  See  too, 
"*■    the  people,  by  inftilling  in  them  the  notions  of  purgatory,  ^^'-  ^''™*' 
and  had  lb  wrought  on  them  by  their  art  and  management,  that 
they  prevailed  on  them  to  be  very  liberal  of  their  poueflions,  and 
^fpecially  at  their  deaths,  to  difpofe  of  them  to  thofe  only  whd 
Could   promife  them  happincfs  in  another  world  :   this  proving 
very  prejudicial  to  the  lords,  who  thereby  loft  the  advantages  of 
wardihips,  marriage,  relief,  efcheat,  f5V.,  (lands  in  the  hands  of 
a  religious  houfe  or  perfon  being   confidercd  aS  in  a  dead  handy 
yielding  no  fruits  to  the  lord,)  occafioned  the  claufe  in  the  ftatute 
ol  Magna  Charta  (^/),  by  whicn  it  is  enacted,  That  it  fi all  not  he  9H.3.C.36. 
lawful  for  any  to  give  his  lands  to  any  religious  houfe^  and  to  take  the   t  ("^  V^' 
fame  lands  again  to  hold  of  the  fame  houfe^  Sec.  mortmirn 

were  nccellary,  before  the  granting  of  Magna  Charta,  both  from  the  king,  as  ultimatejord  of  the  fee, 
and  from  the  inter-iiediate  lord  between  the  king  and  the  alienor.  And  if  no  fuch  licence  was  obtained, 
the  king,  or  other  lord,  might  refpeitively  enter  on  tlie  lands  aliened  in  mortmain,  as  a  forfeiture.  The 
nfcclfity  of  this  licence  from  the  crown  was  acknowledged  by  the  conlHaitions  of  Clarendon,  in  refpeft 
of  advowfons,  whrch  the  monks  always  grea'ly  coveted,  as  being  the  ground-wcrk  of  fublsqucnt  ap- 
profriiitior.3.  ♦*  Ecclcfia;  Je  feudo  domini  regis  vun  fofjur.l  in  firpe'.uum  daii  fine  ajjlnfu  et  conccjfiohe 
i/l/ius."  MS.  Cotton.  Claud.  B.  fol.  26.  Wl:en  a  licence  could  not  be  obtained,  the  clergy  feem  to 
have  had  this  contrivance  :  that,  as  the  fDrfeiturc  for  fucii  a.ienations  accrued,  in  the  firll  p  ace,  to  the 
immedijte  lord  of  the  fee,  the  tenant  who  rr.eant  to  alienate,  firft  conveyed  his  l.indi  to  the  religious 
houfe,  and  inilantly  took  them  back  again  to  hold  as  tenant  to  the  monaftciy  ;  which  kind  of  inftanta- 
neoui  feif«n  was  probably  holden  not  to  occafion  any  foifeiturc  j  and  then,  by  pretext  of  fome  other 
forfeiture,  furiender,  or  efcheat,  the  focety  entered  into  thole  lands  in  right  of  fuch  their  newly  ac- 
quired lignory,  as  immediate  lords  of  the  fee.  And  this  was  the  mifchief,  which  the  claufe  in  Magr.a 
C'bjrta  was  intended  to  provide  againlt.     2  Bl.  Comm.  269.  J 

But  religious  men  found  means  to  avoid  this  flatute,  by  pur- 
cJiafing  lands  holden  of  themfelves,  and  by  taking  long  leafes : 
alfo  all  ecclcfiaftical  perfons  regular,  as  abbots,  ^r.,  thought 
themfelves  out  of  this  ftatute  :  to  meet  therefore  with  thefe 
evafions,  tlie  7  £d.  i.  flat.  2.,  called  the  ftatute  of  tnortmain, 
Was  made. 

By  this  ftntute  it  is  provided,  That  no  corporationj  civil  or  reli-  Co.  Lit.  2, 
gious,  Jhall  purchafe  lands  in  mortmain  i   and  that  if  they  do,  the  im-  Burn's  Eq. 
mediate  lord  may  enter  ivithin  a  year  after  fuch  purchafe  made,  and  ^^}„.  * 
the  fuperior  lords,  up  to  the  king,  in  half  a  year  afterioards ;  and  if 
aU  fuch  lords,  immediate  and  mediate,  being  of  full  age,  ivithin  the 
four  fas,  and  out  of  prifon,  are  negligent,  the  king  may  enter  and 
^^if^^JF  ^  ^^'lant  byfervicss  to  the  king,faving  the  luardprip  and  efcheat 
to  the  lord  of  the  fee,  &c. 

The  clergy,  when  they  found  themfelves  prohibited  by  Magna  2lnft.  75. 
Charta  from  purchafing  lands,  and  perceived  that  their  evalion  of  C:w/.. /»- 
that  law  was  provided   againft  by  7  E.  i.  ftat.  2.,  which  pro-  '■'''^*'' 374* 
hibited   them  not   only   from   purchafing,  but  alfo  ulld  arte  vel 
ingenio  terras  fibi  ipfis  appropriare  fub  pcend  forisfaElure  earundem, 
began  to  apply  the  judgments  of  the  courts,  againft  the  intention 
cf  the  law,    to  their  own  advantage  ;    for   they  brought   their 
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precipe  againft  the  tenant,  who  had  agreed  either  to  give  or  fell 
them  the  hinds  in  demand,  and  profecuted  the  fuit,  as  if  it  had 
been  really  an  adverfary  one,  till  the  tenant,  according  to  the 
precedent  agreement,  made  default,  which  was  always  looked 
upon  as  fufficient  ground  for  a  judgment  in  favour  of  the  de- 
mandant; and  the  judges  prefuming  all  recoveries  juft  and  lawful, 
which  were  profecuted  in  the  ufual  courfe  of  law,  would  not 
bring  thofe  covinous  ones  within  the  ftatute,  though  they  were 
apparently  i»  fraudem  Icgisy  and  attended  with  all  thofe  incon- 
veniencics  v/hich  thofe  Itatutes  were  made  to  prevent :  but  the 
(<i)i3E.  I.  clergy  were  quickly  {lopped  in  this  courfe,  for  (a)  the  ftatute 
«•  32-  of  Wejlm.  2.  made  thefe  recoveries  by  default  to  be  mortmain ; 

and  the  expofition  of  this  ftatute  by  the  judges  hath  been  carried 
as  far  beyond  the  letter,  as  their  expofition  on  ']  E.  i.  feems  to 
sTnft.  420,  ]iave  fallen  ftiort  of  the  meaning  and  intention  of  that  law  ;  for 
'*5°*  though  the  letter  of  this  acr  extends  only  to  recoveries  by  default, 

yet  they,  and  with  good  reafon  too,  have  extended  it  to  all  other 
recoveries,  whether  by  demurrer  or  verdicl,  or  otherwife  ;  for  if 
thefe  ftiould  not  be  within  the  meaning  of  the  aft,  an  iflue  might 
be  taken  fo  much  in  favour  of  the  clergy,  and  the  evidence  of- 
fered might  be  fo  weak,  that  the  whole  intention  of  the  ftatute 
would  be  eluded. 

Afterwards  they  found  out  the  method  of  conveying  to  ufes, 
which  was  £rft  introduced  to  evade  the  ftatutes  of  mortmain  •, 
zrA  this  feived  them  efFeftually  ;  for  they  generally  fitting  in 
Chancery,  where  ufes  were  folely  cognizable,  obliged  the  feoffee 
to  execute  the  ufe  according  to  the  truft  and  confidence  repofed 
i!;R;c;i.  2.  in  him  ;  but  this  mifchief  was  provided  againft  by  the  ftatutes  of 
c  5.  2jH.   J  -  ]^i^-l^  2.  cap.  5.  and  23  H.  8.  cap.  10. 


(B)  What  Things  are  exempt  from,  or  out  of  the 
Statutes  of  Mortmain. 

Co.  Lit.  99.  TT  THERE  th.e  [b)  king  [c)  iicenceth  any  corporation  civil  or 
(i)i-ormei--     W     telipious,  thcv  may  purchafe,  notwirhftandinc  the  above 

Iv  this  li-  .  P  n.  c        ^  •  rp,  .  II-  r 

cenceordif-  mentioned  Itatutes  or  mortmam.  ihis  power  the  kmg  leems 
penfation  always  to  have  had;  but  the  difpenfing  power  having  been  carried 
was  to  have  j^g  high,  and  greatly  abufed  in  a  late  reign,  it  was  thought  pro- 
b^tirk-ing   per  to   reftrain  it  by   i  JV.  <jf  M.  J}.  2.  c.  2.  /.  1 2.    (alfo  vide 

and  all  the       3   W.   i^f  M.    C.   2.  /   I7.)    but  nOW, 

lords  me- 

incJiacL.  and  immedlnte  ;  but  now  by  7  &  8  W.  3.  it  may  be  granted  by  the  king  alone,  of  whomfo- 

rver  the  lands  are  hoi>!cn.      [c]    And  it  hatS  been  holdcn,  thai  fiich  licence  is  good  without  any  claufe 

of  t:cv.  iirft.in'e.    Co.  Lit.  1^9.    Plow.  5CZ.    Dyer,  269.— Alio  if  the  king  dies  before  execution  thereof, 

It  may  bccxccuteiiaftervvAids.     Co.  Lit.  52.  b. 

7&8V.'.  3.  By  the  7  £ff  8  IF.  3.  cap.  37.  it  is  enadled,  "  That  it  fhall 
c.  37.  [See  «<  2,-,j  ,-j-,ay  be  lawful  to  and  for  the  king,  his  heirs  and  fuc- 
Co'""it!9j-  "  ceflbrs,  when  and  as  often,  and  in  fuch  cafes  as  his  majefty, 
a.  13th  ed. J  «  his  heirs  or  fuccefTors,  fhall  think  fit,  to  grant  to  any  perfon  or 
"  perfons,  bodies  politick  or  corporate,  their  heirs  and  fucceflbrs, 

<*  Ucence 
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*'  licence  to  alien  in  mortmain,  and  alfo  to  purchafe,  acquire, 
*'  take,  and  hold  in  mortmain,  in  perpetuity,  or  otherwife,  any 
**  lands,  tenements,  rents,  or  hereditaments,  whatfoever,  of 
*'  whomfoevcr  the  fame  fliall  be  holden  ;  and  it  is  hereby  de- 
**  dared  that  lands,  tenements,  rents,  or  hereditaments  fo  aliened 
**  or  acquired,  and  licenfed,  (hall  not  be  fubjedt  to  any  for- 
**  feiture,  for  or  by  reafon  of  fuch  alienation  or  acquifition." 

By  17  Car.  2.  cap.  3.,  for  the  augmentation  of  poor  benefices  ivith 
cure^  it  is  enabled,  "  That  every  owner  or  proprietor  of  any 
*'  impropriation,  tithes,  or  portion  of  tithes,  fliall  be  enabled 
*'  and  empowered  to  give  or  beftow,  unite  or  annex  the  fame, 
**  or  any  part  thereof,  unto  the  parfonage  or  vicarage  of  the 
"  parifli  or  chapel  where  the  fame  do  lie  or  arife,  or  fettle 
*'  the  fame  in  truft  for  the  benefit  of  the  faid  parfonage  or 
*'  vicarage,  or  of  the  curate  or  curates  there  fucceffively,  where 
*'  the  parfonage  is  impropriate,  and  no  vicar  endowed,  accord- 
*'  ing  to  his  or  their  refpe6live  eflates,  without  any  licence  of 
**  mortmain.  And  It  Is  furtheir  enacted.  That  if  the  fettled 
^'  maintenance  of  fuch  parfonage,  vicarage,  churches,  or  chapels 
*'  fo  united,  or  of  any  other  parfonage  or  vicarage,  with  cure, 
**  ihall  not  amount  to  the  full  fum  of  100/.  per  ann.,  clear  and 
**  above  all  charges  and  reprizes  ;  that  then  It  fliall  be  lawful  for 
**  the  parfon,  vicar,  and  Incumbent  of  the  fame,  and  his  fuccef- 
**  fors,  to  take,  receive,  and  purchafe  to  him  and  his  fuccellbrs, 
*'  lands,  tenements,  rents,  tithes,  or  other  hereditaments,  with- 
"  out  any  licence  of  mortmain." 

"  By  the  2  Ami.  cap.  11.  A  corporation  Is  erefled  for  the  dif-  2  Ann. 
'*  pofing  of  the  firft-fvuits  to  the  clergy,  with  power  to  take  ^'  ^^' 
"  lands  and  tenements  for  the  ufe  of  the  clergy,  having  no  fettled 
"  competent  provifion,  by  bargain  and  fale  enrolled,  according 
**  to  the  flatute  27  H.  8.  cap.  16.  or  by  laft  will  and  teflament 
"  in  w-vlting,  duly  executed  according  to  law,  without  any  11- 
*'  cence  or  writ  aJ  quod  damnumy  notwithftanding  the  flatute  of 
*'  mortmain." 

Alfo  by  the  cuflom  of  London,  any  citizen  being  a  freeman  of  Dofi.  8c 
London,  and   being  refident  there,   and   taxable  to   fcot  and  lot,  p'"f  *^''°* 
may  by  will,  In  writing,  devife  his  lands  lying  [a)  In  the  faid  city  ^^^  °  u'ro. 
in  mortmain,  notwlthltandlnjj  the  above  Itatutes.  Cuji'.rm,  j. 

pl.  iS.    45  Ed.  3.  26.     Roll.  Abr.  556.     [(d)   Bu:  he  cannot  fo  devife  lands  lying  cut  oi  London » 
4  Dr.  Cii.  Rep.  409.] 

Alfo   fince  the   (/»)  flatute   of  charitable  ufes.    It  hath  been  Hob.  136. 
holden,  that  a  devife   to  the   principal,  fellows,  and  fcholars  of  Flood's  cafe. 
jfefiis  CclLge  in  Oxford,  and  their  fucceffovs,  for  maintenance  of  a  5.  p. 
fcholar,  Is  good,  though  fuch  devife  had  been  mortmain,  by  the  (i)  43Eiiz. 
ilatute  23  H.  8.  cat^.  10.  ^"t  ^^f^^ 

•^  -  Vide  tnjrat 
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(G)  What   is   a   good   Charitable   Ufe   within  th^ 

43  £7/25. 

J^^«35Elii.  'T~»HE  flatute  43  Elhi.  cap.  4.  enacis,  •'  Thoi  the  commtjjlontn 
^*  ^"j.  •*■      *'    empoiuered  by   the  lord  chaticcllor  /hall  inquire^  &c.    as   t9 

c.  5.  *'  the  landsy  &c.  giviti  by  ivell-dijpoftd  people^  for  relief  of  aged, 

T  Co.  24.  <«  impotent,  and  poor  people ;  for  maintenance  of  fick  and 
That°*dr*  *'  rtiaimcd  foldiers  and  nuriners,  fchools  of  learning,  free- 
pofition  to  "  fchools,  and  fcholars  of  univerfities  ;  for  repair  of  bridges, 
any  of  thofe  <«  poTts,  havens,  caufeways,  churches,  fea-banlcs,  and  high- 
Koodactir  **  ^^^ys  j  fo"^  education  and  prefenncnt  of  orphans ;  for,  or  to- 
day, without  "  wards  the  relief,  (lock,  or  nuintenaiace  of  houfes  of  correc- 
any  licence,  «  tion  J  fof  marriages  of  poor  maids  v  for  fupportation,  aid, 
Aandin'-tbe  **  "^"^  ^^^P  ^^  young  tradcfmen,  handicraftfmen,  and  perfona 
ftatutes  of  "  decayed,  and  others  ;  for  relief  or  redemption  of  prifoners 
morimain.     {(  qj-  captivcs,  and  for  aid  or  eafe  of  any  poor  inhabitants  ;  con- 

"  cerning  payment  of  fifteens,  fetting  out  of  foldiers,  and  other 

*'  taxes." 

In  the  con{lru£lion  of  this  (latute,  it  has  been  holdeit, 
Duke's  That  lands,  i^c.  given  for  the  building  of  an  hofpital,  for  the 

Char.  J09.    yeiJef  of  poor  people,  is  a  chailtable  ufe  within  the  equity  of  the 

ftatute. 
Duke's  So  for  the  building  of  a  feffionG-houfe  for  a  city  or  county ; 

Char.  109.    jj^g  making  of  a  new  or  repairing  of  an  old  pulpit  in  a  church,  or 

the  buying  of  a  pulpit-cufliion  or  pulpit-cloth,  or  the  fetting  up 

of  new  bells,  where  none  are,  or  the  amending  them  where  they 

are  out  of  order. 
Poph.  139.        It  feems  fettled,  that  money  given  for  the  maintenance  of  a 
n'^t*-'''        preaching  minifltr,  though  r-ot  a  charitable  ufe  [a)  mentioned  in 
Char.  109.    the  ftatute,  yet  comes  within  the  equity  of  it ;  ioxfumma  ejl  ratit 
s.c.  iVez.  qute  pro  reiigmic j'ac'it. 
311.    (<j)  A 

gift  of  lands,  6fr.  to  a  chaplain  or  minifler,  to  celebrate  divine  fervicc  ii  neither  within  the  letter  or 
meaiJng  of  this  ftatute  ;  for  it  was  on  puipofe  omitted  in  'lie  peniiin;;  of  the  a&,  left  the  gifts  intended  to 
be  employed  in  purpofcs  groontied  on  chjiity,  mit;iit,  in  change  of  time,  contury  to  the  mind  of  giver, 
be  eo;ifi!cated  intp  the  kiinj's  tredfury  }  for  idigi'ju  bcln^i  VoriVule,  according  to  the  plealure  of  fuc- 
eeeding  princes,  that,  tvhich  at  0:1c  t-me  ii  held  for  oidioHox,  m*)',  at  another,  be  accounted  fu- 
perttitious  j  and  then  (uch  lands  are  forfeited,  as  apj  e<«s  by  the  ftatute  of  I  iid.  6.  c.  14.  Sir  Franci; 
Moor's  Reading  on  the  Statute  43  tli^.  c.  4. 

iVcrn.  387.  But  if  a  fchool-houfe  is  cre6led  by  the  voluntary  contributions 
of  the  inhabitants  of  A,  on  the  walle  of  the  lord  of  the  manor, 
and  the  lord  enfeoffs  trultees,  in  trufl  that  the  inhabitants  oi  A, 
may  for  ever  have  a  fchool,  as  of  the  gift  of  the  lord  of  the  ma- 
nor J  this  is  not  a  free-fchool,  and  fo  not  a  charity  within  the 
ftatute  of  43  Elir..,  for  which  the  inhabitants  have  a  right  to  fuc 
in  the  attorney-general's  name. 

»'Vefn.3S7.  So  if  the  lord  of  the  manor  fliould  erecl  a  mill,  and  convey  it 
to  truftees,  to  the  intent  that  the  inhabitants  might  have  the  con- 
venience of  grinding  there,  tliis  would  not  be  a  charity  within 
t]>e  ftatute. 

[Augment- 
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t Augmentations  made  by  ecclefiaftical  perfons  to  fmall  vicar-  Attorney, 
ages   and  curacies  under  the  act  of  29  Car.  2.  c.  8.  are  to  be  G«"«^"'  '• 
confidered  by  §  7.    of  that  a£l,    as  charities  within  the  intent  2.Vqz.\z'. 
of  ftat.  43  li/jz.:  therefore  an  information  may  be  filed  in  the 
name  of  the  attorney-general  to  eftablifh  a  right  to  a  curacy  fo 
augmented.] 

(D)  What  is  a  fuperflltious  Ufe  to  which  the  King 

is  entitled, 

A   Superftitious  ufe  is  defcribed  to  be  where  lands,  tenements,  4  Co.  104. 
■^^  rents,  goods,  or  chattels  are  given,  fecured,  or  appointed,  ^^■'^s-  jo5« 
for  and  towards  the  maintenance  of  a  prieft  or  chaplain  to  fay  ,,'***  s^ijk. 
jnafs(rt) ;  for  the  maintenance  of  a  priell,  or  other  man,  to  pray  162.  pi.  t. 
for  the  foul  of  any  dead  man,  in  fuch  a  church,  or  clfewhere ;  [('^)  ^'"*^^ 
to  have  or  maintain  perpetual  obits,  lamps,  torches,  is'c.  to  be  ation'^a"'^* 
ufed  at  certain  times,  to  help  to  fave  the  fouls  of  men  out  of  charitable 
purgatory ;  thefe,  and  fuch  like  ufes,  are  declared  to  be  fuper-  (°"n<^«ion 
ititious,  to  whicli  the  king,  by  force  of  feveral  (6)  ftatutes,  and  m[(s7pnj. 
as  head  of  the  church  and  ftate,  and  entrufted  by  the  common  ing  for  the 
law,  to  fee  that  nothing  is  done  in  maintenance  or  propagation  f'^"'^'  ^'^' 
of  a  falfe  religion,  is  entitled,  fo  as  to  direct  and  appoint  all  fuch  to  be"pert 
ufes  to  fuch  as  are  truly  charitable.  formed  by 

faying  the 
I'ervicc  according  to  the  liturgy.  Co.  Lit.  95.  b.]     (I)  J^:Jc  1  E.  6.  c.  14.    15  Rich.  2.  c.  5.    23  H.  %, 
c.  10.     37  H.  c.  4. 

And  all  limitations  of  land,  ^c.  in  fee-tail,  for  life  or  years.  Duke's 
to  any  of  the  above-mentioned  ufes,  are  faid  to  be  fuperftitious,  ^^^^'  ^"7" 
and  to  belong  to  the  king,  who  is  to  direcl;  and  appoint  them  in 
eodem  geitere ;   fo  that  they  cannot  revert  to  the  donor,  his  heirs  or 
reprefentatn'es,  during  the  time  that  they  were  to  continue  to  the 
purpofes  aforefald. 

So  rf  lands  be  given  on  condition  to  find  a  prieft,  ^c.y  though  4  Co.  104. 
no  pried  be  found,  yet  this  is  a  fuperflitious  ufe,  to  which  the  ^^^^'* 
Icing  is  entitled.  Char.  106. 

But  if  there  be  a  charitable  ufe  intermixt  with  the  fuperflitious  4  Co.  104. 
ufe,  fo  that  they  may  be  diRinguiflied,  the  king  fliall  have  only  ^""^e's 
fo  much  as  is  limited  to  the  fuperltitious  ufe. 

It  was  found  by  iixpefl,  that  A.  devifed  to  J.  S.  and  his  heirs  ^^^  ^^^^ 
abfolutely,  without  a  truft;  that  he  did  it  for  the  good  of  his  ^j^'  ^^* 
foul ;  and  that  the  devifee  owned  that  this  eflate  was  not  his,  but  Lady  Potv 
belonged  to  God,  and  his  Saints :  the  court  of  King's  Bench  held,  'newj- ' 
that  this  could  not  be  averred  to  be  a  fuperflitious  ufe,  by  reafon 
of  the  ftatute  of  frauds  and  perjuries ;  and  faid  that  a  monk  might 
iHOW  take  by  purchafe,  and  feemed  to  think  fo  of  a  nun:  but  an 
information  being  exhibited  in  the  Exchequer,  for  a  difcoverv, 
and  that  an  application  might  be  made  of  the  devife  to  a  ufe  truly 
charitable,  it  was  holden  there,  that  the  ftatute  of  frauds  did  not 
bind  the -king;  that  he,  as  head  of  the  commonwealth,  is  en- 
trufted and  empowered  to  fee  that  nothing  is  done  xo  the  difheri- 

p  p  3  i^ 


582  Cfiaritatle  Ctrejsi  anti  ^octmain* 

fon  of  the  crown,  or  the  propagation  of  a  falfe  religion,  and  to 
that  end  entitled  to  pray  a  difcovery  of  a  truft  to  a  fuperflitious 
ufe  ;  and  that  this  being  a  fuperflitious  ufe,  the  king  (hall  order 
it  to  be  applied  to  a  proper  ufe. 
De  Cofla  [Where  the  devife  is  to  a  fuperflitious  ufe,  and  made  void  by 

iimbi'^-zS.  ^'^^"^^  >  or  to  a  charity,  and  made  void  by  the  flatute  of  mort- 
Per  Lord       main  ;  there,  it  (hould  belong  to  the  heir  at  law,  or  next  of  kin  : 
JHa:Jwickc.    but  where  it  is  in  itfelf  a  charity,  but  the  mode  in  which  it  is  to 
be  difpofed  is  fuch,  that  by  the  law  of  England^  it  cannot  take 
effecl:,  as,  for  inftance,  where  it  is  for  the  promoting  of  a  religion 
adverfe  to  chriftianity;  there,  the  crown  by  fign-manual  directed 
to  the  attorney  general,  may  give  orders  in  what  charitable  man- 
ner it  fliall  be  difpofed.] 
Vern.  24S,        A.^  being  a  beneficed  clergyman,  devifed  600/.  to  Mr.  Baxter^ 
Attorney-      ^0  be  diflributcd  by  him  among  fixty  pious  ejected  minijlers^  and 
Baxter.  De-  ^ddcd,  that  he  did  not  give  it  to  them  for  the  fake  of  their  non- 
creed  by        conformity,  but  becaufe  he  knew  many  of  them  to  be  pious  and 
North,  Lord  good  men,  and  in  great  want :  he  alfo  gave  Mr.  Baxter  20/.,  and 
this  decree     2o/.  to  be  laid  out  in  a  book  of  his,  entitled,  Baxter's  Call  to  the 
\vas  reverfed   Unconverted ;    and  this  was  holden  a   fuperflitious  ufe,    which 
bv  the  Lord's  ^^^^^g^  void,  yet   the   charity  is  good,  and  fhall  be   applied  in 
Cotnmif-      eodem  genere  -,   and  it  was  decreed  for  the  maintenance  of  a  chap- 
fioners.         Jain  in  Cheljca  college. 

2Verii.  105. 

[It  was  reverfed  on  the  ground  of  its  not  being  a  fuperftitious  ufe  :    but  nothing  faid  as  to  the  Lord 

Keeper's  opinion,  that   the  power  of  diredling  cantie  to  the  crown,  if  the  truft  was  not  fupportable  as  a 

charitable  ufe That  charitable  gifts,  in  favour  of  Proteftant  diflenters,  are  good,   is  now,  fince  the 

toleration  act,  unqucftionable.     2  Vez.  ^.73.      3  P.  Wms.  3+6."] 

zVern.  266.  A.^  by  wiil,  charged  his  eflate  with  an  annual  fum  for  the 
Attorn'e^^^  maintenance  of  Scotchmen  in  the  univerfity  of  Oxon^  to  be  fent 
General  and  i'-ito  ScotLuid,  to  propagate  the  do£lrine  of  the  church  of  England 
Guife.  there  ;  and  pre/hyferies  being  fettled  in  Scotland  by  aft  of  parlia- 

ment, the  queftion  was,  Whether  this  devife  fhould  be  void, 
and  fo  fall  into  the  eftate  and  go  to  the  heir,  or  fhould  be  applied 
cypres  ?  But  the  matter  doth  not  appear  by  the  report  to  have 
been  determined. 


(E)    How    Cliaritable  Gifts  and  Dlfpofitions  have 
been  conflrued  ;  [and  how  far  favoured  in  Equity.] 

Duke's  ^  UR  chancellors  have  been  very  liberal  in  their  conflruftions 
Char.  i<^,  vy  ^g  jq  charitable  difpofitions,  fo  as  to  make  them  anfwer  the 
umTorrnruie  intention  of  the  donors,  and  for  that  purpofe  have  difpenfed  with 
of  a  court  of  fevcral  ceremonies  required  in  other  grants;  and  therefore  it  has 
equity,  be-  bgejj  holdcn,  that  an  appointment  to  a  charity  without  livery  of 
afcer'thefia-  fcifin,  or  attornment,  is  good. 

tute  of  i-.lizabeth,  hath  been,  that  where  the  ufes  are  charitable,  and  the perfon  hatby  in  bimfelf,  full 
frtvzr  t',  c:n-vty,  it  will  aid  a  dtfciflivc  conveyance  to  fuch  ufes.  Per  Lord  Henley,  Keeper,  i  Bl. 
Ki-p.  cjO  ■^r"»Vi;ere  a  donor  hath  exprelTi'd  himleif  fo  obfcurcjy,  as  to  leave  it  cjuite  doubtful  whether  he 
iiuen..td  to  gi\e  a  principal  fum  to  a  charity,  or  only  the  intercft  and  produce  of  it,  a  court  of  equity,  ic 
feenis,  wiii  notcaniine  it  to  the  latter,     z  Aik.  xziA 

So 
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So  a  deed  of  bargain  and  fale  to  a  cliaritable  ufe,  though  not  Preced.        / 
good   by  27  //.  8.  c.  16.  for  want   of  enrolment,    yet   fluili  be  Chan.  351.  ' 
good  as  an  appointment  within  the  ftatute  43  £I:z.  c.  4. 

So  if  copyhold  lands  are  dvifed  to  a  charity,  they  iliall  pafs  Duks's 
without  any  furrendcr,  and  fhali  bind  the  heir,  but  the  lord  Ihall  '^'"'^-  "^- 
not  lofe  his  fine.  Je^^wLVc' 

there  are  prior  limitations  of  the  copyhold  to  feveral  pcrfcns,  a  coort  of  equity  will  not  ii»;cii'cie  in  fi- 
Tour  of  a  charity.     Attorney-General  v.  Laay  Downing,  Ambl.  573.] 

Tenant  in   tail,    without  levying  a  fine  or  fufFering  a  reco-  Duk/s 
very,  may  devife  to  a  charity,  and  fuch  dilpofuion  fhall  be  good,  ^^^^-  '^°* 
by  way  of  appointment  within  the  ftatute  43  EHz.  c.  4.,  wliich  s.  p.'"i^re-' 
being  fubfequent  in  time,  hath  fo  far  repealed  and  abrogated  the  ced.  Chan. 
flatute  de  donis.  39°-  S.  P. 

[If  a  devife  be  to  a  charitable  ufe,  though  the  obje£l  be  not  in  Attomey. 
eje,  and  though  it  depend  on  the  will  of  the  crown  whether  it  P  j^''^' "' 
fliall  be  ever  called  into  exiftence,  equity  will  eftablifii  it.  jng,'  Hi^h-" 

more,  134.    Ambl.  572. 

An  appointment  to  a  charity,  made  precedent  to  the  flat,  of  S.mlth  v. 
Eliz.y  and  fo  void,  was  holden  to  be  made  good  by  the  ftatute.]  ^  ^J^p^'' 

But  if  y^.  devifes  lands  by  will,  not  duly  executed  within  the  ^Vem.  5^)7. 

ftatute  of  yrfli/^/f  and  perjuries^  fuch  difpofition  is  void,  and  can-  Saik.  163. 

not  operate  as  an  appointment  ■,  for  the  ftatute  oi  frauds  is  fubfe-  p.'Jgj/ 

quent  to  the  43  Eliz.  c.  4.;  and  requires,  that  all  dcvifes  of  lands,  Chan.  270. 

i^c.  fiiould  be  in  writin;r  duly  attefted,  iffc.y  without  making  any  3vo.    [But 

1        •,    1  1       vr       r   •  o         i     where  ccpy. 

exceptions  as  to  charitable  dilpoiitions.  ^^/^  lands 

were  furrendered  to  the  ufe  of  a  will,  and  dcvifed  in  charity.  Lord  Hardwicke  held  the  wil,  chough  not 
figned  in  the  laft  iheet,  and  without  witnelles,  to  be  a  good  appointment  of  the  eftate  for  the  charity, 
under  the  ftat-  43  Eliz.     Attorney-General  v.  Sawicll,  z  Alk.  497.] 

Alfo  if  an  infant,  lunatick,  or  feme  covert,  by  will  or  deed.  Duke's 
give  any  thing  to  a  charitable  ufe,  it  ftiall  be  void  in  the  fame  char,  no, 

*■  '         ^^       \  ^        c    ^     •  Moor,  822. 

manner  as  all  other  acis  or  theirs  are. 

But  chofts  in  aclion^  as  ftatutes,  bonds,  tsfcy  though  not  afiign-  Duke's 
able  at  law,  yet  a  gift  of  them  is  good  5  as  an  appointment  to  a  '^'^' 

charity. 

Alfo  if  lands  are  given  to  churchwardens  of  a  parifh,  to  a  Duke's 

charitable  ufe,  although  the  devife  be  void  in  law,  they  not  being  Char.  82. 

a  corporation  capable  of  taking  lands  in  fuccelhon,  yet  they  fhall  /gcreed.' 

be  capable  for  this  purpofe.  [Where  a 

conveyance 
was  to  certain  officers  of  a  corporation,  and  not  to  the  body  corporate,  equity  fupplled  the  defedt.  i  Bl. 
Rep.  9J.]  A  devife  to  the  princini!,  fellows,  and  fcholars  of  Jejus  College  in  Oxford,  and  their  fuc- 
ceflbrs,  for  maintenance  of  a  fcholar,  is  good,  and  they  fhall  be  in  nature  of  trainees  for  this  purpofe  ; 
though  before  4.3  Eliz.  c.  4.  fuch  difpolition  would  have  been  mortmain,  by  22  H.  8.  c.  10,  Hob.  136. 
Lev.  284.  S.  P. 

So  where  an  impropriator  devifed  to  one  who  ferved  the  cure,  a'Vent.  349. 
and  to  all  that  ftiould  ferve  the  cure  after  him,  all  the  tithes  and 
other  profits,  fe°t-.,  though  the  curate  was  incapable  of  taking 
by  this  devife,  in  fuch  manner,  for  want  of  being  incorpo- 
rate, and  having  fucceflion  ;  yet  it  was  holden,  that  the  heir  of 
ihe  devifee  ihould  be  fcifed  in  truft  for  the  curate  for  the  time 
being. 

P  p  4  Where 
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Duke's  Where  there  hath  been  an  uncertainty  in  the  defcription  of  the 

Char.  82.  perfons  to  take,  the  courts  have  been  very  Hberal  in  their  expofi- 

LoiUorTs  tlons  J  as  where  a  devife  of  lands  to  a  charity  was  to  a  corporation 

cafe.    So  by  a  wrong  name  ;    as  to  the  mayor  and  chamberlain,  inllcad 

where  mo-  q£  ^\^q  mavor  and  commonalty. 

ncy  was  '  ' 

given  generally  to  a  parifti,  it  was  hoiden,  that  it  mull  be  intended  to  the  poor  of  tlie  parlfli.  Charj. 
Ca.  134.  So  wliere  lands  were  devifed  xoA-  for  life,  lemainder  to  the  church  of  St.}jrdrcw's,  Hoi- 
born,  it  was  hoiden,  that  the  parfon  of  the  church  fhould  have  this  lemainder.  Duke's  Char.  iij. 
rSo  a  legacy  to  the  poor  inhabitants  of  Saint  Z,;anar^,  Shorcdiub,  was  deemed  to  go  to  the  poornot  receiv- 
ing alms.  Attorney-General  v.  Clarke,  /\mbl.  422.  So  where  a  legacy  v.as  given  10  lie  foor,  the  coutt 
direfled  it  to  be  given  to  the  poor  Fremh  refugees,  it  appearing  that  the  tefbator  was  a  French  refugee. 
Attorney -General  v.  Ranee,  cited,  Ib'uL  So  where  a  bcqueil  was  for  the  benefit  of  poor  difrcnting  mi- 
nitlers  living  in  any  of  the  counties  of  England,  it  was  hoiden  to  be  good  }  and'  it  being  in  proof,  that 
tliere  are  three  diftindl  focieties  of  dillenters,  and  that  collections  are  made  for  the  poor  mmiftcis  of  caqh, 
it  was  directed  to  be  (o  applied.  Walker  v.  Childs,  Ambl.  524.  If  the  gift  is  for  the  poor  of  any 
city  and  other  parKhes  are  afterwards  admitted  within  the  precinfts  of  the  city,  and  added  thereto; 
the  poor  of  the  pariilies  admitted,  fhall  have  a  proportion  of  the  charity.  Attorney-General  v.  Corp. 
Rochefter,  Finch.  104-  A  legacy  of  5/.  was  bequeathed  to  the  poor  of  two  hofpitais  in  Canrcr/iury, 
liaming  them  ;  and,  by  a  codicil,  an  annuity  of  5  /.  t^j  all  and  e-very  the  hojpitah  :  it  appearing  thai  rjie 
teftatrix  lived  at  Canterbury  many  years,  and  died  there  ;  and  that  fhe  iiad  t^kcn  notice  by  her  wi/i, 
of  two  Canterbury  holpitals  ;  the  charity  was  hoiden  not  to  be  void  for  uncertainty,  but  to  have  been 
intended  for  all  the  hoff,i:als  in  Canterbury  ;  but  not  to  extend,  as  was  prefTed,  to  an  hofpitai  about  a 
mile  out  of  Canterbury,  though  founded  by  the  fame  arch bi /hop,  and  governed  by  the  fame  ftatut,;s. 
Mafters  v.  Matters,  i  P.  Wms.  425.  One  Penning,  of  Saffron  fFa  den,  and  feveral  otheis,  fubfcribed 
to  a  charity-fchool  theie,  of  twelve  boys  and  girls,  which  fubicription  was  only  duiing  the  plea fu re  of 
the  benefaiflors.  Penning,  pleafed  wirh  feeing  thefe  children,  declaied  he  would  l;;3ve  them  fomething 
at  his  death  :  there  was  alfo  a  free-fchool  in  rhe  fame  town  ;  and  Penning  made  his  will,  giving 
*'  rco/.  to  the  charity-fchool."  Lord  Chancellor  Parker  fiid,  that  though  the  free-fchoul  be  a  f/'a- 
ri/y-jc^Jc/;  yet  the  charity  fchool  for  boys  ana  girls  went  moic  commonly  by  thai  name  :  and,  as  tUe 
tellator  was  fond  of  the  latter,  and  declared  he  would  leave  them  a  legacy  ;  thcrcfuie,  tLa',  and  not  the 
free-fchool,  was  entitled  thereto.  Attorney-General  v.  Hudfon,  i  P.  V/ms.  674.  A  fum  of  money 
was  bequcat!:cd  to  be  diftributed  every  year,  on  certain  days,  to  the  poor  of  the  parifii  if  L.  in  the 
county  of  /►/•,  in  whicli  county  there  was  no  fuch  parifh  ;  but  there  was  in  the  county  cf  Z).  :  the  court 
eilablilhcd  the  will,  beciufe  it  appeared  that  the  teliator  was  born  there,  and  that  both  he  and  his  j^arents 
lived  and  died  there.     Owen  v.  Bean,  Finch.  395-] 

Finch.  353.  [AW  Lord  Carron^  formerly  ambaflador  here  from  the  States 
General,  being  feifed  in  fee  of  a  great  houfe  in  Lmnheth,  called 
Carron-houfe,  and  the  lands  thereto  belonging  called  the  Pari*, 
and  having  built  an  alrns-houfe  in  that  parifh,  wherein  he  placed 
feven  poor  women  of  Lambeth^  of  fixty  years  of  age  and  upwards, 
whihl  he  lived,  and  appointed  4/.  to  be  paid  to  them  every  year 
quarterly,  did,  in  order  to  eftabliOi  the  fame  as  a  perpciual 
charity,  by  his  will,  charge  the  premifes  with  28/.  per  aun.,  to 
be  diftributed  equally  zYoor\^  feven  poor  iKomen  ;  and  directed  that 
when  one  or  more  of  them  died,  their  places  fhould  be  fupplicd, 
at  the  appointment  of  the  owners  of  Carron-houje^  by  otlier  poor 
women,  who,  as  it  was  fuggefted,  and  as  had  always  been  the 
cafe  during  his  life,  he  intended  fhould  be  poor  women  of  that 
parifli.  It  appeared  that  the  owners  of  Car ron-houje  had  for  fome 
time  paid  the  charity,  but  of  late  had  refufed,  fo  that  it  was  be- 
come in  arrear  ;  neither  did  they  fill  up  the  vacant  places,  pre- 
tending that  the  charity  was  not  payable  in  fucceffion,  there  being 
no  fuch  diredlicn  in  the  will  of  the  donor,  but  only  to /even  poor 
women  who  were  In  pofleflion  at  his  death ;  or  that  If  it  muft  be 
paid,  yet  it  might  be  to  other  poor  women  out  of  any  other 
parifli  at  their  own  appointment.  A  bill,  therefore,  was  brought 
againft  the  owners  of  Carron-houjcy  to  have  the  charity  eftablifheji 
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for  ever,  and  the  arrears  thereof  paid  by  the  defendants,  and  the 
growing  payments  duly  made  for  the  time  to  come,  and  the  poor 
women  to  be  chofen  in  fucceflion  out  of  Lambeth  pariih,  and  not 
out  of  any  other  pariih  ;  for  otherwife  the  charity  would  rather 
be  an  injury  than  a  kindnefs  to  Lambeth ;  becaufe,  if  taken  out 
of  other  pariihes,  Lambeth  mult  maintain  them,  the  4/.  per  ann. 
being  not  fufficient.  It  was  decreed  as  prayed,  and  a  charity 
was  eftabUflied  in  the  hands  of  the  churchwardens  in  fucceflion, 
though  not  given  fo  in  direct  wortis. 

If  a  charity  is  devifed  to  the  poor  indefinitely,  the  king  (hall  Rep.  Temp. 
have  the  difpofal  thereof.  Tn'^Caf ' 

Abr.  tU.  Cbiir'tty,  pi.  7.     See  ace.  Attorney-General  v.  Herrick,  Ambl.  71a. 

Jl.  having  devifed  loo/.  to  be  applied  to  fuch  charitable  ufes  Attomey- 
as  he  had,  by  writing  under  his  hand,  formerly  directed,  and  no  General  v. 
fuch  writing  being  to  be  found,    it  was  holden  that  the   king  iVern."ai4. 
Ihould  appoint,  who  gave  it  to  the  mathematical  boys  in  ChriJFs 
Hofpital ;  which  was  decreed  accordingly  -,  and  that  the  parties 
(hould  be  indemnified  again  ft  the  writing  referred  to. 

A.y  by  his  will,  devifed  all  his  lands  and  tenements,  in  the  Cook  v.* 
event  of  his  fon's  dying  under  age  or  without  iifue,  to  the  Ducken- 
4efendant  and  four  others  by  name,  for  fuch  charitable  ufes  and  ,5^** 
purpofes  as  he  fhould  diredt  by  codicil  or  otherwife.  By  his  codicil, 
he  ordered  and  dirc6ted,  purfuant  to  that  claufe  in  his  will,  that  the 
faid  lands  and  tenements  fhould,  at  the  difcretion  of  his  faid 
truftees,  be  fold  and  difpofed  of,  or  kept  in  their  hands  and  pof- 
feflion  •,  and  that  the  purchafe-money  arifing  thereby,  or  the 
rents  and  profits  thereof,  (hould  be  applied  and  diftributed  to 
and  amonglt  fuch  perfons,  or  to  and  for  fuch  ufes  or  purpofes, 
in  fuch  manner  as  he  fliould  by  any  writing  appoint ;  and  for 
want  of  fuch  direction  and  appointment,  then  to  fuch  perfon  or 
perfons,  or  to  fuch  ufes  and  purpofes,  as  they  the  faid  truftees, 
or  the  major  part  of  them,  or,  in  cafe  of  death,  the  furvi- 
vors  or  fuTvlvor  of  them,  or  the  heirs  of  fuch  furvivor,  (liould 
judge  fit  and  convenient.  The  teftator's  fon  died  under  age  and 
without  ilfue.  The  teftator  left  no  dire£tions  by  v/riting  or  me- 
morandum as  to  the  application  of  the  eftates  devifed.  The 
truftees  infifted  upon  the  beneficial  intcreft  in  them  :  the  heir  at 
law  of  the  teftator  claimed  them  as  a  refulting  truft.  But  Lord 
Hardwicke  decreed,  that,  as  tKc^^lutention  of  the  teftator  was 
clear  in  favour  of  charity,  a  fcheme  fl.ould  be  laid  before  the 
mafter  for  applying  the  eftate  to  fuch  charitable  ufes  and  pur- 
pofes as  ftiould  anfwer  his  intention,  and  alfo  for  the  application 
and  diftribution  of  the  money  that  ihould  be  coming  in  out  of  the 
growing  rents  and  profits,  or  out  of  the  money  that  fliould  arifc 
by  any  future  fale. 

ji.j    by  will,    gives  to  Bread-Jlreet  ward   200/.,  according  to  Baylitand 

Mr.  's  will :  Lord  Hardwicke  decreed,  that  the  money  fliould  Church  «. 

be  difpofed  of  in  fuch  charities  as  the  aldermen  and  inhabitants  GeneTa7' 
/of  the  ward  fliould  think  moft  beneficial.  iAtk!:39. 

The 
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White  V.  The  teftator,  by  his  will,  gave  a  moiety  of  the  refidue  of  his 
White,  J  Br.  efl;,^*e  to  fuch  of  the  lying-in  hofpitals  as  his  executor  fhould  ap- 
A  legacy  '  point.  Afterwards  he  flruck  out  of  his  will  the  name  of  his  ex- 
was  given  to  ecutor,  but  did  not  appoint  any  other  executor.  It  was  decreed 
B.  for  the  |jy  Lord  Thurlowy  that  the  court  would  appoint ;  and  it  was 
non-con-  accordingly  referred  to  a  mafter,  to  which  of  the  lying-in  hofpitals 
farming  mi-  the  legacy  fliould  be  paid. 

nifters,  with 

the  advice  of  C.  and  D. :  at  the  tellator's  death,  B,  C.  and  D.  were  all  dead  ;  yet  the  court  fuftamed 
the  legacy.  Attorney- General  v.  Hickman,  a  Eq.  Ca.  Abr.  tit.  Charity,  p.  14.  So,  where  a  refidue 
was  given  to  J.  V.  to  fuch  charitable  ufes  as  he  fhould  appoint,  recommending  poor  clergymen,  (^t. 
andy.  V,  died  in  the  lifetime  of  the  tertatrix,  yet  the  charity  was  fuftained,  and  executed  by  the  court. 
Moggridge  v.  Thackwell,  3  Br.  Ch.  Caf.  517.     See  Wheeler  v.  Shove,  Mof.  288.  301.  cantr. 

Sir  George  Downing  devifed  an  eftate  to  truftees  for  the  purpofe 
of  founding  a  college  ;  and  diredled  them  to  form  a  plan  for 
the  government  of  it :  the  truftees  died  in  the  teftator's  life- 
time J  and  Lord  Camden  held  the  heirs  at  law  entitled  to  the  con- 
du6l  of  the  charity. 

W.  left  money  to  be  diftributed  in  charity  at  the  difcretion  of 
his  three  executors,  one  of  whom  died  before  the  information 
was  filed.  Lord  Hardiuicke  held,  that  this  not  being  a  bare  au- 
thority,' but  coupled  with  an  intereft,  furvived  to  the  other  two 
executors  :  but  that  the  executors,  in  this  cafe,  could  not  divide 
the  charities  into  three  parts,  and  each  executor  nominate  a  third 
abfolutely,  becaufe  the  deter muiation  of  the  property  of  every 
objeft  was  left  by  the  teftator  to  the  dire£lion  of  all  the  ex- 
ecutors. 

Archbifhop  Seckery  among  many  charitable  legacies,  gave  to 
his  truftees,  the  defendant  and  Dr.  Stintouy  fince  dead,  loco/. 
ftock,  for  the  purpofe  of  eftabliftiing  a  bifiiop  in  his  majefty's  do- 
minions in  America^  and  ordered,  that  if  any  charity  to  which  he 
had  given  a  legacy,  (hould  no  longer  fubfift,  fuch  legacy  {hould 
fall  into  the  refidue.  It  was  contended,  that  there  being  no 
bifhop  in  thofe  parts  of  America^  nor  any  likelihood  that  there 
ever  would  be  one,  the  legacy  was  void,  and  fell  into  the  re- 
fidue. But  by  Lord  ThitrloiVy  the  money  muft  remain  in  court, 
till  it  {hall  be  feen  whether  any  fuch  appointment  fliall  take 
place. 

Archbifhop  Seder  alfo  gave  1000/.  to  be  laid  out  upon  repair- 
ing parfonage-houfes.  The  counfel  for  the  Biftiop  of  Chefter  faid, 
that  the  archbiftiop's  other  truftee  being  dead,  the  feleclion  of 
the  objefts  belonged  to  his  client  alone.  But,  by  Lord  ThurloiUy 
it  muft  be  referred  to  the  mafter,  and  propofals  of  proper  objedls 
be  laid  before  him. 

The  teftator  gave  200/.  to  the  corporation  of  ^.  Anne^s  Bounty,^ 
to  augment  poor  livings,  and  direfted  his  executors  to  divide  the 
refidue  of  his  perfonal  eftate  into  three  parts,  and  to  pay  one 
third  either  to  the  corporation  of  ^.  Anne's  Bounty^  or  the  fo- 
ciety  for  propagating  the  gofpel,  and  another  third  to  lome  publick 
charity.  The  legacy  to  the  corporation  of  ^  Anne's  Bounty  was 
holden  to  be  void,  as,  by  the  rules  of  that  inftitution,  it  muft 
have  been  laid  out  in  lands.    The  legacy  which  was  given  to  the 

fame 
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fame  charity,  or  to  the  foclety  for  propagating  the  gofpel,  wac, 
on  the  fame  account,  ordered  to  be  paid  to  the  latter.  And  the 
legacy  to  fome  publick  charity  was  declared  to  be  good,  but  that 
the  executors  ought  to  difpofe  of  it  under  the  eye  of  the  court, 
and  therefore  were  to  propofe  a  charity  to  the  mall;er.3 

If  one  difpofe  of  lands  worth  lo/.  a  year,  to  maintain  a  8  Co.  130. 
preacher,  fchoolmafter,  and  poor  people  in  Dcaly  and  the  lands  School  of 
after  come  to  be  worth  100/.  a  year,  it  mud  be  all  employed  to  cafe  tL^ 
increafe  the  feveral  charities.  the  price  of 

Jandii  in- 
creafing,  the  rents  fliall  be  raifed,  and  laid  out  in  augmentation  of  the  cViarity.  See  ace.  Duke's  Cha' 
ritablt  Ufes,  71.  112.  [Attorney- General  v.  Mayor  ot"  Coventry,  a  Vern.  397.  2  Br.  F.  C,  236. 
S.  C.  Where  lands  were  let  at  an  under- value,  and  had  been  for  a  long  time  lb  enjoyed  j  the  leafe  was  fet 
afide,  and  the  tenant  decreed  to  pay  the  arrears  of  the  rent  according  to  the  full  value.  Beverly  v.  Far- 
rer,  3  Vern.  414.  Jf  there  are  feveral  ufes,  the  court  is  not  bound  to  diretft  that  th;y  /hall  all  be  au'^- 
mented  proportionably  ;  but  may  ufe  its  discretion  as  to  the  method  in  which  the  furplus  ihall  be  diftri- 
buted.     Ambl.  I9i'j     Preced.  Chan.  225. 

If  in  the  conflitutions  for  founding  an  hofpital,  it  be  ordained,  zVem.  596. 

that  no  leafe  fliould  be  made  for  above  twenty  years,  and  the  746-  -S.  i** 
rent  not  to  be  raifed,  nor  above  three  years  rent  taken  for  a  fine, 
though  the  tenant  of  the  hofpital  lands  is  entitled  to  a  beneficial 
leafe  upon  renewal,  yet  this  conflitution  is  not  to  be  followed  ac- 
cording to  the  letter;  but  as  times  alter,  and  the  price  of  provi- 
fions  increafeth,  fo  the  rent  ought  to  be  raifed  in  proportion. 

Where  A.^  feifed  of  a  manor  of  the  yearly  value  of  240/.,  de-  show.  p.c. 

vifed  feveral  legacies,  and  particularly  to  his  heir  at  law  40/.,  -^'    f^'" 

and  then  added,  that  being  determined  to  fettle  for  the  future^  after  ne^al  v. 

the  death  of  me  and  my  luife^  the  manor  of  Y.y  ivith  all  la7tds,  ivoodsy  Johnfon, 

and  appurtenances y  to  charitable  tfes^  I  devife  to  M.  and  N.,  upon  ^"''^'*  ^9'^* 

trufly  that  they  ffjall  pay  yearly  and  for  ever,  feveral  partictdar  funis  General  v. 

to  charitable  tiJcSy  amounting  in  the  ivhole  to   i2o/.  per  ami.-,  and  Sparks,;^. 

gave  the  truftees  fomething  for  their  pains  -,  there  being  an  over-  ^^^'^^''^l' 

plus,  it  was  decreed  to  go  in  augmentation  of  the  charities,  it  v.  Tonca, 

appearing  to  be  the  teftator's  intent  to  fettle  the  whole  manor,  ^Vez.jun, 

and  that  the  heir  fliould  liave  no  more  than  40/.  />'  4'^'^-^^- 

^  Ca.  103. 

S.  C.  Thefe  decifions  have  proceeded  upon  the  manlfeft  intention  of  the  donor,  that  the  whole  fliould 
be  applied  to  the  charity  :  if,  therefore,  it  turn  out  M  be  more  than  ade.justc  to  the  number  of  ob- 
jedls  for  wh'ch  it  may  have  been  originally  pioviJed,  it  mult  be  difpofed  of  to  fimilar  purpol;s.  At- 
torney-General V.  Eail  of  Wxr.cheljea,  3  Br.  Ch.  Rep.  373.  Where,  indeed,  the  obje(5l  of  the  doner  is 
definite,  and  that  cannot  take  place,  the  court  will  no:  look  for  another  object,  but  let  the  property  go  to 
the  next  of  kin,  or  the  heir  at  law.  Attorney- General  v.  Bilhop  of  Ov/^rt/,  i  Br.  Ch.  Rf;i.  444.  Sa 
where  a  teftator  difcovers  no  general  intention  bejond  tliat  fpecified  in  iiis  will,  and  that  is  dlfappointed. 
Attorney-General  v.  Goulding,  2  Er.  Ch.  Rep.  428.] 

Neither  will  the  courts  fufFer  a  charity  to  be  diverted  to  other  Duk.'s 
ufes  than  the  donor  intended  it ;  and  therefore  where  money  was  ^^"-  94* 
given  for  the  relief  of  the  poor,  and  the  truftees  laid  it  out  in 
building  a  conduit,  this  was  holden  a  mifemploymcnt. 

So  where  feveral  diftindl  charities  were  given  to  a  parifli,   Wz.  Vem.  42. 
12/.  per  ann.  for  repairing  the  church,  61.  per  ami,  for  mending  ^'^^  ^<* 
the  highways,  and  fo  much  to  the  poor,  in  all  40/.  per  ann.,  and 
the  truftees  having  paid  10/.  for  every  day's  le£iurc  to  a  leQurer, 
and  laid  out  other  parts  of  it  for  the  fcrvicc  of  the  parifli,  but 
not  according  to  the  directions  of  the  donor ;  it  was  holden  by 

4  my 
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my  lord  chancellor,  that  if  it  iliould  be  admitted  that  parifhioncr$ 
might  change  and  apply  parochial  charities  as  they  thought 
fit,  it  would  deftroy  all  charities ;  and  therefore  ordered,  that 
for  what  was  paid  the  parfon,  they  fhould  not  be  allowed  a 
farthing,  but  that  for  the  other  payments  they  fhould  be  allowed 
the  money,  being  promifcuoufly  paid  for  feveral  years  before  i 
but  for  the  future,  that  it  fliould  be  paid  according  to  the  term* 
of  the  charity. 
Attorney.  [Onc  feifed  in  fee  of  a  manor  giants  a  rent  in  fee  out  of  it,  as 

R-Tb"*'  ^*p  ^  charity,  for  the  fupport  of  feveral  poor  perfons,  and  afterwards 
Wm3.'i43.  grants  the  manor  to  J,  S.  in  fee  :  the  nomination  of  the  poor 
perfons  belongs  to  the  heir  of  the  grantor,  and  doth  not  go 
with  the  manor.  But  forafmuch  as  the  grantees  and  owners  of 
the  lands  had  for  upv/ards  of  fisty  years  enjoyed  the  nomination 
of  the  perfons,  who  had  partaken  of  the  charity,  the  court  al- 
lowed to  them  all  the  payments  they  had  made  to  any  of  the 
poor,  though  nominated  by  themfelves,  and  would  not  difturb 
any  thing  that  had  been  already  done. 
Attorney-  Where  truftees  of  a  charity  had  a  difcretionary  power  to  lay 

General  v.  ^^^j.  niQ^cy  on  a  road,  the  court  faid  they  would  not  interpcfe  to 
of  Hay-  control  them,  unlefs  it  had  been  fliewn  that  they  had  icled 
>-07ff School,  corruptly  or  partially;  at  the  fume  time  they  would  not  difmifs 
sVez.  552.  jj^g  information,  but  retained  it,  in  order  to  keep  a  hand  over 

them. 
Attorney.  "Dr.  Radc/ife,  by  his  will,  dc.  ifed  300/.  a-year  to  two  perfons 

General  V.     ^^  ^g  chofcn  by  the  archbithop  of  Cantefbury,  and  certain  other 
ijur.  Ec'ci.  truftees  out  of  Uuiveiiity  College  in  Oxford^  which  fum  he  or- 
157.  Burn's  dered  to  be  paid  to  them  for  ten  years  for  their  maintenance  j 
^' ^.'  *'^'      five  years  whereof  they  were  to  fpend  in  England  in  the  fludy  of 
U{c-u  lAtk.  phyfick,  and  the  other  five  abroad.     The  defendant  was  one  fo 
358.  S. C.    chofen,  and  ftudied  here  according  to  the  directions  of  the  will, 
Ab'^'tt  *     ^^^  ^^"^  ^^^^  ti'caQ  he  received  his  five  years'  falaiy  -,  but   after- 
Charity,        wards  did  not  go  abroad  on  account  of  the  ill  ftate  of  his  health  ; 
(A),  pl.17.  and  thereupon  in  the  year  1730  refigned  to  the  truftees,  who 
accepted  his  refignation,  and  chofe  another  in  his  room  ;  and  in, 
the  year  I73<J  an  information  was  exhibited  againft  him,  that  he 
might  account  for  the  five  years'  falary  thus  received.     For  the 
defendant  it  was  argued,  that  in  a  late  cafe  which  came  beforp 
the  Houfe  of  Loi'ds,  between  Gaudy  and  Anjlisy  upon  an  appeal, 
their  lordfliips  were  of  opinion,  that  the  word  maintenance  in- 
cluded education  ;  and  therefore,  though  that  word  was  ufed  in 
the  prefent  will,  education  muft  be  intended  by  it,  as  implied  ; 
and  when  the  defendant  had  fpent  half  of  the  time  in  his  educ". 
tion  here  in  England^  and  was  prevented  by  ill  health  from  going 
abroad,    and  thereupon   had  refigned,    and  his  refignation  had 
been  accepted,  and  another  chofcn  in  his  ftead,  it  was  fubmitted 
that  the  prefent  bill  muft  be  thought  an  unreafonable  one.     And 
the  lord  chancellor  was  of  that  opinion,  and  difmifled  the  in- 
formation.] 
Vern.  55.  The  courts  will  not  be  eafily  prevailed  on  to  change  the  terms 

of  a  charity,  though  by  the  confent  of  all  the  parties  intercfted  ; 

us 
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as  where  A,  devifcd  50/.  per  annwn  for  a  le6liirer  in  polemical 
or  caluiflical  divinity,  fo  as  he  was  a  bachelor  or  do£lor  in  divi- 
nity, and  fifty  years  of  ago,  and  would  read  five  leftures  every 
term,  and  at  the  end  of  the  term  deliver  fair  copies  of  the 
fame,  to  be  kept  in  the  univcrfify ;  and  in  default  of  fuch  lecturer 

he  gave  the  50/.  per  atwum  to  College  in  Oxofiy  with  con- 

fent  of  the  heir.  Application  was  made  to  mitigate  the  rigour  of 
the  qualifications,  viz.  that  a  man  of  forty  might  be  capable, 
that  three  ledlures  may  be  fufiicient  every  term,  and  that  if  fair 
copies  were  delivci;*d  in  every  year,  it  may  fuffice  :  but  my  lord 
chancellor  refufed  to  intermeddle,  though  no  oppofition  was  made, 
and  faid,  that  it  was  not  in  the  power  of  the  heir  to  alter  the 
difpofition  of  his  anceftor. 

[By  a  private  acl  of  parliament  for  regulating  Bolton  fchool,  the  Ex  parte 
number  of  truflees  was  limited  to  1 2,  of  whom  7  were  to  confti-  ^'^tcn 
tute  a  quoruj}];  and  there  was  a  claufe  in  the  adi:,  that  if  any  of  ch.°Rep. '" 
the  conftitutions  or  provifions  in  the  a£t  fliould  be  found  incon-  662. 
venient  or  impra£licable,  the  truilees  might  apply  by  petition  to 
the  lord  chancellor,  who  might  in  a  fummary  way,  vary  fuch 
conflitution  or  provifions.     It  having  been  found  impradlicable  to 
colledl  together  fo  many  as  7  out  of  12  truftees,  infomuch  that 
no  meeting  had  ever  been  had,  application  was  made  to  the  lord 
chancellor,  either  to  increafe  the  number  of  the  truftees,  or  to 
reduce  the  number  of  the  quorum.     But  his  lordftiip  thought  this 
not   within  his  jurifdidlion  •,    that,    though  it  might  extend  to 
varying  by-laws,  or  particular  provifions,  it  did  not  comprize  a 
power  to  alter  the  general  conflitution  of  the  trult  itfelfj  and, 
therefore,  that  the  application  muft  be  to  parliament. 

Where  a  charity  Is  fo  given  that  there  can  be  no  objects  of  It,  Attomoy- 
the  court  will  order  a  different  fcheme  to  be  laid  before  it :  but  if  5*?"^'  *'* 
the  objects  may  exift  (a),  though  they  do  not  at  prefent,  it  will  ^  BrTch! 
not.  Per  Lord  Thurloio.  And  where  {h)  the  trufts  of  a  charity  Rep.  166. 
ceafe  for  want  of  obiedls,  the  charitv  muft  be  applied  de  novo.       [")  ^^  'J^ 

-'  •  ^^  happen  there 

are  no  perfons  fufficient  to  anf.ver  the  defcription  of  the  charity,  the  land  charged  with  the  payment  of 
the  charity  fliail  n..t  be  diicharged  in  the  interim,  but  the  money  fliJJI  accumulate,  and  be  applied 
towards  the  advancement  and  increafe  of  the  charity.  Aylet  V.  Dodd,  z  Atk.  238.  (A)  Attorney- 
General  v.  City  of  isnJjn,  3  Br.  Ch.  Rep.  171. 

Tlie  college  of  W'tHlam  and  Mary  in  Vlrg'mia,  who  were  ap-  3  Br.  ch. 
pointed  admiiiiftrators  of  certain  charities,  having  become  fubjetl  ^^^i'*  ^7** 
to  a  foreign  pov/er,  it  was  ordered  that  a  new  fcheme  Ihould  be 
laid  before  the  court  for  the  adminiftration  of  the  chanties. 

Whether  a  charity  be  a  publick  one,  or  not,  depends  upon  ^  Atk.  87. 
its  extenfivencfj  i  not  upon  the  charter  of  the  crown;  for  this  ^f''\°^'^, 

1  1         •  1  •  1  ■>  II    Hardwicke. 

can  only  make  it  more  permanent  than  it  otherwife  would 
be,  A  devife  to  the  poor  of  a  parifh  is  a  publick  charity. 
Where  teftators  liave  not  any  particular  perfon  in  their  con- 
templation, but  leave  it  to  the  difcretion  of  a  truftee  to  choofe 
out  the  obje£l  j  though  fuch  perfon  is  private,  and  each  par- 
ticular perfon  may  be  faid  to  be  private,  yet  in  the  extenfive- 
nefs  of  the  benefit  arifing  from  them,  they  may  very  properly 
be  called  publick  charities.     A  fum  to  be  difpofed  of  by  A.  B. 

13  and 


sgo  Cfiaritabic  tlfeg  anti  €@ortmafn, 

and  his  executors,  at  thoir  diicretion,  among  poor  houfe-keepers, 

is  of  this  kinil. 
lAtk.  355.       A  court  of  equity  will  give  a  proper  direftion  as  to  a  chanty, 
"v^^'^"^"  witliout  any  regard  to  the  propriety  or  impropriety  of  the  prayer 
j2.    "  '        of  tlie  information ;  and  though  the   relator  be  miftaken  in  the 

title  he  h;uh  fet  up,  yet  if  in  the  caufe  a  title  in  fa£l  comes  out, 
.   that  title  muft  be  efhablilhed.     For  it  is  a  rule  of  equity,  that  an 

information  for  a  cliarity  is  not  to  be  difmifled  j  but  there  muft  be 

a  decree  for  its  eftablifliment. 
aAtk.  323.       It  is  not  abfolutely  nccefiary  that  the  relators  In  an  information 

fliould  be  the  perfons   principally  interelled,  for  the  court  will 

take  care  at  the  hearing  to  decree  in  fuch  a  manner  as  fhall  beft 

anfvver  the  purpofes  of  the  charity  •,  and,  therefore,  any  perfons, 

though  the  mod  remote  in  the  contemplation  of  the  charity,  may 

be  relators. 
Plckeiingv.       Although  a  court  of  equity  gives  a  very  unv/illing  ear  to  an 
^'"'' J*^  ^       application  to  declare  void  a  charitable  bequeft  as  within  the  fta- 
4Br.  cii!      tute  of  mortmain,  after  along  acquiefcence  in  the  party  applying  ; 
Rep.  Z14.     yet  it  doth  not  think  itfelf  in  fuch  cafe  warranted  immediately  to 

difmifs  the  bill,  but  will  diredl  a  reference  to  the  mafter  to  inquire 

into  the  circumftances. 
I  P.Wris.        If  there  be  a  deficiency  of  aflets,  charity  legacies  muft  abate  in 

proportion  as  well  as  other  legacies,  notvt^ithftanding  that  by  the 


675.    2H. 

But  where  a  Civil  law  they  have  preference  to  all  others. 

teftJtor,  among  other  bequeils  to  charities,  gave  3  /.  a  piece  to  the  poor  of  three  feveral  pari/hes  ;  the 
court  looked  upoa  the.in  as  part  of  tl;e  funeral,  and  as  dijles  at  the  funeral  3  and  therefore  held,  that  no 
abatement  ought  to  be  made  out  ot  them.     2  P.  Wmi.  35 


Makeham  It  was  formerly  the  practice  of  the  court  to  marfhal  aflets  in 

^'■^^'^/!^''  favour  of  a  charity  ;  but  this  hath  been  over-ruled  by  the  more 

Ca.  153.  recent  determinations,  inafmuch  as  it  enables  a  man  to  do  that 

Attorney-  per  cb/jquuiu,  wlilch  he  could  not  do^^r  direBinn.'] 

Cep.eral  v. 

Tyndall,  Ambl.  614.     Fcikr  v.  Blagden,  id.  704.     Hillyard  v.  Taylor,  id.  713. 


(F)  Of  the  Commlffioners  of  Charitable  Ufes,  pur- 
fuant  to  the  Statute  43  Eli%, 

{a)  VJixht  T>Y  the  43  Eliz.  cap.  4.  it  is  enabled,  "  That  where  lands,  i5c. 

ufesbefi^re  U  ((  gj-g  giygn  to  any  {a)  charitable  ufe,  the  lord  chancellor  or 

]etter'(C)/  "  keeper  of  the  great  feal,  may  award  commiflions  under  the 

Note:  The  "  great  fcal,  unto  anv  parts  of  the  realm,  directed  to  the  bifhop 

fame  power  n  ^^.d  his  chancellor,  in  cafe  there  fliall  be  any  bifhop  of  the 

the  chancel-  "  dioccfe  at  the  time,  and  to  other  perfons  of  good  behaviour, 

lor  of  th;  <'  authorizing  them,  or  any  four  or  more  of  them,  to  inquire,  as 

/""i^V^*  "  ^^''^'^  ^y  ^^'^^  oaths  of  twelve  men  or  more  of  the  county,  as  by 

for  lands'  *'  ^^l  Other  good  and  lawful  ways  and  means,  of  all  and  fingular 

iving  within  <«  fuch  gifts,  limitations,  ^v.,  of  lands,  tenements,  Is'r.,  and  of 

^V-t'ft  "  ^^^  abufcs,  breaches  of  truft,  negligences,  mifemployments,  not 

-10."  "  employing,    concealing,    defrauding,    mifconvcrting,    or  mif- 
«'  governing  any  lands,  (^c.y  heretofore  or  hereafter  to  be  given 

«  to 


i 
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**  to  any  charitable  ufe ;  and  after  calling  before  them  the  parties 
**  interefted  in  any  fuch  lands,  isfc.  fliall  make  inquiry  by  the 
"  oaths  of  twelve  men  or  more  of  the  county,  (to  which  the  par- 
*'  ties  interellcd  may  make  their  challenges,)  and  upon  fuch  in- 
"  quiry,  hearing,  and  examination,  fet  down  fuch  orders,  judg- 
"  ments,  and  decrees,  as  the  faid  lands,  ^c.  may  be  faithfully 
*'  employed  to  the  intent  for  which  they  were  given  ;  which 
*'  orders,  decrees,  or  judgments,  being  agreeable  to  the  inten- 
*'  tion  of  the  donors  or  founders,  fhall  ftand  good  and  be  af- 
**  firmed  until  the  fame  be  undone  or  altered  by  the  lord  chan- 
**  cellor,  upon  the  complaint  of  any  party  grieved ;  which  faid 
**  orders,  judgments,  and  decrees  of  the  faid  commiflioners,  fhall 
*'  be  certified  under  the  feal  of  the  faid  commiflioners,  or  any 
*'  four  of  them,  within  the  time  limited  in  the  commiffion,  to 
*'  the  lord  chancellor,  who  fliall  take  fuch  order  for  the  due  ex- 
*'  ecution  of  all  or  any  the  faid  judgments,  orders,  or  decrees, 
*'  as  (hall  be  fit  and  convenient ;  and  may  upon  the  hearing 
"  thereof,  at  the  application  of  any  party  grieved,  annul,  dimi- 
**  nifli,  alter,  or  enlarge  the  faid  orders,  judgments,  and  decrees 
"  of  the  commiflioners,  and  may  tax  and  award  good  cods  againfl 
*'  perfons  complaining  without  caufe." 

Fide  the  ftatute,  and  the  exceptions  thereto,  as  to  lands  given 
to  colleges,  where  truft:ees  are  appointed  by  the  founder,  ^c. 

By  virtue  of  this  act  the  commiflioners  may  appoint  trufbees,  Duks's 
and  enable  a  certain  number  of  them  to  demife  lands,  is'c.  for  the  ^*'*'"-  'M- 
beft:   advantage  of  the  charity  ;  and  that  when  fuch  a  number 
of  them  die,  the  furvivors  may  eledl  others,  and  fo  continue  the 
number  appointed. 

They  may  likewife  turn  out  trufl:ees  who  miflDchave  themfelves,  2  imh  713, 
as  by  making  leafes  at  low  fines  and  fmall  rents,   ^c.  and  may  Duke's 
decree  Tuch  leafes  void.  ^^^'  ^-+" 

If  one  who  hath  a  leafe  of  lands  charged  with  a  charity,  com-  Duke's 
mits  wafte,  this  is  fuch  a  mifemployment  for  which  tlie  commif-  ^^^^'  "6. 
fioners  may  decree  the  leafe  void. 

If  a  rent-charge  is  granted  to  a  charitable  ufe  out  of  lands  in  fe-  Duke's 
veral  counties,  the  commiirioners  are  to  charge  this  rent,  by  their  Char.  65. 
decree,  upon  all  the  lands  in  every  county,  according  to  an  equal  lain  of  !^, 
diftribution,  having  a  regard  to  the  yearly  value  of  all  the  lands  vns,  upon  a 
charged ;  and  {a)  cannot  by  their  decree  charge  one  or  two  ma-  ^^^mmifTion 
nors  with  all  the  rent,  and  difcharge  the  refidue  in  other  counties  ufesJ'ccrS 
or  places  ;  for  that  v/ould  be  decreeing  contrary  to  the  intent  of  liable  to  a 

the  donors.  charity,  and 

the  grantees 
diftrained  for  the  whole  on  one  who  held  only  part  of  the  lands  chargeable ;  and  it  was  holJen,  that,  t).e 
whole  town  being  made  chargeable,  they  might  fue  for  the  whole,  or  any  part ;  but  a  comniiliiua  was 
awarded  to  apportion  each  man's  Ihare.  Chan.  Rep.  91.  It  hath  been  holden,  that  all  the  tertenar.ts  cf 
lands  liable  to  a  charity,  need  not  be  made  parties  to  the  fuit,  for  this  would  put  the  charity  to  to  5  ^reat 
difficulty  ;  I  ?.  Wms.  599.  But  ye-,  thofc  who  are  fucd,  may  make  the  othe.s  parties  to  tlie  infoiaii- 
tion,  and  compel  them  to  a  contribution. 

The  commiflioners  of  charitable  ufes  cannot  decree  cofl:s  on  this  Saik  tS-. 
ftatute  ;  but  if  there  be  an  appeal  from  their  decree,  my  lord  chan-  ['  ^^  ^*- 
celior  may  decree  the  cofts,  not  only  of  the  appeal,  but  likewife  of  ^h*,:  IJj' 

the 


592  (2:6arftabrc  ^fcsf  anti  (^ortmafrt. 

commif-  tlie  commlflion  ;  and,  though  they  decree  cofts,  yet  that  fliall  nOt^ 
£onershave  ypQj^  ^^  appeal,  be  fulBcicnt  to  reverfe  the  decree;  for  my  lord 
awjrd  cofts  chancellor  may  either  iiicreafe  or  IcfTen  the  cofts,  or  exempt  the 
^(ras  expreiT-  party  from  ih^m  entirely, 

ly  detcr- 

jnincd  in  Wharton  v.  Charles,  Ch.  Ca.  Finch.  8i.  See  too,  z  Atlc.  239.  Lord  Coke  thought,  that 
the  power  of  the  courts  of  appeal  to  g';ve  cofts,  being  limited  by  the  a<5t  againp  fuch  ferjom  as  thcyJhou!d 
find  to  complain  tvitbout  ju/i  cauje,  no  cofts  (if  the  order,  judgment,  ir  decree  be  annalled,  dimini/hed, 
or  enlarged)  ought  to  be  given  by  the  lord  chancellor  to  the  party  complaining.  2  Inft.  712.  But  in 
the  cafe  of  the  Corporation  ot'  Burfotd  v.  Lenthail,  Lord  Hardsvlcke,  on  confideration  of  precedents, 
;dlowed  cofts  to  the  exceptants  upon  thofe  exceptions  in  which  they  had  prevailed  ;  and  to  the  refpond- 
cnts  up^n  the  exceptions  in  which  the  lefpondents  had  prevailed  ;  and  tliis,  he  faid,  the  courts  of  equity 
had  always  done,  not  from  any  authority,  but  from  coiilcience  and  honeft  difcretion,  as  to  the  fatis- 
faftion  on  one  fide  or  oth^r,  on  account  of  vexation.     2  Atk.  ^f,z-  2  35>j 

a  Atk.  552.       [The  decree  of  the  commiilioners  is  returned  into  the  petty-bag 

1  Ch.  Ca.  oflice  ;  and  then  the  def-^iidanc  is  ierved  with  a  writ  of  execution, 
iqv  167'  upori  which  he  n,ay  HIc  exceptions,  and  pray  to  ftay  proceedings 
sBl.Comm.  till  they  are  heard. — It  was  formerly  doubted,  whether  the  court 
428.  Qf  Chancery  could  proceed  in  the  manner  here  chalked  out.     It  it* 

now  fettled,  however,  that  a  fuit  may  be  inftituted  in  that  court 
either  prior,  or  fabfequent  to  fucli  decree  ;  and  if  fubfequent,  it 
is  treated  as  an  original  caufe,  in  which  neither  party  is  bound  by 
what  appeared  before  the  commifuoncrs,  but  may  fet  forth  new 
matter.  For  the  court  of  Chancery  mix  the  jurifdi6lion  of  bring- 
ing informations  in  the  name  of  the  attorney-general,  with  the  ju- 
rifdiction  given  them  under  the  ftatute,  and  proceed  either  way, 
according  to  their  difcretion. 
Cro. Car.  It  was  refolved,  in  the  iCha.  I.  That  a  determination  once 

*°'  made  by  the  chancellor  under  this  a£l,  could  not  be  re-examined 

upon  a  bill  of  review,  as  is  ufual  in  other  cafes  in  Chancery ;  but 
that  here  the  decree  is  couclufive,  becaufe  it  takes  its  authority 
by  the  acl  of  parliament,  which  mentions  but  one  examination  ; 
and  it  is  not  like  the  cafe  where  the  chancellor  makes  a  deCree  by 
Duke,  62.     his  ordinary  authority.     But  in  the  year  1643,  it  was  refolved  by 
3Bi.Comm.  j.}-^g  j^jges  and  king's  counfel,  affiftants  in  the  houfe  of  peers,  that 
in  fuch  cafe,  the  party  grieved  may  petition  the  king  in  parlia- 
ment, and  have  his  complaint  examined  there  ;  and  fo  the  decree 
may  be  confirmed,  altered,  or  annulled  ;  and  then  be  final.     All 
which  was  actually  done,  in  the  aforefaid  year,  and  purfuant  to 
the  aforefaid  refolution,   on  occafion   of  a  decree  of  the    Lord 
•Keeper  Covetitry,  in  the  cafe  of  E^iji  Ham  in  Ejjl-x. 
Duke,  63,         \Vherc  land  is  given  to  perfons  in  truft  to  perform  a  charitable 
6;.  See  too,  ^fg^  2iX\<X  the  donor  hath  appointed  fpecial  vifitors  to  fee  that  the 
-ic.    The    trufcees  perform  the  ufe  according  to  his  intent ;  in  that  cafe,  if 
conftruftion  the  tvuPLees  defraud  the  truft,  the  commifhoners  cannot  meddle, 
of^^.ofthe  ijut  the  vifitors  are  to  perform  it.     But  where  the  vifitors  aretruf- 
faith  Lord     ^^^^  ^^^°>  thcrc  the  commllfioners  may,  by  their  decree,  reform  the 
Hardvvicke,    abufe  of  the  charity  ;  for,  otherwife,  fuch  breach  of  truft  would 
h,  that        efcape  unpuniflied,  unlefs  in  Chancery  or  in  parliament,  which 
le'e,  hofpi-"  would  bc  a  tedious  and  difagreeable  fuit  for  poor  perfons.] 

tal,  or  fchool  is  founded,  and  a  fpecial  vifitor  appointed,  or  a  vifitor  by  operation  of  law,  the  commifTion 
by  virtue  of  that  ftatute,  fliall  not  ijiterpoft.-.      Hut  this  doth  not  extend  to  a  diftinft,  collati;ral  charity- 

2  Atk.  554.  That  tlic  court  of  Chancery  wiil  not  interi'ere,  where  there  are  local  vifitors,  or  wheie 
the  charities  are  eftjbliftied  by  charter,  unljfi  the  perfons,  appointed  as  vifitors  or  governors,  have  alf* 
the  msnigement  of  the  revenurs,  is  fettled  ia  a  \i:\z'^  of  caicji  t  Vcz-  72,  a  Vez.  jaS.  55^0 
5  Atk.  i3<j.     2  Viz.  jun,  47. 
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*  (G)  Of  the  Statute  9  Geo.  2.  c.  '^6.  for  regulating 
Gifts  in  Mortmain  by  Will,  ^^. 

"D  Y  the  above  ftatute  it  is  enabled,  "  That  no  manors,  lands, 
-'-'  "  tenements,  rents,  advowfons,  or  other  hereditaments,  cor- 
**  poreal  or  incorporeal  whatfoever,  nor  any  fum  or  lums  of  mo- 
"  ney,  goods,  chattels,  flocks  in  the  publick  funds,  fecurities  for 
"  money,  or  any  other  perfonal  eftate  whatfoever,  to  be  laid  out 
**  and  difpofed  of  in  the  purchafe  of  any  lands,  tenements,  or  he- 
**  rcditaments,  (hall  be  given,  granted,  aliened,  limited,  releafed, 
**  transferred,  affigned,  or  appointed,  or  anyways  conveyed  or  fet- 
*'  tied  to  or  upon  any  perfon  or  perfons,  bodies  politick  or  corpo- 
"  rate,  or  otherwife,  for  any  eftate  or  intereft  whatfoever,  or  any- 
**  ways  charged  or  incumbered  by  any  perfon  or  perfor.s  whatfo- 
**  ever,  in  truft,  or  for  the  benefit  of  any  charitable  ufes  whatfo- 
*'  ever  ;  unlefs  fuch  gift,  conveyance,  appointment,  or  fettlement 
*'  of  any  fuch  lands,  tenements,  or  hereditaments,  fum  or  fums  of 
**  money,  or  perfonal  eftate  (other  than  ftocks  in  the  publick 
*'  funds),  be,  and  be  made  by  deed  indented,  fer.led  and  delivered 
*'  in  the  prefcnce  of  two  or  more  credible  witneiTes,  twelve  calen- 
**  dar  months  at  leaft  before  the  death  of  fuch  donor  or  grantor 
**  (including  the  days  of  the  execution  and  death),  and  be  en- 
**  rolled  in  his  majcfty's  high  court  of  Chancery,  within^.v  ca- 
**  lendar  months  next  after  the  execution  thereof;  and  unlefs  fuch 
**  ftocks  be  transferred  in  the  publick  books,  ufually  kept  for  the 
**  transfer  of  ftocks,  fix  calendar  months  at  leaft  before  the  death 
**  of  fuch  donor  or  grantor  (including  the  days  of  the  transfer  and 
**  death),  and  unlefs  the  fame  be  made  to  take  efFe£l  \n  pojfejftofi 
*'  for  the  charitable  ufe  intended,  immediately  from  the  making 
"  thereof,  and  be  without  any  power  of  revocation,  refen'ation, 
**  truft,  condition,  limitation,  claufe,  or  agreement  whatfoever,  for 
**  the  benefit  of  the  donor  or  grantor,  or  of  any  perfon  or  perfons 
**  claiming  under  him." 

§  2.  **  Provided  always j  that  nothing  herein  before  mentioned 
**  relating  to  the  fealing  and  delivering  of  any  deed  or  deeds, 
**  twelve  calendar  months  at  leaft  before  the  death  of  the  grantor, 
**  or  to  the  transfer  of  any  ftock  fix  calendar  months  before  the 
"  death  of  the  grantor,  or  perfon  making  fuch  transfer,  fliall  ex- 
**  tend,  or  be  conftrued  to  extend,  to  any  purchafe  of  any  eftate 
"  or  intereft  in  lands,  tenements,  or  hereditaments,  or  any  transfer 
«*  of  any  ftock,  to  be  made  really,  and  bondjide^  for  a  full  and  va- 
**  luable  confideration  adlually  paid  at,  or  before  the  making  of 
**  fuch  conveyance  or  transfer,  without  fraud  or  collufion." 

By  §  3.  *♦  All  gifts,  grants,  conveyances,  appointments,  afTur- 
<*  ances,  transfers,  and  fettlements  whatfoever  of  any  lands,  tifc. 
**  made  in  any  other  manner  or  form  than  by  this  acit  is  dire(5ted 
**  and  appointed,  ftiall  be  abfolutely  null  and  void." 

But  by  §  4.,  not  to  prejudice  the  two  aniveriities,  or  the  col- 
leges of  Eteriy  WitlcheJleri  or  Weftminjier, 

Vql.  I.  Q^q  $  5-  C"  PrtH 
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Aftiburn- 
Iham  V. 
Brad  (haw, 
Burn's  E.L. 
tit.  M'jrt- 
ma'tn. 

Willot  V. 
Sand  ford, 
J  Vez.  17S. 
j86, 

Ambl.  453. 
S.  C. 


Attontcy- 
Ceneral  v. 
Hirtwcll, 
Ambl.  451. 


Attornfy- 
Crneral  v. 
il.urlcy, 
4  Ei.  Ch. 
Kkp.  412. 

{a)  Screfby 
lr.  Holias, 
Burn'il.L, 


<t{jnritabte  (TlCeief  antj  ^ottmaim 

§  ^.  [**  Provided  neverthelefsf  that  no  fucli  college,  or  houfe  of 
*<  learning,  which  doth  or  fliall  hold  or  enjoy  fo  many  advowfons 
**  of  ecclefiallical  benefices,  as  are  or  fhall  be  equal  in  number  to 
«  one  moiety  of  the  fellows,  or  perfons  ufually  ftiled  or  reputed 
'•  as  fellows  ;  or  where  there  are  or  fliall  be  no  fellows,  or  perfons 
*'  ufually  ftiled  or  reputed  as  fellows,  to  one  moiety  of  the  ftu- 
*'  dents  upon  the  foundation,  whereof  any  fuch  college  or  houfc 
*'  of  learning  doth,  or  may,  by  the  prefent  conftitutioa  of  fuch 
*'  college  or  houfe  of  learning  confill— be  capable  of  purchafing, 
*'  acquiring,  receiving,  taking,  holding,  or  enjoying  any  other  ad- 
*' vowfons  of  ecclefiallical  benefices  by  any  means  whatfoever: 
*'  the  advowfons  of  fuch  ecclefiallical  benefices  as  are  annexed  to, 
*'  or  given  for  the  benefit  or  better  fupport  of  the  headfhips  of 
**  any  of  the  faid  colleges  or  houfes  of  learning,  not  being  com- 
•*  puted  in  the  number  of  advowfons  hereby  limited. "J 

This  a£l  not  to  extend  to  eflatcs  in  Scotland. 

[A  will,  dcvifing  lauds  to  charitable  ufes,  was  made  before  this 
ft.itute  palled  •,  but  the  teilator  did  not  die  till  after  it  had  com- 
menced :  it  was  determined  by  eleven  judges,  that  the  devife  was 
good  in  law,  notwithftanding  the  ftatute. 

A  will,  devifing  lands  in  truft  for  a  charity,  was  made  before  the 
flatute ;  and  nftcr  the  ftatute,  the  teilator  made  a  codicil,  devifing 
the  fame  lands,  together  with  another  piece  of  land,  to  the  fame 
truflees,  and  to  two  others,  for  the  fame  charity,  making  fome 
flight  alterations  in  other  parts  of  the  will,  confirming  it  in  tlvc 
reli,  and  declaring,  that  the  codicil  fliould  be  annexed  to,  and 
taken  as  part  of  his  will.  Lord  Hardwirke  held,  that  as  to  the 
lands  given  by  the  will,  the  devife  was  good,  as  the  codicil  did  noS 
revoke  either  the  beneficial  or  truft  eftate,  but  was  intended  by  tlic 
t'jftator  as  a  confirmation  of  the  will  j  and,  both  from  the  nature 
cf  the  inftrument,  and  the  words,  was  to  be  taken  as  a  part  of  it. 
But  as  to  the  additional  land  given  by  the  codicil,  the  devife  waa 
void,  it  being  devifed  only  by  the  codicil,  which  was  fubfequent 
to  the  ftatute. 

But  a  will  of  perfonal  eftate  admits  of  a  different  confideratlon  : 
fcTT  where  a  teftator,  by  a  will  dated  prior  to  the  ilatute,  devifed 
the  refidue  of  his  perfonal  eftate  to  be  laid  out  in  land,  aiid  fettled 
to  certain  charitable  ufes  j  and  after  the  ftatute,  made  a  codicil,  by 
which,  after  giving  a  few  legacies,  he  confirmed  the  will ;  Lord 
Korthingion  declared  fo  much  of  the  will  as  related  to  the  re- 
fidue, to  be  void  by  the  ftatute  ;  the  codicil,  in  this  cafe,  "by  alter- 
ing the  difpofition  of  the  refidue,  and  confirming  the  will,  mak- 
ing a  new  publication  of  It. 

A,  (before  the  ftatute)  gave  real  and  perfonal  eftate  to  a  ufe 
that  would  be  within  the  ftatute,  and  to  another  ufe  that  would 
not  be  afiodled  by  it :  B.  (after  the  ftatute)  giive  perfonal  eftate 
to  the  ufe  of  .S.'s  will ;  the  eftate  of  A.  being  fufficient  for  the 
firft  ufe,  the  M-hole  of  tlie  fecond  gift  fliall  go  to  the  valid  ufe. 

As  land  itfelf  cannot  be  devifed  to  a  charitable  ufe,  fo  neither 
can  perfonftl  eftate  to  be  laid  out  in  land :  but  («)  if  money  is  given 

%  to 
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to  be  laid  out  In  lands  or  other-wife ^  as  the  executors JJmll  he  advifed ;  tit.  Mart- 
9r  if  (a)  the  te (later  direEls  money  to  be  placed  in  the  funds,  until  it  '""'"'  . 
can  be  laid  out  in  lands   to  the  Jatisjaaion  oj  his  triijtees;  it  hath  ^L^  y. 
been  determined,  that  fuch  devile  is  good,  by  reafon  of  the  elec-  Grimmet, 
tion  given  to  the  truftees.     But  the  latter  {h)  part  of  this  doclrine  HMimo"* 
hath  been  confiderably  (haken  by  a  late  cafe,  v/herein  it  was  ad-  ^.'f  s.c/ 
judged,  that  a  devife  of  money  to  be  laid  out  in  land,  and  ufitil  (i)  Grinc 
an  eligible  purchafe  could  be  made,  to  be  placed  out  at  inter ejlf  is  void,  "'^/q^ 
becaufe  land  ultimately  is  the  thing  intended  to  be  given.  Ca.  67. 

A  devife  of  money  to  truftees  to  ereEl  [c)  an  hofpital,  infovie  conve-  (.)  Vaugbaa 
uient place  in  or  near  the  city  of  T.i  or,  in  [a)  order  to  and  towards  "•'•  Farrer, 
ere^ing  afchool;  vi'as  thought  by  Lord  Hardwicke  not  to  be  within  (^j^caftril* 
the  ftatute ;  there  being  no  exprefs  direction  to  lay  it  out  in  the  v.  Baker, 
purchafe  of  land  -,  for  that  erefl  as  much  imports  foundation  as  '^'^'^  "* 
building.   And  where  (r)  indeed  it  was  manifeftly  the  intention  of  ^  g"tof 
the  teftator,  that  the  money  (hould  be  laid  out  in  land ;  his  Lord-  perfonaity 
(hip  held,  that  though  it  could  not  be  lawfully  fo  applied,  yet  it  tp  e'?'^^#  * 
might  be  lawfully  applied  in  building  upon  land  already  appro-  hoiden  good 
priated  to  charity,  or  which  the  truftees  could  get  by  the  gene-  by  Lord 
rofity  of  any  perfon.  But  later  (/)  determinations  have  faid,  that  if  Thurbw. 
a  building  be  exprefsly  direcPced  to  be  built  upon  ground  pur-  General V. 
chafed  with   the  teftator's  money,    a  court  of  equity  is  not  at  Williams, 
liberty  to  direct  it  to  'be  buiit  upon  ground  acquired  by  other  ^^''*  ^g* 
means  ;  even  though  there  be  a  claufe  in  the  will  empowering  (e)  Attor- 
the  truftees,  in  cafe  the  declared  intention  cannot  take  efFedl  by  ney-Generil 
law,  to  lay  out  the  money  to  other  charitable  ufes  as  near  fuch  ^"  ^"i^'g^g 
intention  as  the  law  will  admit.  i  vez.  547. 

S.  C.     (/)   Attorney-General  v.  Tyndall,  Ambl.  614.     Pelham  v.  Amlerfon,  i  Br.  Ch.  Rep.  444. 
note.     Attorney-General  V,  Nafli,  3  Br.  Ch.  Rep.  5S8. 

And  where  money  (g)  was  bequeathed  to  ere£t  a  fchool-houfe  in  (g)  Atton- 

a  parifh,  and  there  was  a  piece  of  wafte  ground  belonging  to  the  ney^General 

parifti,  on  which  an  old  fchool-houfe  formerly  ftood,  yet,  as  the  Ambi.  751* 

will  did  not  point  to  this  particular  ground,  the  court  would  not  i  Br.  Ch. 

order  the  money  to  be  laid  out  upon  it.  ^^'  '*'^*o 

'  '  note.  S.  C. 

That  a  bcqneft  of  money  to  build  or  repair  upon  land  already  In  mortmain,  is  not  within  the  ftatute. 

See  Brodie  v.  Duke  of  Chandois,  i  Br.  Ch.  Kep.  444.  note.     Attorney -General  v.  Biihop  of  Chtjler, 

ti^.  444.     Glubb  V.  Attorney-General,  Ambl.  373.     Harris  v.  Barnes,  itf.  651. 

A  devife  of  money  to  the  corporation  of  ^teen  Anne's  Bounty^  Widmore  v. 
Wzs  hoiden  void,  becaufe  they  are  bound  by  their  rules  to  lay  out  Y^M^e^fi' 
the  money  in  land  ;  and  though  the  crown  has  power  to  make 
new  rules,  the  devife   could  not  be  fupported,  becaufe  it  muft 
be  regulated  by  the  rules  in  being  at  the  time  of  the  teftator*s 
deceafe. 

If  a  man  devife  his  land  to  truftees  to  be  turned  into  money,  and  BumVE.L. 
that  money  laid  out  in  a  charity^  it  is  not  good  within  this  a<^  j  for  ^''^'.        " 
it  is  an  intereft  arifing  out  of  land.  Gravcnor 

».  Hallum,  Ambl.  641.      Attorney. General  v.  hoxiWtymonthf  i^  10.      Durour  v.  Motteux,  1  Vea. 

320. 

So  a  devife  cfa  rr.ortgagey  or  of  a  term  of  years ,  to  a  charity,  ia  Attorney- 
Hot  goodj  for  the  words  of  the  ftatute  are,  that  the  lands  ftiall  not-9,^'^!*^^' 
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be  Conveyed  or  fettled^  for  any  ejlate  or  intereji  nvhatfoevefy  or  any 
ways  charged  or  incuinberedy  in  trujl  or  for  the  benefit  of  any  charit" 
able  ufe. 
Attorney. General  v.  Tomkins,  id.  zi6.  Attorney-General  v.  Caldwell,  ii.  635.  A 
leal'e  from  the  crown  for  years,  of  the  right  and  power  of  laying  chains  in  the  river  Tbama,  for  mooring 
Alps,  and  of  all  profits  avifing  therefroan,  is  an  iniereft  in  land,  and,  therefore,  within  the  ftatute. 
Negus, V.  Coulter,  Ambl.  367. 

If  a  man  gives  a  legacy  to  his  executors  by  name,  and  then 
devifes  a  copyhold  to  A.y  he  paying  his  executors  1000/.,  and 
gives  the  refidue  of  his  eftate  to  a  charity ;  this  1000/.  will  go  to 
the  executors,  not  for  their  private  benefit,  but  in  their  capacity 
of  executors,  for  the  purpofes  of  the  will  -,  and  being  a  charge  on 
the  real  eftate,  is  within  the  ftatute,  and  a  void  bequeft. 

A.  H.  having  a  confiderable  eftate  in  land,  and  alfo  a  large 
perfonal  eftate  upon  mortgage  on  lands  in  Norfolhy  devifed  a  fum 
of  7000/.,  to  be  laid  out  after  the  death  of  his  wife,  in  the  pur- 
chafe  of  lands  in  Ireland,  the  rents  and  profits  to  be  diftributed 
among  poor  perfons  in  Ireland.  E.  H.,  his  widow  and  executrix, 
proved  his  will,  and,  afterwards,  by  her  will  reciting  the  will  of 
A.  H.f  and  that  his  perfonal  eftate  was  out  upon  mortgage  in 
Norfolky  {he  ordered  her  real  eftate  to  be  fold,  and  the  7000/.  to 
be  paid  to  the  ufes  declared  by  the  will  of  A.  H. — By  the  Lords 
Commiflioners,  Loughhoroughy  Afhhurjly  and  Hotham — the  bequeft: 
to  the  charity  would  be  good,  being  to  a  charity  in  Ireland,  if  it  was 
not  made  otherwife  by  the  circumftance  of  the  money  being  upon 
mortgage  on  an  eftate  here,  which  could  not  be  liable  to  the  de- 
vife  to  a  charity :  but  it  is  too  late  to  take  that  objection  on  the 
will  of  E.  H.y  (he  admitting  by  the  devife  to  the  fame  ufes,  that 
flie  had  perfonal  eftate  of  the  teftator  :  (he  is  therefore  paying  a 
debt,  not  giving  money  that  is  upon  mortgage,  but  only  admit- 
ting that  flie  had  7000/.  perfonal  eftate  from  him;  which,  as  (he 
was  executrix  and  refiduary  legatee,  is  admitting  a  debt  to  his 
eftate.  Although  the  court  will  not  marftial  aflets  for  a  charity, 
yet  it  will  make  the  legatees  go  upon  the  mortgage. 

A  charitable  devife  for  general  purpofes  is  void  within  the  fta- 
tute :  fecusy  of  a  devife  for  the  benefit  of  perfons  fuftaining  a  cer- 
tain charadler,  as,  children  and  grand-children. 

A  bequeft  of  money,  to  arife  by  fale  of  lands,  to  be  applied  in 
water-works  for  the  ufe  of  the  inhabitants  of  a  town,  is  a  publick 
charitable  ufe,  and  therefore  within  the  ftatute  and  void. 

A  bequeft  of  money,  to  be  laid  out  in  heritable  fecurlties  in 
Scotlandy  is  not  within  the  ftatute.] 
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tl)urcl)toar6enfi* 

HURCHWARDENS  («)  are  officers  inflltuted  for  the  be-  M  Of  their 
nefit  and  advancement  of  religion,  whofe  chief  duty  is  to  fifftinititu- 
fiipprefs  all  proplianenefs  and  immorality,  and  to  fee  that  the  K°nn«'s' 
publick  worfliip  be  performed  with  due  decency  and  reverence.      Par.  Antlq. 

649.    Of 

fidefmen,  or  finodfmcn,  <!;;</«  Dcgg's  Parfon,   133.     [Bnrn's  "E.  h.  t\t.  Church-wardcnt.    Walter  Rev. 
nolds'  Conilit.  An.  1322.  §  6.     Chichley's  Conltit.  An.  1416.     2  Johnfon's  E.  L.  j 

But   though    they    deal    chiefly  in   matters  belonging   to  the  {/,)  v-dc 

church,  yet  are  they  every  where  treated  of  in  our  law  books,  as  ^^rd.  379. 

{b)  temporal  perfons,   and  are  undoubtedly  to  be  confidered  as  [akf  "ooT-^^ 

a  (c)  lay  corporation  veiled  with  a  temporal  right  in  their  offices,  for  the  be- 

and  a  fpecial  property  in  the  goods  belonging   to  the  church  ;  ^^^^  "f  the 

which  further  appears   by  the  duties  enjoined  them  by  feveral  ro"ii.  Abr 

ftatutes  and  a£ls  of  parliament  j  as  will  be  more  fully  explained  393. 

under  the  following  heads  :  March  66. 

but  not 
lands  ;  and  therefore,  if  a  feoffment  be  made  to  the  ufe  of  the  churchwardens  of  D.,  the  ufe  is  void. 
12  H.  7.  27.  Kelvv.  32.  a.  Finch's  Law,  8vo.  edit.  178.  Co.  Lit.  3.  a.  S.  P.  March,  66.  S.  P. 
ferCur.  and  tide  Duke's  Char.  Ufes,  82.,  where  it  is  faid,  that  lands  given  ihem  for  a  charitable  ufe, 
ihall  be  a  good  appointment  within  the  43  El.  c.  4.  f^iJe  tit.  Charitable  Ufa,  and  Mortmain. — But,  by 
cuftom,  in  feme  places,  as,  in  Louden,  the  paifon  and  churchwardens  are  a  corporation,  and  may  pur- 
chafe  and  demife  lands,  Gfc.  Cro.  Jac.  532.  March,  66,  67.  Lane,  21.  5  Mod.  395.  And  ^ 
Whether  they  may  not  have  land  by  prefcription  for  the  reparation  of  the  church  ?  But,  admitting 
they  may,  yet  they  cannot  ptefcribe  generally  in  non  deciwatid-),  for  they  are  not  fpiritual  perfons,  though 
their  office  Lt  a  kind  of  an  ecclefiaftical  office.  Roll.  Abr.  653.  2  Roll.  Rep.  107.  Comp.  Incumb. 
507,  508.     [By  9  Geo.  i.  c.  7.  they  ate  enabled  to  purchafc  a  workhoufc  for  the  poor.] 

(A)  Of  the  Manner  and  Right  of  choofing  Church- 
wardens. 

(B)  Of  their  Intereftin,  and  Power  over  the  Things 
belonging  to  the  Church. 

(C)  Of  their  Power  and  Duty  In  making  Rates  in 
Matters  relating  to  the  Church. 

(D)  Of  their  Power  and  Duty  in  making  Prefent- 
ments,  and  hindering  Irreverence  in  the  Church, 

(E)  Of  their  Accounts ;  and  herein  of  Adlions 
brought  by,  or  againft  them,  and  the  Remedies 
they  have  when  their  Time  is  expired. 

Qjl  3  (A)  Of 


598  CfjurcfiloarticniEf. 

(A)  Of  the  Manner  and  Right  of  choofing  Church- 
wardens. 

Cro.  Jac.  "D  Y  the  common  law,  the  right  of  choofing  churchwardens  be- 

Car  c-2°*  longs  to  the  parilliioners,  who  are  to  be  at  the  charge  of  re- 

Noy,  31.  pairing  the  church,  i^c,  and  (a)  therefore  it  is  but  fitting  that 

'39-  they  fhould  have  it  in  their  power  to  determine  what  perfons  are 

334?  pi.:,  proper  to  be  entrufted  in  thefe  concerns:  nor  (^)  doth  any  canon 

Hard.  379.  ceprive  them  of  this  right ;  for  though  by  cuilom  the  parifhioners 

Raym.439.  jn  fome  places  choofe  one,  and  tlie  parfon  another;  yet  this  is 

p|aces,"the  ^Y  virtue  of  the  cuftom  ;  the  validity  of  which,  as  of  all  other 

lord  of  the  cufloms,    muft  be   determined   in  the    king's  temporal   courts: 

manor  pre-  f^\  j^qj,  ^^j^  ^j^g  ivrchdeacon,  or  any  others,  who  by  virtue  of  their 

fcribeth  for     ^  '  .  1       1      •       1  ,  •^  r     1       ,    r.  • 

ths  appoint-  ottjces  are  to  iwear  and  admit  them,  control  any  luch  election  ; 
ment  of       for  herein  their  offices  are  purely  minillenal. 

churchwar- 
dens :  and  this  flialj  not  be  tried  in  the  ecclefiaftical  court,  although  it  be  a  prefcriptlon  of  what  apper- 
tains to  a  fpiritual  thing.  God.  1  53.]  That  they  may  be  chofen  by  a  feledV  veftry,  t7^<;  Jones,  4.39. 
Cro.  Car.  551.  But  y«.  They  are  to  be  chofen  every  JEuJler  week,  or  fome  week  following,  according 
to  the  diredtion  of  tlie  ordinary  Can.  89.  What  peifons  are  exempted  from  ferving,  -vide  head  of  Pri~ 
•viUgcs,  and  i  W.  &  M.  c.  18.  By  which  ftatute,  if  any  dilfenting  from  the  church  be  chofen  church- 
w^irden,  he  may  execute  the  o.'-.ce  by  a  fufficient  deputy,  by  him  to  be  provided,  who  fliall  comply  with 
the  laws  in  th.it  behalf,  {a)  And  hence  alCo  it  is,  that  in  London,  where  the  parfon  and  churchwaidens 
are  a  corporation,  and  may  pmchafe  and  demife  lands,  and  difpofe  of  goods,  the  churchwardens  are  aU 
ways  chofen  by  the  parifliioners.  Cro.  Jac.  532.  March,  66.  Lane,  2a.  [But  the  canon  ihall  take 
place  in  the  new  eicfted  pariihes  in  London  (unlefs  the  atl  of  parli.iment,  in  virtue  of  which  any 
parifh  was  erefleJ,  fliall  have  fpecially  provided,  that  the  parifliioners  fliall  choofe  both)  ;  inafmuch  as 
MO  cujiom  can  be  pleaded  in  fuch  new  pariflies.  Glbb;,  215.  {b)  By  S9th  canon,  arn.  1603,  church- 
wardens are  to  be  chofen  by  the  parfon  and  parifliioners  jointly,  if  it  may  be  :  if  not,  the  parfon  names 
one,  and  the  parifliioners  are  to  chufe  another.  But  this  canon  is  faid  not  to  be  regarded  by  the  cotn- 
mon  law.  f^ard.  37S.  per  Hnle.  Carth.  1 18.  S.  P.  per  Holt  Ch.  Jaft.  But  W<  2  Vent.  41.,  smd 
the  following  cafe.  There  was  a  cuftom  for  the  parfon  to  appoint  one  churchwarden,  and  the  two  old 
churchwaidens  the  other  :  but  it  went  no  further.  The  two  old  churchwardens  could  not  agree  ;  fo  the 
pne  prefents  ^nivick,  and  the  other  Carton.  And  the  court  held,  that  by  this  difagreemen;,  the  cuflom 
was  laid  out  of  the  cafe  ;  and  then  they  mull  refort  to  the  canon  -.  under  which,  Catton  being  duly  elefled, 
they  decreed  for  him.  Catton  v.  Barwick,  i  Str.  145.]  (c)  For  if  the  archdeacon  rcfufeth  them, 
a  mar.darnus  lies;  of  which  there  are  numbeilels  iiiflances.  ^;V^  6  Mod.  89.  2  Ld.  Raym.  joo8. 
3  Salk.  88.  And  where,  for  a  falfe  return,  an  adlion  on  the  cafe  lies,  2  Lutw.  1012.  And  that  in 
fuch  adlion  both  the  churchwardens  miy  join.  3  Lev.  362..  And  for  an  ill  and  evafive  return,  i<ide 
Vent.  267.  2  Salk.  433.  pi.  14.  And  that  betrtre  he  is  fworn  he  may  officiate.  Vent.  267.  And 
that  there  is  no  fee  due  for  fwearing  them,  except  b)  cuftom.     Sulk.  330.  pi.  2. 

^arth.  11  s.       And  -though  by  cuftom  the  rector  or  vicar  may  name  one, 
yet  where  the  vicar  of  St.  Giles  in  Northampton  was  under  a  de- 
privation for  not  taking  the  oaths  to  King  WUi'iam  and  Queen 
Mary,  and  the  church  being  vacant,  the  parifliioners  proceeded 
to  the  election  of  two  churchwardens,  and  prefented  them  to  be 
fworn  ;  but  the  regiflrar  of  the  confillory  court  being  a  friend  to 
the  vicar,    refufmg  to  fwear  them,   unlefs  that  perfon,  whom 
the  late  vicar   approved,  was  nominated  one,  a  mandimius  wa$ 
granted. 
Carth.  393.        The  parifliioners  are  alfc  judges  of  the  fitnefs  and  qualifications 
&'m  ^'I'he    °^  ^^'^  perfons  they  choofe  for  that  office  ;  and  therefore,  where 
King  and      to  a  matichh'.us  to  fwear  a  churchwarden,  chofen  according  to 
Recs.  cuftom,  the  archdeacon  returned,  that  the  perfon  prefented  was 

Ji^c    st!I.  ^  P'^'^'  dairy- mun,    who  hau  no  ellaLe,  and  was  perfona  vrinus 
J  66.  *  habilis 
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l^ahlUs  bf  idotiea  for  that  office ;  the  court  granted  a  peremptory  pi.  5-  S.C 

,  12  Mod. 

mandamus.  116.  S.C.    Ld.  Raym.  138.  S.C.  5  Mod.  325.  S.C. 

[Mandamus  to  the  archdeacon  of  Co/deJIcfy  to  fwear  Rodney  i  Str.  6io. 
Fane  into  the  office  of  churchwarden.     He  returns,  that  before  j^'^'j^^- 
the  coming  of  the  writ,  he  received  an  inhibition  from  the  Biffiop  io„crs  ne- 
of  London^  with  a  fignification  that  he  had  taken  upon  himfelf  to  gle«  ne- 
aft  in  the  premifcs.     But  by   the  court— the  return  is  ill.     It  H'^^^l"^^ 
doth  not  appear  that  the  town  of  Colchejier  is  within  tlie  diocefe  chuichwar- 
of  the  biffiop  who  inhibits  :  befides,  the  archdeacon  is  but  a  mi-  d;ns,  yet 
iiifterial  officer,  and  is  obUged  to  do  the  aft,  whether  it  be  of  any  \l^^^^'^ 
vaUdity  or  not.     And  a  peremptory  mandamus  was  granted.  power  of 

appointing  diem.     Stutter  t.  Frefton,  i  Str.  52. 

There  hath  been  fome  diverfity  of  opinion  among  the  judges.  Rex  v. 
whether  it  be  a  good  return  to  a  mandamus  to  fwear  a  church-  ^.L^'Raym. 
warden,  that  he  was  not  eleJIed,  inafmuch  as  the  archdeacon  can-  ijyt,.   Rex 
not  judge  either  of  the  election  or  of  the  qualities  of  the  perfon  v.  Harwood, 
elected.     But  the  proper  cliftindlion,  as  to  this  point.   Dr.  Burn  '^'Jil°y\ 
thinks  is  taken  in  the  cafe  of  ^  v.  Tiuitty  (a),  M.  1  An.     Man     CuVe,  id. 
damns  to  fwear  a  churchwarden,    fuggefting  that  he  was  duly  ]°?^\^^^ 
elected.     The  return   was,  that  he  was   not  duly  eleclvd.     It  was  ^ ^  J' 
obje£leci,  that  this  was  net  a  good  return.     But  by  Holt.^  C.  J. — 
Where  tlie  writ  is,  to  fwear  one  duly  elecied^  there  a  return  that 
he  was  not  duly  elected^  is  a  good  return  ;  for  it  is  ati  anfwer  to 
the  writ :    but  where  it  is  to  fwear  one  chofen  churchwarden, 
there  a  return  that  he  was  not  duly  chofen^  is  naught,  becaufe  it  is 
out  of  the  writ  and  evafive. 

To  a  mandamus  to  fwear  the  plaintiff  churchwarden  oi  Hejlon  Hubbard r. 
in  MlddleJt'Xy  the  defendant  rcturneil,  that  he  was  not  duly  SirHemy 
eledled.  In  the  courfe  of  the  trial,  the  queftion  was.  Where  aStr.'jHfi, 
the  common  right  of  choofing  churchwardens  refls  .'*  The  plain- 
tiff infifted,  it  was  in  the  pariihioners  at  large  as  to  both  the 
churchwardens,  and  would  therefore  have  left  it  upon  the  de- 
fendant to  ffiew  a  cuftom  or  riglit  in  the  parfon  to  name  one. 
The  defendant  on  the  contrary  inf.;''.ed,  that  of  common  right  it 
was  in  the  parfon  and  pariffiioners,  and  therefore  it  lay  upon  the 
plaintiff  to  prove  a  cuftom  in  the  pariffiioners  to  choofe  both. 
And  of  this  opinion  was  Lee^  C.  J.,  and  that  though  there  are 
fome  di£l:ums  to  the  contrary,  yet  they  had  never  been  regarded. 
The  plaintiff,  therefore,  went  on  to  prove  a  cuftom  to  choofe  both 
by  the  pariffiioners,  but  failed  in  it ;  it  appearing  that  tliough  the 
parfon  had  generally  left  it  to  the  pariPaioners,  yet  he  liad  fome- 
times  interfered.  Lee^  C.  J.  likewifc  held,  that  a  curate  ftood 
in  the  place  of  the  parfon,  for  tlie  purpofe  of  nominating  one 
churchwarden. 

A  mandamus  was  directed  to  the  commiffary  of  the  confiftorlal  Rex  v.  Dr. 
and  epifcopal  court  of  the   Biftiop  of  Winchejler  for  the  parts  "g^^'^'^ 
of  Surry,  to  admit  and  fwear  Hmry  Griffith  and  Thomas  Garner  ,^^0,  * 
churchwardens  of  the  pariffi  of  5a/«/  Olave,  Souihnvark.     And  a  iBi.  Rep. 
like  mandamus  was  alfo  direded  to  him  to  admit  aud  fwear  another  43°-  S.C. 
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fet  of  churchwardens  into  the  fame  office.  The  commiflary  re- 
turned, that  a  ca<||£c  .'as  depending  before  him,  in  which  it  was 
difputed,  which  orkl^ '  two  fets  of  churchM'ardens  had  been  duly 
ele£led,  and  till  tharis,  determined,  he  cannot  admit  either  one 
fet  or  the  other. — By  Cord  Mamjield  and  the  court — The  return 
is  bad :  the  commiflary  cannot  try  the  right.  He  ought  to  obey 
both  writs,  and  it  is  of  no  prejudice  to  either  party. — It  was  pro- 
pofed  by  the  court,  and  confented  to  by  the  parties,  to  try  the 
right  on  a  feigned  ifliie  ;  the  execution  of  the  peremptory  man" 
damns  to  be  fufpended  till  after  the  trial,  and  then  the  peremp- 
tory mandamus  to  go  to  fwear  in  thofe  that  (hould  prevail  on  the 
trial. 
Caiiiev.  To  a  libel  in  the  ecclefiaftical  court  for  not  taking  upon  him 

Richardfon,  ^j^g  office  of  chapel-warden,  the  defendant  pleads,  that  it  is  a 
^'  ^^^'    donative,  and  thereupon  moves  for  a  prohibition.     Upon  debate, 
it  was  denied  ;  the  whole  court  being  of  opinion,  that  though 
there  was  a  difference  as  to  the  incumbent,  yet  as  to  the  parifh 
officers,  there  was  none ;  for  they  are  the  officers  of  the  parifli, 
and  not  of  the  patron  of  the  donative.] 
Midi.  17          Prohibition  was  granted  ni/i  to  the  ecclefiaftical  court,  in  a 
*"*R^V'"     ^^^^  where  J.  S.  fued  as  churchwarden  of,  &c.  in  Colchejler^  on  a 
tween  wiia-  fuggeftion,  that  in  Colchejlev  there  is  a  cuftom  for  the  inhabitants 
leyandLam-  to   elcft    the    churcliwardcns,    and  that  A.    and  B.  were   duly 
bert.  3Keb.  de^^ed,  which  matter  the  defendant  had  pleaded  in  the  fpiritual 
S. c.  court;  but  the  plea  was  refufed  ;  but  it  appearing  that  J.  S.  was 

churchwarden  defacloj  chofen  by  the  parfon,  and  that  he  all  the 
year  a6led  as  fuch  ;  and  that  he,  with  the  inhabitants  and  an- 
other churchwarden,  made  the  tax  for  which  the  defendant  was 
fued  in  the  ecclefiaftical  court  ;  the  rule  for  a  prohibition  was 
difchargedj  for,  per  Cur\  where  the  queftion  is  only,  Who  is 
churchwarden  ?  if  fuch  cuftom  is  alleged,  a  prohibition  fhall  be 
granted :  but  the  matter  here  is  for  a  tax  for  the  repair  of  the 
church  •,  and  it  is  not  material  now  whether  he  was  duly  elefted 
or  not ;  it  is  fufficient  that  he  was  guardian  de  faclo;  and  it  may 
be  as  well  put  in  iffue,  Whether  the  miuifter  was  a  rightful  mi- 
nifter  .•*  Befides,  this  tax  is  not  rated  by  the  churchwardens,  for 
they  have  Vvc  fuch  power;  but  it  is  a  common  charge,  impofed  by 
the  major  pr.rt  cf  the  pariftiioners  ;  and  the  churchwardens  do 
no  more  in  aiTeffing  it,  than  the  other  parifhioners  ;  and  the  tax 
will  be  well  alTeffed  by  the  major  part  of  the  inhabitants,  though 
the  churchwardens  are  againft  it :  their  chief  bufinefs  is  in  col- 
le£ling  it ;  and  the  matter  is  a  matter  of  ecclefiaftical  cog- 
nizance; for  the  fpiritual  judge  may  enquire  touching  the  want 
of  reparations  of  the  church.  And  iVo/^,  That  upon  the  rule  for 
difcharging  the  prohibition,  all  this  matter  was  ordered  to  be  en- 
tered, for  fear  it  fhould  be  afterwards  thought,  that  a  prohibition 
was  decreed  where  a  cuftom  was  in  queftion. 


(B)  Of  their  Intereft  and  Power  over  the  Things 
belonging  to  the  Church. 

'TTHE  churchwardens,  when  chofen,  are  a  corporation,  intruded  Roll.  Abr. 
*    with  the  care  and  management  of  the  goods  belonging  to  the  393-  ^inft. 
church,  which  they  are  to  order  for  the  belt  advantage  of  the  pa-  ^^'^  1^°^' 
riihioncrs  :  they  are  Hkewife  enabled  to  take  goods  for  the  benefit  Yeiv.  173. 
ot  I  ;^  church:  but  cannot  difpofe  of  them  without  the  confent  of  ^  Browni. 
the  panlhioners.  Incumb. 

390.  [2  P.  Wms.  125.  Where  an  obligatio(i  is  made  to  them  and  their  fucceflbrs,  and  they  die,  their 
executors  fhall  have  the  aflion,  and  not  their  fucceflbrs.     Vin.  tit.  C bur chiuar dens,  D.J 

They  have  fuch  a  fpecial  property  in  the  {a)  organ,  [b)  bells,  F.N.B.  91. 
{c)  parifli  books,  [d)  bible,  chalice,  furplice,  ilfc.  belonging  to  k..  (a)  Roll, 
the  church,  that  for  the  taking  away,  or  for  any  damage  done  (h)'(^o}' 
any  of  thcfe,  they  may  [e)  bring  an  adlion  at  law  ;  and  therefore  Eiiz.  145. 
[f]  the  parfon  cannot  fue  for  them  in  the  fpiritual  court.  '79- 

395,396.  Ld.Raym.  337.  {d)  Roll.  Rep.  67.  (e)  That  the  adtion  muft  hz  for  bona  parocbiano- 
rum,  and  not  bona  ecclejice.  Mod.  65.  per  Cur.  2  Keb.  675-  S.  C.  and  S.  P.  per  Cur.  Vent.  89, 
S.C.  and  S.  P.  and  the  court  inclined  accordingly  ;  but  faid,  the  preceiJencs  were  both  ways. — Where 
they  m.iy  fue  at  common  law  for  damages,  and  in  the  fpiritual  court  for  the  things  in  fpecie.  Sid.  281. 
2  Keb.  622.     (/)  Roll.  Abr.  393.     2  Inil.  492, 

If  two  churchwardens  fue  in  the  fpiritual  court   for  a  levy  Cro.  jac. 
towards  the  reparation  of  their  church,  and  have   fentence   to  ^34- 
recover,  and  cofts  afTcfled,  and  after,  one  of  them  releafes,  yet  „  B^ownU* 
the  other  may  proceed  for  the  cofts,  &c.;  for  churchwardens  215.  b.C. 
have  nothing  but  to  the  ufe  of  the  parifh  j  and  the  corporation 
confifts  of  both  ;  and  one  only  cannot  releafc  or  give  away  the 
goods  of  the  church. 

Alfo  they  have  fuch  a  fpecial  property  in  the  goods  of  the  2  Hawk. 

church,  that  v/hen  they  are  ftolen  they  may  bring  an  appeal  of  ^-C'Cis. 

robbery  for  them  :  {g)  they  may  alfo  fue  the  offender  in  the  fpirj-  J^^  j  Keb. 

tual  court  pro  faluU  a/iimaj  but  not  to  recover  damages.  23-     Sid. 

2S1.  2 Inft. 
492.     1  Keb.  743.     Regift,  57. 

But  the  churchwardens  have  no  right  to,  or  intereft  in,  the  Comp.  In- 
freehold  and  inheritance  of  the  church,  which  (h)  belongs  folely  j""^''"il*'" 
to  the  parfon  or  incumbent.  fore  the 

churchwardens  cannot  grant  a  licence  for  burying  in  the  church,  being  the  freehold  of  the  parfon. 
Cro.  Jac.  366.  Noy,  104.  Yet  the  churchwardens,  by  cuftom,  may  have  a  fee  for  burying  in  the 
church,  becaufe  the  parifli  is  at  the  charge  of  repairing  the  floor.  Vent.  274.  3  Keb.  504.  523.  527- 
But  the  church-yard  is  a  common  burial-place  for  all  the  parifliioners.  Comp.  Incumb.  3*3 1.  (b)  If 
the  walls,  windows,  jr  doors  of  the  church,  be  broken  by  any  perfon,  or  tlie  trees  in  the  church-yard 
tut  down,  or  the  grafs  thereon  eaten  by  a  ftranger,  the  incumbent  (hall  have  his  action.  21  H.  7.  21.  b, 
Bro.  Trefpafs,  210.  38  H.  6.  19.  11  H.  4.  12.  And  fo  may  his  IcflTee,  if  the  churchyard  be  let. 
Z  Roll.  Abr.  337. 

Alfo  the  feats  in  the  church  being  fixed  to  the  freehold,  the  VsdeizCo. 
churchwardens  (/)  cannot  difpofe  of  them  alone,  nor  can  the  ^°'^-  ^«'^* 
churchwardens  and  re£lor  jointly  difpofe  of  them  without  the  codb.ico. 
confent  of  the  ordinary  j  and  though  fuch  difpofiiions  have  been  S.C.  Moojr, 

10  made} 
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$78.  s.  c.  made;  yet  It  hath  been  always  prefumed  that  It  was  fo  done  with 
aBuift.150.  |.j^e  confent  and  approbation  of  the  ordinarv. 

Hob.  69.  ' 

Comp.  Incumb.  382.  Salk.  167.  pi.  7.  iWilf.  316.  (i)  But  by  the  cuftcm  of  Lo>rrf*a,  the  church- 
wardens have  the  ordering  of  the  feats  there,  for  the  parilhioners  are  obliged  to  repair  the  chancel,  as 
well  as  the  body  of  th^  church.  Comp.  Incumb.  387,  38S.  2  Roll.  Abr.  288.  Poph.  140.  a  Roll. 
Rep.  24.  And  tbeie  may  be  the  like  cuftom  elfewhere,  for  the  churchwardens  to  difpofe  of  fcau. 
Ravm.  246.  admitted />i:r  Cur.  But  the  churchwardens  muft  fhew  fome  particular  reafon  why  they 
are  to  order  the  feais,  exclufive  of  the  oidinary  :  for  a  general  allegation,  that  they  ufed  to  repair,  which 
is  no  more  than  what  they  arc  obliged  10  by  common  right,  is  not  fuiScient.     2  Lev.  241. 

Comp.  In-  But  as  feats  are  ere£ted  for  the  more  convenient  attending 
cumb.  382.  Qf  fiivine  fervice,  and  as  the  pariftiioners  are  at  the  expence  of 
Whether^*'  ere£ling  them  and  keeping  them  in  repair,  if  any  of  them  be 
churchwar-  taken  away,  though  they  are  fixed  to  the  freehold,  yet  the 
dens  may  re-  churchwardens,  and  not  the  parfon,  fhall  bring  the  adlion  againfl; 

move  feats        ,  ,  ^  o  t> 

ereftedbya   the  wrong-doer. 

Uranger  in  the  church.     Vide  Noy,  icS.     Comp.  Incumb.  387. 

Godb.  279.       It  is  faid  to  have  been  holden,  that  at  common  law  a  church* 

That  warden  may  maintain  an  a£lion  upon  the  cafe  for  defacing  a  mo- 

church-  -111 

wardens        nument  :n  tne  church. 

themfelves,  nor  any  oth::-^,  cannot  take  down  arms  in  windows,  or  deface  grave-ftones  or  monuments 
erefted  in  the  church  or  church-yard  ;  and  if  they  do,  an  adlion  lies  by  the  heirs  or  executors  of  the 
parties  for  whom  they  were  erefleJ.  F.0II.  Abr.  625.  Noy,  104.  Godb.  2cc.  Cro-  Jac.  367. 
a  BullK  151.  Ante,  tit.  Anions  en  the  Cife,  (F).  But  the  ordinary  may  deface  any  fuperftitious  pic- 
ture. Noy,  104.  [Nor  can  any  or.namencs  be  fet  up  in  the  church  without  his  confent.  I  Str.  576. 
Put  it  muft  be  exercifed  according  to  a  prudent  and  legal  difcretion,  which  the  court  of  the  arches  hath 
9  right  to  look  into,  and  corrcft.     2  Str.  1080.  j 

(C)  Of  their  Power  and  Duty  in  making  Rates  in 
Matters  relating  to  the  Church. 

fTijeCom^.   'T~*HE  churchwardens  have  no  power  to  make  any  rate  tTiem-. 

Jncumb.         J-     felves,  exclufive  of  the  parilhioners,  their  duty  being  only 

^  ^*  to  fummon  the  parilhioners,  who  are  to  meet  for  that  purpofe, 

and  when  they  are  affembled,  a  rate  made  by  the  majority  pre- 

fent  fhall  bind  the  whole  parifh,  although  the  churchwardens 

voted  againft  it. 

Vent.  367.        But  if  the  churchwardens  give  the  parifliioners  due  notice,  that 

Mod.  79.      ji^gy  intend  to  meet  for  that  purpofe,  and  the  pariftiioners  refufe 

ia)^By the    to  come,  or  being  affembled  refufe  to  make  any  rate,  they  may 

<iviJ  and       make  one  without  their  concurrence  ;  for  as  they  are  liable  to  be 

fsnonlaw,     punifhed  in   the    ecclefiaflical  courts  for  (a)  not  repairing  the 

is  obHged"     church,  it  would  be  unreafonable  that  they  fliould  fuffer  by  the 

fo  repair       wilfulnefs  and  obllinacy  of  others. 

the  whole 

church,  and  it  is  fo  in  all  chriftian  kingdoms  but  in  England;  for  it  is  by  the  peculiar  law  of  this 
nation,  that  the  parifhioners  are  charged  with  the  repairs  of  the  body  of  the  thuvch.  Carth.  360.  per 
Holt,  Ch.  Juft. — The  bifliop  cannot  appoint  commiinoneis  to  tax  the  parifliioners,  or  make  rates  for 
repairing  the  church.  2  Mod.  8.'  223.  But  the  fpiritual  court  may  compel  the  pari/hioners  to  do  it» 
and  may  excommunicate  every  one  ot  them  till  it  be  repaired  j  but  if  any  are  willing  to  contribute, 
they  are  to  b^  abfolved  till  the  greater  part  agree  to  make  a  tax.  Comp.  Incumb.  388,  389.  [But  it 
js  remarkable,  th.it  the  rtatuts,  or  writ,  cinuniJ'pcS?^  agaris,  13  Ed.  i.  itat.4.  §2.,  which  feems  the 
foundation  of  this  ecclcfiallical  jurifcJidlion,  is  exprcfs,  "  in  qu'iius  cafibus  alia  ficena  ncn  f>otrft  inJlJgi^ 
auant  pecuniaria.^''  If  the  queftion  concerning  the  rate  depend  on  the  bounds  of  the  parifli,  that  mat- 
^r  muft  be  decided  at  common  law.  Deg.  172.]  Of  the  manner  it  is  to  be  made,  vide  5  Co.  67. 
Vwtv.  3c8.     z  Mod.  222.  254.     Li:.  Rep.  263.    Pof  h.  197.    Mod.  236. 

The 
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The  churchwardens  in  fummoning  the  parifhioncrs  need  not  v«nt.367. 
do  it  from  houfe  to  houfe,  but  a  general  publick  fummons  at  the  t:omp.  in- 
church  is  fufficient,  and  the  major  part  of  them  that  appear  upon  '"""  '  ^  '* 
fuch  fummons  will  bind  the  whole  parifli. 

On  a  motion  for  a  prohibition,  it  appeared,  that  the  libel  re-  Carth.  360, 
cited  that  J.  5.,  dean  of,  ^c.  had  prefented  that  the  church  and  "Tr'"* 
chancel  of  D.  was  out  of  repair,  IrV.,  and  that  the  churchwardens  5  Mod.  350. 
of  the  faid  parifh  did  make,  or  caufe  to  be  made,  a  certain  rate  ^-  c.   Saik. 
upon  the  inhabitants  thereof,  towards  the  charge  of  repairing  ^  |;  P^^* 
the  faid  church  and  chancel;  and  that  the  churchwardens  had  Raym.59. 
accordingly  repaired  the  church  and  chancel,  and  beautified  the 
fame  with  ornaments,  and  that  H.  was  a  parifhioner  of  the  faid 
parifh,  and  refufed  to  pay  his  proportion  of  the  faid  rate  ;  and  it 
being  objedled,    ift,    That  the  churchwardens  only  could  not 
make  a  rate  ;  2dly,  That  the  parfon  alone  ought  to  repair  the 
chancel ;  a  prohibition  was  granted  generally  to  the  whole  fuit, 
though  it  was  ftrongly  infilled  on  that  the  ptolubition  ought  to 
go  quoad  the  rate  for  repairs  of  the  chancel  only. 


(D)  Of  their  Power  and  Duty  in  making  Prefent- 
ments,  and  hindering  Irreverence  in  the  Church. 

"PRESENTMENTS  made  by  churchwardens  relate  to  the  church,  Vent.  114. 
'*■     the  parfon  and  pariftiioners,  in  which  they  are  to  be  guided  ^  ^'"^-  **• 
by  the  articles  delivered  them  :  but  thefe  articles  muft  be  agree-  \^^^  ^^ 
able  to  the  laws  of  the  church,  and  particularly  to  the  canons  miffbry 
made  and  agreed  on  in  the  year   1603:  they  need  not  take  a  oath<Jc)cs 
particular  oath  upon  all  the  prefentments  they  make,  but  may  do  tepunift. 
it  by  virtue  of  their  [a]  general  oath  of  churchwardens.       able  as  perjurj-.  Keb.fzz. 

The  oath  is  to  be  general,  viz.  to  do  all  things  which  apper-  Hard.  3(^4- 
tain  to  their  office ;  and  therefore  if  the  oath  tendered  requires  (^)  where 
them  to  prefent  [b)  matters  not  prefentable  by  law,  they  are  not  enjoined  ihc 
obliged  to  take  it,  [c)  nor  are  they  to  be  required  to  prefent  or  ac-  churchwar- 
cufe  themfelves.  ^'"'^VJ'^ 

lent  nlthy 
talkeis,  revilers,  and  common  fowers  of  fedition  among  neighbours  ;  the  court  held,  that  thefe  genera} 
terms  comprehended  ma:ters  out  of  their  jurifdidtion  ;  and  that  if  the  churchwarden  had  pleaded  there 
qucd  rt'jn  ter.etur  rcj^cnutre  as  to  thofe  matters,  and  the  plea  had  been  refufed,  a  prohibition  ought  ta. 
have  been  granted.  Vent.  1 14,  The  S.  F.  as  to  fowing  fedition  among  neighbours.  Vent.  127.  But- 
whether  any  perfon  within  his  pariHi  hath  encroached  upon  the  church-yard,  is  lawful,  though  matter 
of  freehold.  Vent.  127.  Alfo,  if  the  oath  tendered  has  thefe  general  words,  t.z;.  To  make preJtKla- 
ticns  according  to  the  i.ing'i  cccUfiefiicul  laiv  ;  the  particular  articles,  by  w.ny  of  dire^ion,  will  not  bft 
fufficient  grounds  for  a  prohibition.  Vent.  127.  (r)  But  to  prefent  every  peifon  in  the  parilh,  doe^ 
jiot  inciude  themfelves.     Vent.  127. 

Alfo  if  the  ecclefiaftical   court  proceeds  againfl  the  church-  Hard.  364. 
wardens  in  matter*  net  within  their  jurifdiclion,  an  aclion  on  the  f"'^''- 
cafe  lies  againft  them. 

And  if  the  churchwardens  malicioufly  prefent  an  innocent  per-  Cro.  Car. 
fon  for  any  crime,  by  which  he  is  put  to  expence,  or  fuffcrs  in  cf.^' g^'* 
]iis  good  name  or  reputation,  an  ait]oK  on  the  cafe  lies.  Vent.  i>L 
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Lev.  ig6.  In   aA'ault   and  battery  againft  a  churchwarden,    he  juftificd 

adjudged  j]^^^  ^j^g  plaintiff  was  at  church  in  time  of  prayers  with  his  haC 

Mall  and  on>  ^^d  that  hc   demanded  of  him  to  pull   it  off,  and  becaufc 

Tanner ;  for  he  did  not  do  it,  the  churchwarden  took  off  his  hat  and  laid 

mr^refcn^t  *'  ^Y  ^^"^  '  ^^  *^^  ^^^^^  ^^'^  *^^'  ^  8°°^  juftification  ;  and 
it  in  the  ec-  that  churchwardens  may  juftify  to  wake  a  man,  to  fwrtch  boys 
elefjaftkal     that  are  at  play,    and  turn  an  excommunicated  perfon  out  of 

court,  yet       t^g  church. 
they  are  not 

fcound  in  the  mean  time  to  permit  fuch  irreirerence  and  indecency  in  the  church.  Sand.  13,  14.  S.  C. 
adjudged  ;  and  there  faid  by  tlie  reporter,  that  the  court,  taking  it  to  be  a  g»eat  mifdcmeanur  in  the 
plamtifF,  gave  judgment  agaiii(l  him,  without  regard  to  the  exceptions  to  the  detcndant's  plea.  Sid.  301. 
S.  C.  and  S.  P-  adjudged  ;  Twifden  only  doubting  upon  the  words  of  the  canon,  againft  wearing  a  hat, 
&c.  •v'tn.  What  hat  intsnded  r'  and  faid,  they  might  appeafe  a  difturbance  in  the  church  ;  but  laying 
hands  on  a  m>n  to  pull  otf  hii  hat,  tends  to  the  raifmg  a  dilturbance  and  breach  of  the  peace,  2  K.cb» 
32;4,  115.  S.  C.  adjudged. 

Co.T.p.  In-  Churchwardens  may  refbrain  and  hinder  any  ftranger  not  H- 
^rid^'¥^\   ^^^^^^  i^iom.  preaching  in  their  church  or  chapel. 

(E)  Of  their  Accounts ;  and  herein  of  Actions 
brought  by,  or  againft  them,  and  the  Remedies 
they  have  when  their  Time  is  expired. 

{a]  Or  to  a  -*TpHE  churchwardens,  at  the  expiration  of  their  year,    are  to 

fcicft  com-  A     gjyg  yp  their  accounts  to  their  («)  parifhioners,  and  on  re- 

Bointed  by  ^ufal  [b)  may  be  proceeded  againfl  in  the  ecclefiailical  court,  or 

the  pariihi-  the  [c)  fucceeding  churchwardens  may  bring  an  [d)  action  oi  ae- 

©ners,  ac-  gQunt  ajjainft  them  at  common  law. 

cording  to  o 

the  cuftom  of  fome  parifhes,  who  may  allow  their  accounts,  and  fuch  allowance  iliall  difcharge  thera 
irom  being  called  in  queftion  in  the  fpiritual  court.  2  Lutw.  1027.  {h)  By  the  fucceeding  church- 
wardens, cither  in  the  fpirirual  court,  or  by  writ  of  account  at  common  law.  Godb.  279,  Roll.  Rep. 
71.  106,  107.  -  Keb.  6.  22.  Sid.  281.  (,-)  But  the  parilhioners  cannot  bring  an  aftion  of  account 
againft  them  at  common  law,  but  mult  make  new,  Sfc.  Bro.  Account,  71,  8  E.  4.  6.  Bro.  Cor- 
porations, 5  J.  4E.4.  6.  Bro.  Garden,  7.  And  though  a  parifli  prefcribe  to  chufe  two  church- 
wardens, and  that  the  perfons  fo  chofen  fiiail  continue  in  that  office  for  two  years ;  yet  the  parife 
jnay,  notwithftanding  the  prefcription,  remove  fuch  wardens  at  their  pleafure,  and  chufe  new  one». 
a6  H.  8.  5  b.  13  Co.  70.  Comp.  Incumb.  390.  Vide  27  H.8.  c.  25.  in  Raftal,  that  no  church- 
warden ihall  continu*  in  his  office  above  one  whole  year,  {d)  Vide  Sid.  307.  Where  a  churchwarden 
«f  St.  Martin  s  In  the  Flddi  was  indideJ  for  taking  a  filver  cup  of  one,  for  the  place  of  gallery -keeper, 
ecikre  o^cii,  i^c- 

RoR.Abr.  If  the  churchwardens,  by  the  confent  and  agreement  of  the 

j2].  pi.  9.  parifhioners,  take  a  ruinous  bell  and  deliver  it  to  a  bell-founder, 

iVfiut  ^'  ^^^  ^^^^  ^^  ^y  ^^^^^  agreement  fliall  have  for  the  cafting  thereof 

■whether  4/.,  and  fhall  retain  it  till  the  4/.  be  paid;  this  agreement  of  the 

they  can  parifhioners  fhall  (e)  excufe  the  churchwardens,  in  a  writ  of  ac- 

bar^to'the  count  brought  againft  tliem  by  their  fuccelTors. 

account,  or  muft  fet  it  forth  in  difcharge  before  auditors,  vidt  Mod.  6^.  Vent.  88.  S.  C.  2  KeU 
673.  S.  C. 

[They  can-  If  the  churchwardens  and  parifliioners  make  an  affefTment, 
mm  e'"Vuit  ^"^  ^^^  churchwardens  lay  out  the  whole  money,  but  before 
InTheir^ow'n  the  whole  is  colleded  their  time  is  expired,  and  new  church- 
names  after  wardens  are  chofen,  the  former  churchwardens,  by  having  pre- 
their  year  is  ^^^^^^  fuch  pariftiloners  as  refufcd  to  pay  before  the  determina. 

out.    Dent  r  i    J      ■  ^.^^ 


t'on  of  their  time,  may  flill  proceed  againft  them  ;  othenvlfc  the  v.  Pniderca 
new  churchwardens  mufl  collect   fuch  arrears,    and  relmburie  *"<^  ^""<*» 
their  predeceflbrs.  ■  ^  / V^Prr^ed 

in  Chan.  4a.  2  Vent.  262.  where  bills  have  been  exhibited  for  relief  againft  the  new  churchwardens 
and  parifhioners,  for  money  expended  by  order  of  the  vcftry.  [See  too,  Nicholfon  v.  Matters,  Via. 
Abr.  tit.  Churcbivardcns,  C.  p.  9.     F^tidnsr  P»ri(h  in  Walci,  id.  p    lo.] 

[It  18  faid,  the  fpiritual  court  hath  no  jurifdiclion  to  order  a  Dawfon  r, 
rate  to  reimburfc  the  preceding  churchwardens,  and  a  prohibuion  ^^'I'^mi'^n. 
was  granted  after  fentence,  bccaufe  upon  the  face  of  the  order  it  nVrdwl'^rr. 
appeared  the  ccclefiaftical  court  had  no  jurifdi6lion  :  And  by  the 
whole  court  of  King's  Bench — There  cannot  be  a  rate  made  to 
reimburfe  the  churchwardens  ;  becaufe  they  are  not  obliged  to  lay 
the  money  out  of  their  own  pockets.] 

If  goods  belonging  to  the  church  are  taken  away,  and  the  Cro.ElIi. 
churchwardens  for  the  time  being  negledl  to  bring  an  action,  the  l^^'  '79* 
fucceeding  churchwardens  may,  by  virtue  of  their  ofBce,  bring  yjeDiZ' 
an  a£lion  againft  the  wrong-doer,  but  they  muft  declare  ad  105. 
damnum  parochianorutn^  and  not  ipforum;  though  the  old  church-  ^  Efo^nJ* 
wardens,  in  whofe  time  the  fadt  was  done,  may  lay  it  either  K.iw.  32. 
way. 

\i  A.  was  churchwarden  of  5.,  and  at  the  end  of  the  year  gave  2joncs,i32. 
up  his  accounts  to  his  fucceflbr,  and  yet  A.  is  falfely  and  ma-  ^"^  ^"^ 
licioufly  cited  by  D.  into  the  ecclefiaftical  court,  to  render  an  ac-  .%\  ^^q' 
count,  and  at  the  requeft  of  D.  he  is  excommunicated  for  not  adjudged, 
rendering  up  his  account ;  an  action  lies  againft  D.  though  the 

o     s^  o  fentence  was 

given  by  a  judge;  but  for  this  vide  Hard.  104,  195,  &c.  [In  fuch  cafe  he  may  have  a  prohibition. 
Nutkins  v.  Robinfon,  Bunb.  247.  So  where  they  have  pafTed  their  accounts  at  the  veftry.  Snowdea 
V.  Herring,  id.  289.  Wainwright  v.  Baglhaw,  2  Str.  974.  The  fpiritual  court  may  compel  the 
churchwardens  to  bring  in  their  accounts,  but  hath  no  jurifdiclion  to  fettle  them.  If  they  prefume  t» 
decide  upon  them,  a  prohibition  will  be  granted,  even  after  fentence  allowing  the  accounts,  and  an  ap- 
peal to  the  arches.     Adams  v.  Rufh,  2  Str.  1133.     Leman  v.  Goulty,  3  Term  Rep.  3.] 

By  the  3  ^  4  JT.  b*  M.  cap.  11.  «  In  all  actions  to  be 
<*  brought  in  the  courts  of  Wejlminjler^  or  at  the  aflifes,  for 
**  money  mifpent  by  churchwardens,  the  evidence  of  the  pa- 
•*  rifhioners,  other  than  fuch  as  receive  alms,  (hall  be  taken  and 
«  admitted." 

Churchwardens  are  comprehended  within  the  purview  of  the  (a)  But  in 
ftatutes  7  Jac.  i,  cap.  5.  and  21  Jac.  i.  cap.  12.  as  to  pleading  anadiionon 
the  general  iffue  to  actions  brought  againft  them,  {a)  and  as  to  ^^\l^^ 
double  cofts  when  they  have  judgment.  churchwar- 

den for  a 
/alfe  and  malicious  prefentment,  though  there  be  judgment  for  him,  yet  he  (hall  not  have  double  cofti; 
for  the  ftatute  does  not  extend  to  fpiritual  affairs.     Cro.  Car.  285,  2S6.     Jones,  3C5.  S.  C. 

[By  II  Geo.  2.  c.  76.  §  5.  Churchwardens,  ^c.  are  required 
fo  carry  hawkers  of  brandy,  \s^c.  before  juftices  of  peace,  ^r.] 


[    6o6    ] 

€ommitmmts. 


(A)  What  Kinds  of  Offenders  are  to  be  committed, 

(B)  By  whom. 

(C)  To  what  Prifon. 

(D)  What  is  to  be  done  previous  to  their  Commit- 
ment. 

(E)  What  ought  to  be  the  Form  of  the  Commit- 
ment. 

(F)  At  whofe  Charges  they  are  to  be  fent  to  Prifon. 
(G)"  To  what  Court  the  Commitment  is  to  be  cer- 
tified. 

(H)  By  what  Means  the  Party  may  be  difcharged 
from  fuch  Commitment. 


(A)  What  Kinds  of  Offenders  are  to  be  committed. 

fi  Hawk.  ALL  perfons  who  are  apprehended  for  offences  not  bailable, 
P.  c.  c.  i6i  j^-^  ag  ajfo  perfons  who  negledl  to  offer  bail  for  offences  which 
* ''  are  bailable,  mull  be  committed. 

a  Hawk.  Alfo  wherever  a  juftice  of  peace  is  empowered  to  bind  a  perfon 

p.  C.  c.  :6.  oyer,  flpf  to  caufe  him  to  do  a  certain  thing,  he  may  commit  him 
^  *  quoufqtie^  is'c.  if  in  his  prefence  he  (hall  refufe  to  be  fo  bounds  or 


to  do  fuch  thing. 


(B)  By  whom. 

ft  ttawic.  iT  Is  laid  down  by  Serjeant  Hawkins  as  a  matter  which  feenis 
p.  c.  c.  i6.  1  agreed  by  all  the  old  (a)  books,  that  wherefoever  a  conftabIe> 
(fl)'ioH.4.  or  private  perfon,  may  juftify  the  arrefling  another  for  a  felony 
7-3.  7E.4.  or  treafon,  he  may  alfo  juftify  the  fending  or  bringing  him  to  the 
20.  a.  common  gaol ;  and  that  every  private  perfon  hath  as  much  autho* 

b.  2*7!^  a^  b.  rity  in  cafes  of  this  kind  as  the  flieriff,  or  any  other  officer,  and 
20E.  4.  6.  may  juftify  fuch  imprifonment  by  his  {!>)  ov/n  authority,  but  not 
b.  49  H.  6.  jj    j.|^g  command  of  another. 

17.  b.  IS.  a.      .' 

5  H.  7.  4.  b.  5.  a.     2H.  7.  3.  b.     iiEd.  4.  4.  b.  6.  b.  7.  a.  b.      (i)  5  H.  7.  4.  b.  5.  a,     FlM. 

Falfe  Imfrljonmint,  8. 

But 
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Bat  inafmuch  as  it  is  certain,  that  a  perfon  lawfully  making  a  Hawk, 
fuch  an  arreft,  (a)  may  juftify  bringing  the  party  to  the  conftable,  ^-  C  ii>iJ. 
in  order  to  be  carried  by  him  before  a  juftice  of  peace  •,  and  ^^  ^    *  ^^ 
inafmuch  as  the  ftatutes  of  i  ^  2  Ph.  isf  M.  cap.  13.  and  2  £ff  3   10 E. 4.  it- 
Ph.  ^  M.  cap.  10.,  which  direct  in  what  manner  perfons  brought  ^-  "•  ^^• 
before  a  juftice  of  the  peace  for  felony  (hall  be  examined  by  him,  ^  *  * 
in  order  to  their  being  committed  or  bailed,  feem  clearly  to  fup- 
pofe,  that  all  fuch  perfons  are  to  be  brought  before  fuch  juftice 
for  fuch  purpofe ;  and  inafmuch  as  the  ftatute  of  3  Car.  2.  c.  2. 
commonly  called  the  habeas  corpus  acl,  feems  to  fuppofe,  that  all 
perfons  who  are  committed  to  prifon  are  there  detained  by  virtue 
of  fome  warrant  in  writing,  which  feems  to  be  intended  of  a 
commitment  by  fom.e  magiftrate,  and  the  conftant  tenor  of  the 
late  books,  practice,  and  opinions,  is  agreeable  hereto;  it  is  cer-  H.P.C. 91. 
tainly  moft  advifeable,  at  this  day,  for  any  private  perfon  who  1 12-    Da's- 
arrefts  another  for  felony,  to  caufe  him  to  be  brought,  as  foon  as 
conveniently  he  may,  before  fome  juftice  of  peace,  that  he  may 
be  committed  or  bailed  by  him. 

It  is  certain,  that  the  [b]  privy  council,  or  any  one  or  two  of  2  Hawk, 
them,  or  (c)  a  fecretary  of  ftate,  may  lawfully  commit  perfons  for  ^'  ^-  *=•  '^* 
treafon,  and  for  other  offences  againft  the  ftate,  as  in  all  ages  \b)  AnA. 
they  have  done.  29s-  [Crof- 

ton's  cafe, 
Vaugh.  142.  Sid.  78.  Fitz-patrick's  cafe,  Salk.  IC3.  The  right  of  one  or  more  lords  to  com- 
mie out  of  council,  is  extremely  queltionable  ;  and  indeed  feems  to  have  been  denied  in  the  cafe  of 
the  Seven  Bifliops,  both  by  court  and  counfel  on  each  fide.  4.  St.  Tr.  3ro,  311.  (c)  The  earlieft 
jnftances  that  occur  in  our  law-books,  of  commitments  by  a  fecretary  of  ftate,  are  in  2  Leon.  175. 
Hellyard's  cafe  ;  and  l  Leon.  70,  71.  Howell's  cafe  ;  the  former  in  Tr.  29  El.,  and  the  latter  in  Mich. 
29  &  30  Eliz.  Thefe  were  both  by  Sir  Francis  Walfingha.Ti,  who  is  defcribed  as  one  of  the  principal 
fecretaries  of  the  lady  the  queen,  but  with  the  addition  of  and,  &c.  in  the  firft  j  in  the  laft  exprefsly  of 
the  words,  «*  and  one  of  the  privy-council  j"  {o  that  he  feemeth  rather  to  have  afted  in  that  charaSery 
than  as  fecretary.  However,  in  Melvin's  cafe,  in  the  4th  of  Car.  i .,  the  aext  inftance  to  be  met  with, 
the  addition  here  mentioned  is  dropped,  and  the  commitment  is  faid  to  be  fjmply  by  the  Lord  Coniuaj 
ficretary  of  flat  e.  There  is  no  doubt,  but  that  the  power  here  afTerted  in  this  officer,  was  erroneous  in 
its  commencement ;  as  hath  been  very  fatisfadtorily  proved  by  Lord  Camden,  in  his  argument  in  the 
cafe  of  Entick  v.  Carrington,  1 1  St.  Tr.  316.  :  but  there  is  alfo  no  doubt,  as  Lis  Lordlhip  obferved, 
but  that  he  is  now  in  the  full  legal  exercife  oi  it :  becaule  then  hath  been  not  only  a  clear  pradtice  of 
it,  at  leaft  fince  the  Revolution,  confirmed  by  a  variety  of  precedents  5  but  it  hath  been  recogni2ed  and 
confirmed  by  feveral  cafes  diredlly  on  the  point.  Rex  v.  Kendall  and  Roe,  5  Mod.  78.  Skin.  596.  S.  C. 
Ld.  Raym.65.  ^*  ^*  '  ^^"**  34"-  ^- ^'  4St.Tr.  559.  S.  C.  The Qocen  V.  Derby,  Fort.  140. 
Rex  V.  Earbary,  2  Barnard.  293.  346.  Yaxley's  cafe,  bkin.  596.  Carth.  2i;i.  Sir  William  Wynd- 
ham's  cafe,  3  Vin.  Abr.  tit.  tiail.  H.  a.  6.  p.  7  Str.  2.  S.  C.  Rex  v.  Lord  Scirfdaie  and  Lord 
Dupplin,  ibid.  p.  8.  Rex  v.  Harvev,  ibjd.  p.  9.  Rex  v  Florence  He.ifcy,  i  Burr.  642.  Rex  v« 
Wilkes,  2  Wilf.  1  50.     11  St.  Tr.  302.  S.  C.     Sayre  v.  Earl  of  Rochford,  2  HI.  Rep.  I165.] 

But  the  king  cannot  commit,  as  is  evident  from  the  following  See  2  Show* 
cafe,  which  was  upon  an  habeas  corpus ;  wherein  it  appeared,  the  ^^P-  434« 
king  had  requefted  fome  of  his  miniftry  to  com.mit  the  defendant  ^  ^^' 
to  gaol,  but  they,  not  having  evidence  of  the  defendant's  guilt, 
refufed  to  grant  any  warrant ;  upon  which  his  majefty,  thinking 
the  defendant  guilty,  called  for  a  warrant,  which  he  figned  with 
his  own  hand,  by  which  the  defendant  was  committed  to  the 
cuftody  of  a  meflenger ;  and  the  warrant  being  taken  notice  of  by 
the  court  of  B.  R.,  and  the  whole  matter  being  confidcred,  the 
court  gave  their  opinion,  that  the  defendant  (hould  be  difcharged, 
beeaufe  the  warrant  was  under  the  king's  ov,-n  hand,  and  not 
under  the  hand  of  any  fecretary  or  officer  of  ftate,  or  juftice  of 

peace. 
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See  Pref.  te 
Ld.  Fortef- 
cue's  Rep. 


Commftmentjer. 

pc&ce.  And  the  reafon  given  for  this  hath  been,  that  the  king 
having  given  all  his  executive  povv'cr  to  his  judges  and  juflices  of 
the  peace,  there  is  none  left  in  him,  the  executive  pouer  being 
too  mean  and  troublefome  for  his  majefty ;  and  if  the  king  erred 
ever  fo  much  there  is  no  remedy  againft  him,  but  there  is  a  re- 
medy at  law  againft  any  fubje£t  whatfoever. 


{( 


(C)  To  what  Prifon. 

T>T  the  31  Car.  2.  cap.  2.  it  Is  enabled,  "  That  no  fubje£l  of 
■*^  "  this  realm,  being  an  inhabitant  or  refiant  of  this  kingdom 
**  of  England,    dominion  of  Wales,    or  town    of  Berwick   upcn 
*'  Tweed,    fhall  or  may  be  fent  prifoner  into  Scotland,  Ireirrdf 
"  J^Kf^y*  Giiervfey,  Tangier,  or  into  parts,  garrifons,  iflands,.  or 
**  places  beyond  the  feas,  which  then  were,  or  at  any  time  Kei  i- 
*'  after  (hould  be,  within  or  without  the  dominions  of  his  rra- 
"  jefty,  his  heirs  or  fucceflbrs ;  and  that  every  fuch  imprifonment 
*'  is  by  the  faid  ftatute  enabled  and  adjudged  to  be  illegal ;  and 
**  tliat  every  fubje£t  fo  imprifoned  (hall  have  an  aiflion  of  falfc 
**  imprifonment,  and  recover  treble  cofts,  and  no  lefs  damages 
**  than  five  hundred  pounds   againft   the  perfon  making   fuch 
warrant,  who  fhall  alfo  incur  a  pr^inunire." 
By  the  14^.  3.  cap.  10.  it  is  enacted  as  followeth;  "  In  the 
right  of  the  gaols  which  were  wont  to  be  in  ward  of  the 
"  (herifFs,  and   annexed  to  their  bailiwicks,  it  is  aflented  and 
**  accorded,  that  they  (hall  be  rejoined  to  the  fherifFs,  and  the 
*'  flieriffs  fliall  have  the  cuftody  of  the  fame  gaols  as  before  this 
"  time  they  were  wont  to  have  •,  and   they  ftiall  put  in  fuch 
**  under-keepers  for  whom  they  will  anfwer."     And  this  is  con- 
firmed by  19  i/.  7.  cap.  10.     Alfo  it  is  recited  by  5  H.  4.  cap.  10. 
*'  That  divers  conftables  of  caftles  within  the  realm,  being  af- 
*'  figned  juftices  of  the  peace  by  the  king's  commifTion,  had,  by 
"  colour  of  fuch  commlinon,  ufed  to  take  people  to  whom  they 
"  bore  evil  will,  and  imprifon  them  within  the  faid  caftles  till 
"  they  have  made  fine  and  ranfom  with  the  faid  conftables  for 
their  deliverance."     And  thereupon  it  is  enafled,  "  That  none 
be  imprifoned  by  any  juftice  of  the  peace  but  only  in  the  com- 
mon gaol;  {a)  faving  to  lords,  and  others  which  have  gaols, 
their  franchife  in  this  cafe." 
P.  C.  c.  16.  §67.     2  Ld.  Raym.  767.  ?79; 

Since  this  ftatute  it  hath  been  holden,  that  regularly  no  one 
can  juftify  the  detaining  of  a  prifoner  in  cuftody  out  of  the  com- 
mon gaol,  unlefs  there  be  fome  particular  reafon  for  fo  doing  j  as 
if  the  party  be  fo  dangeroufly  {b)  fick,  that  it  would  apparently 
hazard  his  life  to  fend  him  to  the  gaol ;  {c)  or  there  be  evident 
danger  of  a  rcfcous  from  rebels,  l^c.  {d)  Yet  conftant  pradice 
feems  to  authorize  a  commitment  to  a  mefienger;  and  it  is  {e)  faid, 
that  it  fhall  be  intended  to  have  been  made  in  order  for  the 

td)z Hawk,  carrying  of  the  party  to  gaol. 

P.C.  c.  16.  §9.     (e)  Salk.  347.  pi.  1.   Skin.  556- pi.  9.  S.  P.    [By  6  Geo,  i.  c.  xg.)  jufHees  of  the 

peas?. 


(«)  But 
none  can 
claim  a  pri- 
fon as  a 
franchife, 
unlefs  he 
have  alfo  a 
gaol-deli- 
very ;  nor 
can  the  king 
grant  to  pri- 
vate perfon  s 
to  have  the 
cuftody  of 
prifoners 
committed 
by  juftices 
of  the  peace. 
And.  345. 
Cro.  Eliz. 
829.    9  Co. 
119.  b. 
Salk.  343- 
pi.  I.    a  Hawk. 

aoE.4.  6.  b. 
Bro.  Faux 
Imprifon- 
ment, 2r. 
37.  iHawk 
P.  C.C.I  6. 

(^)  2  E.  4. 

8.  b. 

(0  11E.4. 


(( 


(C 


« 
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j»ace  within  their  refpeflive  jurifdi£tions,  may  commit  vagrants,  and  other  cr'minais  charged  with  fmall 
offences,  either  to  the  common  gaol,  or  houfe  of  correftion,  as  they  ihall  think  proper.] 

And  it  is  faid,  that  if  a  conftable  bring  a  felon  to  gaol,  and  the  H.  P.  C. 
gaoler  rJfufe  to  receive  him,  the  town  where  he  is  conftable  ought  ^'4-  ^oH» 
to  keep  him  till  the  next  gaol-delivery.  Yhz.  If-*' 

cape,  S.     Dalt.  c.  ii8.     Bro.  Faux  Imprifonment,  25.     2  Hawk.  P.  C.  c.  16.  §3, 

If  a  perfon  arreftcd  in  one  county  for  a  crime  done  in  it,  H.P.c.  93, 
fly  into  another  county,  and  be  retaken  there,  he  may  be  com-  cJim'  /\* 
mitted  by  a  juftice  of  the  firft  county  to  the  gaol  of  fuch  county,  a  hTwIc'/** 

P.c.  c.  16.  §8. 

But  by  the  better  opinion,  if  he  had  before  any  arreft  fled  into  Dait.c.118. 
fuch  county,  he  muft  be  committed  to  the  gaol  thereof  by  a  juf-  h. p.c.  9a, 

ticC  of  fuch  county.      ^.  b.  5.  a.   13  E.  4  8.  Plow.  37.  Keilw.  45.  2  Hawk.  P.C.  c.  i6.*§9. 

Alfo  it  feeras  to  be  laid  down  as  a  rule  by  fome  books,  that  Kdlw.4s; 
any  offender  may  be  committed  to  the  gaol  next  to  the  place  **E-4« 
where  he  was  taken,  whether  it  lie  in  the  fame  county  or  not.        ^  Hawk. 

P.C.  c.  16.  §  8.     Alfo,  it  feems,  that  the  court  of  King's  Bench  are  not  retrained  by  the  faid  ftatVtC^ 
]but  may  commit  to  fuch  gaol  as  they  ihall  think  moft  convenient. 

[By  23  Geo,  2.  c.  26.  /.  ii.  and  24  Geo.  2.  c,  ^^.,  If  an  of- 
fender, againft  whom  a  warrant  (hall  be  iflued  by  a  juftice  of 
peace  of  one  county,  (hall  efcape  into  another,  he  may  be  appre- 
hended by  having  the  warrant  indorfed  by  any  juftice  of  the 
county  into  which  he  (hall  fo  efcape,  and  bailed  in  that  county, 
if  he  be  bailable ;  if  not,  or  he  cannot  there  find  bail,  he  (hall 
be  carried  back  into  the  firft  county,  and  there  committed  or 
bailed.] 

As  prifoners  ought  to  be  committed  at  firft  to  the  proper  » Hawk; 
prifon,  fo  ought  they  not  to  be  removed  thence,  except  in  fome  P*  ^'  «•  >% 
fpecial  cafes  ;  and  to  this  purpofe  it  is  enabled  by  3 1  Car.  2.  '  *°* 
cap.  2.  "  That  if  any  fubjeft  of  this  realm  (hall  be  committed  to 
•*  any  prifon,  or  in  cuftody  of  any  olEcer  or  officers  whatfoever, 
**  for  any  criminal,  or  fuppofed  criminal  matter,  that  the  faid 
**  perfon  (hall  not  be  removed  from  the  faid  prifon  and  cuftody 
*'  into  the  cuftody  of  any  other  officer  or  officers,  unlefs  it  be  by 
**  habeas  corpus^  or  fome  other  legal  writ ;  or  where  the  prifoner 
**  is  delivered  to  the  conftable  or  other  inferior  officer,  to  carry 
*'  fuch  prifoner  to  fome  common  gaol  •,  or  where  any  perfon 
**  is  fent  by  order  of  any  judge  of  affife,  or  juftice  of  the  peace, 
**  to  any  common  work-houfe  or  houfe  of  corredlion  ;  or  where 
"  the  prifoner  is  removed  from  one  prifon  or  place  to  another 
**  within  the  fame  county,  in  order  to  a  trial  or  difcharge  by  due 
**  courfe  of  law  ;  or  in  cafe  of  fudden  fire,  or  infeftion,  or  other 
**  neceffity  \  upon  pain  that  he  who  makes  out,  figns,  ox  counter- 
**  figns,  or  obeys  or  executes  fuch  warrant,  (hall  forfeit  to  the 
"  party  grieved  one  hundred  pounds  for  t^ie  firft  offence,  two 
«'  hundred  pounds  for  the  fecond,  b'.r." 

Vol.  I,  R  r 
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(D)  What  IS  to  be  clone  previous  to  their  Com-* 

iiHtment. 


B' 


>Y  the  2  y  3  Ph.  y  M.  cap.  10.  k  is  enaflecl,  "  That  every 
"  juftice  or  juftices,  before  whom  any  perfon  (liall  be  brought 
*'  for  mandaughter  or  felony,  or  for  fufpicion  thereof,  before  he 
*'  or  they  fhall  commit  or  fend  fuch  prifoner  to  ward,  fliall  take 
**  the  examination  of  fuch  prifoner,  and  information  of  thofe  that 
•'  bring  him,  of  the  fadi^l,  and  circumltances  thereof,  and  the 
*'  fame,  or  as  much  thereof  as  fliall  he  material  to  prove  the 
**  felony,  fhall  put  in  writing,  within  two  days  after  the  faid  ex- 
**  aminaticn  j  and  the  fame  fliall  certify  in  fuch  manner  and 
•'  form,  and  at  fuch  tinic,  as  they  Iheuld  and  ought  to  do,  if 
•*  fuch  prifoner  fo  committed  or  fent  to  ward  had  been  bailed,  or 
*'  let  to  mainprize,  upon  fuch  pain  as  in  i  Cif  2  Ph.  ^  M.  c.  13. 
**  is  limited  and  appointed  for  not  taking  or  not  certifying  fuch 
•*  examinations,  t^c."  And  it  is  further  enacted,  **  That  the 
•'  faid  juftices  fliall  have  authority  to  bind  all  fueh  by  recog- 
**  nizance  or  obligation,  as  do  declare  any  tiling  material  to  prove 
"  the  faid  manflaughter  or  felony,  to  appear  at  the  next  general- 
•'  gaol-delivery  to  be  holden  within  the  county,  city,  or  town 
*♦  corporatCj^  where  the  trial  of  the  faid  manflaughter  or  felony 
*'  fliall  be,  then  and  there  to  be  given  in  evidence  againft  the 
*'  party ;  and  that  the  faid  juftices  iliall  certify  the  faid  bonds 
*'  taken  before  them,  in  like  manner  as  they  ought  to  certify 
*'  bonds  mentioned  in  the  faid  former  aft,  ^s." 
2  Hawk.  A  juftice  of  the  peace  may  detain  a  prifoner  a  reafonable  time^ 

p.c.  c.  16.  j^  order  to  examine  him  ;  and  it  is  (5)  foid  that  three  days  is  a 
Cfl)  Cro.       reafonable  time  for  this  parpote. 

Sliz.  839,  830. 

(E)  What  ought  to  be  the  Form  of  the  Commitment, 

aJnft.  52.  T^VERY  commitment  niuft  be  in  writing,  and  under  the  liand 
«^i2C.  ^'*  ^"'^  ^'^^^»  ^"^  ^"^'^^'  ^'^^  authority  of  him  that  {b)  made  it,  and' 

H.P.c.  94.  the  time  and  place,  anti  muft  be  uirceted  to  the  keeper  of  the 

^  Hawk.         prifoH. 

p.c.  c.  16.  *^ 

^  13.  5  Burr.  2684.  (i)  It  may  be  made  cither  in  the  king's  lume,  and  only  teflcd  by  the  juftice^ 
or  in  the  juftice's  name.  Dak.  c.  125.  a  Hawk.  P.  C.  c-  16.  §  14-  Where  a  corneal tinent  in  ex- 
f  sution  iDuil  be  to  the  iherjf}',  and  not  to  the  gaoier,  •v'tdt  5.A^cd.  21. 

a  Hawk.  It  may  command  the  gaoler  to  keep  the  party  In  fafe  and  clofc 

p.  c.  c. J.6.  cufl^ody  i  for  this  being  what  he  is  obliged  to  do  C<?).by  law,  it  can. 
{cTVco.      ^^  ^0  i7i\x\t  to  command  him  fo  to  d©-, 

ICO.     9C0.  S7.     Dalt.  118.     Str.  3. 

2  Hawk.  It  ought  to  fet  forth  the  crime  with  convenient  [d)  certainty,^ 

p.c.  c.  16.  ^j^etJier  the  commitment  be  by  the  [e]  privy  counfel,  or  any 
(J)  ii.v.Q,  other  autljority  ;  .otherwife  the  officer  (/)  is  not  punilhable  by 
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Veafon  of  fucli  mittimus^  for  fufFering  the  party  to  efcape,  and  the  94.    Dale. 
coun,  before  whom  he  is  removed  by  habeas  corpus^  ought  to  dif-  ^-  ^-5' 
charge  or  bail  him  ;  and  this  doth  not  only  hold  where  {g)  no  \  ^f"'  ^'* 
caufe  at  all  is  e:cpj;eired  in  the  commitment,  but  alfo  where  it  is  U'J  16  Car. 
\h)  fo  loofely  fet  forth,  that  the  court  cannot  adjudge  whether  it  V  ^'  ^°' 
were  a  reafonable  ground  of  imprifonment.  ,I°",    q' 

579'  523-  2  And.  293.  c:n'..  Roll.  Rep.  134.  Lson.  71.  (/)  Z  Inft.  591.  H.  pl  C.  icj. 
Palm.  530.  [g)  Cro.  Cir.  579.  Falm.  55S.  2  Hawk.  1».  C.  c.  16.  §  16.  ,/bJ  As  wh»re  one  f-as 
commictcd  Tor  manifold  contumacy  to  the  high  com.iiilTjoa  court.  Roll.  Rep.  245.  Or  for  ref  ji".  ig 
lo  anfwer  before  thcni,  to  certaia  arc;ti.'s.  Roll.  Rep.  210.  245.  Or  for  infsleat  behaviour,  and 
Words  fpoken  at  ihe  councii-cable.     Cro.  Car.  i  33.  579.     2  BuUt.  139,  140. 

But  a  commitment  for  high  treafon  or  felony  in  general,  with-  ^  inft,  5a. 

out  expreihng  the  particular  fpccics,  hath  been  holden  good.  ^"°h* 

Dalt.  c.  125.  Sid.  7S.  And.  29S.  Keb.  3^.5.  Palm.  55S.  2  Kawk.  P.  C.  c.  i6.  §16.  Vidt 
a  \n^.  591.    (w.t. 

But  now,  fince  the  habeas  corpus  acl,  it  feems  that  fuch  a  ge-  skin.  596. 
neral  commitment  is  not  good  ;  and  therefore  where  A.  and  B.  pi.  9.  The 
were  committed  for  aidine:  and  abettin?  Sir  James  Montgomery  to  ^^"^,\\     . 

,,.^  ,^  -11  r  r       Kendall  and 

make  his  elcape,  who  was  committed  by  a  warrant  or  a  le-  Row,  Saik. 
cretary  of  (late  for  high  treafon  •,  on  a  hubeus  corpus^  tliey  were  347-  S.  C. 
admitted  to  bail;  becaufc  it  did  not  appear  what  fpecies  of  trea-  V:  '*  \^' 

C         C-      .-Y  •,  r  ^^  ^  Rayin.65. 

Ion  oir  James  was  guilty  or.  5  Mod.  yS. 

S.  C.   [bu:  a  commlt.nient  for  treafon  geneially  is  good.  aWilf.  1 58.1 

It  is  fafe  to  fet  forth  that  the  p^rty  is   charged  upon  oath ;  2  Hawk. 

tut  this  is  not  neccfTary  ;  for  it  hath  been  refolved,  that  a  com-  ^•^-  *^-  ^^« 

mitment   for   treafon,    or    for   fufpiclon  of    it,    without  fetting  Da^h.'c.iii;. 

forth  any   particular  accufation   or  ground  of  the  fufpicion,  is  Cromp.2  35, 

pood.  ^  ^"'*-  5-- 

o  591.     [Str.  »,  3.    Vin.  Abr.  tit.  Balk  H.  a.  p.  7.     2  VVilf.  158.     11  St.Tr.  304.;^ 

Every  fuch  m'ltthnus  oujrht  to  have  a  lawful  conclufion,  [a)  viz.  2  Hawk, 
that  the  party  be  fafely  kept  till  he  be  delivered  by  law,  or  by  ^*  ^*  '^^  ^^' 
order  of  law,   (b)  or  by  due  courfe  of  law,  or  that  he  be  kept  till  ^/)  ^  j^^^ 
further  (r)  order,   ^Which  (hall  be  intended  of  the  order  of  law,)   52.  591. 
or  to  the  like   cfFeill  •,  and  if  the  party  be  committed  only  for  c^mn ',^*' 
want  of  bail,  it  feems  (d)  to  be  a  good  concluGon  of  the  commit-  Dait.  0124! 
ment,  that  he  be  kept  till  he  find  bail :  but  a  commitment  (e)  till  {i>)  That 
the  perfon  who  makes  it  {hall  take  further  order,  feems  not  to  be  ^'j^^^^^^'*'' 
good:  and  it  feems  that  the  party,  committed  by  fuch  or  any  words, »«;/ 
other  irregular  7«7V///«/.'j-,  may  be  bailed.  hshedeii- 

°  ■'  I'erediy  due 

tcurfc  of  la-zu,  makes  no  nullity  in  the  mittimus  of  a  juftice  of  peace,  for  they  are  no  more  than  thelaw  fays. 
Sfveb.  531.  (cj  Lev.  230.  f:nr.  Cro- Car  558.  (</)  6  Mod.  73, -4.  2  Ld.  Raym.  978.  3  Saik. 
51.  pi.  I.  iS4.  p.  j2.  6.Mod.73.  Holt,  550.  (s-)  2  Inil.  52.  591.  Roil.  Rep.  220.  Lev.  250. 
Cro.  Car.  579.  fo/i.'.     3  Bulft.  48,  49.     Roll.  Rep.  410. 

[A  commitment  of  one  for  carrying  goods  without  an  univerfity  R.-x  v. 
licence,  "  until  he  iiives  fecuritv  to  carry  no  more,  and  to  obferve  ^^'^"es, 
*♦  the  ftatutes  of  the  univerfity,"  is  bad. 

So  is  a  commitment  generally  to  prifon,  not  fpecifying  what  Rex  v. 
gaol,  or  direded  to  any  particular  gaoler.]  2hu^'-. 

Alfo  a  commitment  grounded  on  an  act  of  parliament  ought  to  Caith.  1 5*2, 
be  conformable  to  the  method  prefcribsd  by  fuch  ftatute;  as  i;3-  a«i- 

J^r  2  where  y'^i>^^'^*- 
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t  difference  whcrc  the  chuTchwarderis  of  Northampton  were  committed  on  th# 

t*ken  be-  at  Eliz.    cab*  2.,   and  the  warrant  concluded  in  the  common 

commit-  form,  v'lT,.  until  they  be  eii/ly  aijcharged  according  to  law;  but  the 

inent  as  a  ftatutc  appointing  that  the  party  Jhould  there  rer-ain  until  he  JJjould 

'"d"'h''  account^  for  want  of  fuch  concluiion  they  were  difcharged. 

one  it  committed  for  a  ctfjitumncy  :  [in  the  firft  cafe,  the  commitment  muft  be  until  difcharged  accord- 
ing to  law  :  in  the  lait,  until  he  comply. J 

[Blacey's  So  whcrc  onc  Bracey  was  committed  by  the  commiflioners  of 

cafe,  SjIJc.  bankrupts,  for  refufmg  to  anfwer,  and  they  concluded  their  war- 
lUym.  99!  rant,  viz.  until  he  conform  himfelf  to  our  authority y  and  be  thence 
S.c.  5Mod.  delivered  by  due  courfe  of  law:  and  upon  the  return  of  a  habeas 
308.  s.c.     corpus  he  was  difcharged ;  for  the  ftatutc  only  empowers  them  to 

Comb.  -J 90.  '^        .  -,     r       /■   I       °     J  ■       r  rr  r       t         j  •         1 

S.C.  Hol-    commit  until  hefubmit  htmfelj  to  be  by  them  examined, 

linglhead's  cafe,    I  Salic.  351.  S.  P.     Rex  v.  Nathan,    a  Str.  S8o.  S.  P.     Miller's  cafe,  2  BI.  Rep. 

«8i.     3Wilf420.  S.G.J 

Carth.  spi.  So  whcrc  One  Taxley  was  committed  by  the  Earl  oi  Nottingham^ 
^.3.  Yax-  j^cretary  offiate^  by  virtue  of  the  35  Elix.  for  refufmg  to  anfwer, 
whether  he  was  a  Jefuity  feminary^  or  a  mafftng  priejl ;  and  the 
conclufion  of  the  warrant  was,  there  to  remain  until  he  flmll  be  from 
thence  difcharged  by  due  courfe  of  law,  whereas  the  words  of  the 
ftatute  are  fpecial,  v/z.  until  he  fhall  anfiuer  unto  the  queflion;  he  was 
difcharged  on  being  afked  thefe  queftions,  and  anfwering  them 
openly  and  direftly  in  the  negative. 
•  Rex  V.Hall,       [So  a  Commitment  of  a  man  as  a  rogue  and  vagabond  under 

jfi/e"*  ^7  ^^^'  ^'  '''  5'  f'  7"'  ^°^  running  away  and  leaving  his  wife  and 
children  to  be  maintained  by  the  parifli,  there  to  remain  until  he 
{hall  be  difcharged  according  to  the  laws  and  cuftoms  of  this 
realm,  was  holden  to  be  bad,  becaufe  it  did  not  contain  a  dire£l 
allegation  that  the  wife  and  children  nvere  chargeable,  and  becaufe 
the  commitment  dire£led  by  the  ftatute  is  for  a  limited  time, 
whereas  this  was  indefinite.] 
Baxter's  Mr.  Baxter  being  committed,  by  two  juftices  of  the  peace  of 

*^*'ca'^"^'^*  ^'^^'■^^-f^^y  to  Clerhenwell  prifon,  was  brought  by  habeas  corpus  to 
mC.B, '  C.B.;  the  gaoler  returns  that  he  keeps  him  by  virtue  of  a  war- 
rant from  the  juftices  of  the  peace,  in  thefe  words :  Whereas  it 
hath  been  proved  unto  us  upon  oath^  that  Richard  Baxter,  clerhy  hath 
taken  upon  him  to  preach  in  an  unlawful  affembly,  conventicky  or 
meetings  under  colour  or  pretence  of  exercife  of  religion  j  contrary  to  the 
Jaws  andflatutes  of  this  realniy  at  A£lon,  where  he  now  livethy  in 
thefaid  county,  not  having  fubfcribed  the  oath  by  acl  of  parliament  in 
that  cafe  appointed  to  be  taken  ;  and  whereas  we  having  tendered  to 
him  the  oath  a?id  declaration  appointed  to  be  taken  by  fuch  as  fJjall  offend 
againfl  the  faid  fatute,  which  he  has  refufed  to  take  ;  we  therefore 
fend  you  herewith  the  body  of  the  faid  Richard  Baxter,  flriBly  charg- 
ing and  commanding  youy  in  his  majeflfs  namCy  to  receive  him  thefaid 
Richard  Baxter  ifito  his  majeflys  faid  prifon,  and  him  there  fafely  t9 
keep  fix  months,  without  bail  or  mainpri%e  ;  and  hereof,  &c.  This 
return  the  court  held  infufTicient,  the  warrant  being  vitious 
throughout.  Firft,  There  is  nothing  in  the  warrant  to  certify  to 
the  court  OH  what  ftatute  the  juftices  proceeded.  Secondly,  Ad- 
6  mit 
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mit  they  did  proceed  on  the  ftatute  1 7  Car.  2.,  (which  they  muft 
intend,  if  any,)  yet  the  commitment  is  ill,  for  feveral  reafons. 
Firft,  It  doth  not  appear  that  Baxter  was  guilty  of  any  offence  at 
all  againft  this  act.  This  law  doth  not  forbid  conventicles,  nor 
enjoin  the  taking  of  any  oath,  nor  fubfcribing  any  declaration, 
(nay,  there  is  no  fuch  thing  as  a  declaration  in  the  a£l  •,)  the 
preaching  at  conventicles  is  only  one  of  the  defcriptions  that  arc 
there  given  of  fuch  perfons  as  are  not  to  come  within  five  miles, 
t5*r.,  and  the  taking  the  oath  is  only  allowed  them  as  a  remedy 
to  fecure  themfelves  againft  the  penalty  of  the  law  :  the  only  of- 
fence then  is,  of  perfons  fo  defcribed,  to  come  within  five  miles 
of  a  corporation,  or  the  place  where  they  have  taken  upon  them 
to  preach,  ^c.  Now  it  doth  not  appear  by  the  warrant  that  Mr. 
Baxter  did  either  of  thefe ;  it  is  only  faid  that  he  took  upon  him 
to  preach  at  Acfotiy  where  he  now  liveth  j  which  laft  words  are 
only  the  fuggeftions  of  the  juftices,  and  not  any  part  of  that 
which  is  proved  unto  them,  upon  oath  ;  as  the  crime  intended 
to  be  punifhed  by  law  muft  be.  Secondly,  It  doth  not  appear 
that  he  preached,  ^c.  fince  the  a£l  of  oblivion,  neither  is  there 
any  other  defcription  given  of  him  to  make  him  the  perfon  in- 
tended to  be  retrained  by  the  a£l ;  the  time  {hould  have  been  ex- 
prefled.  Thirdly,  It  is  not  faid  who  made  the  oath  bef^ore  the 
juftices  j  fo  that  the  prifoner  can  have  no  remedy  in  cafe  the 
oath  were  falfe.  Fourthly,  If  his  being  at  Aclon  were  proved 
after,  life.,  yet  it  doth  not  appear  how  long  he  continued  there  ; 
pofTibly  he  might  be  fent  for  before  the  juftices,  and  committed 
immediately  after  his  preaching,  and  then  he  could  not  be  guilty 
of  any  refidence  punifhable  v/ithin  this  a6t :  and  for  thefe  reafons 
he  was  difcharged. 

[The  legiflature  having  given  magiftrates  a  power  of  examin-  Rex  v.  jack- 
ing a  pauper  touching  his  fettlement,  it  feemeth  that  they  muft  '°"» ^  ^"m 
neceflarily  have  as  incidental  to  fuch  power,  a  power  of  com-      '^"    ^^* 
mitting  to  prifon  in  cafe  of  his  refufal  to  anfwer  their  queftions  : 
if  fo,  a  commitment,  "  until  he  fhall  anfwer,"  is  good. 

A  commitment  under  9  Geo.  c.  22.  for  fetting  fire  to  -a  parcel  RpxvjudJ, 
of  unthreflied  corn,  is  bad,  as  not  defcribing  any  offence  within  ^TemiRep. 
the  adt.     So,  is  a  commitment  under  the  7  Geo.  1.  r.  21.  "  for  \-}'. 
**  havmg  with  force  and  arms  made  an  affault  on  the  profecutor  Remnant, 
**  with  intent  felonioufly  to  fteal,  take,  and  carry  away  from  the  ^^'^^^^^2' 
"  perfon,   i^c."  :    the  words  of  this  laft  acl  being  that  "  if  any  ^^^' 
**  perfon  fliall  make  an  affault  with  an  offenfive  weapon,  or  by 
*'  menaces  or  in  a  forcible  manner  demand  money,  &'i:  from  any 
"  other  perfon,  witii  a  felonious  intent  to  rob  fuch  perfon,  he 
**  Ihall  be  guilty  of  felony."] 
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And  by  the 
flatuteof  27 
Geo  2.C.3., 
When  any 
perl'on  net 
having 
goods  or 
money  in 
the  county 
where  he  is 
taken,  fuffi- 
cient  to  bear 
the  charges 
of  himfdf 
and  of  thofe 
who  convey 
him,   is 
committed 
to  gacl,  or 
the  houfe 
of  correc- 
tion, by 
warrant 
from  a  juf. 
tice,  then  on 
application 
by  the  con- 
ftable,  or 
Other  offi- 
cer, who 
conveyed 
him,  to  any 
juflice  for 
fuch  county 
or  place, 
[fuchjuf- 
tice]  ftall 
upon  oath 
examine  in- 
to and  af- 
certajn  the 
reafonable 
cxpences, 
and  fliall, 
without  fee, 
by  his  war- 
rant, order 
the  treafurer 
to  pay  the 
fame  j   but 
in  Mlddlc- 
Jex  the  fame 
fliall  be  paid 
by  the  over- 
feers  of  the 

poor. 


(F)  At  whofe  Charges  they  are  to  be  fent  to  Prifon. 

"nY  the  3  Jac.  I.  cap.  10.  it  is  enabled,  "  That  every  perfoii 
^  "  and  perfons  that  lliall  be  committed  to  the  common  or 
**  ufual  gaol,  within  any  county  or  liberty  within  this  realm,  by 
**  any  juftice  or  juftices  of  the  ncp.ce,  for  any  oilence  or  mif- 
**  demefnour,  having  means  or  ability  thereunto,  fliall  bear  their 
*'  own  reafonable  charges  for  fo  conveying  or  fending  them  to 
*<  the  faid  gaol;  and  the  charges  alfoof  fuch  as  fliall  be  appointed 
"  to  guard  them  to  fuch  gaol,  and  fliall  fo  guard  them  thither  : 
*'  and  if  any  fuch  perfon  or  perfons,  fo  to  be  committed,  fliall 
"  refufe,  at  the  time  of  their  commitment  and  fending  to  the 
*'  faid  gaol,  to  defray  the  faid  charges,  or  fliall  not  tlien  pay  or 
«  bear  the  fame,  that  then  fuch  jullice  or  jullices  of  the  peace 
*'  fliall  and  may,  by  w-riting  under  his  or  their  hand  and  feal,  or 
"  hands  and  feals,  give  warrant  to  the  confl:able  or  conitables  of 
"  the  hundred,  orconflable  or  tithingman  of  the  tithing  or  town- 
"  fliip  where  fuch  perfon  or  perfons  fhall  be  dwelling  and  inha- 
"  biting,  or  from  whence  he  or  they  fliall  be  committed,  or 
"  where  he  or  they  fliall  have  any  goods  within  the  county  or  li- 
"  berty,  to  fell  fuch  and  fo  much  of  the  goods  and  chattels  of  the 
*'  faid  perfon,  as  by  the  difcretion  of  the  faid  jullice  or  jufl;ices  of 
*'  the  peace,  fliall  fatisfy  and  pay  the  charges  of  fuch  his  or  their 
**  conveying  or  fending  to  the  faid  gaol  \  the  appraifement  to  be 
*'  made  by  four  of  the  honeft  inhabitants  of  the  parifli  or  tithing 
"  where  fuch  goods  or  chattels  fliall  remain  and  be  ;  and  the 
*'  overplus  of  the  money  which  fliall  be  made  thereof,  to  be  deli- 
*<  vered  to  the  party  to  whom  the  faid  goods  fliall  belong." 

And  it  is  further  enafted,  *'  That  if  the  faid  perfons  (hall  not 
**  have,  or  be  known  to  have  any  goods  or  chattels  which  may  be 
*'  fold  for  the  purpofe  aforef.iid,  within  the  county  or  liberty,  an 
*'  indittercnt  afleflhient  fliall  be  made  by  the  confliablcs  and 
'*  churchwardens,  and  two  or  three  other  lioneft  inhabitants  of 
*'  the  parifli  or  tithing  where  fuch  offenders  fliall  be  taken  or  ap- 
<'  prehended,  the  faid  taxation  being  allowed  under  the  hand  of 
*'  one  or  more  juilice  or  juilices  of  the  peace,  if  there  be  fuch 
<*  conft;ables  or  churchwardens  there  inhabiting  j  and  in  default 
"  of  them,  by  four  of  th.e  principal  inliabitants  of  tlie  faid  piirifli, 
<'  townihip,  or  tithing,  M-liere  fuch  offender  Ihall  be  taken  or  ap- 
"  prehended  ;  and  if  any  fo  affefled  fliall  refufe  to  pay  their  faid 
"  taxation,  then  the  iufl:ice  or-juftices  of  the  peace,  by  whom  the 
*'  faid  offenders  fliall  be  committed  to  prifon,  or  any  jufl:ice  of  the 
"  peace  near  adjoining,  fhall  and  may  give  warrant  as  aforefaid 
*'  to  tlie  conilable,  tithingman,  or  other  olFicer,  there  to  difl;rain 
*'  the  goods  of  any  fo  afleli'ed,  which  flnall  refufe  to  pay  the  fame, 
*'  and  to  fell  the  fame  ;  and  that  fuch  perfon  or  perfons  fo  au- 
*'  thorized,  fliall  have  full  power  fo  to  diftrain  ;  and  by  appraife- 
<*  ment  of  four  fubflantial  inhabitants  of  the  faid  place,  to  fell  a 
*♦  fuificent  <;iuantity  of  the  goods  and  chattels  of  the  perfon  fo 

"  refufing. 
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*<  refufing,  for  the  levying  of  the  faid  taxation ;  and  if  any  over- 
**  plus  of  the  money  come  by  the  fale  thereof,  the  fame  to  be  de- 
**  Hvered  to  the  owner." 


(G)    To  what  Coffrt  the  Commitment  Is  to  be 
certified, 

BY  the  3  H.  7.  cap.  3.   it  is  enacted,    "  That  every  flierifF,  ^</e title 
"  bailiff  of  franchife,  and  every  other  perfon,  having  autho-  HaUaiCit'' 
**  rity  or  power  of  keeping  of  gaol,  or  of  prifoners  for  felony,  do  ^ 
*'  certify  the  names  of  every  fuch  prifoner  in  their  keeping,  and 
**  of  every  prifoner  to  them  committed  for  any  fuch  caufe,  at  the 
"  next  general  gaol-delivery,  in  every  county  or  franchife  where 
**  any  fuch  gaol  fhall  be,  there  to  be  calendered  before  the  juf- 
**  tices  of  the  deliverance  of  the  fame  gaol,  whereby  they  may,  as 
«  well  for  the  king  as  for  the  party,  proceed  to  make  deliver- 
**  ance  of  fuch  prifoners  according  to  law,  on  pain  to  forfeit  to 
"  the  king,  for  every  default  there  recorded,  one  hundred  fhil- 
«  lings." 

(H)  By  what  Means  the  Party  may  be  difcharged 
from  fuch  Commitment. 

A  Perfon  legally  committed  for  a  crime,  certainly  appearing  to  KeWw.  34. 
"^*'  }-u;ve  been  done  by  fome  one  or  other,  cannot  be  lawfully  3 1"^**  209» 
difcharged  by  any  other  but  by  the  king,  till  he  be  acquitted  h.p.c.oa. 
on  his  trial,  or  have  an  ignoravuis  found  by  the  grand  jury,  or  2  Hawk, 
none  to  profecute  him  on  a  proclamation  for  that  purpofe,  by  the  ^•^*  ^'  ^^* 
juftices  of  gaol-delivery.  ^^^* 

But  if  a  perfon  be  committed  on  a  bare  fufpicion,  without  any  Keilw.  34. 
appeal  or  indi£tment  for  a  fuppofed  crime,  where  afterwards  it  ^-P'C. 
appears  that  there  was  none;  as  for  the  murder  of  a  perfon  Jil*'*^* 
thought  to  be  dead,  who  afterwards  is  found  to  be  alive,  it  hath  2  Hawk, 
been  holden  that  he  may  be  fafely  difmifled,  without  any  farther  ^•^*  ^'  *^* 
proceeding  j  for  that  he  who  futFers  him  to  efcape,  is  properly  ^ 
punifhable  only  as  an  acceflary,  where  there  can  be  no  principal ; 
and  it  would  be  hard  to  punifli  one  for  a  contempt  founded  on 
a  fufpicion  appearing  in  fo  uncontefted  a  manner  to  be  ground- 
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Common, 


4.00.37.3.  ^^OMMON  Is  aright  or  privilege  which  one  or  more  per-* 
4  inft.  6^5.  ^^  j^Qj^g  claim  to  take  or  ufe  in  fome  part  or  portion  of  that 
(a)  And  '  which  another-  man's  lands,  waters,  woods,  ^c.  naturally  pro- 
therefore,  if  duce,  without  having  an  (a)  abfolute  property  in  fuch  lands, 
ri^ht  of  waters,  woods,  fe'r.  It  is  called  an  incorporeal  right,  which  lies 
common  in  ui  grant,  as  originally  commencing  on  fome  agreement  between 
another  lords  and  tenants,  for  fome  valuable  purpofes,  which,  by  age 
anT/gr*ant  being'formed  into  a  prefcription,  continues  good,  although  there 
itto^.  re-  be  no  deed  or  Inflrument  in  wridng  that  proves  the  original  con- 
ferving  rent,  t;ra6t  or  agreement. 

if  the  rent  ° 

be  behind,  I  cannot  diftrain  the  beaftsof  ^.,  becaufe  the  right  of  common,  which  every  man  hath, 
runs  through  the  whole  common  ;  and  I  carmot  fay  that  any  particular  part  of  the  common  is  mors 
tcine  than  another.     Co.  Lit.  47.  a.  142.  a.     z  Roll.  Abr<  446. 

(A)  Of  the  feveral  Kinds  of  Common :  And  herein, 

1.  Of  Common  Appendant. 

2.  Of  Common  Appurtenant, 

3.  Of  Common  in  Grofs. 

4.  Of  Common  pur  Caufe  de  Vicinage. 

(B)  Of  the  Interefl  of  him  who  is  Owner  of  the  Soil 

(C)  Of  the  Commoner's  Intereft  in  the  Soil :  And 
Jierein  of  the  Remedies  the  Law  gives  him, 

1 .  Againft  the  Lord  or  Owner  of  the  Soil. 

2.  Againft  the  other  Commoners  :  A^nd  herein  of  Admei« 
furement. 

3.  Againft  Strangers. 

(D)  Of  Approvement  and  Inclofure. 

(E)  Of  Apportionment  and  Extinguifhmeut, 


(A)  Of  the  feveral  Kinds  of  Common. 

{b)  or  the  ^TiHE  general  divifion  of  common,  according  to  fome  books.  Is 

"h-^^k-"!  inio^  I  ft,  Commo7i  of  pajlurey  which  Is  a  right  or  liberty  that 

of  common,  01^6  or  morc  have  to  feed  or  fodder  their  beall  or  cattle  in  another 

and  that  it  ma?i's  lands  j  2dly,  (b)  Common  of  turbary^  or  a  hberty  of  cutting 

caa  only  bc  tUrveS 
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turves  In  another's  fand  or  foil;  3dly.  (a)  Common  of  pi/cary,  or  appendant 
a  right  and  liberty  of  taking  filh  in  another's  fifti-pond,  pool,  ^°.^^"  *'°^'«» 
or  river ;  4thly,  Common  of  ^overs^  which  is  a  right  of  taking  ^^/g*  of 
trees  or  loppings,  ftirub,  underwood  in  another's  woods,  cop-  prefcribing 
pices,  k^c;  and  5thly,  {b)  A  liberty,  which  in  fome  manors  the  lJ^^^'J"^ 
tenants  have  of  digging  and  taking  fand,  gravel.  Hone,  ^c.  in  the  sid.'3S4.' 
lord's  foil.  ^^'■^-  290- 

that  an  aiiife 
lies  of  it.  8  Co.  4.8.  That  by  a  grant  of  a  houfe  cum  pert'inentiis,  common  of  turbary  pafles,  vide 
Cro.  Jac.  179,  180.  3  Lev.  165.  VidcLty.  z^i.  Sid.  35+.  {a)  That  a  man  may  prefcribe  to 
have  fefaralem  fijcariam,  and  exclude  the  owner  of  the  foil  wholly  from  filhing ;  for  he  has  ftill  the 
profit  of  the  foil  and  the  water,  i^c.  Co.  Lit,  122.  8  Co.  98.  Vent.  391.  Sand.  251.  iSand. 
3*6.     How  it  muft  be  prefcribed  for,  -vide  Hard.  407.     (^)   For  this  i;ide  Co.  Lit.  41.  b. 

But  the  word  common  is  ufually  underftood  of  common  of  paf-  Co.  Litt 
ture,  of  which  there  are  four  (r )  kinds ;  firft.  Common  appendants  ^'-  ^• 
fecondly,  Common  appurtenant;  thirdly,  Common  in  grofs;  fourthly,  (f)For^!f* 
Common  pur  eaufe  de  vicinage:  and  therefore,  in  thecou.i- 

ty  of  Nor~ 
folk,  which  is  a  fort  of  common  fur  cauje  de  vicinage  j  and  the  commencement  thereof,  vide  7  Co.  5. 

I .     Of  Common  Appendant. 

Common  appendant  of  common  right  belongs  to  arable  land  C0.Lit.12s. 
for  beafts  that  ferve  for  maintenance  of  the  plough ;  as  horfes  *•  ^f^'^' 
and  oxen  to  plough  the  land,  kine  and  (heep  to  compefter  it ;  and  it'muft  be" 
for  fuch  common  there  is  {d)  no  need  to  prefcribe  *.  faid  to  have 

been  time 
out  of  mind.     4C0.  37.     Roll.  Abr.  401.     Cro.  Car.  542.  muft  be  appendant  time  out  of  mind. 
Keilw.  129.  b.     Roll.  Abr.  396.     Fitz.  Iffue,  143.    and  cannot  bs  cr;aied  at  this  day.     26  H.  8.  4. 
SAff.q.     Fitz.  Aflife,  1 34.     Roll,  Abr.  396. 

*  ^.  de  hu,  For  Lord  Coke,  in  his  commentary  on  the  fame  fefllon,  ante  121.  b.,  fays,  *'  Ap- 
pendants are  ever  by  prefcription."  [But  this  may  be  reconciled  :  for,  an  appendancy  cannot  be  without 
pref.:ription,  the  former  always  implies  the  latter;  and,  therefore,  if  one  pleads  common  appendant. 
It  is  unneceflary  to  add  the  ufual  form  of  prefcribing.     Hargrave's  note,  2  Co.  Lit.  1 22.  a.1 

As  the  lords  of  feveral  manors,  in  which  there  were  great  4  Co.  37. 
waftes,  ufed  to  portion  out  fome^parts  of  the  arable  lands  to  their  -  la^-  ?6« 
tenants,  which  they  were  to  till  and  plough,  and  were  to  hold  iri 
nature  of  focage ;  it  was  neceflary,  in  fupport  of  tillage,  which 
hath  always  been  greatly  favoured  in  the  law,  that  the  cattle 
employed  in  this  fervice  Ihould  have  food  and  provender  in  fome 
other  parts  of  the  manor ;  and  this  was  ufually  affigned  them  in 
fuch  waftes  as  were  leaft  fitted  for  improvement  or  cultivation. 

Hence  it  is,  that  if  before  the  ftatute  of  quia  emptor es  terrariim^  Roll.  Abr. 
the  lord  of  the  manor  had  made  a  feoffment  of  parcel  of  the  ma-  39^-    4C«». 
nor,  to  hold  of  him  ;  the  feoffee,  as  incident  to  the  grant,  (hould  X!i^?t  86. 
have  common  in  the  waftes  of  the  lord.  S.  P. 

This  kind  of  common  is  regularly  appendant  [e]  only  to  arable  37H.  6. 34. 
land  ;  yet  it  may  be  claimed  by  that  name  as  appendant  to  a  ma-  i6H.8.4.a. 
nor,  f^rm,  a  plough-land,  or  a  carve  of  land,   though  it  may  *j  H.6/12. 
contain  pafture,  meadow,  and  wood  ;  for  it  fljall  be  prefumed  to  Roll.  Abr. 
have  been  all  originally  arable  land,  though  afterwarcls  converted  3y6. 
into  meadow,  pafture,  v5*t'.  298*!°* 

a  Inft.  85.  474.     (f)  It  cannot  be  appendant  to  land  which  is  approved  within  time  of  memory  out 
•f  the  wallc  9f  the  lord,    ^  Afl".  2.    Bro.  Coimnc;n,  16,  S.  C.   Bro.  Afl".  n6.  S.  C.   RolL  Abr.  397. 

Si  C. 

It 
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{a)37H.6.  (<7)  rt<;an  ftnly  be  for  fuch  cattle  as  are  neceflary  In  tillage, 
34.  10E.4.  gg  Qjjgjj  ^j^^  horfes  to  plough  the  land,  and  cows  and  ftieep  to 

30.  b.    Koll.  n  •  /  ;  \  1       t  r-  r      •        •  1  * 

Abr.  397.     compelter  itj   (^j  and  therefore  a  prelcnption  to  have  common 
Co.  Lit.       appendant  for  all  manner  of  cattle  is  not  good,  becaufe  it  com- 
(*f  14*^.6.  P^^'^^-'^itls  goats,  gecfc,  and  fuch  like,  which  is  more  properly 
ti.  b.   Bro.    common  appurtenant. 
Common,  13.  S.C.     37H.6.  34.  S.C     Roll.  Abr.  397.  S.  C.     OldN.B.26.     15  AflT,  8. 

J  J  .^  Common  appendant  may  by  ufage  be  limited  to  any  certain 

27.  3Y.        number  of  cattle. 

Roil.  Abr.  599.  S.C. 

17  E.  3. 34.  A  man  may  have  common  appendant  for  thirty  cattle  in  one 
b.  Roll,  place,  and  to  the  fame  land  common  appendant  alfo  in  another 
s.  c.^^'^*     place,  for  part  of  his  faid  cattle,  and  fo  may  take  it  where  he 

plealcs. 
27 E.  3.  So.       Common  appendant  (c)  niay  be  through  all  the  year,  faving  at 

Roll.  Abr.    ^  certain  time,  in  which  tlie  lord  ufeth  it. 

396.  s.  c. 

(c)  May  be  on  condition  or  limitation  ;  as  quamdiu  he  pays  fo  much,  (o  tamdiu  as  he  fliall  be  living 

in  luch  a  houfe  to  which  the  common  is  appendant.     37  H.  6.  34.     Fitz.  Trelpafs,  85.  S.  C.     Bro. 

Common,  13.  S.  C.     Roll,  Abr.  397.  S,  C. 

37  £.3.26.       (i/)  So  It  may  be  to  common  In  the  meadow,  after  the  hay 

34.    Roll,    carried  off,  till  Candlemas. 

Abr.  397.  _  ' 

{d)  So  to  common  in  the  pafture,  from  the  feaft  of  St,.4ugtiJ}in  till  yill  Saints.    1 7  E.  7.  26.  34.    Roll. 

Abr.  397.  S.  C— So  it  may  be  to  common  two  years  after  the  corn  cut  and  carried  away,  till  it  Is  re- 

fown,  and  every  third  year  per  mum  atmum*     z%  Afl".  42.     Roll.  Abr.  397.  S.  C.     Sand.  343.  S.  P. 

Vldcfoji,  letter  (C). 

Saik.  169.  If  an  inhabitant  of  one  parifh  hath  common  appendant  in  cer- 
**'*  ^*  tain  wafte  grounds  which  lie  in  another  parifh,  he  (liall  be  af- 

fefled,  and  pay  taxes  in  that  parifh  where  his  farm  lies,  and  not 
in  that  in  which  he  hath  common ;  for  the  common  is  only  inci- 
dent to  it,  and  will  pafs  by  a  gi'ant  of  the  farm ;  and  is  therefore 
to  be  confidered  as  part  of  the  farm,  and  the  farm  to  be  taxed 
the  higher. 

2.   Of  Common  Appurtenant.    «. 

Co.Lit.  122.  Common  appurtenant  can  only  be  claimed  by  {e)  prefcription, 
a.  [{e)  It  jjnd  is  a  right  of  commonage  for  beads,  not  {f)  only  common- 
claimed  by  able,  [g)  as  horfes,  oxen,  cows,  and  Iheep,  but  iikewife  for 
grant,  as  bcalis  not  Commonable,  as  fwine,  goats,  and  geefe. 

well  as  by 

prefcription.  Sachervill  v.  Porter,  Cro.  Car.  48a.  F.  N.  B.  180.  N.]  {f)  A  man  may  prefcribe 
to  have  it  for  all  manner  of  cattle.  15E.  4.  33.  Roll.  Abr.  402.  S.C.  [g)  Thefe  are  common- 
able, and  cMtA  magna  a'veria,  lor  which -tv/W^  Cro.  Jac.  580.  2  Roll.  Kep.  1  73.  Sand.227.— If  the 
lord  licence  a  Granger  ad  pcnend.  aieiia  into  the  common,  this  fhall  be  intended  of  commonable  cattle 
only,  and  not  of  hogs.  2  Mod.  7.  fer  North,  Ch.  J.— But  if  the  licence  be  for  a  particular  lime,  it  is 
otberwife.     2  Mod.  7.  fcr  North. 

J 5 E.  3.32.  He  that  claims  common  by  force  of  a  prefcription,  as  an 
Ron.  Abr.  inhabitant  (/j)  of  a  town,  lliall  have  no  other  cattle  to  common 
[(/-)  Com-    tliere,   but  what  are  {i)  levant  and  couchant  within  the  fame 

nion  cannot     tOWn. 
be  claimed 

by  reafon  of  inhabitancy  In  an  ancient  meffuage  in  a  vill.  Gatevvard's  cafe,  6  Co.  60.  Cro.  Ja,  152. 
S.C.    Hob.  S6.  S.C.  cited.]     (i)  NVhat  cattle  Ibali  be  faid  levant  and  couchant,  i/!Wf  Noy,  30., 

where 
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where  it  is  faid,  that  by  Coke  Ch.  Juft.  fo  many  cattle  as  the  land,  to  which  the  common  is  appurtc* 
nanc,  may  maintain  in  the  winter,  fo  many  fliail  be  faid  levant  and  coucbant.  fiJe  Vent.  54.  And 
fo  many  i;  afti  may  be  faid  Icvaat  and  couchanc  upon  a  houfe  as  may  be  tied  there,  and  arc  ufualy  to  be 
maintained  in  the  houlc.  zBiowni.  loi.  Eut^^/- Vaugh.  253.  Cattle  cannot  be  levant  on  a  mef- 
fuage  only  ,  [and  lee  an.  Scholes  v.  Hargrcaves,  5  1  erm  Rep.  46.]  Yet  in  Salk.  169.  pi.  2.,  pre- 
fcription  to  have  common  for  aii  beaft:>  levant  and  couchant,  as  appendant  to  a  cuttage,  is  good  j  for  a 
•ottage  contains  a  curtilage  at  Icall ;  and  there  is  no  difference  between  a  meffuage  and  curtilage  as  to 
this.  Alfo  a  cottage,  by  ftatute,  ought  to  have  four  acres  of  l.ind.  6  Mod.  iia.  S.C.  11  Mod.- 
53.  pi.  29.  72.  pi.  3.  :2Mod.  35.  Ld.  Ra\ra.  726.  And  Holt,  Ch.  Juft.  faid,  that  he  remem- 
bered the  trial  of  an  .iTue,  where  it  was  ruled  by  Haie,  Ch.  Juft.  thai  foddering  cattle  in  the  yard  wa« 
fufficient  evidence  ^-i  levancy  and  couchancy.  Salk.  169.  {1.2.  6Mod.  115.  S.  P.  2  Ld.  Raym. 
J015.     [See  Mr.  j.  EuLer's  oblervation  on  chefe  cafes,  5  Term  Rep.  49.3 


If  a  man  claims  common,  by  prefcription,  for  all  manner  of  Roll.  Abr. 

commonaLle  cattle  in  the  land  of  another,  as  belonging  to  a  398- 

tenement,  this  is  a  void  prefcription;  («)  becaufe  he  doth  not  naLhVupon 

fay  that  it  is  for  cattle  levant  and  couchant  upon  the  land   to  a  general 

which  he  claims  it  to  be  appurtenant ;  for  a  man  cannot  have  ^^^murrer, 

common  fa/is  number  appurtenant  to  laud  ;  and  when  he  claims  aflerver, 

the  common  for  all   cattle   commonable,  and  doth  not  fay  for  dift. 

cattle  levant  and  couchant  upon  the  tenement,  this  fhall  be  in-  Theadie 

tended  common  fans  number,  according  to  the  words ;  {b)  for  Lev.  106.'' 

there  is  not  any  thing  to  limit  it,  when  it  doth  not  fay  for  cattle  Sid.  313, 

levant  and  couchant.  3i4- 

2  Keb.  108. 
120.  Mellor  and  Spateman.  Sand.  346.  2  Mod.  6,  7.  12  Mod.  249.  :  and  i-ide  3  Mod.  i6a. 
Co.  Ent.  656.  Poph.  201.  Vent,  164,  1O5.  ;  and  io  Sand.  227.  adjudged.  I  Mod.  75.  Cro. 
Jac.  44.  {i)  But  if  a  man  prefcribei  lor  common  for  a  certain  number  of  cattle,  as  belonging  to  cer- 
tain land,  he  need  not  fay  levant  and  couchant.  2  Mod.  11*5.  Vide  the  diverlity  adjudged,  and  Roll. 
Abr.  401.     Vent.  163.     i  Mod.  75.     Cto.  Jac.  27. 

It  feems  agreed,  that  if  a  man   has  a  grant  of  common  for  ^^  Aff.  p!. 
a  (c)  certain  numb;:v  of  beads,  that  the  commoner  may  take  the  ^^'    45  ^» 
bealts  of  a  Itranger,  and  put  them  upon  the  common,  fo  that  it  ?ih.  6. 
exceed  not  the  number.  26.  b. 

Vide  Cro. 
Jac.  15.  575.     (f)  Secus  of  common  fans  number.     Roll.  Abr.  402.     But  he  that  claims  the  fole 
pafture  ot  lancj  may  licc.-.cc  a  ftranger  to  put  in  his  bcaft.     z  Sand.  327. 

Alfo  in  cafe  of  a  common  appurtenant,  it  is  faid,  that  where  Jones, 375, 
the  number  of  the  beidh  to  be  commoned  is  certain,  the  com-  ^'^°-  ^"• 
moncr  may  grant  over  the  commonage  of  part,  and  referve  the  ^"^' 
reft  to  himfelf. 

It  is  clear,  that  if  a  commoner  borrows  cattle  to  manure  his  22  AfT.  84. 
land,  he  may  ufe  the  common  with  them  ;  for  by  the  borrowing  ^^l'*  ^'>''. 
he  has  a  fpecial  property  in  them,      g,  c.  F.  n.  b.  180.  b.    Skin.  138.  S.  K  adSd. 

3.     Cf  Common  in  Grofs. 

This  is  a  right  of  commonage  which  muft  be  claimed  by  deed  Co.Lit.na. 
or  prefcription,  and  hath  no  relation  to  any  land  belonging  to  ^-    ^Inft* 
the  commoner  :  it  may  be  for  a  certain  number  of  cattle,  or  Jhns  ^^^  b^aid* 

number,  common  in  grofs,  viJe  Roll.  Abr.  40a. 

He  that  hath  common  in  grofs  for  a  (d)  certain  number  of  i  H.  6.  22. 
cattle,  may  put  in  the  cattle  of  a  ftrangcr,  and  ufe  the  common  ''•    ^^''' 
with  them.  t^\^^'- 

{d)  So  may  he  vfho  hath  comason/jnj  number  in  grofs.     11  H.  6,  22.  b.     Roll.  Abr.  402.  S.  C. 

Common 


620  Common. 

9E.  4. 39:  Common  appendant  cannot  be  made  common  in  grofs,  for  that 
a6H.8. 3.  jg  for  cattle  levant  upon  the  land,  to  which,  i^c.y  and  therefore  it 
401.'  s.c.    cannot  be  fevered  without  extinguifhment. 

Cro.  Car.  542.  S.  P. 

Roll.  Abr.  So  common  appurtenant  for  cattle  levant  and  couchant  upon 
40Z.  Cro.    ^jjg  j^nd,  cannot  be  made  in  grofs. 

But  though  it  cannot  by  grant  be  fevered  from  the  foil,  yet  common  appurtenant  for  a  certain  number 
©f  beafts  may  be  granted  over,  fer  Cur. 


Roll.  Abr.  If  y/.,  and  all  thofe  v/hofe  eflate  he  hath  in  the  manor  of  D., 

402.  Cro.  j^^yg  }^a(j  tinng  Qm-  of  mind  a  fold-courfe,  Jl  common  of  pafture 

Aiv^s.'c.  for  any  number  of  (heep,  not  exceeding  300,  in  a  certain  field, 

adjudged,  as  appurtenant  to  the  faid  manor,  he  may  grant  over  this  fold- 

and  ftated,  courfe  to  another,  and  fo  make  it  in  grofs  ;  becaufe  the  common 

gr^ted'over  is  ^0^  ^  Certain  number,  and  by  the  prefcriptiou  the  fiieep  are  not 

with  par-  to  be  levant  and  couchant  upon  the  manor,  but  it  is  a  common 

•elofthe  £qj.  £^j  many  fheep  appurtenant  to  the  manor,   which  may  be 

jones,'375.  fcvcrcd  from  the  manor  as  well  as  an  advowfon,  without  any 

s.  c.  ad-  prejudice  to  the  owner  of  the  land  where  the  common  is  to  be 

judged.  j^j^gjj^ 

4.     Of  Common  pur  Caufe  de  Vicinage. 

Co.LiM2x.  Common  pur  caufe  de  vicinage  is  but  an  excufe  of  trefpafs,  and 

fc  \'^^^-^^^  no  man  can  put  his  beafts  into  the  land  in  which  he  hath  fuch 

ek)fure  the'  common,  but  they  muft  efcape  thither  chemfelves,  and  either  of 

common  is  the  parties  that  have  fuch  neighbouring  grounds  {a)  may  inclofc 

38"*r1,u.°'  ^g-'^inft  t^e  other. 

Abr.  399.  S.P. 

Roll.  Abr.        But  if  there  be  common  pur  caufe  de  vicinage  between  two  ma- 
359-  nors,  and  the  lord  of  one  manor  inclofe,  yet  he  Ihall  not  bind  a 

copyholder  of  the  fame  manor,  but  that  he  may  have  common 
pur  caufe  de  vicinage  as  he  had  before. 
7  Co.  5.  b.        If  there  be  common  pur  caufe  de  vicinage  between  the  towns 
il^Cuf       oi  A.  and  ^.,  TlViA  A.  have  50  acres  of  common,  and  B.  100 
^^  '"^'       acres  of  common,  the  inhabitants  of  A.  cannot  put  more  catr 
tie  into  their  common  than  the  50  acres  will  departure,  with- 
out any  regard  to  the  common  of  B. ;  for  the  original  caufe  of 
this  common  was  not  the  profit  of  either  town,  but  to  prevent 
fuits  in  open  countries  for  reciprocal  efcapes  from  one  field  into 
the  other. 
rJ/eiBuIft.       If  there  are  two  manors  in  one  vill,  the  tenants  of  each  may 
^*  intercommonj  and  this  is  likewife  called  common  pur  caufe  de 

vicinage. 
Roll.  Abr.         Every  common  pur  caufe  de  vicinage  is  common  appendant;  and 
"tlx'tK^l^'de  therefore  a  man  need  not  prefcribe  in  a  common  pur  caufe  de 
Poph.  201.    vicinage;  but  it  is  fufficient  to  fay,  that  he  and  all  thofe  whofe 
Larch.  j6i.    eftatc,  ^r.  have  ufed  to  int«rconimon  caufa  vicinagii, 

3Keb.  3S8. 
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(B)  Of  the  Intereft  of  him  who  is  Owner  of  the  Soil. 

THE  lord  of  the  foil  hath  fuch  an  Intereft  therein,  that  It  feems  Co.  Lie. 
agreed,  that  a  cuftom  or  prefcription  {a)  totally  to  exclude  '"' *' 
him  from  all  manner  of  profit  is  voi J,  as  unreafonablc  and  againft  fl;^  jf  ^J' 

law.  owner  of  the 

foil  grants  to 
another  common  Jans  r.umber  there,  yet  the  granttt  cannot  ufe  the  common  with  fo  many  cattle  that 
the  grantor  (hall  not  have  fufficient  common  for  his  cattle.  12  M.  8.  2  Roll.  Abr.  396.  399. 
BriJg.  5.  Roll.  Rep.  365.  Sand.  24!;.  S.  P.  admitted. — Bu:  whcrs  the  lord  fhall,  by  prefcription,  be 
leftrained  to  a  csi'tain  number,  vidc  2  Roll.  Abr.  267.  pi.  2« 

But  one  may  prefcrlbe  or  allege  a  cuftom  to  hzvefolam  vejluram  Co.  Liu 
terra  from  fuch  a  day  to  fuch  a  day,  and  exclude  the  owner  of  '^*'  ^ 

,      J.  .,  ^  '  And  mar 

^he  foil.  ^  prefcribe  t« 

hvitfiparalem  fajiuram,  and  exclude  the  owner  of  the  foil  from  feeding  there.     Co.  Liu  122.  a. 

Alfo  it  feems  by  the  better  opinion,  that  a  prefcription  ioxfol.  [North  t. 

l^  feparal.pajlur.  ?t  all  times,  fo  as  to  exclude  the  lord  from  feed-  ^o^.Vangh. 

ing  there,  is  good;  for  this  does  not  exclude  the  lord  of  all  the  arJ.'s^.c.** 

profits,  for  he  ftiall  have  the  mines,  trees,  ^c.  and  is  not  like  a  Potter  t. 

prefcription  for  the  whole  common  to  exclude  the  lord,  for  tliat  ^'°'t*'»  „ 

f  ^  '  jVentr.iS*. 

IS  repugnant.  ,  Saund. 

35a  S-C.     I  Lev.  268.  S.  C.     Hopkins  v.  Robinfon,  1  Mod.  74.     x  Lev.  z,  S.  C.     aiCeb.  757. 
842.     I  Ventr.  123.  163.  S.  C.     Poller.  13.  S.  C] 

The  lord  without  prefcription  cannot  agiil  the  cattle  of  a  ftranger  30  E.  3 .  27. 

in  the  common.  *^°!''  ^br. 

396. 

But  he  may  {b)  licence  a  ftranger  to  put  in  his  cattle,  if  he  2  Mod. 6, 7. 
leaves  fufficient  common  for  the  commoners.  S"  f"^ 

2  Mod.  275. 
(i)  And  if  the  lord  licence  a  ftranger  «^  por.evd.  aieria  into  the  common,  this  (hall  be  intended  of 
commonable  cattle  only,  and  not  of  hogs  ;  but  if  the  licence  be  for  a  particular  time,  it  is  otherwifc. 
z  Mod.  7.  Per  North,  that  fuch  licence  muft  be  by  deed.     2  Lev.  2. 

If  the  lord  alien  in  fee  the  foil  where  the  common  is  taken,  18  Aff.  56. 
faving  his  power  of  pafture,  as  lord,  he  (hall  have  common  there  P'-  4- 
as  lord;  a/iUr  without  any  faving;  but  the  alienee  of  the  foil  may  Roii'lbt.^' 
departure  it,  as  the  lord  had  done  before.  396. 

If  j4.  grant  common  to  B.  in  a  certain  place,  ^.  cannot  after-  Cro,  Jac. 

wards  ere£t  a  rick  there;  for  by  the  grant  the  cattle  of  B.  are  to  271- Farmer 

range  over  the  whole  place  without  reftraint;  and  it  fliall  not  be  Yelv.  201.* 

in  the  power  of  ^.  to  defeat  his  own  grant.  s.  c.  ad- 

judged. 

QThe  right  of  commoners  in  a  common  may  be  fubfervient  to  Bacefon  v. 

the  right  of  the  lord  in  the  foil;  fo  that  the  lord  may  dig  clay-  *^I""'j, 

pits  there,  or  impower  others  to  do  fo,  without  leaving  fufiicient  l^i^,^ 
herbage  in  the  common,  if  fuch  a  right  can  be  proved  to  have 
been  always  exercifed  by  him. 

So,  he  may  with  the  confcnt  of  the  homage,  grant  part  of  the  Foikard  v. 

■  foil  of  the  common  for  buildinc:,  if  he  hath  immemorially  exer-  ^*'"'"'^^' 

T  J  r     t-     •    u  Sittings  af- 

Ciled  lUCn  righU  t«  Eafter  Term,  1776,  C.  B.     5  Term  Rep.  417.  n. 

So, 
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ciarkfon  v.  So,  a  cuftoiti,  that  tKc  owners  of  ancient  mefliiages,  ^c.  withifl 
Woodhoufe,  ^  manor  have  had  aiTi^i'ned  to  them  by  the  mofs-reeve  certain 

K  Term  • 

Rep.  412,  portions  of  the  common  to  be  hclden  by  them  in  feveralty  for 
■•  digging  turves,  iffc.  called  mofs  dales,  and  have  inclofed  and  ap- 

proved fucli  mofs  dales,  (after  clearing  them  of  turves,)  and  holdeii 
them  fo  inclofed  in  feveralty,  difcharged  from  all  right  of  common, 
is  good.] 

(C)  Of  the  Commoner's  Intereft  in  the  Soil :  And 
herein  of  the  Remedies  the  Law  gives  him. 

(a)  For  the  A    Commoner  hath  only  a  (a)  fpetial  and  limited  intereft  in  the 

intereft  and  xx  fQJj .  jj^^  ygj  j^g  Q^^y^  have  fucli  (^)  remedies  as  are  commen- 

commoner*  furate  to  hls  right,  and  therefore  may  diilrain  beafts  damage-fea- 

andthege-  fant,  bring  an  aclion  on  the  cafe,   i5'c.  but  not  being  abfolute 

nerai  learn-  owner  of  the  foil,  he  cannot  (c)  bring  a  general  aclion  of  trefpafs 

vUeBud"'.  ^^^  ^  trefpafs  done  upon  the  common. 

10,  II.  Godb.  123,  124.  2  Leon.  201,  202.  S.  C.  (i)  Wh-re  he  may  maintain  an  aflife,  and 
what  /hall  be  a  fufficient  feifm  for  that  pu'pofe.  Roil.  Abr.  404.  (c)  4 Mod.  187.  Carth.  285. 
Skin.432.     a  Salk.  637.  admitted.     9  Co.  iii.  b. 

12H.  8.  2.  A  commoner  cannot  regularly  do  any  thing  on  the  foil  which 
13^.8.15.  tent^g  to  t}^e    melioration  or  improvement  of  the    common,  as 

Sid.  251.  •  1  1       n  r  c    . 

cuttmg  down  bulhes,  fern,  C£r^. 
'Roll.  Abr.        Therefore  if  a  common  every  year  in  a  flood  is  furrounded  with 
^°J\n.     c   water,  yet  the  commoner  (d)  cannot  (e)  make  a  (f)  trench  in  the 
S.  p.  loil  to  avoid  the  water ;  becriufe  ne  has  notnmg  to  do  with  the  loil, 

Godb.  52.     but  only  to  take  the  erafs  witii  the  mouth  of  his  cattle. 

(^)  So  the  commoner  cannot  cut  bufhes,  fern,  £ff.  which  impair  the  common,  Brldg.  10.,  iinlefa 
it  be  by  fpecial  prefcripiion.  Godb.  182.  (f)  Unlefs  by  fpecial  cuftom.  (/)  For  if  he  makes 
any  thing  de  no'vo  in  the  land,  be  is  a  tiefp:;fTer ;  but  may  amend  and  reform  a  thing  abufed  ;  and 
therefore,  if  the  land  be  full  of  mole-hilis,  he  may  dig  them  down.  Brownl.  228.  So  if  there  be 
holes  dug  in  the  common  to  the  damage  of  the  land,  thd  commoner  may  put  again,  the  carth  dug,  into 

its  place.     Brownl.  228 Alfo  a  commoner  may  fcour  a  trench,  as  has  been  ufed  to  be  done  time 

•ut  of  mind,  and  as  is  done  in  the  mjors  of  Scmerftt.     Sid.  251. 

Lit.  Rep.  Every  commoner  may  [g)  break  the  common  if  it  be  inclofed, 

j,%.  (Slide  jjrij  although  he  does  not  put  his  cattle  in  at  the  time,  yet  his 
Abr.  406.     ''ig^^t  of  commonage  (hall  excufe  him  from  being  a  trefpafler. 

(^)  Where  he  may  make  one  or  more  gaps  to  put  in  his  cJttle,  it'  the  common  be  inclofed,  vide 
Goldf.  117.  2  Inft.  8s" — May  throw  down  the  heJiCS.  2  Mod  61;,  66.  Brownl.  228 — If  the  lor* 
makes  a  pond  in  the  common,  the  commoners  may  let  the  wattr  out.     Brown!.  228. 

zLeon.  202,  If  a  tenant  of  the  fveeliold  ploughs  it,  and  fows  it  with  cam, 
*°I-  the  commoner  may  put  in  his  cattle,  and  therewith  eat  the  corn 

growing  upon  the  land :  fo,  if  he  lets  his  corn  lie  in  the  field  be- 
yond the  ufual  time,  the  other  coannoners  may  notwithftanding 
put  in  their  beafts. 

But  for  the  better  underftanding  of  the  commoner's  "ght^  and 
intereft  in  the  common,  and  of  his  remedies  when  his  right  is  in- 
fringed, it  may  be  neceilary  more  particularly  to  confider, 

I.  What 
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t.  What  Remedies  he  has  agalnft  the  Lord  or  Owner  of  the 

Soil. 

If  a  commoner  find  conies  on  the  foil  fpoiling  the  grafs,  he  cxrt-  i  Burr.  iC6. 
not  deflroy  or  drive  them  off,  nor,  confequently,  can  he  deftroy  the  *  Wiif.  51. 
burrows,  which  is,  in  effe^,  deftroying  the  conies;  but  to  the  ^J'''- •'^'>r- 
law  the  commoner  muft  refort  for  his  remedy,  if  he  ts  aggrieved,  cro.  Eiiz. 

876,     Cio.  Jac.  195.  Z29. 

It  is  (a)  a  general  rule,  that  a  commoner  cannot  diftrain  or  {a)  For 
chafe  out  the  cattle  of  the  lord  or  tertenant,  damace-feafant ;  and  ^^''?"^^  """^^ 
{h)  that  if  the  lord  furcharges  the  common,  the  (ir)  proper  remedy  ydv.  104. 
is  an  aftion  on  the  cafe.  J»9'  Cro. 

Jnc.  208. 
Brown].  187.     GoJb.  iSi.     (/)   That  the  comftioncr  may  have  sn  aftion  on  the  cafe,  F.  N.  B.  125. 
9  Co.  nz— And  how  fuch  adion  is  to  belaid.     Lutw.  107.     (c)   And  therefore  there  can  be  no  relief 
in  equity  where  the  lord  furchargss.     aVern.  ii6.*— — •*  See  the  next  cafe. 

If  there  is  a  cuftom,  that  a  clofe  ought  to  lie  frefli  and  hained  Roll.  Abr. 
every  fccond  year  till  Lady-day  after  the  corn  cut  and  carried  away  y  405, 406. 
and  J.  S.  hath  ufed  time  out  of  mind  to  hnve  common  in  the  white,  ad- 
faid  clofe  after  Lady-day,  till  it  is  fowed  agam  with  corn,  for  his  judged, 
cattle  levant  and  couchant  upon  a  certain  tenement  as  appurtenant  f4  Burr, 
thereto  ;  in  this  cafe,  if  the  lord  of  the  foil  of  the  faid  clofe  puts  by  the  coun 
in  his  cattle  into  the  faid  clofe  againft  the  cuftom,  when  it  ought  and  admit- 
to  lie  frefh  and  hained  by  cuftom,  the  faid  J.  S.  though  he  be  but  ^^t'^  ^i)  ^* 

'  »/  o  where  the 

a  commoner,  (d)  may  take  the  cattle  of  the  lord  there  damage-  lordbycuf- 
feaf<int,  and  juftify  in  an  atlion  of  trefpafs  brought  againft  him  tomisftime* 
by  the  lord  of  the  clofe  where  he  took  the  cattle  ;  for  if  the  lord  ^"u^bw'of^ 
may  eat  the  grafs  before  the  common  is  to  be  taken  purfuant  to  cattle,  and 
the  cuftom,  the  tenant  would  be  defeated  of  all  the  benefit  of  his  yet  he  puts 

^.^.^.^^.^  in  more, 

common.  r^     •  i  ,  j 

Kennckand 
Pargiter,  Yelv.  129.  Adjadged  by  three  judges  sga'nft  two,  who  doubted,  and  inclinedto  think,  thac 
a  cuftom  and  ufage  to  diftrain  ought  to  have  been  alleged.  Cro.  Jac.  208.  Brownl.  187.  [See  Lord 
Mansfield's  obfervations  on  this  cafe,  4  Burr.  2429,  243'^.] — But  how  far  tJie  lord  may  be  diiiraincd  t* 
a  certain  flint,  tide  z  Roll.  Abr.  267. 

(e)  If  (/ )  I  have  (g)  common  of  eftovers  in  the  woods  of  J.  S.  (.e)  Roll, 
and  "J.  S.  cuts  part,  or  all  the  wood,  yet  I  cannot  take  any  part  ^'"■'  4?^* 
of  tins  which  is  cut,  [h]  but  fliall  be  put  to  my  aflife,  or  cafe,  as  826*.  s.  P. 
my  eftate  is.  pcrCur. 

^  Cro.  Jac. 

257.  S.  P.  per  Curiam.  Roll.  Abr.  557.  pi.  5.  like  point.  Yelv.  188.  S.  P.  per  Curiam.  Brownl. 
aao.  S.  V.  per  Cur.  Balft.  05.,  94.  b.  F.  admitted  i;i^:.-;Wc.  {f)  So  if  one  grants  to  me  1000  cords 
01  wood,  to  be  taken  at  my  eleftjon,  and  the  grantor,  or  a  ftranger,  cuts  down  all,  or  p.irt  of  the  wood, 
J  can  take  no  part  of  that  which  is  cut  down.  Sir  Thomas  Palmer's  cafe,  5  Co.  25.  Cro.  Eiiz.  820, 
S.  C.  Noy,  32.  B.C.  Moor,69i.  pl-955.  S.  C.  Yelv.  188.  cited.  [Woodfon  v.  Newton,  2  Str. 
777.  S.P.  Rackham  V.  Jefup,  3  Wilf.  332.  S.P.]  (g)  But  if  a  man  claims  all  the  thorns,  &c. 
growing  on  fuch  a  place,  he  imy  take  them,  though  cut  down  by  another.  Douglas  and  Kendall, 
Cro.  Jack.  257.  adjudged.  Yeiv.  188.  adjudged.  Brownl.  219,  220.  adjudged.  Rulfl.  93,  94.. 
'yh)  For  this  vide  9  Co.  iiz.  Crownl.  197.  Roll,  Abr.  108.  pL  22.  F.  N.  B.  5S.  Hob.  43. 
Yelv.  1 88.     5  Co.  25. 

2.  Againft  the  other  Commoners;  and  herein  of  Admeafure- 

ment. 

The  w^rit  of  admeafurement  lies  by  {i)  one  commoner  againft  f.n.b.  laj. 
(1)  another ;  but  if  the  tenant  furcharges  the  common,  the  lord  ^'f'S'lF/" 
ihall  (/)not  have  a  writ  of  admeafure.ment  againft  the  tenant.         \^  Ues  only 
i9t  and  againft  fach  as  bav«  cgmraon  appsn»ian;;  b«;  ^(ff  viVf  F.  N.  B.  is?.    Rcll.  Reo.  365. 

(.':  Vet 
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(i)  Yet  upon  diis  fult  all  the  commoners  fliall  be  admtafured.  F.  N.  B.  125.  [(/)  r,JeT\uii.  tit 
jidmetfurement,  pl«  12.  16. J 

r.N.B.115.  So  if  the  lord  furchargethe  common,  of  approve  without  leav« 
D.  i»6.  D.  jng  fufficient,  the  tenant  {hall  not  have  a  writ  of  admeafurement 

aguinft  him,  but  an  aflife. 
r.N.B.125.       No  writ  of  admeafurement  lies  agalnft  a  commoner yfl«/  nuhjher, 
Ld  iu'Iti     ^^^  ^^^^  ^^^^  ('')  common  be  admeafured. 

1187.  contr.  {a)  But  the  tertenant  may  diftrajn  his  cattle.  Sand.  345.*— ——•  The  book  faySj 
the  lord  of  the  foil  may  diihain. 

i»  Afl".  pL  One  commoner  {h)  cannot  diflrain  the  cattle  of  another ;  for 
65.  Style,  ti^e  right  of  commonage,  which  every  commoner  has,  rum 
J*  ■       *'  through  the  whole  land. 

2  Lutvr.  1240.  [4  Burr.  2426.  1  Bl.  Rep.  673.  S.  C.  And  after  aJmea/uremitit,  a  commoner  may 
diltrain  the  fupernumerary  cattle  of  a  fellow-commoner.  3  Wilf.  287.  \f  A.,  being  poflefled  of  land  \a 
a  common  field,  and  having  a  right  of  common  over  the  whole  field,  and  feveral  other  perfons  haying  a 
like  right  of  common,  enter  into  an  agreement  not  to  exercife  their  refpeftive  rights  for  a  certain 
term  of  years,  and  each  party  covenant  to  that  effeft  ;  if,  during  that  term,  the  cattle  of  one  oi  the 
perfons,  party  to  fuch  agreement,  come  upon  the  land  of  A,,  A.  may  diftrain  them;  for  this  agree- 
ment is  an  extinguifhment  of  the  common  pro  tempore;  and  therefore,  with  regard  to  A.,  the  com^ 
moner  is  a  ftranger.  Whiteman  v.  King,  2  H.  Bl.  4.]  {b)  But  if  a  man  has  common  for  tea 
beafts,  and  he  puts  in  more,  the  furplufage  beyond  the  ten  may  be  taken  damage-feafant.  4.6  E.  3. 
12.  b.  2  Lutw.  1241.  [Freem.  273.  S.  C.  Vide  4  Burr.  243T.  His  relief  is  either  by  writ  of  ad- 
meafurement, or  by  adlion  on  the  cafe.     F.  N.  B.  125.]     9  Co.  112. Where  one  commoner  ma/ 

have  relief  in  equity  againft  another  for  opprefling  the  common.     Vern.  308. 

3.  Agalnfl  Strangers. 

isH.7. 13.  A  commoner  may  juftify  the  taking  of  the  cattle  of  a  ftranger 
14  H.  7.  3.  damage-feafant  upon  the  common,  in  his  own  name,  for  the  in- 
Brid'g!^io.  '  tereft  which  he  has  in  the  common. 

Roll.  Abr.  320.  405.  Yelv.  130.  Godb.  185.  Jenk.  144.  But  Can  have  no  aflion  onlds  lald/er 
fuod  bis  common  was  impaired.     Keilw.  47. 

3 Lev.  104.  But  In  his  avowry  he  muft  allege  a  particular  damage;  as  that 
Wotton  and  j^g  could  not  have  common  in  tarn  ainplo  modo  quo  debuit  ^  confuevit^ 
judged.^  '    ^°'  without  a  particular  damage,  he  can  no  more  diftrain  the 

beafts  of  a  ftranger,  than  bring  an  aflion  upon  the  cafe, 
a  Mod.  6.  If  in  an  adlion  on  the  cafe  brought  by  a  commoner  agalnft  a 
Smith  and  ftranger,  for  putting  his  cattle  in  the  common,  per  quod  comtnu'^ 
judged,'  '  '"^'^  ^''  ^^'"  amplo  modo  habere  non  potitlij  the  defendant  pleads  a 
[To  an  ac-  licence  from  the  lord  to  put  his  cattle  there,  but  doth  not  aver 
tton  on  the  there  is  fufficient  common  left  for  the  commoners ;  this  is  not  a 
commoner  good  pIca  j  for  though  it  may  be  obje£led,  the  plaintiff  may  have 
for  digging  replied  fpeciaily,  and  ftiewn  there  was  not  enough,  yet  this  being 
^'h '  ^^       ^^'^  ^^'  y  S^ft  ^^  ^^^  aftion,  the  defendant  ftiould  have  pleaded  it. 

&c.,  the  defendant  pleaded,  that  he  was  lord  of  the  foil,  and  that  he  had  digged  for  coals,  doing  as 
little  damage  as  poflible  to  the  herbage,  and  averred,  that  he  had  left  a  fufficiency  of  common  :  the 
plaintiff  demurred,  and  (hewed  for  caufe,  that  the  plea  amounted  to  the  general  iffue  ;  and  fo  thought 
the  court.  Goev.  Cothcr,  i  Sid.  136.  Trefpafs  by  the  lord  of  a  manor  for  deftroying  his  peat, 
and  iilling  up  the  holes  out  of  which  it  was  digged;  the  defendant  juftifies  under  a  right  of  common 
over  the  warte  ippendant,  &c.,  and  that  the  plaintift'had  digged  this  peat  in  fome  parts  of  the  com- 
mon, and  laid  it  up  In  others,  whereby  the  defendant  was  hindered  from  enjoying  his  common  in  tarn 
amplo  mode,  fiic.  ;  the  plaintiff  replies,  de  irjur'ta  fua  propria  abjijue  tali  caujii :  the  plaintiff  cannot, 
upon  this  iffue,  give  in  evidence,  that  there  was  a  futfeciency  of  common  left,  D'AyroUes  v.  How- 
ard, 3  Burr.  1385.] 

Bat 
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But  in  an  a£Hon  againfl  the  lord,  the  plaintiff  mufl  particularly  aMoJ.  7. 
(hew  the  furcharge.  ff  Cur. 

m  ■     n         n  LutW.    107. 

[But  againft  a  ftranger,  or  a  fellow-commoner,  he  need  not.     Atkinfon  v,  Trefdale,  jWiif.  278.1 

^  [For  every  feeding  by  the  cattle  of  a  ftranger,  perhaps,  an  ac-  Mary's  cafr, 

tion  will  not  lie;  but  the  commoner  muft  fhew  thzt  proficuitm  9^o-iiZ' 
communis  fua  per  totum  Id  tempiis  amifit^  or,  that  he  could  not  have 

his  common  in  fo  beneficial  a  manner  as  before.     It  is  not  necef-  Wells  v. 

fary  that  he  (hould  have  loft  his  common,  but  only  the  profits  of  ^^ciing, 

it :  he  need  not,  therefore,  (hew  that  he  turned  on  any  cattle  at  12^-'*  ^'^* 
the  time  when  the  injury  complained  of  was  committed.] 

(D)  Of  Approvement  and  Inclofure. 

T>Y  the  order  of  the  common  law,  there  could  be  {a)  no  ap-  zinit.  3-. 
^  provcmcnt,  becaufe   the   common   iflued  out  of   the  whole  (''^  ^"^  ^X 

Wafte.  '                       the  common 

...  ,       ,       ..                                                                                       "w,  the  lord 

might    improve  agamft  any  that  had  common  appendant,  but    not   againft  a  commo.^e^  by    grant. 
ainft.  474. 

But  now,  by  tlie  {h)  ftatute  of  (r)  Merton,  cap.  4.  "  Becaufe  {b)  which 
"  great  men,  having  (d)  enfeoffed  others  of  fmall  tenements  in  ^« explained 
"  their  great  manors,  complained  they  could  not  make  their  pro-  ?6^."  Vauih 
**  fit  of  the  refidue  of  their  manors,  as  wafte,  woods,  and  paf-  257. 
<*  tures,  it  is  provided,  when  fuch  feoffees  bring  an  {e)  affife  for  ^"^  ^^^^ 
"  their  (/)  common  of  pafture,  and  it  is  alleged  they  have  not  ('^)"so  that' 
**  fufficient  pafture  [g]  belonging  to  their  tenements,  ingrefs  or  'c  extends 
"  regrefs,  the  truth  (hall  be  inquired  by  tlie  affife,  and  if  found  °"'^  ^?  "' 
**  they  have  not  fufficient,  they  ftiall  recover  feifin  by  the  view  to  approv^ 
<*  of  the  inqueft,  and  by  their  [h)  difcretion  fliall  have/ufiicient,  againft  his 
*'  i^c.  but  if  found  they  (z)  have  fufficient,  (^c.  the  other  fliall  ^^\^T'^ 
"  make  {k)  the  profit  (/)  of  the  {m)  refidue,  and  be  quit  of  the  \e)So  it 

"   affife."  ,  may  be  tried 

in  an  aiftion 
of  trefpafs  ••  2  Inft.  88.  Godb.  117.  Or  if  the  lord  inclofe  any  part,  and  leave  not  fufficient  com- 
mon in  the  refidue,  the  commoner  may  break  down  the  whole  inclofure.  2  Inft.  S8.  (/")  It  extends 
not  to  common  of  pifcary,  turbary,  eftovers,  &c.  2  Ind.  87.  {g)  So  that  it  extends  not  to  common 
ingrofs.  2  Inft.  86.  {h)  So  that  if  found  they  have  not  fufficient,  the  inqueft /hall  find  what  is  fuffi- 
cient, that  the  lord  may  approve  the  refidue.  2  Inft.  88.  (;)  And  though,  after  it  fliould  prove  in- 
fufficicnt,  the  improvement  continues.  2  Inft.  87,  88.  (k)  By  inclofure.  2  Inft.  87.  And  not  by 
digging  for  coals,  &c.  Sid.  106.  And  if  the  lord  makes  a  feoffment  of  part,  his  feoffee  may  inclofe, 
for  the  feoffment  in  its  nature  was  an  improvement.  2  Inft.  87.  (/)  And  thereby  it  is  diiCharged  of 
the  common  ;  and  if  the  tenant  purchafe  it,  his  common  is  not  extinguillied.  2  Inft.  87,  (m)  But 
•the  lord  cannot  approve  the  whole,  leaving  them  fufficient  in  other  lands.     2  Co.  25.  b. 

*  This  muil  mean  trefpafs  on  the  cafe. 

By  the  ftatute  oiWeJl.2.  cap.  46. y  "  The  ftatute  of  Merton  («) Though 
*'  (hall  bind  («}  neighbours,  and  fuch  as  claim  common  of  paf-  ^'^'^"'eUsin 
*'  ture  appurtenant  to  their  tenements,  but  not  fuch  as  claim  town  "f 
*'  common  by  fpecial  grant  or  feoffment  for  a  certain  number,  or  t-'^e  towns 
«  otherwife.  ^""^  'o™- 

mons  ada 
join,     z  Inft.  474.      ■        And  if  the  lord  hath  common  in  the  tenant's  ground,  the  tenant  njay  im- 
prove within  this  aft.     2  Inft.  474. Seems  as  if  the  common  *f  the  lord  was  referved  u^ea  zhs 

firft  feoffment.     2  lait.  475. 

Vot.  r.  $t  «  By 


{a)  Ti.efe  «  By  occafion  of  (a)  vvlnii-mill,  fheep-cote,  (lah'j-j  enlarging  cf 
aiebutfor  c(  ^  court  (/')  iieceiTary,  or  (r)  curtilage,  I'd)  none  fhall  be  grieved 
forTh^-"jord    "  ^7  ^^'^^  ^^  "''"'^''''^  ^'jj^'f'"  ^°>^  Gommon  of  pallure." 

mny  etcCt  an  houfr  for  the  habitation  of  a  beaihk-epcr.  2  Inlt.  476.  Lev.  62,.  (i^)  It  muft  be  (hewn 
that  ic  vva  dono  tor  his  ncceH'..ry  rsfi.ince.  Nevil  and  Hamilton,  Lev.  62.  adjudged.  Sid.  79.  ad- 
judgi-J.  Keb.  283.  314.  (<)  Whether  neciMTary  ic  rtv^uH  be  an  ancient  one.  Lev.  62.  dub'itatur, 
Sid.  79.  duh't'ijtur.  And  T';aV  Keb.  283.  314.  (i/)  Thoagh  theie  is  not  futtcicnt  common  left. 
2  Inli.  476.     Lev.  62. 

(c)  It  is  not  "  And  where  any  [e)  having  right  to  approve,  levies  dike  or 

neceflary  to  <«  hedge,  and  (/)  it  is  thrown  down   (^)  in  the  night  or  other 

what^eVatc  "  feafon,  ^i-.,  and  it  cannot  be  known  \k)  by  verdict  of  aflife  or 

the  party  "jury  by  whom,  and  the   men  of  the  town  tiear  (/)  will  not 

l"sj  ''"'■^^  "  indi£l  fuch  as  are  guilty  of  the  f-<icl,  the  towns  near  adjoining 

herbage  only  "  {ji)  ^^^^  ^^  diftraiucd  to  levy  the  hedge  or  dike  at  their  own 

may  inciofe.  "  coft&,  and  to  yield  damages  (Z)."^ 

Carth.  114.  _  _  _    . 

and  f/Vcf  241.  (/)  The  cutting  down  of  timber  is  not  within  the  aift.  Raym.  4S7,  {g)  If  th« 
profternation  in  the  day  or  night  was  before  the  face  of  the  owners,  of  fo  publick  that  the  offenders 
might  be  known,  it  is  not  within  the  act.  Lev.  108.  A  traverfe  tsken  accordingly,  (i)  For  the 
inquifition,  and  other  proceedings  on  this  a<ft,  i\dcQ.xo,  Car.  2S0.  440.  5S0.  Jones,  307.  Sid.  107. 
aX2.  Mod.  W.  Carth.  241.  10  Mod.  157.  Ld.  Pc^ym.  616.  (i)  No  time  being  appointed,  it 
ihall  be  intended  within  a  year  and  a  day.  2  Infi.  476.  Roll.  Rep.  365.  Fa-  Cro.  Car.  440.  A 
convenient  time.  ( ;5  )  The  lord  iTiall  bring  his  aflion  upon  this  flatutc,  agair.i)  the  towns  bordering 
round  about  the  town  where  the  fac\  was  done,  and  judgment  /hall  be  given,  that  they  (hail,  at  their 
proper  cofts,  make  the  ditch,  &c.  2  Lift.  477.  Roll.  Rep.  365.  [(/)  By  (tat.  6  Geo.  i.  c.  16.,  the 
remedy  provided  by  this  aft,  is  extended  to  the  owners  of  trees,  &e.  cut  down,  fpc.led)  &c.  eitljer  by 
«iay  or  by  night.] 

By  the  3  E.  6,  cap.  3.,  *'  The  f^atutes  On.  Merton  and  Wejlm. 

**  2re  confirmed,  and   treble  damages  given  to  the  commoners 

*'  that  recover  in  fuch  aflife  againil  the  lord." 
Vern.  32.         It  hath  been  ruled  in  (w/)  Chancery,  that  a  common  which 
("')  "Where    ^jj.]^   \ittn   inclofed   for   thirty   years,    ilvall   not   afterwards   be 

Boon  fue-         1 

geftion  that    throwu  Open. 

an  inclofure  is  an  improvemnt  within  the  ftatute  oi  Mcrton,  Chancery  wlli grant  aiV  vhjunftion  till  it  be 
determined  at  law.  zVern.  301.  356.'  — Where  ic  wilV  decree  an  inclofure  ptnluant  to  an  agree, 
ment,  though  oppofcd  by  two  or  three  wilful  tenants.  Chan.  Ca.  4S,  Vein.  456^  Chan.  Rep.  259. 
—Where  an  agreement  to  ilint  a  common.     2  Vera,  103. 

[Bv  ftat.  29  Geo.  i.  c  36.  Owners  of  common,  with  the  confent 
©f  the  majority  in  number  and  value  of  the  commoncvo  ;  majority 
of  the  commoners,  with  ?he  content  of  the  owners;  any  pcvfons^ 
witli  the  confent  and  grant  of  the  owners  and  majority  of  com- 
moners, may  inciofe  an>i  hold  in  rcveralty,  for  the  growth  and 
prefervation  of  timber  and  underwood,  any  part  of  ihe  commons^ 
for  fuch  time,  in  fueh  manner*  and  upon  fuch  conditions  as  fliall 

&  3,  be  agreed  by  them  refpectively  •,.  fuch  agreement  to  be  in  writ- 

ing, and  figned  by  the  parries,  and  enrolled  by  the  clerk  of  the 

^  4.  peace  withing  three  months  after  the  execation  of  it ;  and  to  be 

binding  upon  all  perfons  whomiocver,  if  not  appealcti  againft  to' 
the  jafticcs  at  feflions  v/ithin  fix  months  after  its  enrolment. 

I  7.  6.  If  wood  is  deilroyed,  ehe  offender  may  be  punillied  according 

to  I  ^  6  Geo.  I./  but  if  not  convicted  within  fix  months,  f^itis- 
fadlion  fliall  be  made  by   the    adjoining  pariihcs,  as  for  dikes 

^  I.  and  hedges  overthrown  by  the  ftatute  Wejlm.  2.   Perfons  cutting, 

i^c.  wood  upon  commooable  grounds  ihall  be  punifhcd  in  like 
manner.  ^ 


Commcin.  ^i"] 

By  flat.  3 1  Geo,  1.  r.  41.  it  is  provided,  That  if  any  recompencc 
be  agreed  to  be  given  for  fuch  inclofure,  it  fliall  be  made  to  the 
Jjerfons  interefted  in  the  right  of  common,  in  proportion  to  their 
refpe(flive  interefts  ;  and  not  to  the  overfeers  of  the  poor,  as  was 
diredled  by  §  2.  of  the  preceding  act :  and  the  po^vcts  given  to  §  2- 
bwners  by  that  aft  may  be  exercifcd  by  tenants  for  life,  or  years, 
during  their  refpeftlve  interefts,  vi'itli  a  provifo  that  nothing  §  3* 
done  by  them  fliall  have  efFict  after  the  determination  of  their 
eftates. 

By  ftat.  13  G.  3.  f.  81.  it  is  enabled.  That  all  tillage  or  arable  §  >• 
lands,  lying  in  common  fields,  Ihall  be  fenced,  cultivated,  and 
improved  in  fuch  manner,  and  kept  atld  continued  in  fuch  courfe 
of  hulhandry,  and  cultivated  under  fuch  rules,  as  three-fourths 
in  number  and  value  of  the  occupiers,  with  the  confent  of  the 
owners  and  reclor,  impropriator  or  tithe  owner,  or  their  leflee, 
fliall  by  writing   under  their  hands  diredt  and  appoint ;  which 
rules  fliall  not  be  binding  for  any  longer  term  than  fix  years,  or  §  z. 
two  rounds,  according  to  the  ancient  and  eftablifhed  courfe  of 
the  parifli.    They  may  too  poftpone  the  opening  of  fuch  common  §  7. 
field  lands  for  fuch  reafonable  time  as  they  fliall  agree  upon,  and 
fettle  how  long  they  fliall  continue  open,  and  what  number  of 
cattle  each  commoner  fliall  turn  on.    Cottagers  however,  or  com-  §  ?• 
moners  without  land,  are  not  to  be  excluded  from  their  ufual  right 
of  common,  unlefs  they  have  agreed  in  writing  upon  fome  com- 
pofition  for  it  by  an  annual  payment.    But  if  the  commoners  agree  §  9, 
not  to  departure  the  lands  in  common  at  the  ufual  times,  and 
aUot  what  fliall  be  deemed  by  a  majority  of  fuch  cottagers,  as  fliall 
not  have  agreed  to  compound  for  their  right  of  common,  an  equi- 
valent common  to  be  enjoyed  exclufively  by  them,  fuch  cottagers 
fliall  ufe  their  right  of  common  only  over  thofe  parts  of  the  com- 
mon field  lands  wliicli  fliall  be  fo  allotted  them.    Perfons  having  a  &  xoi 
feparate  flieep-walk,  or  pafture  for  cattle,  are  not  to  be  deprived 
of  their  right  without  their  confent. — Lords  of  manors,   with  §  15. 
confent  of  three-fourths  of  the  commoners,   may  leafe  out  one 
twelfth  part  of  any  common  or  wafte  within  fuch  manor,  the 
rent  to  be  applied  in  draining,  fencing,  or  otherwife  improving 
the  refidue  ;  and  two-thirds  of  the  commoners,  with  confent  of  §  18, 
the  lords  of  the  manors,  may  appoint  the  time  when  common 
paftures  fliall  be  broken  and  depaftured,  and  when  the  fame  fliall 
be  fliut  and  unftocked  \  referving  however  a  portion  for  fuch  as  §  i9» 
may  diflent. 

If  the  majority  of  commoners  agree  upon  a  by-law  for  ftopning  Moor,  579. 
a  trench,  being  a  nuifance  to  the  common,  it  fliall  bind  all  the 
commoners,  though  there  be  no  cuftom  to  fupport  it.] 
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(E)   Of  Apportionment  and  Extlnguifliment* 

Co.Llt.iai.   /^OMMON  appendant,  becaufe  it  is  of  common  right,  fhall  be 
8^Co  '¥.'  apportioned  by  the  commoner's  purchafe  of  part  of  the  land 

Owen,  122.  "'i  which  he  hath  luch  common  -,  but  common  appurtenant  fhaH 
4  Co.  37.      be  extinct  by  the  commoner's  purchafe  of  part  of  the  land  in 
which,  &c.;  both  common  appendant  and  appurtenant  fhall  be 
apportioned  by  alienation  of  part  of  the  land  to  which  the  com- 
mon is  appendant  or  appurtenant. 
Tot  this,  A  releafe  of  common  in  one  acre,  is  an  extinguifliment  of  the 

and  where       .^^l^^lg  COnimon. 

the  unity  or 

pofleflion  cf  ihe  whole  land   maJiCS   an  extinguifliment,  "vUe  4.  Co.   37.     8  Co.  136.     Show.   350. 

4  Mod.  365.     Carth.  342. 

Hob.  190.  A  copyholder  had  common  in  his  lord's  wafle;  the  lord  grant.5 

Cro.  jac.  jjj^j  confirms  the  copyhold  land  and  mefluage  to  him  and   hh 

Yeiv.  189.  heirs  cum  pcrtinentiis  :  it  was  refolvcd  the  common  was  extinct  '^, 

Noy,  136.  for  it  was  annexed  to  his  cuftomary  eftate  by  the  cuilom  -,  ^-Isich 

^RoiL  eftate  being  determined,  the  common  is  alfo  gone,  and  cannot 

z  Brownl.  continue  without  words  to  that  intent ;  and  cum  pertinetitiis  wi'l 

210.  not  do  ;  for  the  common  was  no  appurtenant  to  the  freehold  el« 

Cro!Eit^.^'  ^^^^  gi-anted  by  the  lord. 

794.      •  But  fee  infra. 

Cro.  Eliz.  But  if  A.^  as  appurtenant  to  a  certain  mefmage  and  twenty 

i^h'aw  ^r*^'  ^^^"^  °^  land,  hath   common  in  the  lands   of  B.y  and  after  B. 
£yre.  enfeoffs  A.  of  the  faid  lands  in  which,   ^S'V-,  per  quod  the  com- 

4iv;od.  36^.  mon  is  extinguifhed  ;  and  zhtx  A.  leafes  to  B.  the  faid  mefluage 
S.C.  cited.    ^^^  twenty  acres  of  land,  with  all  commons,  profits,  and  com- 

(j)  So  if  a  ,.    .  /  .'  .  ,        r  I 

copyhold  modities  thereto  appertannng,    rel  occupat.  vel  ujitat.  cum  prad. 

mefluage  ivejjiiagio^  this  is  a  good  grant  of  a  new  common  for  the  time  ; 

whkh'bc"'  ^°^  though  it  were  not  common  in  the  hands  of  the  leflbr,  yet  it 

lore  com-  is  qtiqf  common  ufcd  therewith,  and  although  [a]  it  be  not  the 

mon  in  the  fame  ccmmon  as  was  ufed  before,  yet  it  is  the  like  common ;  but 

thetorddid  ^^^  becaufe  it  was  not  there  averred,    that  this  common  was 

leiong.  and  therewith  ufed  at  the  time  of  the  leafe,  it  was  adjudged  againft 

the  loid  by  the  defendant  who  claimed  the  common. 

deed  grants 

it  per  ncw'wa  v.tjjuag.    &c.  &  communiar.   qucruir.curqu:  dlBo  mfj'uag.  fjcclar.t.,  &c.  wcl  cum  coJtm 

n-tjj'uag.  vfitat,    Cro.  Eliz.  794.     a  And.  168. 

£a!k.  17c.         A  copyholder  that  hath  common  of  pallure  in  the  wafles  of 

pi.  3.  364.  jhe  lord  out  of  the  manor,  hath  the  fame,  as  belonging  to  his 

Crowther  land,  and  if  he  enfranchife  the  copyhold  eftate,  ftill  his  common 

ard  Old.  remains  \  but  where  a  copyholder  has  common  in  the  waftes 

^eid,  2  Ld.  .^,ij.hj,-[  the  nianor,  that  belonus  to  his  eftate,  and  if  the  eftate  be 

Raym.1225.  -  1    T      1  1  •      ■■'         •       'Y 

enrranchikd,  the  common  is  extuict. 
6  Mod.  79.  Alfo  it  has  been  ruled  in  equity,  that  if  the  lord  of  the  m.anor 
2Vern.23o.  enfranchifes  a  copyhold  with  all  commons  thereunto  belonging 
or  appertaining,  and  afterwards  buys  in  all  the  other  copyholds, 
and  then  difputes  the  righ.t  of  common  with  tlie  copyholders  he 
had  enfranchifcd,  and  recovers  at  law  ;  though  the  common  be 
extinct  at  law,  yet  it  fhall  fubfift  In  equity,  and  the  fame  right  of 
common  as  belonged  to  the  copyhold  will  be  decreed* 
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BY    the  word  nndiilo;i,  is  ufually  underftood  fome    quality  Co.LIt.ioi. 
(a)  annexed  to   a  real  eftate,  by  virtue   of  which  it  may  C'')  By  ex- 
bxjiriit  1  •  prefs  words, 

e  (It)  defeated,  enlarged,  or  created  upon  an  uncertain  event.       ^hich  is 

called  a  condition  in  fact ;  as  where  a  feoffment  is  made  of  lands,  referving  rent  payable  on  a  certain 
day,  upon  condition,  that  it  be  not  paid  on  the  diy,  the  feoffor  may  re-enter,  &c.  Co.  Lit.  201.  Or 
implied  by  hw,  which  is  called  a  condition  in  law  ;  as  if  an  office  be  granted  to  one,  the  law  annexes, 
without  exprefs  words,  a  condition,  that  the  party  fhall  daly  and  faithfully  execute  it,  and  that  for 
miibehaviour,  the  grantor  may  difcharge  him.  Co.  Lit.  2^3.  a.  {b)  And  vote,  that  it  is  a  general  rule, 
that  a  condition  which  deftroys  or  defeats  the  eftate  or  grant,  is  to  be  conftrued  ftridlly.  Roll.  Abr. 
438.     C'j.  Lit.  220. 

Alfo  qualities  annexed  to  perfonal  contracts  and  agreements,  K^<:  heads 
are  frequently  called  conditions,  and  thefe  mult  be  interpreted  ac-  ofCc-venant 

1-  1       /    \  1    •  •  r     1  •  I  r     11       snaOoiiza- 

cordmg  to  the  (c)  real  mtention  of  tne  parties,  and  are  uiually  ^^^^    ^^^  k 
taken  moll  (d)  Itrongly  againft  the  party  to  whom  they  are  meant  the  condi- 
to  extend,  left  by  the  obfcure  wording  of  his  own  contradl,  he  tio'iotan 

niiri  1  11J-  obligation 

Iliould  nnd  means  to  evade  and  elude  it.  be,  that  the 

obligor  fhall  make  all  the  linen  the  obligee  /hall  wear  during  his  life,  the  obligee  mull  deliver  to  the 
obligor  the  cloth  of  which  it  is  to  be  made ;  for  all  contrails  are  to  be  interpreted  according  to  the 
intent  and  fubject-maiter.     Lev.  93.      {J)    If  1  covenant  to  deliver  fo  many  yards  of  cloth,  and  I  cut 

it  in  pieces,  and  then  deliver  it.     Raym.  464. If  the  condition  cf  a  bond  be  to  pay  50/.,  though  it  is 

not  faid  cf  money,  yet  it  muft  be  fo  intended,  and  the  obligor  cannot  tender  fifty  pounds  weight  ot' 
ilone.     S  d.  151.,  Sec. 

(A)  By  what  Words  created  in  a  Deed. 

(B)  By  what  Words  created  in  a  Will. 

(C)  Of  the  Manner  of  creating  the  Condition,  and 
at  what  Time  it  muft  be  annexed. 

(D)  Where  the  Nature  of  the  Thing  will  admit  of 
no  Condition,  but  muft  be  abfolute. 

(E)  To  whom  the  Condition  may  be  referved. 

(F)  To  whom  it  fhall  be  faid  to  extend  to  be  bound 
by  it. 

(G)  What  fhall   be   faid   a  Condition,   and  not  a 
Covenant. 

(H)  What  fhall  be  faid  a  Condition,  and  not  a  Li- 
mitation, and  how  they  differ. 

( I )  Of  Conditions  precedent  and  fubfequent. 
(K)  Of  void  Conditions,  being  againft  Law. 

S  f  3  (L)  Of 
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(L)  Of  repugnant  Conditions,  j 

(M)  Of  impoffible  Conditions,  i 

(N)  Of  the  Effect  of  a  void,  illegal,  or  impoflible        ■ 
Condition. 

(OJ  Of  the  Breach  of  the  Condition  :  And  herein, 

1.  What  fliall  be  a  Breach  thereof. 

2.  What  the  Party  muft  do  to  entitle  him  to  the  Advantage 

thereof;    and  herein  of  Notice,   Requeft,  Tender, 
and  Refufal. 


0' 


What  fliall  be  a  Difpenfation  therewith. 


4.     How  far  he,  who  enters  for  a  Condition  broken,  is  re- 
inftated  in  his  former  Eftate. 

(P)  Of  performing  the  Condition  :  And  herein, 

1.  What  Perfons  may  perform  it. 

2.  To  whom  it  may  be  performed. 

3.  At  what  Time  it  may  be  performed, 

4.  At  what  Place  it  may  be  performed. 

5.  What  fhall  be  faid  a  fufficient  Performance, 

(Q_)  What    fhall    excufe    the   Non-performance; 
And  herein, 

1.  Of  the  Aa  of  God. 

2.  Of  the  Aa  of  Law. 

3.  Of  the  Aa  of  the  Party. 

4.  Of  the  Aa  of  a  Stranger. 


(A)  By  what  Words  created  in  a  Deed, 


Co.Lk 
(a)  yid  cf 


3-   A/f  ^  Lord  Coke  fays,  that  by  inferting  the  very  word  condithfiy 
fcaum  ea  OX  fttb  condhmie^  conditions  are  mofl:  properly  created  ;  but 

men;\lr.e,  ad  there  are  alfo  {a)  other  words,  fays  he,  that  will  do  as  efFeaually, 
joiver.dum  in  as  the  word  [h)  pr^vifo;  but  then  it  muft  not  depend  upon  anothejf 
grants' make  ^^"^^"ce  J  alfo  the  words  muft  be  thofe  of  the  grantor,  and  com- 
a  condition,   pulfory  to  enforce  the  grantee  to  do  fome  aa. 

Roll.  Abr.  407.  10  Co.  42.  Hob.  231.  4  Leon.  70 — Where  the  words/  mode,  by  the  common 
1-w,  make  a  condition,  though  it  is  otherwife  by  the  civil  law,  as  in  a  licence  from  the  archbi/hop  to 
accept  another  living,  v.cdo  Jit  within  ten  mile*  of  the  former.  Vtde  ]ow%,  394.  C?o.  Car.  475. 
Owen,  152.     {b)  2  Co.  70.  b.  J       J  i?T 

13  I? 
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It  is  Hud  to  have  been  adjudged,  that  a  feoffment  («)  ed  viten-  Roll.  Abr. 
tmie  does  not  make  a  condition  j  and  it  is  only  a  confidence  |°7-  Co. 
or  tru(t,  unlefs  an  exprefs  re-entry  be  limited.  (a)' A  man 

made  a  tsoft'.Ticnt  r.i  i'lfentione  tliat  his  wife  ihould  have  an  eftate  for  life,  the  remiinJer  to  his  .loungeil 
(on  in  fee,  and  the  fe'iffce  died  without  maltip.g  fach  eftue  ;  it  was  refolved  the  heir  of  the  (mH'ot  couli 
not  en:er,  for  that  c^ere  was  no  condition,  but  an  ei1.Ue  executed  prefently  according  to  tr.e  intent. 

4  Lean.  z. — If  the  king  grants  an  aJvowibn  in  f-e,  and  further,  that  the  grantie  m.iy  amortize  this  fjr 
tiie  foul  of  the  progenitors  <f  the  king  ;  this  is  but  a  licence,  and  ao£  a  condition.  43  E.  3.  34.  Fitz. 
Condition,  7.  S.  C.     Roll.  Abr.  407.  S.  C. 

Recoverors  to  an  ufe  before  27  H.  8.  cap.  19.  leafed  by  in-  Cro.El.73. 

xlenture    for   ninetv-nine   years,    and   the   lelTee,    by    the   fame  ^'*J"''8e<i- 

deed,   coven.inted  with  the  recoverors  to  pay  the  rent  to  ce/tui  ^  Leon.zic. 

que  nffy  his  heirs  and  adigiis  ;  provifo  fttnper,  that  if  cejiui  que  ufe  S.  C.    By 

make  not  his  heir  male  liis  aifijinee,  that  then  he  Avail  pay  his  ^'j'  l^^f^u 

rent  to  the  recoverors,  their  heirs  and  affigns  •,  this  {^b)  provifo  j,r.-v',Jj  v/th^ 

makes  not  a  condition,  but  only  abride:es  the  covenant.  that  if  the 

make  hii  heir  m^Ie  his  sflignee.  tec.  Moor,  1:7.  S  C,  cited,  (i)  Where  the  word ^*;;t;,(3  makes 
no  condition,   but  only   a  qualilicacion  or  explica'.ijn   of  a   covenau:  or  grant.     Vide  2   Leon.  12?. 

5  Leon.  225,  ii6.  Dyer,  222.  4  Leon.  7c.  3  Leon.  16.  Poph.  J19.  Moor,  707.  Gouldf.  131. 
aCo.  72.  a.     And. 71,  72. 

If  a  man  leafes  to  a  womin  for  forty  years,  upon  condition  Roll.  Abr. 

thatj'/  illn  tarn  dui  v'lverei  ^  cujiodiret fd  ipfam  a  fole  widow,  and  ^^o-  Sayec 

fliould  inhabit  upon  the  premifcs  ;  this  is  not  any  condition  ;  for  ajjudged.^' 

the  word  (t)j^makw*3  the  intention  uncertain,  whether  another  Paph.  99. 

thing   was  intended  bel:des  the   celier  of  the  tern;,  or  the  re-  ?*•  ^-  *'^. 

*^  jujged,  lot 

entry.  ,,0^2  ^.j,^ 

Jmagii.e  what  the  condufiDn  fliouid  be;  but  it  was  agreed,  that  if  the  leafc  had  been  for  forty  years, 
fi  tjtn  d:u  joia  rji'vcrcl  ^'  ir.Laiiiiiint  upon  the  premife^,  the  leafe  had  decenninea  by  her  marriage  or 
death.  Cro.  £liz.  414.  S.  C.  adjudgeu  by  three  judges  againft  one,  for-every_^  ought  to  be  anfwered 
■.vith  a  tunc.  Owen,  IC7,  loS.  a-jujg;d.  Goi.lor.  171;.  S.  C  adjudged.  Mooi,  400.  pi.  525, 
S.  C.  .idjuiiged.  [c)  But  if  this  woru  had  be^n  ornitteJ,  it  would  h.n\;  been  a  cundiiion  j  or  if/iii 
■::ndi:io):t  quid  had  been  omitted,  it  woujd  h^sc  cccn  a  limitatioa.     Goulaf.  179. 

So  if  a  man  leafes  lands  to  another,  prcvifoft  the  rent  be  arrear,  Roll.  Abr. 
this  is  not  a  condition,  becaufe  the  word^  makes  the  intention  4io- Moody 
uncertain  •,  for  wliere  the  [d)  pravi/q  is  hypothetical,  it  ought  to  be  ^qh  Rep"' 
(hewn  what  he  would  have.  367.  s.  c. 

Owen,  107. 
S.  P.  by  two  judges  arguendo.  Cro.  Eliz.  414.  S.  P.  by  three  jadges  againft  one  argutndo.  (i. )  Vviiore 
this  being  a  proper  word  of  condition,  though  put  in  in  improper  jilace,  HvAl  make  the  eftate  conai- 
tional.     2  Co.  72.  b. 

If  a  man  leafes  land  to  another,  provifo  if  the  rent  be  behind y  it  Roll.  Abr. 
JJjnll  be  lawful  for  him  to  dif.raviy  and  not  being  fufficienty  the  ground  4-i°-  Mo^Jy 

io  re-enter  into  the  premifsy  and  the  fame  to  have  again  in  his  former  ^„,  Rg"°"" 

ejlatey  this  is  no  good  condition,  for  the  words  are  not,  that  he  330.  367. 

Ihall  dillrain  the  goods  upon  the  tenement;  nor  is  ic  known  what  !*■'-•  ^^' 

is  intended  by  the  word  fufticient, /tvY/tv/,  fuificient  reparation,  "Bunt.  153 

rent,  \5fc.y  and  the  words,  the  ground  to  re-enter  into  the  premifesy  154.  S.  i:. 

are  infenfible.  aojudge  • 

Moor,  o<^.o. 
pi.  1 551  S.  C.  adjudged,  becaufe  not  faid  what  fiiall  be  reftrained,  nor  who  fliall  re-enter.  Cro.  jac, 
390.  i.  C.  adjudged,  and  laid,  Coka  held  refiram  to  be  the  fame  as  d^ra'ui. 

If  A.  infeofFs  -B,,  upon  condition  that  he  fhall  render  to  C.  Lit.  feft. 
and  liis  heirs  zi\  yearly  rent  of  20j.,  and  if  B,  and  his  htirs  fail  3-^5-    Co. 

S  f  4  of  ^"-  *^3'  »• 


^3- 


€onmim\0. 


{a)ifaman  of  payment  thereof,  that  then  ^.  and  his  heirs  may  enter;  this 

grants  a  is  a  good  Condition,  for  though  a  rent  cannot  be  referved  to 

walk  jn  a  3  ftranger,  yet  yearly  rent  in  this  cafe  («}  fhall  be  intended  of  a 

voided 'ihe°"  yearly  fum  of  20 x.  in  grofs. 

grantee  fiiall  not  cut  down  any  trees  fuf^er  piamijjj,  though  the  foil  is  not  granted,  ani  f>rdemijfa  hath 
properly  a  relation  to  the  thing  itfelf  j  yet  fince,  in  this  cale,  it  cannot  have  fuch  conitruftion,  it  (hall 
be  intended  of  trees  jjrowing  witiiin  the  walks.  Cro.  Elz.  781.  adjudged  ;  and  I'ldt  Moor,  526. 
Dalf.  54.,     Moor,  52. 

Poph,  loa,  If  A.y  being  feifed  in  fee  of  the  manor  of  B.  and  of  divers 

103.    sian-  lands  in  C,  then  in  the  pofleffion  of  jD.,  for  feveral  years  to 

certified  to  tome,  makes  a  fcofFment  thereof  to  E.y  to  the  ufe  of  himfelf  in 

the  chanceU  tail  male,  remainder  to  i''.   in  tail  male,  ^c;  provided  that  £'. 

lor  accord-  ^^^  jj,^  heirs  male  of  his  body,  or  F.^  and  the  heirs  male  of  his 

opinion  of  body,  in  whomfoever  of  them  the   inheritance  in  tail  of  all  the 

threejudges.  premijes  fhall  happen  to  be,  (hall  pay  to  the  daughter  of  A.  lool.y 

(i)  If  a  man  according  to  the  laft  will  ofy^.;  and  A.  makes  a  letter  of  attorney 

rnsKcs  3  deed  o  j 

cf  feoffment  to  J.  S.  to  enter  into  the  manor  of  B.,  and  the  lands  in  C,  and 

of  lands  in  in  his  name  to  take  pofieflion  and  deliver  it  to  £.,  whereupon 

feveral  poiTeffion  is  given  to  E.  of  all  but  what  was  in  the  pollelTion  of 

upon  con-  J).,  and  D.  never  attorns,  fo  that  the  lands  in  C.  pafled  not  i  and 

dition  the  after  v^.  by  will  bequeaths  200/.  to  his  daughter,  and  dies  without 

r-°inieoff  ^'^^^  »  Y^^  ^'  ^^  "°'-  hound  by  this  condition,  becaufe  he  hath  not 

him  of  all  {b)  all  the  lands  according  to  the  purport  of  the  condition,  which 

the  land  ^.35^  that  he  that  had  all  Ihould  pay,  ^c,  and  a  condition  ought 

JIven"ydays  to  be  taken  ftridly. 

after  the  date  ;  if  livery  is  mide  but  of  part  within  the  twenty  days,  the  condition  is  not  broken,  though 
all  is  not  reconveyed  within  the  twenty  days,  according  to  the  letter  of  the  condition,  which  is  entire. 
Hob.  24. 

sSaund.yS.  If  the  Condition  of  an  obligation  be  in  this  manner,  viz.  the 
^d^R^'^*^  ro;;£l'/Vi(3«  cf  this  obligation  is  fuch ^  that  if  the  obligor  fhall  appear 
by,  aJjuig-  coram  domino  rcge  apud  Weftmon.y/<:t-/j  a  day^  ad  refpond.,  &c., 
ed  for  the  then  the  condition  of  this  obligation  fJjall  be  voidy  or  elfe  the  fame  fhall 
piaintift  up-  })g  Iff  full  power  and  virtue;  yet  this  is  a  good  condition,  for  the 

on  demur-  j        ±  '     j  o  ' 

rer,  thede-  feufc  is  perfcdl  witliout  thcfe  lafl  words,  and  they  (hall  be 
fendanthav-  rejected  for  their  abfurdity  and  repugnancy. 

ing  pleaded  ■'  J  f    b  1 

the  ftatute  of  23  K.  6.  e.g.     Sid.  456.  S.  C.     Mod.  35.  S.  C.     2  Keb.  625.  S.  C.     Ld,  Ravm. 

38.  S.P. 

(E)   By  what  Words  created  In  a  Will. 

Vihut.  A  S  the  intent  of  the  teflator  chiefly  governs  in  wills,   fuch 

De-vife.',   0.   /"i    conltrudlion  is  always  made  of  the  words  as  will  bell  fup- 

Dalf.  58.       port  his  intent,  and  therefore  thefe  words  ad  faciendum,  faciendo 

Moor,  57.    ga  intentione,  ad  cffcElum.,  £5"V.  in  a  will  create  a  condition, 
pi  162.  '        -^  ' 

Poph.  8,     Cro,  Eliz.  454.     Owen,  92.     Gouldf.  75. 

Roll,  Abr.  So  if  a  man  fclfed  of  focage  lands,  having  two  daughters,  dc- 

410,411.  yifg  them  to  one  of  the  daughters,  to  have  and  to  hold  to  her  and 

146.  S.  C.  ^^^  heirs,  to  pay  to  her  fnter  a  certam  ium  or  money  at  a  cer- 

adjudged.  tain  day  ;  thefe  words  **  to  pay,  ^r.,"  make  a  condition  \  fo  that 

S^c"'  ad'^'  ^^  other  fiflcr,    if  the  money  is  not  paid,   may  enter  into  a 

judfic'cU*  "  moiety 


ConDittonjf*  C;^^ 

moiety  for  the  condition  broken,  becaufe  otherwife  (he  would  be  Gouldf. 
remedilefs.  ^34    Co. 

Lit.  236.  b.  C.  cited. 

But  if  a  man  devife  lands  to  B.  for  life,   paying  to  C.   61.  Roii.Abr. 
rent  yearly,  which  he  wills  to  be  paid  at  two  feads  half-yearly,  ^n-  and 
and  it  it  be  arrear,  that  then  it  fhall  be  lawful  to  C.  to  diitrain  ;  s^.C-'dlbita^ 
it  feems  this  word  paj/«^  makes  not  any  condition,  inafmuch  as  tur,(^  vidt 
a  diftrefi  is  limited  for  non-payment  thereof.  l^^nty  78. 

If  a  mm  devife  lands  to  his  [a)  executor  to  fell,  and  (3)  to  sSAfl".  3. 
make  diftribution  of  the  money  for  his  foul,  and  die;  if  the  Ro"'Abr. 
executor  do  not  fell  them,  the  heir  may  enter,  for  this  creates  a  (^(,')°'For  de- 

condition.  viles  to  ex- 

ecutors for 
payment  of  debts,  'u'lde  titles  De^ifes  and  U/es  and  Trufls.     (i)   A  man  devifes   5  /.  yearly  out  of  his 
Ian  j  10  hii  younger  fon,  towards  his  education  in  learning ;  this  creates  no  condition,  fo  tfiat  he  fhall 
Jiive  the  rent,  though  not  educated  in  learning.     2  Leon.  154.     3  Leon.  65.  and -vide  Dili,  116. 


(C)  Of  the  Manner  of  creating  the  Condition,  and 
at  what  Time  it  muft  be  annexed. 

i^ONDITIONS  cannot  be  annexed  to  eftates  of  inheritance,  or  Roll.  Abr. 
^^  freehold  eftates  without  (c)  deed.  t\3>  414- 

^   '  {<■)  Cannot 

regularly  be  refcrved  but  by  deed  indented.  Roll.  Abr.  413.-^601  If  by  deed  poll,  and  the  feoiior, 
&c.  gets  it  into  his  cuftody,  he  may  plead  the  condition  againit  the  feoffee,  Sfc.  Lit.  fcdt.  375.  Co. 
Lit.  231. 

If  a  feoffment  be  made  of  two  acres  upon  condition,  and  for  Roll.  Afar. 
breach,  that  he  may  re-enter  but  in  one,  this  is  good.  412. 

If  a  man  agrees  with  me  to  make  a  feoffment  to  me  upon  con-  34  Afl".  i. 
dition,  and  after  makes  a  charter  of  feoffment  without  any  con-  ^^"'^-  '^'"'* 
dition,  and  after  makes  livery  fecundiim  formam  charta  without  ^ 
any  condition,  this   is   abfolute  without  any  condition  ;   for  the 
livery  is  not  made  according  to  the  agreement,  but  according  to 
the  charter. 

But  if  A.  agrees  to  enfeoff  B.  in  furety  of  payment  of  certain  Co.  Lit. 
money,  and  after  makes  livery  to  him  and  his  heirs  generally,  the  ~^^'  ^' 
eftate  is  holden  by  fome  to  be  on  condition,  inafmuch  as  the  in- 
tent of  the  parties  was  not  changed,  but  continued  at  the  .time  of 
the  livery. 

If  a  man  makes  a  charter  of  feoffment  to  another,  and  in  the  Lit.  (tSt. 
deed  there  is  no  condition,  but  when  the  feoffor  would  make  359-  _ 
livery  of  feifm   to  him  by  force  of  the  deed,  he  expreffing  the  ^i.  j,^ 
eftate,  makes  livery  and  feifm  to  him  upon  condition,  the  feoff- 
ment is  of  like  force  as  if  no  fuch  deed  had  been  made. 

If  a  diffeifee  releafes  to  his  diffeifor  all  his  right,  and  at  a  day  43  '^^-  ^*« 
after,  the  difleifor  by  indenture  grants,  that  if  he  pays  fo  much  '^"^^'  ''^^''• 
at  a  day  certain,  the  releafe  (hall  be  void  ;  this  is  a  void  con-  Lit.  236.  * 
dition,  {d)  as  to  revive  the  right  to  the  difleifee.  s.  P. 

{d)  For  in- 
heritances executed   cannot   be  defeated  by  fubfequent  defeafance.     Co.  Lit.  ^36. But  a  releafe, 

fcoft'ment,  Gfc.  may  be  defeated  by  indenture  oj  defeafance  made  at  the  fame  time.  Co,  Lit.  136. 
i  Co.  71.  b. 

l^ents. 


^34 


ContiitioiiiSf. 


Co.  Lit.  Rents,  annuities,  warranties,  ^r,  (being  inheritances  (a)  exc- 

^V'^'  •  cutory)  may  be  defeated  by  a  defeafancc  made  at  the  time,  {b)  or 
die  of  a'"    at  any  time  after. 

feoffment,  &c.,  where  the  eftate  is  executed,  it  is  not  to  be  defeated  by  condition  or  defcafance,  unlcfs 
contained  in  the  fame  deed,  or  in  another  executed  at  the  fame  time,  z  Sand.  4S.  [i)  Cro.  Eliz. 
623.  adjudged  in  cafe  of  a  defcafance  to  a  bond  j  for  the  law  is  clear,  that  an  obligation,  judgment, 
Gff.  may  be  defeated  by  a  fubfequent  defeafance,  and  fo  is  the  common  pra(Sice  5  for  this  •vide  Roll. 
Abr.  590. 

Moor,  679.  If  the  condition  of  an  obligation  be  to  fave  harmlefs  certain 

Broke  and  lands  from  all  incumbrances  made  by  the  obligor  j  and  upon  the 

{cT  Where  ^^^Ic  thereof  there  be  a  tnemorandi/m  written,  that  the  condition 

a  condition,  Ihall  not  cxtjind  to  the  extent  upon  a  certain  llatute  acknowledged 

written  on  ^jy  t^g  obllgor ;  (c)  this  beln?  written  before  the  fealinc  of  the 

tAebackof        {_,•      ^-  •  1         ^-        ?i  r  o 

aieafebe-     obligation,  IS  an  explanation  thereof. 

fore  the  execution  thereof,  was  holden  good.  Cro.  Jac.  456.  But  for  this  fiJc  aRoIJ.  Abr.  7.z,  23. 
And  vChere  a  prcuifo,  inferted  in  an  improper  place,  ihall  have  reference  to  the  cftutc  and  make  it  con- 
ditional,    a  Co.  7Z.  b. 

(D)  Where  the  Nature  of  the  Thing  will  admit  of 
no  Condition,  but  muft  be  abfolute. 


I 

I 


Owen,  i2« 

Caytou's 

cafe. 


A    Parfon  cannot  refign  upon  condition,  becaufe  it  is  a  judicial 
■^*'  a6t,  to  which  no  condition  can  be  annexed,  any  more  than 
an  ordinary  can  admit,   or  a  judgment  be  confellsd  upon  con- 
dition. 
Roll.  Abr.        The  tenant  cannot  {d)  attorn  to  the  grant  of  a  feignory  [e]  upon 

412.  Co.  condition,  becaufe  this  is  but  a  confent,  and  no  intereft  paifeth 
Lit.  -joo.       r        1  •  r         •» 

s.  P.    So     rrom  nim. 

executors  cannot  agree  upon  condition  to  a  legacy.  4  Co.  28.  b.  {d)  Becaufe  a  bare  a^ent  without 
gny  intereft.  Co.  Lit.  300.  b.  But  j  patron,  in  refpedt  of  his  intereli,  may  aflent  ujjon  condition 
to  charge  the  glebe  of  the  parfon.  Co.  Lit.  300.  (f)  P^tz..  Upon  condition  fubfeqrueut  ;  fe-us  upon 
a  condition  precedent.  Co.  Lit.  274.  So  a  licence  to  alien  cannot  be  upon  condition  fublequent  ; 
(ccui  as  to  a  condition  piecedent,  becaufe  in  fucli  cafe  it  is  no  licence  till  tiie  condition  be  performed. 
Toph.  106. 

C0.Lit.274.       A  difleifee  may  releafe  his  right  to  the  difleifor  upon  con- 

\,J^l     dition. 

Co.  Lit.  But  a  condition  cannot  be  releafed  upon  condition. 

274.   b.     9  Co.  85.0.  S.  P. 

Co.  Lit.  4-n  exprefs  manumiffion  of  a  villein  cannot  be  upon  condition, 

^74-  b.  fQj.  once  free,  and  for  ever  free. 

Co,  Lit.  I^etters  patent  of  denization  of  an  alien  may  be  upon  condition 

274.  But  a  precedent  or  fubfequent. 

raturaliza-      *  ^ 

tion  by  parliament  cannot  be  upon  condition,  fjr  it  is  againft  the  abfolutcneft,  purity,  and  indelibility 

of  natural  allegiance.     Co.  Lit.  129.  a. 

Roll.  Abr.  A  man  cannot  releafe  a  perfonal  thing,  as  an  obligation  upon  a 
*^^*R"n  condition  fubfequent,  but  the  condition  will  be  void,  becaufe  a 
Abr.  940.  perfonal  thing  being  once  fufpended,  is  perpetually  extlngulflied. 
Roll.  Abr.  But  a  man  may  releafe  a  perfonal  thing,  as  an  obligation,  or 
412.  Bark-  fuch  like,  upon  a  condition  precedent;  for  there  the  adllon  is 
plrfw  d  "°^  fufpended  till  the  condition  performed  ;  as  where  the  releafe 
judged.         was  of  an  obligation  with  a  provifoy  that  he  who  releafed  might 

enjoy  120/.  due  by  J.  S.,  at  a  day  then  to  come,  which  bging  a 

condiUon  precedent  was  adjudged  good, 


Contiitionisf*  C^s 

(E)  To  whom  the  Condition  may  be  referved. 

/CONDITIONS  can  only  be  referved  to  the  feoffor,  donor,  or  Lit.  fea.- 
^  leflbr,  and  their  heirs,  but  not  to  any  Itranger.  jil\?'*' 

Alfo,  by  implication,  without  exprefs  words,  the  law  referves  Roii.Ab», 
Ithe   condition   to  the  heir   of  the  feoffor,   ^c:    for,    as  he  is  p'J.V^* 
prejudiced  by  the  difpofition,  it  is  but  reafonable  that  he  Ihould  ^^-^  ^„j 
take  the  fame  advantages  that  his  anceflor,  wnom  he  reprefents,  Ancepr. 
might. 

If  a  man  feifed  of  lands  in   the  right  of  his  wife,  makes  a  8  Co.  43, 
feoffment  in  fee  upon  condition,  and  dies,  and  after  the  con-  44'  ^'^■^^^ 
dition  is  broken,  the   (a)  heir  of  the  hufband  (hall  enter;  for  -,6!b". S.pl 
though  no  right  defcended  to  him,  yet  the  title  of  entry  by  force  (a)  So  if  a 
of  the  condition,  which  was  created  upon  the  feoffment,  and  man  makes 
referved  to  the  feoffor  and  his  heirs,  defcended.  in  fee  of 

lands  in  bonugh-engUp,  the  heir  at  common  law  fhail  enter,  but  the  younger  fon  Ihall  after  enter  upon 

him  and  enjoy,  &c.     Godb.  3 By  aft  in  law  a  cjndition  may  be  apportioned,  in  the  cafe  of  a 

common  perfon  ;  as,  if  a  man  ieafes  two  acres,  one  ot  the  nature  of  br:ugb-cngijh,  and  the  other  at 
the  common  law,  upon  condition,  feff.,  and  the  leffor  having  two  fons  dies,  each  of  them  fhall  enter 
for  breach  of  the  condition.     Co.  Lit.  £15.  a« 

If  a  condition  annexed  to  gavelkind  lands  be  broken,  the  heir  Co.  Lit. 

at  common  law  (liall  enter ;  but  when  the  eldefl  fon  enters  for  '  ^'  "'  . 
the  condition  broken,  the  younger  children  (hall  enjoy  the  land 
with  him. 

If  cejlut  que  iife^  after  the  f^atute  of  1  Rich.  3.  c.  i.,  and  before  Co.Lit.202. 

the  flatute  27  H.  8.  c.  ic,  had  made  a  feoffment  in  fee  upon  fv^'S**' 

condition,  the  feoffee  fliould  not  have  entered  for  the  condition  pj.  ^j'^, 

broken,  but  the  cejlu'i  que  ufe.  Leon.  29S. 

Sav.  76. 

If  a  man  feifed  in  fee  makes  a  leafe  for  life,  rendering  rent.  Lit.  f.  34S. 
and  for  default  of  payment  a  re-entry,  ^r.,  and  after  dies  with-  C"-  Lit* 
out  heir,  living  the  tenant  for  life,  though  the  lord  by  efcheat  ^^^' 
(hall  have  the  rent  as  incident  to  the  reverfion,  and  may  diltrain 
for  it,  yet  he  cannot  enter. 

Guardian  in  chivalry  or  focage,  in  the  right  of  the  heir,  may  Co.  Lit. 
take  benefit  of  a  condition  by  entry,  or  re-entry  by  the  common  *^5'  °' 
Jaw. 

If  tenant  for  life  and  the  reverfioner  join  in  a  feoffment,  the  Rcii.  Abr. 
condition  may  be  referved  to  the  leffee  only,  and  by  his  re-entry  *^7- 
he  fiiall  devefl  but  his  eflate. 

If  ^.  enfeoff^,  upon  condition,  that  if  the  heir  oi  A.  pays  to  Co.  Lit. 
B.y  ^c.  20s. y  then  he  and  his  heirs  may  re-enter,  this  is  a  good  ^H'  b. 
condition,  of  which  the  heir  of  ^.  may  take  advantage,  and  yet 
^.  himfelf  never  can. 

If  a  man  gives  lands  to  his  eldefl  fon  in  tail,  remainder  to  his  Co.  Lit. 
fecond  fon  in  tail,  ^f.,  upon  condition,  that  if  the  eldefl  fon,  #^^^*L;t. 
or  any  of  his  iflue,  alien,  the  land  fhall  remain  to  the  fecond,  isa  ^  7.3.  and 
the  confequence  of  the  condition,  that  the  land  fliall  remain  to  Ld.  Coke'» 
jmother,  is  void,  though  upon  fuch  alienation  the  donor  himfelf  "r^^^ereJn, 
plight  enter*.  '  3;9-  *•. 


6^6 


€omitm0. 


(F)  To  whom  it  fhall  be  faid  to  extend  to  be  bound 

by  it. 

Roll.  Abr.     jF  an  eftate  be  made  to  a  feme  covert,  flie  fhall  be  bound  by  the 

92!  ui.229!        condition,  becaufe  this  does  not  charge  her  perfon,  but  the 

s.  P.  land. 

Roll.  Abr.         So  if  an  eftate  be  made  to  an  infant  upon  an  (a)  exprefs  con- 

421.  8  Co.    dition,  the  infant  (b)  fliall  be  bound  to  perform  it. 
44.  b.  b.  P.  ^   '  * 

(a)  But  where  an  infant  fhall  be  bound  by  a  condition  in  law,  or  not,  -vide  Co.  Lit.  233.  b.   234.  a. 

8  Co.  44.  b.      Hard.  1 1.     Carth.  42.     F'iJe  head  ot"  Infants,      {l>)  So  where  an  eftate  is  devifed  to  an 

infant,  on  condition,  he  is   bound  to  take  notice  thereof,  and  perform  the  condition.     2  Lev.  zi. 

I  Mod.  86.  300.     Vent.  200. 

Roll.  Abr.        So  if  an  eftate  be  made  to  another  in  fee,  upon  condition  ;  his 

421.  Jones,  j^gjj.    af^-gj.  }^jg  death,  though  he  be  within  age.  fliall  be  bound 

390.    Cro.      -         -  -  ■>  o  o   * 

jfac.  374. 
3  Bulft.  58. 

5  Co.  68. 

Lord  Che- 
ney's cafe. 
Roll.  Abr. 

422.  S.  C. 
Moor,  727. 
S.C. 

Roll.  Abr. 
422.     Cro. 
Jac.  398. 
S.C.  ad- 
judged. 
Dyer,  152. 
S.  P. 
%  Bulil.  290. 

a  Leon.  38. 

Owen,S.55.  ^^^  ^-^q  reft  of  his  land  to  his  younger  fon  in  fee  ;  provided  that 


by  the  condition. 

If  a  man  devifes  land  to  H.  his  fon,  and  to  the  heirs  of  his 
body,  the  remainder  to  T.  and  the  heirs  male  of  his  body,  upon 
condition  tliat  he  or  they,  or  any  of  them,  fhall  not  alien,  dif- 
continue,  &c.;  this  condition  fhall  extend  only  to  reftrain  T,  and 
the  heirs  male  of  his  body,  and  not  H.  or  his  heirs. 

If  a  man  leafes  lands  for  years,  upon  condition  that  the  hiTec, 
or  his  affigns,  fhall  not  alien  the  term  to  any  but  to  one  of  his 
brothers,  and  after  the  leflee  aliens  to  one  of  his  brothers  ;  this 
aflignee  is  not  within  the  condition,  but  he  may  alien  to  whom 
he  pleafes. 

Roil.  Rep.  68.  389.  S.C.  adjudged. 

If  a   man  devifes  part  of  his  lands  to  his  eldeft  fon  in  tail. 


3.C. 


neither  of  his  fons  iliould  fell  or  leafe,  before  he  comes  to  the 
age  of  thirty  years  ;  and  that  if  either  of  the  fons  fliould,  ^r., 
the  other  fon  fliould  have  his  lands,  ^V.;  the  eldeft  fon,  before 
his  age  of  thirty,  leafes,  and  the  younger  enters  upon  him,  he 
(hall  hold  the  lands  difcharged  of  the  provifo  ;  for  that  extends 
only  to  the  immediate  eftate  exprefsly  devifed,  and  not  to  the  new 
eftate  arifing  upon  the  limitation. 

If  a  man  devifes  land  to  his  wife,  during  the  minority  of  his 
fon,  upon  condition  that  fhe  ftiall  not  do  wafte,  and  dies,  and  the 
wife  marries  again,  and  dies,  and  after  the  hufband  commits 
wafte,  the  condition  is  not  broken. 

S.C.  ad- 
judged, becaufe  a  condition  to  avoid  an  eftate   (hall  be  taken  ftriftly. — And  ^^r  Moor,  11.  pi.  40. 
Dyer,  65.     A  proviso  that  the  lellee  (hall  not  alien,  extends  not  to  his  executors. 

Vaugh.  31,  If  X  is  tenant  for  life,  with  power,  by  a  marriage-fettlement, 
5*-  '^'*^-  to  make  leafes  for  twenty-one  years,  fo  long  as  the  lefTee,  his 
Countefs  of  cxecutors  or  alFigns,  fliall  duly  pay  the  rent  referved,  and  he 
Bahingiajs.  makcs  a  leafe  purfuant  to  the  power,  the  tenant  is  at  his  peril 
obliged  to  pay  the  rent,  without  any  demand  of  the  leflbr,  becaufe 
the  eftate  is  limited  to  continue  only  fo  long  as  the  rent  is  paid. 


«  Leon.  35. 
Cob  and 
Prior,  ad- 
judged. 
Latch.  20. 
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If  a  gift  be  made  in  tail,    on  condition  that  the  donee  do  Co.  Lit. 
not  difcontinue,  and  the  donee  have  ifliie  two  daughters,  and  one  'p-  ^'    .^ 
of  them  difcontinue,  the  donor  (hall  enter  and  evi£l  them  both,  w^Mo'ore'a 
becaufe  it  vas  the  original  condition  annexed  to  the  whole  cllate,  cafe,  26  El; 
that  no  part  of  it  {hould  be  difcontinued.      .„«       .    ,  .u  a    n    t-.^'a^V^^^'i 

*  MSS.  n.4.  13th  ed.    Co.  Lit.  Lb:  fu/r^. I 

(G)  What   fhall    be  faid   a   Condition,    and  not  a 
Covenant. 

"IF  a  man  makes  a  leafe  for  years,  by  (a)  indenture,  (I?)  pro-  Co.  Lit. 
"*•  vided  always,  and  it  is  covenanted  and  agreed  between  the  ^°3|  ^• 
parties,  that  the  lefTee  (hall  not  alien,  this  is  both  a  condition   .Qg  ' 
and  covenant.  (a)  That 

the  lelTor 
may  take  it  as  a  covenant  or  condition,  but  not  as  both.     Dalf.  8.     (i)   The  word  fniiifo  fometimes 
amounts  to  a  limiution,  and  fometimes  to  a  covenant.     Co.  Lit.  204.  a. 

If  a  man  leafes  for  years,  and  in  the  indenture  there  is  (c)  fuch  Roll.  Abr. 

a  claufe,  et  non  licebit  to  the  lefTee  dare^  vendere  vel  concedere Jlatum  ''■°^-  ^'^'^°' 

is*  termimmi  fuum  alictii  perfona  fine  Ucentid  of  the  lefTor,  fub postid  j.iJgj\  '    * 

forisfaBura  term'mi  pradicT,  this  is  a  good  condition.  (<■ )  So  that 

the  leflee 
(hall  continually  dwell  upon  the  boufe,  upon  pain  of  forfeiture  of  the  faid  term  and  intereft.     Roll. 
Abr.  409.     Co.  Lit.  204.      Godb.  99.      So  that  neither  he,  nor  his  aflignSj  grant,  aflign,  or  fell  tht 
land  to  any  prater.  Sec.  upon  pain  of  forfeiture  of  the  term.     Roll.  Rep.  6S,  69.     2  BuJft.  250. — For 
being  by  indenture,  they  are  the  words  of  both  parties.     Cro.  £liz.  ooz. 

But  if  a  man  leafes  for  years,  and  the  leffbr  covenants  that  Cro.  Eii?. 
the  leflee  fhall  have  houfe-bote,  hay-bote,  and  plough-bote,  with-  ^°4- 
out  committing  wafte,  upon  pain  of  forfeiture  of  the  leafe,  this  aVrsi/'r/vm 
is  a  covenant  on  the  part  of  the  leflbr,  and  therefore  no  con-  void,  be- 
dition  ;  and  by  Anderfon  and  Beamont  the  covenant  is  no  more  ^'"^'*  "** 
than  the  law  appoints  j  therefore  that,  and  [d)  all  that  is  fubfe-  be°donrby  * 

quent  to  it,    is  void.  it  than  what  might  be  done  without.     Vide  Poph.  116. 

If  a  man  leafes  lands  for  years,  rendering  rent,  and  the  leflee  Roll.  Abr. 

covenants  to  pay  the  rent,  and  not  to  do  wafte,  and  the  leflbr  ^'°"  ^°^'' 

binds  himfelf  in  an  obligation  that  the  lefiee  fhall  enjoy  the  lands  s.  c.    '^' 

for  the  faid  rent,  and  doing  according  to  the  covenants  of  the  faid  (0  The 

indenture,  thefe  words,  \e)for  the  rent^  make  not  a  condition,  i-'^oJ^cove- 

becaufe  he  hath  other  remedy  for  the  rent,  fcilicety  upon  the  in-  the  leflee, 

denture  of  covenants.  paying  hi<! 

rent,  .^iuld 
f  njoy  the  land.  4  Leon.  50.  By  two  judges  againfl  one,  the  covenant  is  conditional.— But  Sid.  2X0., 
it  is  holden  contrary  f>er  Cur. ;  and  2  Mod.  54,  35.,  it  is  adjudged  art. — So  if  a  man  leafes  for  years, 
excepting  the  trees,  and  liberty  to  fell  and  carry  them  away,  repo'-ar.dofebss  &  iT.pUr.dc  foxeai,  the  re- 
pairing the  ditches,  &c.  is  no  condition,  but  a  covenant  upon  ^vhicb  the  leflee  bath  remedy  by  aulion. 
2  Jones,  206.  and  -vidi  March,  9.     2  Roll.  Rsp.  466. 

If  a  man  leafes  for  years,  rendering  rent,  and  the  lefTee  cove-  Owen,  54. 

nants  to  repair,  l^c.  and  after  the  lefTor  devifes  to  the  lefTee  for  5^- 

more  years,  yielding  the  like  rent,  and  under  fuch  covenants  as  And.  zio. 

were  in  the  firft  leafe,  yet  this  makes  no  condition  ;  for  though,  S.  C  ad- 

afrsr  the  firll  leafe  is  ended,  the  lefTee  fhall  not  be  bound  by  the  J"'^^^*!- 

'  '         Couir.  74, 

13  covenants,  5.  c. 


638  (itontJitiorti^. 

Godb.  99.  covenants,  yet  the  will  exprefling  that  the  leflee  fiiould  have  ih 

^-  ^'  lands,  obferving  the  firft  covenants,  it  fhail  not  be  taken  to  be  - 

S°c.  cited,  condition,  by  any  intent  to  be  colle£led  out  of  the  will  j  for  co- 

Cro.Ei.288.  venants  and  conditions  differ  much. 

S.  C.  cited. 

(H)  What   fhall   be  faid  a  Condition,    and   not  a 
Limitation  ;  and  how  they  difFeh 

C0.LIt.203.  TTIT'ORDS  which  properly  create  a  condition^  {a)  zttfuh  conditione, 

*Sid.^i°<;2.  ita  quodyfi  contingaty  provifoy  ^c.  for  the  non-performance 

aBrownl.      of  which,  none  but  the  heir  at  law  can  enter;  and  regularly,  in 

*8-  cafe  of  a  condition,  the  eftate  of  the  party  is  not  determined  with- 

Goulf.  114.         ^      ^  ,  •  r      J 

{^)PerLL  out  entry  or  claim. 

Coke,  10  Co.  35.  Mary  Portington's  cafe;  If  there  be  exprefs  words  of  condition  annexed  to  the  eftate, 
it  cannot  be  conftrued  a  limitation;  but  this  opinion  has  been  denied  to  be  law  ;  inA per  Hale,  C.  B. 
Vent.  200.,  There  is  no  other  authority  to  fupport  it :  for,  firlt,  though  the  words  be  proper  to  create 
a  condition  j  yet  if,  upo-^  the  non- performance  thereof,  the  eftate  be  limited  over  to  another  perfon, 
this  {hall  be  a  limitation  j  for  it  ftiall  not  be  in  the  power  of  the  heir,  by  his  not  claiming,  or  enter- 
ing, to  defeat  the  intereft  of  fuch  perfon.  Brownl.  65.  RclL  Abr.412.  and  Vent.  200.,  per  Hale, 
it  may  properly  be  called  a  conditional  limitation  :  fecondly,  if  lands  are  given  to  the  heir,  upon  condi- 
tion, this  upon  non-performance  ftiall  beconftrued  a  limitation.;  otl-.eiwifeno  advantage  could  be  taken  of 
it ;  the  benefit  of  condition*  annexed  to  real  eltates  belonging  to  the  heir,  as  thoie  to  the  perfonal  eftate 
do  to  the  executor.     Cro.  Eliz.  204.     Owen,  112.     2  Mod.  7.     Lutw.  809.     3  Mod.  52. 

Co.  Lit.  Proper  words  of  limitation  are,  diimy  dummodo^  quamdiuy  donee j 

lilt'u  A  qtiotifquey  ubicunquey  ufqtie  ad,  tamdiuy  or  fo  long  as  he  fhall  pay 
aLd.Raym.  f^^ch  a  rent,  or  be  abbot  or  parfon,  i^c;  and  in  thefe  cafes  the  law 
750.  1  Bl.  {b)  veils  the  eftate  in  the  party,  without  entry  or  claim :  but  he 
Rep.  610.     cjinnot  bring  a  poflefibry  aclion,  as  trefpafs,   ^c.  without   an 

aftual  entry. 
Co.  Lit.  So  if  an  eftate  be  made  to  a  woman  (r)  dum  fola  fuerlt ,  this  is 

\}'^'  L  a  limitation  which  determines  her  eftate  upon  marriage. 

Vaugh.  32.  *  '^ 

{c)  ]f  a  leafe  fce  made  to  a  woman  for  thirty  years,  fi  tamd'tu  "vi-vtret,  Gf  cufiod\ret  Je  ipfam  a  v/idow^ 
it  determines  by  her  death  or  marriage.  Cro.  Eliz.  414..  Poph.  99.  Moor,  400.  Goulf.  179.  and 
«/y«  Roll.  Abr.  411.  843.     Owen,  107. 

Roll.  Abr.         If  a  man,  having  three  fons,  devifes  his  lands  to  the  eldeft, 

411.  Hainf-  upon  Condition  that  he  fhall  pay  2o/.  to  each  of  the  other  two 

Pretty.^'^       fons  i  and  that  if  he  fails  in  payment  thereof  to  cither  of  the 

Cro.  Eliz.      fons,  that  then  they  may  enter  and  have  the  land  j  this  is  a  linti- 

833'  919'  tatioHi  fo  that  if  the  eldeft  does  not  pay  die  money,  the  two  fons 
Moor,  644.  ^-..^111 

Noy  51.      i^^y  enter  mto  the  land. 

S.C.  adjudged,  and  Owen,  8.  2  Leon.  38.  Cro.  Jat.  56.592.  Carter,  93.  S.  P.  adjudged  be- 
tween Spittle  and  Davis. 

Roll.  Abr.  If  a  man  hath  ifliie  two  fons,  Jf.  R.  the  eldeft,  and  H.  the 
^"'  ^^'     voungeft,  and  alfo  two  daughters,  and  devifes  certain  lands  thud, 

Wifeman        '  .       °     rr     -  -i         1  1  r  c 

and  Bald-  "Viz.  to  H.  m  tau,  when  he  comes  to  twenty-tour  years  or  age, 
■win.  Cro.  upon  Condition  that  he  fnall  pay  to  my  two  daughters  2c/.  a  year, 
Eiiz.  376.^  at  their  full  age  ;  and  if  the  faid  H.  dies  before  twenty-four,  then 
Owen,"  iiV.  I  wiHi  that  R.  my  fon  and  heir,  fhall  have  the  faid  land  to  him 
s.  c.  ad-  and  to  his  heirs,  he  giving  and  paying  to  my  faid  daughters  the 
ih^^uV  ^^^  ^'^^^  money,  in  fuch  manner  as  H.  fhould  have  done,  if  he  had 
i«eat"m       Hved  ;  and  if  my  faid  ions  H,  and  R,  (.if  tlie  faid  lands  come  to- 

the 


i 


tlie  fald  R.  by  the  death  of  H.)  do  not  pay  the  fald  money  to  my  C.B.  re- 
faid  daughters,  as  aforefaid,  then  I  will  my  faid  land  (hall  remain  ^"'^^  ^^• 
to  my  daughters  and  their  heirs  for  ever;  and  after  the  devifor  ^'' 

dies;  this  is  zlimitaiion  upon  the  eftate  of  H.  and  not  a  condition; 
fo  that  if  H.  does  not  pay  the  money  to  the  two  daughters,  after 
his  age  of  twenty-four  years,  and  at  the  full  age  of  the  daughters, 
R.  (hall  have  it  by  way  of  limitatiouy  and  cannot  enter  as  for  a 
condition  broken :  becaufe  otlierwife,  if  tliis  fhould  be  a  condi- 
tion, it  would  defeat  the  portions  given  to  the  daughters,  and 
the  future  derife  to  them,  which  is  againll  the  intent  of  the  de- 
vifor: adjudged  in  a  writ  of  error,  per  totam  Curiamy  and  the 
judgment  given  to  the  contrary  /;;  banco  reverfed. 

If  a  man  devifes  lands  to  another  in  tail,  upon  condition  that  Rdl.  Abr. 
he  fhall  not  alien  ;  and  that  if  he  dies  without  iflye,  it  {hall  re-  '*'jg^''y"* 
main  over  to  another  in  fee  ;  and  after  the  devifee  aliens ;  yet  he  ^y  iwo 
in  the  remainder  cannot  enter  for  the  condition  broken,  but  the  judges;  but 
heir  at  common  law ;  for  this  is  not  a  limitation,  but  a  condition,     i"'^^^' 

If  a  copyholder  in  borongfo-englijh  furrenders  to  the  ufe  of  his  Cro.Eliz. 
will,  and  after  devifes  to  his  wife  for  life,  remainder  to  his  eldeft  ?°4'  acs* 
fon,  [a)  paying  40/.  to  each  of  his  brothers  and  fillers,  within  and  Ham- 
two  years  after  the  death  of  his  wife,  ijfc.  this  is  a  limitationy  and  mond,  zA- 
not  a  condition ;  for  if  it  fhould  be  a  condition,  it  would  ex-  J"^S^<'- 
fmguifh   in   the  heir,  and  there  would  be  no  remedy   for   the  s.c.  Gro.* 
money.  Jac.  592. 

3  Co.  21.     2Bro\vnl.68.  S.C.  cited,     {a)   For  this  a/.'</f  Stile,  294.     a  Sid.  153. 

If  a  copyholder  in  fee,  in  borough-englijl,  having  three  fons.  Cm.  jac. 
furrenders  to  the  ufe  of  his  will,  and  devifes  to  his  fecond  fon,  S^-    Cunls 
upon  condition  to  pay  20/.  a-piece  to  his  daughters,  and  dies,  yerfton  °ad- 
this  is  a  condiClony  and  not  a  limitation  ;  for  there  is  no  neceflity  judged, per 
to  expound  it  otherwife,  as  where  a  man  devifes  to  his  eldeft  '\"""  ^''- 

j.  •"■  rmm  prater 

*On.  Williams, 

who  held  It  was  a  limitation,  and  that  the  land  fliould  go  to  the  youhgeft  brother,  who  Is  inheritable  by 
the  cuftom  ;   for  that  otherwife  he  would  be  prejudiced  j  and  •vide  Ca.tcr,  171. 

\{  A.  devifes  lands  to  B.y  provided  that  If  B.  marries  without  2  Lev.  21, 
the  confent  of  C.  and  others,  or  dies  without  iflue,  then  to  D.,  "•   ^'^- 
^c;  this  is  a  limitationy  and  not  a  condition,  in  refpe£l  the  re-  p^y,  ad- 
mainder  is  limited  over  to  a  ftranger,  and  not  to  the  heir :  for  judged, 
though  the  words  provijh  ^Ji  (b)  are  exprefs  words  of  condition,  ^^^-  '9^ 
it  would  be  an  unreafonable  conftru£lion  of  the  intent  of  the  de-  judged  by 
vifor,  that  B.  fliould  do  an  a6i  by  which  the  eftate  of  D.  fliould  the  name  of 
he  forfeited.  ^7„-<^ 

Raym.  256.  Mod.  86.  S.C.  adjudged,  (i)  Dyer,  ■^iB.  duhitatur.  Lton.  i^-^.  dubi;atur.  loCo. 
41.  a.  cent.;  but  in  i  Vent.  203.  (as  in  feveral  other  books)  this  opinion  of  Coke  is  taken 
notice  of,  and  denied  to  be  law.— [Words  cf  an  txprcji  ccndlthn  £h.\ll  not  ordinarily  be  conitrutd  as 
a  Hmltat.cn:  but  where  an  eftate  is  to  remain  over  for  breach  of  a  condition,  which  is  by  expref* 
words  a  condhion,  yet  it  o»>^ht  to  be  intended  as  a  limitation,  per  Holt.  11  Mod.  6x.  Paje  anJ 
Kayward,  2  Sadk.  570.  S.  C] 


If  a  man  devifes  certain  lands  to  A.,  his  heir  at  law  ;  and  de-  2  Mod. 
tifes  other  lands  to  B.  in  fee  ;  and  if  A.  mdejl  B.  byfuit  or  ether-  agreed  1 
'o.'ifcy  hej})all  lofe  ivhoi  is  devifed  to  hinu  and  itjlmll  go  to  B. ;  thefe 
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words  make  a  Ihmtationy  and  not  a  condition  ;  for  if  it  were  a 
condition,  it  would  defcend  on  the  heir,  and  then  B.  would  re- 
ceive no  benefit  by  the  brench  of  it. 
Wigg  V.  [^A,  devifed  lands  to  his  fecond  fon,  upon  coudit'ion  that  he  or 

iAfk'-82  ^''^  heirs Jhould  pay  and  fntisfy  to  the  tejlators  fix  grandchildren  (the 
(<i)  Aeon-"  children  of  the  devifee )  the  fum  of  90I.,  to  he  equally  divided  among 
dition,  pro-  thenty  with  n  clauje  of  entry  and  diftrefs  in  default  of  payment  of  all 
^^nV'^         or  part. — This  is  not  a  mere  condition  (r/),  but  a  conditional  limit- 

called,  an-  /  1  1     •  c    ■,-     •       •  1      ,  •  r 

nexed  t.  an  ation,  there  being  an  expreis  hmitation  over  to  the  legatees  m  caie 
eihce,  diu.   of  non-payment,  who  were  to  enter  and  hold  in   the  nature  of 

^P5''°"\,    tenants  by  f/^^//. 

wnat  13  call-  ■'        <= 

ed  a  conditional  limitation  in  this,  that  it  is  the  proper  effe£l  of  a  condition  to  give  title  by  the  breach 
of  it,  to  the  grantor,  or  thofe  claiming  from  him  the  re^'etfnn  in  the  lands  ;  a  conditional  limitation 
limits  the  elhue  over  to  a  llranger  ;  and  in  the  cafe  of  a  conditional  limitation,  the  eftate  expires  and 
deteiniines  of  itAlf,  wilhout  any  z€t,  as  entry  or  claim,  to  be  done  or  made  by  him  who  hath  the  ex- 
peftant  inteicit:  whereas  in  the  cafe  of  a  condition  properly  {o  called,  advantage  mud  be  taken  of  the 
b.each  of  it,  by  the  activity  of  the  grantor,  his  heirs  or  alJigns.  2  V/ooddef.  14'^,  4.  Conditional  limit- 
«Uons  fo  far  partake  ot  the  nature  of  conditions,  as  they  abridge  01  defeat  the  eftates  previoufly  limited  j 
aid  they  are  fo  far  limitations,  as,  upon  the  contingency  tak  ng  place,  the  eftate  pafleth  to  a  ftranger. 
Co.  Lit.  zoz.  b.  n.  I.    1 3th  edit. 

For  the  diftincrlon  between  a  condition  in  deed  and  a  limitation, 
denominated  by  Littleton  a  condition  in  law,  fee  2  Bl.  Conim.  155, 
Fearne  Cont.  Rem.  194.  400. J 


( I )  Of  Conditions  precedent  and  fubfequent. 

I<j.  Abr.  /CONDITIONS  precedent  are  fuch  as  mufl  be  pun£lually 
108.  fCo.  v>  performed  before  the  eflate  can  veft  ;  but  on  a  condition  fub- 
Fra'ncis's'  fequent,  the  eflate  is  immediately  executed  *,  yet  the  continuance 
Max.  Eq.  of  fuch  eflate  dependeth  on  the  breach  or  performance  of  the 
44.    If  one  condition. 

party  cove- 
nants to  do  one  thing,  the  other  doing  another,  it  is  a  mutual  covenant,  and  not  a  condition  precedent. 
Boone  v.Eyre,  2  Bl.  Rep.  1312.  But  where  mutual  covenants  go  to  the  whole  of  the  confiJeration 
on  both  fides,  they  are  mutual  c  ondition-.,  the  one  precedent  to  the  other.  Duke  of  St.  AlbansM. 
Shore,  1  H.  Bl.  Rep.  270.  There  are  no  precife  technical  words  required  in  a  deed  to  make  a  ftipu- 
lation  a  condition  precedent  or  fubfequent  \  neither  doth  it  depend  on  the  circumftance,  whether  the 
daufe  is  placed  prior  or  poflerior  in  the  deed,  fo  that  it  operates  as  a  provifo  or  covenant.  For  the  fana|l 
words  have  been  conftrued  to  operate  as  either  the  one  or  the  other,  according  to  the  nature  of  the  trant*- 
aftion.     Hotham  v.  E.  I.  Company,  i  Term  Rep.  645-] 

3  H.  6. 7.  b.  As  if  I  grant,  that  if  J.  will  go  to  fuch  a  place  about  my  bu- 
Roii.  Abr.     finefg^  tJijit  he  fljall  j-j^yg  fm^h  an  eftate,  or  that  he  fliall  have  10/. 

i^c:  this  is  a  condition  precedent. 
^H.6. 33.        So  if  I  retain  a  man  for  40^-.  to  go  with  me  to  Rome;  this 
Abr  ^^"".     ^^  ^  condition  precedent,  for  the  duty  commenceth  by  going  to 

Rome. 
Roil.  Abr.         So  if  a  man,  by  will,  devifes  certain  legacies,  and  then  devifes 
i:^S-  all  the  refidue  of  his  eflate  to  his  executor,  after  debts,  legacies, 

Cro.  Car.  ^C'  P^id  and  difcharged  j  this  is  a  condition  precedent,  fo  that 
335-  the  executor  cannot  have  the  reGdue  of  the  eflate  before  the 

debts  and  legacies  are  difcharged. 
Cio.  ri!2.  But  if  a  man  devifes  a  term  to  A.y  and  that  if  his  wife  fuffers 

719.  Jen-    ^jj5.  devifee  to  enjoy  it  for  three  years,  that  fhe  fliall  have  all  his 


good* 


Conliftionjer*  €41 

goods  as  executrix ;  but  if  fhe  difturbs  A.  then  he  makes  B.  exe-  Gore,  ad- 
cutor,  and  dies ;  his  wife  is  executrix  prefently :  for  though  in  Ji'i^ged  /).t 
grants  the  eftate  fhall  not  veft  till  the  condition  precedent  is  per-  rLw^  tho" 
formed,  yet  it  is  othcrwife  in  a  will,  which  muft  be  guided  by  Anderfon  at 
the   intent  of  the  parties  ;  and  this  fhall  not  be  conflrued  as  a  '^''^  "iclmei 
condition  precedent,  but  only  as  a  condition  to  abridge  the  power  2,0.  s.  c' 
of  being  executrix,  if  fhe  perform  it  not.  adjudged 

per  totam 
Curiam,  Andeifcn  changing  his  opinion.     Winch.  1 15,  ii6.  S.  C,  cited. 

\i  A.y  tenant  for  life,  and  i?.,  in   reverfion   in  fee,  covenant  Roll  Abr. 
to  levy  a  fine,  and  that  it  fliall  be  to  the  ufe  of  A.  and  his  heirs,  415.416. 
fi  R.  does  not  pay  iox.  to  A.  the  tenth  of  September  after  ;  and  if  cefar^ ad- 
he  does  pay,  then  to  the  ufe  of  A.  for  life,  and  after  to  the  ufe  judged. 
of  i?.  in  fee;  in  this  cafe  this  word^,  bfc.  is  a  condition  fubfe-  J°"", 389. 
quent,  and  not  precedent;  fo  that  A.  hath  an  eftate  in  fee  till  g, c.    '°^ 
R.  pays  the  lox.,  becaufe  there  is  a  day  limited  for  the  payment 
of  the  loj-.,  and  the  fubfequent  words  explain  the  intent  to  be  a 
fubfequent  condition,  ff".  And  if  he  pays  ity  then  itJJjall  be  to  A.  for 
life^  and  after  to  the  ufe  of  R.  infeey  which  (hews  the  intent  to  be 
that  A.  fliall  have  an  eftate  in  fee  till  the   loj-.  paid. 

A  copyholder  in  borough-en glifJj  furrenders  to  the  ufe  of  him-  3  Lev.  15a. 
felf  for  life,  and  after  to  the  ufe  of  his  eldefl  fon  and  his  heirs,  3'^J"''K«<^« 
if  he  lives  to  twenty-one  ;  provided  and  upon  condition,  that  if 
he  dies  before  twenty-one,  that  it  fhall  remain  to  the  furrenderer 
and  his  heirs  ;  though  by  the  firft  words  it  feems  to  be  a  condi- 
tion precedent,  yet  upon  all  the  words  taken  together  it  is  not, 
but  a  furrender  to  the  ufe  of  the  eldefl  fon,  to  be  defeated  upon 
a  condition  fubfequent. 

If  A.  makes  a  leafe  for  five  years  to  B.  upon  condition,  that  if  Lit.  §  350. 
B.  pays  him  10/.  within  two  years,  that  then  he  fliall  have  a  fee-  Co.  Lit. 
fimple  in  the  lands,  and  makes  livery  and  feifin  to  B.  {a) ;  this  pafTeth  u\  'sut  if 
the  freehold  immediately;  and  B.  hath  a  fee  conditional ;  becaufe  A.  leafe* 
if  the  freehold  was  not  to  vefl  in  B.  till  the  condition  performed,  it  j?"'^ '"  ^• 
would  be  difficult  to  determine  in  whom  the  freehold  lay;  for  years, and 
conditions  may  be  inferted  in  fuch  deeds  as  are  perfedcd  pri-  B.  enters, 
vately,  which  might  prove  greatly  prejudicial  to  flrangers.  !f'^b^^deed 

grants  to  B,  that  if  he  pays  to  A.  10 1,  during  the  term,  that  then  he  fliall  have  the  land  to  him  and  his 
heirs  ;  this  enures  as  an  executory  grant,  by  increafing  the  cllate;  but  the  fee-fimple  palTeth  not  before 
the  condition  performed.    Co.  Lit.  Z17.  b. 

But  in  cafe  of  a  leafc  for  life,  with  fuch  a  condition,  the  free-  Co.  Lit. 
hold  pafTeth  not  before  the  condition  performed,    becaufe  the  ^'7-  '** 
livery  may  prefently  work  upon  the  freehold. 

So  if  a  man  grants  an  advowfon,  ^V.  (which  lie  in  grant)  for  Co.  Lit. 
years,  upon  fuch  condition,  the  grantee  fhall  have  no  fee  till  the  ^'^' 
condition  performed. 

If  A.  leafe  to  B.  for  years,  upon  condition,  that  if  B.  pays  Co.  Lit. 
money  to  A.  or  his  heirs  at  a  day,  that  B.  fliall  have  the  fee,  and  *'^  ** 
before  the  day  A.  is  attainted  of  treafon  and  executed ;    now 
though  the  condition  became  impoihble  by  the  a£t  and  offence  of 
A.y  yet  B.  fhall  not  have  a  fee,  becaufe  a  precedent  condition  to 
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(a)  But  it  increafe  an  eRate  muft  be  performed  ;  and  {n)  if  it  becomes  iill- 
^^  ^'f"       pollible,  no  eftate  fhall  arife. 

ruled  in  * 

equity,  where  the  condition  of  a  bond  was  to  fettle  certain  lands,  in  fuch  a  manor,  by  fuch  a  day, 
though  the  obligor  died  before  the  day,  and  fo  the  bond  faved  at  law,  and  yet  the  agreement  fliou!d 
bs  executed  mjpecii,  and  fo  decreed  in  Chancery,  between  Hotham  and  Ryland,  £q.  Abr.  i3. 

Vern.  79.  Alfo,  in  equity,  with  refpeft  to  conditions  precedent  and  fub- 

'^7-  fequent,  the  prevailing  diftinftion  feems  to  be,  to  relieve  againft 

the  breach  or  non-performance,  whether  the  condition  be  prece- 
dent or  fubfequent,  where  a  compenfation  can  be  made. 
Chan.  Ca.  As  if  A.  conveys  lands  to  B.y  i3'c.  and  their  heirs  upon  truft, 

^9- J^'^'i's    that  if  C.  the  fon  of  ^.  within  fix  months  after  the  death  oi  A.y 
Wod.  307.    fiiould  fecure  to  truftees  500/.  for  the  younger  children  of  C, 
S. c.  cited,  then  after  fuch  fecurity  given,  to  convey  to  C.  and  his  heirs;  and 
until  the  time  for  giviiTg  fuch  fecurity,  in  truft  for  the  eldeft  fon 
of  C. ;  and  in  default  of  fuch  fecurity,  to  convey  to  fuch  eldeft 
fon  and  his  heirs  ;  if  C.  dies  before  any  fuch  fecurity  given,  yet 
this  condition,  though  precedent,  being  only  in  nature  of  a  pe- 
nalty, tliC  intent  of  the  truft  (hall  be  regarded,  which  was  to  fe- 
cure 500/.  for  the  younger  children. 
Vern.  79.  The  teftator  devifed  his  eftate  to  the  defendants,  in  truft  for 

167.  Pop-  tl^e  ufc  and  benefit  of  the  plaintiff;  but  declared  his  will  to  be, 
Eamfiel'd.  ^'^'^^  *'^^  plaintiff  fhould  have  no  benefit  of  the  devife,  unlefs  the 
aVern  222.  plaintiff's  father  fhould  fettle  on  the  plaintiff  two  full  thirds  of 
s.  c.  cited,  j}jg  eftate  fettled  on  the  father  on  iiis  marriage  ;  and  in  default 
which  there  thereof,  the  eftate  to  the  defendants  :  the  father  made  no  fettle- 
was  leiief.  ment  on  the  plaintiff,  but  devifed  all  his  eftate  to  him  for  life, 
aVern.  338.  {j^.  fnbje£l  to  the  payment  of  debts :  it  was  admitted,  and  fo 
asacondi-  adjudged,  that  this  eftate  was  executed  in  the  plaintiff  by 
tion  which  the  ftatute  of  ufcs,  and  confequently  that  this  is  a  condition 
*^V*^'^'*"^  fubfequent ;  yet  the  Chancellor  declared,  that  though  conditions 
(1)  That  in  fubfcouent,  which  are  to  deveft  an  eftate,^  need  not  be  literally 
all  cafes  of  performed ;  yet,  even  in  fuch  cafe,  if  the  party  cannot  be  com- 
t-jrteituree     penfatcd  in  damages,  it  would  be  againft  confcience  to  relieve  : 

and  branches  ■',•,'■  iti  r.*  •  1  1  r     ^ 

ofat-onJi-  ^ncl  theretore  ordered  trie  malter  to  examme  the  value  of  the 

tion,  fome  eftate  devifed,  and  the  amount  of  the  debts  which  that  eftate  was 

comrenfl-  ^^^''g°f'  with,  and  to  report  to  tlie  court,  whether  after  debts 

tion  may  paid  there  would  be  two  full  thirds  of  the  father's  eftate,  which 

be  made;  was  fettled  on  him  in  marriage,  left  to  the  plahitiff ;  and  upon  a 

duTruk  is  J^e-hearing,  would  not  vary  the  former  order,  declaring  that  the 

to  bees-  difference  was,  whether  this  cafe  lav  in  compenfation  or  not;  and 

tended  no  if  a  compenfation  was  made,  he  would  relieve  againft  the  breach 

Jhefecom-  *^^  ^^^^  Condition ;  but  in  cafe  {b)  a  fuflicient  compenfation  was 

penfat'ons  uot  made,  he  would  then  confider  farther  of  it. 

Lave  been 

allowed,  and  not  to  the  forfeitures  by  a  tenant  for  life,  making  a  feofTmcnt,  levying  a  fine,  fufFering  a 

recovery,  wilful  forfeitures  by  copyholders,  &c.     Preced.Chaa.  570. 

2Vent.352.  If  a  feme  co^-ert,  having  power  by  will  to  devife  lands,  devifes 
RoffJad-  ^^'^^  to  her  executorr,,  to  pay  500/.  out  of  them  to  her  fon, 
judged  in  •  provided  that  if  the  father  gives  not  a  fufficient  releafe  of  certain 
Cane.  goods  to  hcf  cxecutors,  that  then  the  devife  of  the  ';ool.  fhould 

bt 
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be  void,  and  go  to  the  executors,  and  after  her  death  a  releafe  Is 
tendered  to  the  father,  and  he  refufes ;  yet  upon  making  the  releafe 
after,  the  money  fhould  be  paid  to  the  fon  5  for  it  was  faid  to  be  ' 
the  ftiiinding  rule  of  the  court,  that  a  forfeiture  fhould  not  bind 
where  a  thing  may  be  done  after,  or  a  compenfation  made  for  it; 
as  where  the  condition  is  to  pay  money,  ^c,  and  though  it  is 
generally  binding,  where  there  is  a  devife  over,  )Tt  here,  it  being 
to  go  to  the  executors,  it  is  no  more  than  the  law  implies. 

If  a  man  dcvifes  lands  to  J.  5.,  upon  condition  to  pay  20,000/.  Saik.  156. 
to  his  heir  at  law,  viz.   1000/.  per  ann.  for  the  fir  (I  fixteen  years,  P'-7-  Grim, 
and  2000/.  per  ann.  after,  till  the  whole  fhould  be  paid,  and  the  Lor/Bruce. 
heir  enters  for  the  non-payment  of  one  of  the  1000/.  per  ann. ^  2Vern.  594. 
y.  S.  fhall  be  relieved  upon  payment  of  the  1000/.,  together  with  ^''^' 
the  intereft,  from  the  time  it  became  payable,  without  any  de- 
duftion  for  taxes  -,  the  court  declaring,  that  wherever  they  can 
give  fatisfa£lion  or  compenfation  for  the  breach  of  a  condition, 
they  can  relieve. 

If  one  having  three  daughters,    devifes  lands  to  the  elded,  2Verr.222. 
upon  condition  that  fhe,  within  i'lx  months  after  his  death,  pay  Woodman 
certain  fums  of  money  to  her  two  other  fifters ;  and  if  fhe  fail,  ^"  * 

then  he  devifes  the  land  to  his  fecond  daughter,  on  the  like  con- 
dition, iffc;  the  court  may  enlarge  the  time  for  payment,  though 
the  lands  are  devifed  over ;  and  in  all  cafes  that  lie  in  compensa- 
tion, the  court  may  difpenfe  with  the  time,  though  even  in  cafe 
of  condition  precedent. 

So  where  one  devifed  lands  to  J.  5.,  his  kinfman,  paying  aVem.  366. 
1000/.  a-piece  to  his  two  daughters,  who  were  his  heirs  at  law,  B^mardifioa 
and  y.  S.  made  default,  and  the  daughters  recovered  in  ejeft-  r^)  tnde' 
ment ;  yet  J.  S.  was  relieved,  on  payment  of  principal,  intereft,  Vcrn.  455. 
and  cofts  ;  though  it  was  infifted,  that  this  was  a  condition  pre-  "'.'^^'e  it  was 
cedent,  and  to  the  difmherifon  of  the  heir  at  law,  and  in  favour  felf"n^^vvhy 
of  (fl)  a  voluntary  devifee.  the  court  rc- 

fufed  to  re- 
lieve, that  the  party,  who  had  not  performed  ihe  condition,  was  a  volunteer. 

A    man    having   two   daughters,    devifed    to   each   of   them  skin.  285. 

20,000/.,  payable  at  the  age  of  twenty-five  years;  but  if  they,  TheEaiUf 

or  either  of  them,  married  before  the  age  of  fixteen ;  or  if  the  and  Bennet 

marriage  were  without  the  confent  of  their  mother  and  truf-  decreed 

tees,  then  they  fhculd  lofe  1000/.  of  the  portion,  which  fhould  HiJ.  zw. 

go   to  his  other  children  :  one  of  them  married  before  the  age  ;h^  {^^^/^ 

of  fixteen,  but  with  the  confent  of  all  the  parties  ;  and  it  was  Commif. 

holden,  that  the  time,  being  only  a  circumflance,  might  be  dif-  ^°'}-'^^' 

r    1       ■  1  '  °  ^  »         5  2Vern.22i. 

penfed  wuh.  s.  c.  where 

it  is  fald  that  the  father  treated  with  the  Lord  Sal:Jhtiry  about  the  marriage,  though  he  died  before  it 
was  had  j  and  there  decreed,  that  both  parts  of  the  condition  need  not  have  been  performed,  the  father, 
by  fuch  treaty,  having  himfelf  difpenfed  with  it.  But  in  2  Vent.  365.  S.  C.  which  came  on  Pafch. 
36  Ca.  2.  it  is  faid,  that  my  Lord  Keeper  was  of  opinion,  that  both  parts  ought  to  be  obferved. 

^.  devifed  his  lands  to  truftees  for  three  years,  and  if  within  sChan.Ca. 
the  three  years  there  happened  a  marriage  between  G.,  who  was  '*9-  Beitie 
a  dillant  relation,  and  of  the  fame  blood  with  the  teftator,  and  FauiJthnd. 
W.  his  niece,  and  heir  at  law,  then  to  W,  for  life,  remainder  to  Saik.  231. 

T  t  2  her 
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pj.  9.  s.c,  her  fiift  fon,  ^c.  in  tall  male,  by  G.  to  be  begotten  ;  but  if  the 
j?'!'"* '' "  marriage  fliould  not  take  efFe£l  within  the  three  years,  or  if  the 
the  decree  marriage  fhould  be  before  the  years  of  content,  and  not  ratified 
was  reverfed  when  of  Competent  age,  then  to  F.  in  tail,  who  was  likewife  a 
'f  L^rd^""^*^  remote  relation  of  the  teftator,  but  not  of  the  fame  blood :  the 
jVern.333.  marriage  between  G.  and  W^.  did  not  take  efFe£t,  though  fcveral 
_S.  c.  where  propofals  Were  within  the  time  made  by  her  friends  to  his  guar- 
itisfaidthat  (ijans,  but  not  accepted  by  them;  and  though  fhe  herfelf  had 
was  ended  prcflcd  the  match  as  far  as  the  modefly  of  her  fex  would  permit, 
there  by  She  afterwards  married  the  plaintiff,  and  by  her  bill  prayed  the 
compromife.  ^jgnefit  of  the  devifc  i  the  condition  being  anfwered  by  her,  to 
Marriage,  what  fhc  was  Capable  of  doing,  having  married  a  perfon,  as  was 
what  condi.  urged,  cqual  in  circumflances,  tsfc.  to  G.  but  her  bill  was  dif- 
ing^Jhereto    "^'^^'^^  ^y  '^^<^  ^^"^'^^^  °^  ^'^^  ^"'^  ^'''hy  Ch.  Juftices. 

ihall  be  void. 

(K)  Of  void  Conditions,  being  againft  Law. 


^H,  4.  9.     iF  a  feoffment  be  made,  on  condition  to  do  a  thing  that  is  malum 
06.  b*^*  ^"fii  3s  to  kill  or  rob  J.  S.  the  eftate  of  the  feoffee  is  abfolute. 


a ' 

Co. 

ao6.  -.  -  .  .        .         . 

Roll.  Abr.     and  a  bond  made  on  fuch  condition  is  void  ;  for  the  eftate  fettled 

41 S.  in  the  feoffee  fliall  not  be  defeated,  nor  fliall  a  bond  be  forfeited 

{a)  a  Vent,  for  the  forbearance  of  fuch  an  action  ;  and  (a)  an  obligee  is  pu- 

^°9'  nifliable  for  taking  fuch  a  bond  to  do  a  thing  againft  law. 
Roll.  Abr.         If  a  parfon,   on  his  being  prefented  to  a  living,  gives  a  bond, 

4/^-  conditioned  to  refign,  fuch  condition  may  be  lawful,  and  not 

143!  274.  againft  31  H/iz.  cap.  6,  of  fimony  j  as  (^)  if  the  condition  be  to 

Cro.  Gar.  reftrain  the  incumbent  from  non-refidence,  a  vicious  life,  or  that 

180.    Lit.  }^^  fjjjijj  re(]gn  when  the  patron's  fon,  kinfmun,  or  friend,  become 

Hutton,ii'i.  qualified  to  take  the  living, 

Jones,  220.  2Keb.445.  Sid.  389.  Raym.  175.  Comp.  Incumb.  40,  41.  (S)  So  a  bond  condi- 
tioned for  the  payment  of  money  to  the  Ion  of  the  laft  incumbent,  fo  long  a^  he  ihould  continue  a  ftu- 
dent  in  Cambridge  unpiefarred,  &c.   is  good.     Noy,  142.  .  .  So  where  a  patron  took  bond  of  his 

prelenlec,  to  pay  5/.  yearly  to  the  wife  and  children  of  the  laft  incumlent.  Earl  of  SuJJcx's  cziz 
cited  by  Folter,  J.  Noy,  141.— —But  Conip.  Incumb.  39.  thele  charitable  lefolution^,  if  any 
fuch  there  were,  do  not  fcem  to  be  law. 

^/V/<theati.  But  if  the  condition  be  for  a  leafe  of  the  glebe  or  tithes,  or  a 
thorities/«-  {"^^  ^f  nioncv,  this  is  clearly  iimony  within  the  ftatute  j  and 
Comp'.  In-    therefore  the  condition  void,  being  againft  law. 

cumb.  39,  40.     Comb.  394.— That  the  condition  muft  be  averred  to  hsve  been  entered  into  for  a  fimo. 

niacal  purpole.      /'^wV  Cro.  Jac.  274.     Hut.  iic.     Moor,  64 And  where  a  fpecjal  averment  may  be, 

that  an  obligation  was  made  for  a  matter  againft  livv.     Leon.  73.  203.     Godb.  29.     xWilf.  347. 

a  Chan.  Ca.  Alfo  in  cquity  it  hath  been  ruled,  that  where  a  bond  of  refig* 
399.  Vein,  nation  is  general,  as  to  refign  upon  requeft,  fome  fpecial  reafon 
rq^AbrVe  "^'^^  ^^  flicwn  to  tcquirc  a  refignation ;  for  though  fuch  bonds 
87.  [That  may  in  ftri6bncfs  of  law  be  good,  yet  if  they  are  made  an  ill  ufc 
<uch  bonds  ^f^  35  ^jy  cxtortiug  money  from  the  incumbent,  l2fc.  [c)  equity 
law  was*de-  "**'i'^  grant  a  perpetual  injunction  againft  them. 

tcrmined  by  the  Houfc  of  Lords  in  the  great  caufe  of  Ffytche  v.  The  Bifliop  of  LatJcrt,  May  30th 
1783.  But  Ice  4  Term  Rep.  Sr.  3s"9']  (')  That  the  ordinary  may  tefule  to  accept  of  a  refignation 
made  by  the  reltraiat  of  fuch  bunUk.     Comp»  Incumbi  3i» 

I£ 


If  the  flierlff  of  a  county  makes  B.  his  under-flierlff,  and  takes  a  Roll.  Abr. 
bond  or  covenant  from  him,  that  he  will  not   ferve  executions  4«7-    Hob. 
above  lol.  without  his  fpecial  warrant,  this  is  a  void  covenant,  Moor  81:6. 
becaufe  it  is  againll  law  and  juftice,  inafmuch  as  when  he  is  made  pi.  1175. 
under-fheriff,  he  is  liable  by  the  law  to  execute  all  procefs,  as  well  Godb.  112. 

,       n.      •«.'•  r  »  Brownl.  St. 

as  the  {henft  is.  S.c.  in 

which  laft  book  it  is  faid  to  bs  otherwife,  where  he  voluntarily  covenanted  j  and  -vide  title  Shitiff-^  and 
Z  Btownl.  zSz. 

But  if  an  undcr-flierifF  covenants  with  the  high-lherifF  to  dif-  Hob.12,13. 

charge  and  fave  him  harmlefs  from  all  efcapes  of  prifoners  ar-  Moo^SfG. 

reded  by  the  under-flierifF,  or  any  by  him  appointed,  this  is  a  codb^l'iz. 

good  covenant ;  for  fmce  the  high-ftierifF  transfers  his  authority,  Browni.  65. 

it  is  but  reafonable  he  (hould  take  fecurity  for  the  faithful  exe-  jf ^"'ve'i  f"" 
cution    of  it ;  and    there  is  nothing   intended   againlt  law,  but 
rather  to  prevent  than  connive  at  efcapes. 

If  A.   being  a  cuftom-houfe  officer  by  patent,  makes  B.  his  Cro.  Ellz. 

deputy,  and  covenants  ititer  alia  to  furrender  the  old  patent,   and  5_^?;    ^^^ 

procure  a  new  one  to  B.  and  himfelf  before  a  day,  and  that  if  B.  Coi/hi'ii. ' 

dies  before  A.  that  A.  (hall  pay  300/.  to  the  executors  of  B.  and  2  And.  55, 

gives  bond  for  the  performance  thereof;  admitting  thefe  cove-  • '^  ^^^1", 

nants  void  [a)  per  5  Ed.  6.  cap.  16.  the  whole  bond  is  void,  though  caufe  the 

fome  of  the  covenants  are  not  void  or  illegal.  obligation  Is 

one  entire 
aft  and  deed  of  the  pirty.  3  Co.  82.  S.  C,  cited,  (a)  So  wiiere  a  flierift'  taices  a  bond  tor  a  point 
againft  23  H.  6.  c.  9.  and  aifo  for  a  juft  debt ;  the  whole  bond  is  void,  according  to  the  letter  of  the 
ftatute  j  for  a  ftacute  is  a  itrift  law  ;  buc  the  common  law  divides  according  to  common  reafon,  and 
having  msde  that  void  which  is  againll  law,  lets  the  reft  ftand.  Hob.  14.  Moor,  856.  pi.  1175. 
Codb.  213.  lo  Co.  100.  Latch.  14.3.  Mod.  35.  2  Biown.  2S2.  Vent.  237.  Carter,  230, 
aWilf.  351. 

As  to  bonds  entered  into  in  reflraint  of  trade,  it  fecms  to  have  Cro.  Eilz. 

been  always  admitted,  and  hath  been  frequently  adjudged,  that  a  ^7^- 

bond  reftraining  trade  in  general,  as  that  a  perfon  fhall  not  fol-  pi.2°rn.24al 

low  fuch  a  trade  in  any  part  of  the  kingdom,  is  void  ;  the  reafons  pi-  379. 

whereof  are,  that  fuch  bond  tends  to  a  monopoly,  and  is  againft  ^J-'^^nno- 

the  publick  good;  deprives  the  party  of  his  means  of  livelihood  ;  March,  191*. 

enables  mafters  to  lay  hardfliips  upon  their  fervants,   apprentices,  Owen,  143. 

tsfc.  tends  to  onpreflion;  and  is  attended  with  immediate  and  ap-  ^'"f  ^^"^ 

1  iri  1  r  1  ir  ^         Uld,byAn- 

parent  damage  to  the  one  fide,  only  to  tree  the  other  trom  the  derf  .n,  that 
fear  of  a  diftant  damage  that  may  or  may  not  happen  :  but  it  he  might  as 
feems  to  be  now  agreed,  that  a  condition  reftraining  trade  in  a  j7''i  if  fi.at 
particular  place,  if  done  fairly,  and  upon  a  good  and  lawful  con-  he  would 
fideration,  and  with  no  ill  intention,  is  good.     Alfo  it  feems  to  be  "ot  e^  to 
now  fettled,  that  there  is  no  (b)  difference  between  a  bond  and  a  ^  ."'^'^  * 

'  \   '  3  Lev.  24f. 

promife  in  thefe  cafes,  viz.  that  a  bond  (liould  be  void,  and  a  (;^)Thedif- 

promife  good ;  but  that  the  true  diftin£tion  in  thefe  contrails,  fcrcncefor- 

whether  by  bond,  covenant,  or  promife,  is  between  thofe  en-  ^"][j  'jj^J'^. 

tered  into  upon  a  juft,  fair,  and  reafonable  confideration,  and  thofe  in  covenant 

entered  into  upon  no  confideration,  or  a  vicious  one ;  that  the  °'  promife, 

former  will  be  good,  the  latter  void.  j'J  I'ecofered 

in  damages,  the  jury  may  aflefs  them  in  regard  to  the  confideration;  but  otherwife  of  a  boiw  ;  becaufe 
tbea  the  whole  fum  mud  be  recovered,  be  the  damages  or  confideration  never  (0  fmall.     3  Lev.  242. 

T  t  7  And 
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Cro.  Jac.  And  therefore  where  A.  and  B.  living  in  the  fame  town,  and 

596-  being  both  mercers,  A.  defired  B.  to  buy  his  old  goods,  which  B, 

March,  77.    di^>  ^^  f'^^h  a  price,  upon  condition,  that  he  would  not  follow  his 

2R0U,         trade  within  the  faid  town;  this  was  holden  a  lawful  contract ; 

Wffe°^       ly?,  Becaufe  it  was  a  voluntary  reflraint,  and  the  rule  is  volenti 

Bride.    *      non  fit  injuria.     idl)\  That  it  was  made  upon  a  valuable  confider- 

ation,  the  ufe  of  his  trade  being  compenfated  by  the  price  given 

him  for  his  old  goods.     Z^ly-,  That  the  agreement  was  neither 

malum  in  fe,  nor  malum  prohibitum.     j\thlyy  That  a  man  may  bind 

himfelf  not  to  live  in  fuch  a  place,  and  by  confequence  not  to 

trade  there,     ^thly^  That  thefe  kind  of  bonds  are  very  frequent 

in  London. 

10  Mod. 27.       So,  where  the  condition  of  a  bond  was,  that  whereas  A.  had 

I  p.  Wins.    ^^^^''^  t^^  ^°F  "f  ■^'  "^^^o  was  a  baker,  for  the  term  of  fo  many 

181.  S.  c.    years,  and  had  given  B.  fo  much  money  for  it,  the  condition  of 

Fort.  296.     the  obligation  was  fuch,  that  if,  during  the  term  aforefaid,  B. 

chei'v.Rey-  ^^ould  uot  cxercifc  the   trade  of  a  baker  within  the  [a)  parifti 

noids.  where  the  fhop  was,  that  then  the  bond  fhould  be  void,  other- 

[(d)  So  of  a  vvife  to  remain  in  full  force  ;  and  this  was  holden  a  good  bond. 

Comb.  122.     Chefman  v.  Nainby,  2  Str.  739.     3  Br.  P.  C.  349.  S.  C.     Davis  v.  Mafon,  5  Term 
Rep.  118.  S.P.J 

Show.  2.  3o^  ;f  t]^g  condition  of  a  bond  is,  that  the  obligor  fhall  not  buy 

Thompfon '  ^"7  ^ceps-trottcrs  of  any  perfon  of  whom  the  obligee  had  or 

and  Harvey  fhould  buy,  this  is  void,  being  a  reflraint  of  trade,  and  tending 

adjudged.  j-q  ^  monopoly. 

Holt,  674.  '^     ' 

Cro.  Eiiz.  If  the  condition  of  an  obligation  be,  that  the  obligor  fhall  be 

705.  Dob-  always  ready  to  give  evidence,  and  to  teflify  the  truth  in  any  of 

Crew  ad-  ^^  king's  courts,  in  all  things  which  fhall  be  demanded  of  him, 

judged  upon  l^c.  and  that  he  fhall  not  hurt,  endanger,  or  moleft  the  obligee 

dernurrer  j^  }^jg  jg^ds  or  goods,  ratione  alicujus  rei.  this  is  a  good  condition, 

without  ar-  o  -^  .y  '  ^         o  ' 

guHient.        "^'^  "°t  againfl  law ;  for  as  to  the  firft  part,  if  he  had  not  been 

obliged  thereto,  he  had  been  compellable  by  law ;  and  by  the  lad 

part  it  fhall  be  intended  that  he  fhall  not  hurt,  ^c.  tortioufly,  but 

not  to  reflrain  him  from  purfuing  the  obligee  for  felony,  or  other 

juft  caufe. 

Vent.  109.        If  A.  is  imprifoned  for  felony,  and  B.  bound  by  recognizance 

U'atkin^"''    to  profecute,  if  B.  after  gives  bond  to  C.  conditioned  that  B.  will 

adjudged       i^ot  givc  evidence  againft  A.  the  condition  is  againft  law,  and  the 

upon  the       bond  void. 

firft  open- 
ing; ar.d  the  court  recommended  it  to  Serjeant  Paulet,  who  was  a  judge  in  TValti,  where  the  plaintiff 
Jived,  to  have  him  profecuted  for  taking  fuch  bond. 

Collins  V.  [To  a  bond  with  condition  to  indemnify  againfl  a  note ;  the 

^w,"I""'       defendant  pleaded  that  it  was  given  as  a  confideration  for  not  ap- 
pearmg  to  give  evidence  on  a  prolecution  for  perjury  :  it  was  ad- 
judged on  demurrer,  after  two  arguments  in  the  court  of  C.  P., 
that  the  plea  was  good.] 
j8E.  4..  28.       Condition  to  do  a  thing  which  will  be  maintenance,  is  void; 
Roll.  Abr.     gg  ^Q  c^yg  Harmlcfs  from  fuch  an  appeal  of  robbery,  as  B.  hath 
417-  -at,-  ^ 

Caiter,a29.  agamlt  him. 

Alien,  eo.   S.P.  Lcafc 
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Leafe  for  life,  upon  condition,  that  if  the  lefiee  marries  with-  43  E.  3.  6. 
out  licence,  he  fhali  re-enter,  is  (n)  good  condition.  ^^'^''-  '^'"■• 

.  .  .  418-  (a)  So 

is  a  condition  to  lenounce  an  adminiftration.      15  E.  4.  30.     Roll.  Abr.  4.17. 

If  the  condition  of  an  obligation  be,  not  to  fell  the  apparel  of  Roll.  Rep. 
the  wife,  this  is  good ;  though  it  was  objecled  it  was  againft  law,  334-  /-'• 
becaufe  againft  the  liberty  of  the  baron. 

So,  if  a  man  gives  bond  to  a  ftranger,  conditioned  for  the  pay-  Roll.  Rep. 
ment  of  (3)  20/.  yearly  to  his  wife,  this  is  good.  3?4-    Co. 

Lit.  206, 
{h)  But  if  the  condition  be  to  enfeoff  his  wife,  it  is  void,  becaufe  againft  a  maxim  in  law,  and  yet  the 
bond  is  good.    Co.  Lit.  2c6.  b. 

(L)  Of  repugnant  Conditions. 

A    Condition  upon  a  (c)  feoifment  in  fee  not  to  [d)  alien,  is  void  Co.L!t.;23. 
*^  becaufe  it  is  repugnant  to  theeftate.  '<^^°-  3S.t>. 

(f)   So  on  a 

grant  or  devife.      Co.  Lit.  223. But  he  may  be  reftrained  for  a  part'cular  time,  or  from  alienating 

tj  a  particuhr  perfon.    2  Leon.  82.      3  Leon.  182.      Mufchamp's  cafe,  Brid^.  i  32.       {d)   So  a  condi- 
tion that  the  wife  Aall  not  be  endowed,  or  the  hu.Tjinc  be  tenant  by  the  couitefv,  is  :iood.     22  £    7 
jg.b.     Roll.Abr.418.     6C0.41.  S.  P.  '        '  ■  •** 

So,  of  a  condition,  upon  a  feoffment  In  fee,  that  lils  daughters  Dliv.  34, 

(hall  not  inherit  5  for  this  is  repugnant  to  the  eftate,  and  an  at-  R«-ii-Abr. 

tempt  to  eftablifli  a  different  kind  of  inheritance  than  is  allowed  '^ 
of  by  law. 

But  a  gift  in  tail,  on  condition  that  the  donee  fliall  not  difcon-  10  Co.  39. 

tinue,  or  alien  in  fee-tail,  or  for  (e)  life,  is  good;  for  thefe  are  i-i^-^s^Z' 

tortious  a£ls,  which  may  well  be  reftrained  by  condion.  n^"'^'''^^^' 

'  '  J  _  Moor,  39. 

pi.  126.  Vent.  322.  Cro.  E!iz.  35.  Leun.  292.  {e)  Either  f)r  the  life  of  another,  or  his  own 
life  ;  for,  though  an  eftate  for  his  own  life  be  lawful,  yet  the  condition  is  good,  becaufe  the  reveifion 
is  in  the  donor.     Co.  Lit.  223. 

But  (/)  a  liberty  infeparable  from  the  eftate  cannot  be  reftrained  (/)  Hob. 

by  provifo.     Hence  it  Is,  that  an  eftate-tail  hath  [g]  five  clfential  '"°-  ig)^''' 

incidents,  none  of  which  can  be  taken  away  by  any  condition,  cc  Lit^'a' 

ift.  To  be  difpunifliable    of  wafte.     2dly,  That  the  wife  fliall  6  Co.  41. 

be  endowed.     3diy,  That  the  hufband  flrall  be  tenant   by  the  ^  ^°-  ^^* 

curtefy.     4thly,  That  tenant  in  tail  (h)  may  fuffer  a  common  re-  Moor' 601''' 

covery.     Sthly,  That  collateral  warranty,  (whether  with  or  with-  633.  'iCo.* 

out  aflets,  if  made  before  4  Ann.  cap.  16.,)  or  lineal  with  affets,  ^'^■^'  ^^•'• 

bioCo.  ?8.  b. 
.      ^^'^'  Cro.Jac. 

697.  Jones,  58.  Vent.  322.  A.tibl.  379.  (£>)- And  according  to  10  Co.  38.  b.  Roll.  Abr.  41S. 
cannot  be  reftrained  from  making  a  leafe,  within  32  H.  8.  c.  28.  or  levying  a  fine,  within  4  H.  7. 
c.  24.  But  Co.  Lit.  223.  b.  (Oil.  For  the  power  of  making  leafes  is  not  incident  to  his  cdace,  but 
given  to  him  collaterally  by  the  ilatute. 

j4.  made  a  fettlement  of  his  lands  on  his  fon  in  tail,  but  took  2Vern.233. 
a  bond  from  him  not  to  dock  the  entail :  on  a  bill  to  be  relieved.  Freeman  and 
it  was  ruled  in  equity,  that  the  bond  was  good,  and  the  bill  dif-  '^^"'"•*°' 
miffed  with  cofts,  though  the  alienation  was  made  by  the  iffue ; 
for  if  the  fon  had  not  agreed  to  give  the  bond;  the  father  might 
have  made  him  only  tenant  for  life. 

T  t  4  But 
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Moor,  809,  But  where  A.  gave  lands  to  B.  in  tail,  remainder  to  C.  \\\% 
^aVe  a/°°'  *  ^"^^^^"^  *"  like  manner,  and  made  them  enter  into  recognizances 
judged,  by  to  each  Other  not  to  alien  ;  it  was  decreed  in  Chancery,  that  thefe 
the  advice  rccognizances  fliould  be  delivered  up  and  cancelled,  as  creating  a 
CM"ft.      rerpetuity. 

iVern.  351.  So,  where  A.  fettled  his  land  upon  his  daughter  in  tail,  and 
jervisand      fook  a  bond  from  her  not  to  commit  wafte,  the  daughter  levied  a 

fine,  and  committed  wafte,  and  the  bond  being  put  m  fuit,  equity 

relieved  againft  it. 

46 E.  3.  4.        A  gift  in  tail,  upon  condition  that  the  donee  may  alien  for  the 

b.  Co.  Lit.  profit  of  the  ilT'ue,  is  a  good  condition. 
224.  S.  P.    ^  J         fa 

Co.  Lit.  If  a  feoffment  be  made  upon  condition  tbat  the  feoffee  (hall  not 

az3.  b.  alien  in  mortmain,  this  is  a  good  condition,   («)  becaufe  fuch 

fecffinent  be  ^henation  is  prohibited  by  law,  and  regularly  [h)  what  is  prohi- 

made  toba-  bitcd  by  law,  may  be  prohibited  by  condition. 

Ton  and 

feme,  upon  condition  that  they  fliall  not  alien,  this  is  good  to  reftrain  any  alienation  by  deed,  becaufe 
fuch  alienation  is  tortious  and  voidable  ;  but  to  reftrain  their  alienation  by  fine,  is  repugnant  and  void. 
Co.  Lit.  224.  a.  (i)  -'^s  the  alienation  of  an  infant,  or  cf  a  bi/hop  without  his  chapter.  Co. 
J^it.  224.  a. 

I  Co.  84.  a.        (c)  \i  A.  hath  iffue  two  fons  B.  and  C.  and  (</)  covenants  to 

^'f '  j^'j"*^  ftand  feifed  to  the  ufe  of  himfelf  for  life,  remainder  to  B.  in  tail, 

thiugff  i.     remainder  to  C.  in  tail,  iSc  provided  that  if  B.^  kcfc  or  any  of  the 

Ijadnoiflue    hcirs  male  of  his  body  fhall  alien,  l^c.  the  ufes  to  him  limited 

^ft'^b""^h  ^""^  ceafe  only  in  refpe£l  of  him,  as  if  dead,  l^c  &\%  provifo  is 

of  the  con-    repugnant,  impofTible,  and   againft   law  r,  for  the  eftate  of  the 

dition.  tenant  in  tail  doth  not  ceafe  by  his  death,  but  by  his  death  with- 

^°c.°'»^°o    out  iffue. 
PI.S31.  s.c. 

^  And.  134.  S.c.  adjudged,  (t)  Sir  Anthony  Mildmay's cafe,  S.  P.  6  Co.  40.  adjudged.  Moor, 
632.  pi.  86S.  the  court  divided.  Hob,  170.  cited  Cholmley  and  Humble,  S.  P.  Cio,  Eliz.  379. 
adjudged.  Moer,  592.  pi.  799.  adjudged.  And.  346.  adjudged.  1  Co.  S6.  a.  cited.  (</)  So  in 
cafe  of  a  devife,  Germin  and  Alicot,  Moor,  364.  p:.495.  adjudged,  and  agreed  by  all  the  jud^'.es  of 
England,  that  the  provifo  was  repugnant.  And.  i86.  debited,  but  no  judgment,  i  And.  7.  ad- 
judged by  all  the  juftices.  4  Leon.  83.  adjudged  csnt.  But  i  Co.  85.  cited  to  have  been  adjudged,  as 
jn  Moor  and  And.  and  v/^e  Cro.  Jac.  696.  Jones,  5?.  Godb.  102.  Moor,  543.  pi.  721.  anAvide 
Poph.  97.    Brownl.  45.     God.  351,     2  Roll.  Rep.  467.  477.  4S4. 

7  H.  6. 43.        If  a  man  makes  a  feoffment  in  fee,  provided  that  the  feoffor 

**■  f'^oH!'  ffi'ill  have  the  profits,  this  condition  is  void,  (e)  becaufe  it  is  re- 
206.  s.  P.  1    *^  ^  ' 

and  -vide       pugnaut  to  the  grant. 

Cro.  Eliz.  35.  107.  (c)  So  if  there  be  a  leafe  to  three  during  their  lives,  provided  that  one  fhall  not 
take  the  profits  during  the  life  of  the  other  two.  2  Leon.  132,  adjudged,  and  vide  Hob.  170* 
Bulft.  42. 

Co.  Lit.  If  a  man  grants  a  rent-charge  out  of  the  manor  of  D.  (in 

'46  a-  which  the  grantor  hath  nothing)  Wxth  tl  provifo  t\i2.t  it  fhall  not 
grantsVrent  charge  hIs  pcrfon  i  (/")  though  the  repugnancy  doth  not  appear  in 
out  of  land  the  deed,  vet  the  provifo  is  void,  elfe  it  would  take  away  the 
ITath^ti'tk,^'  whole  effea  of  the  grant. 

without  a  claufe  of  diftrefs,  provided  that  it  fiiall  not  charge  liis  perfon,  this  is  void  and  repugnant,  if 
he  gives  not  feifin  upon  the  grant.     6  Co.  58.  b. 

Co.  Lit.  If  a  man  grants  a  rent-charge  out  of  land  to  another  for  life, 

146.  a.        provided  it  fliall  not  charge  the  land,  though  the  grantee  might 

I  o  notwitli- 
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notwlthftanding  charge  his  perfon,  yet  the  provifo  is  repugnant, 
btcaufe  the  land  is  exprefsly  charged. 

If  a  man  grants  a  rent-charge  out  of  land  to  another  for  life,  Co.  Lk. 
provided  it  fhall  not  charge  his  perfon,  and  the  grantee  dies,   his  ^^^  ^• 
executors  may  bring  debt  for  the  arrears;  {a)  for  they  cannot  s.  f. '^^ 
diilrain,  becaufe  the  cftate  in  the  rent  is  determined,  and  the  pro-  {a)  This 
vi/o  cannot  leave  the  executor  without  remedy.  dlrfto^d  T' 

cafe  put  at  common  law,  for  the  executors  of  fuch  tenant  for  life  may  at  this  day  diilrain,  ^er  32  H,  8. 
c.  37. 

If  a  man  makes  a  leafe  for  years,  upon  condition,  that  if  the  Co.  Lit. 

leflbr  grants  over  his  reverfion,  the  lefTee  fliall  have  a  fee,  if  the  37S.  b. 

leflbr  grants  his  reverfion  by  fine,  the  leflee  (hall  not  have  a  fee  ;  jones,  5<> 

for  when  the  fine  transfers  the  fee  to  the  conuzce,  it  would  be  »nd  -viae 

abfurd  and  againft  reafon,  that  the  fame  fineOiould  worican  eftate  Moor,  450. 
in  the  leflee. 

If  an  obligation  is  conditioned  for  the  payment  of  7/.  by  2/.  Lev.  77. 

per  week  till  7  /.  is  paid,  and  that  if  he  fails  of  payment  of  the  ^f'J"""  ^?^ 

2s.  at  any  of  the  days  on  which  it  ought  to  be  paid,  that  the  judged  upon 

obligation   fhall  be  void,    elfe  remain  in  force  ;    this  condition  demurrer  i© 

fhall  be  taken  diftributively  reddendo  ftn^rula  ftngulis^  viz.  that  if  he  t''<=  '^<^f|="''- 

pays  the  7/.  the  obligation  fhall  be  void,  but  that  if  he  fiils  in  that  he  did 

payment  of  the  is.  at  any  of  the  days,  it  fhall  be  in  full  force  ;  not  pay  2 r. 

for  the  obligation  fhall  not  be  taken  to  be  of  no  effe«St,  if  by  any  ^^  °"'-;^^"'*  fi'= 

°     .  ,  ,  ^  J  J     days.  Raym. 

means  it  may  be  made  good.  68,  s.  c. 

adjudged,  becaufe  the  condition  is  lenfeleiis,  and  therefore  the  obligation  is  fingle.     Sid.  1C5.  S.  C.  ad- 
judged, and  that  the  obligation  was  fingle,  and  the  condition  repugnant  and  void. 

If  the  condition  of  an  obligation  be.  That  if  the  obligor  Jh all  die  Jone«,  18a. 
imthoui  ijfuey  that  then  if  he  by  his  lafl  ivillj  or  otherivife  in  his  life-  '^^•°"  ^"'* 
time,  Jhall  laivfully  ajfure  and  convey  certain  lands  to  the  obligee  and  judgcdV"- 
his  heirSy  that  then  the  obligation  flmll  be  void.  Sec.  This  condition  is  totamCu- 
not  repugnant,  but  fhall  be  conftrued  according  to  the  intention  ^'""'  ?!■'• 
of  the  parties,  to  be  colle6"ted  out  of  the  words  of  the  condition,  paim.  55^.' 

s.  c. 

[If  the  condition  of  a  bond  ftate  that  the  defendant  is  truly  2Salk.46> 
indebted,  and  that  the  bond  fliall  be  void  if  the  obligor  do  not  pay,  ^y*-"''^ "' 
and  performance  be  pleaded  on  the  ground  of  the  literal  exprelFion  ;  \^^^^!\^  "5^, 
the  plaintiff  fliall  have  judgment ;  for  when  the  condition  recites  {h)  Thai  it 
a  debt,  and  after  lays  an  obligation  not  to  pay  it,  it  is  in  that  l.^J^,'^^°., 

//\  1-1T  i.       J  '  fuppiv  llilf- 

{b)  repugnant  and  void.]  ticsincon- 

ditions  of  bonds.     2  Show.  j6.   and  'vlde  39  H.  6.  10.     Roll.  Abr.  41J. 


(M)  Of  impolTible  Conditions. 

iF  the  condition  of  a  bond  be  impofhble  at  the  time  of  the  mak-  Co.Lit.zo6. 

-*   ing  thereof,  as  for  the  obligor  to  go  to  Rome  the  next  day,  the  ^**'  96- 

bond  is  fingle,  for  it  is  the  fame  as  if  there  were  no  condition  at  ^^^.'.1.''. 

all;  and  a  feoffment  on  condition  that  the  feoffee  go  to  Rome  on  3ro.  155. 

a  day,  is  abfolute,  for  the  condition  is  repugnant  to  the  feoff-  ^'^  '^* '/  * 

t/\-rn  I  •/•  1  '^'•n  leafes 

ment ;  but  {c)  it  an  eltate  be  to  anfe,  or  a  duty  to  commence  on  for  ife  upon 

a  prece- 
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condition,  z  precedent  condition  that  is  impoflible,  they  can  never  have 
that  if  he       efFe£t. 

goes  from 

the  chinch  of  St. Peter  in  Weflmir.Jier,  to  the  church  of  St.  Peter  in  Rome,  within  three  hours,  to 
have  a  fee,  which  is  impoflible  j  yet  becaufe  it  is  pteccdcnr,  no  fee  can  accrue.  Co.  Lit.  206.  Roll. 
Abr.  420. 

Bro.  tit.  If  a  woman  makes  a  feofTment  to  a  man  that  is  married  to  an- 

ConduicDy  other,  upon  condition  that  he  (liall  marry  her,  this  is  a  good  con- 

^'  dition,  for  his  wife  may  die,  and  then  he  may  marry  her. 

Butf«rfff.  If  the  condition  of  an  obhgation  be,  that  the  obligor  fhall  af- 

Roli.  Abr.  {5gn  to  tJie  obligee  a  commiflion  of  bankrupts,  this  is  an  impoflible 

*'^'  condition,  and  therefore  void,  and  the  obligation  Hngle,  for  it  is 

impoflible  to  sfllgn  the  commiflion. 
22 E.  4.  26.  If  the  condition  be  qtiod  debet  pluere  cras^  this  is  a  good  con- 
Roll.  Abr.  dition ;  for  though  the  obligor  is  not  certain  thereof,  yet  if  he 
**°'  will  take  this  upon  himfelf,  and  run  the  hazard,  he  may  at  his 

peril,  for  this  is  not  impolhble  of  itfelf. 

22 E.  4.  26.  So,  for  the  fame  reafon,  if  tlie  condition  be,  that  xht  pope  fliall 

Roll.  Abr.  [jg  jj.  Wejlminjier  to-morrow,  this  is  a  good  condition. 

Sav.  96.  If  the  condition  of  an  obligation  be  to  fufl:aln  and  maintain  an 

Wood  and  houfe  in  fuflicient  repair,  and'  fo  to  leave  it  at  the  end  of  the 
judeed.^  '  tcriTi ;  though  at  the  time  of  the  entry  into  the  bond  the  timber  was 
2  Leon. 189.  fo  rotten  that  it  was  impoflible  to  fultain  and  maintain  it  in  repair, 
s.  c.  ad-      ygj.  tj^g  obligation  is  good. 

judged,  be-     •'  °  ° 

cauie  tried  by  his  own  a£l }  but  the  law  never  binds  men  to  impoflibilities. 


(N)  Of  the  EfFed  of  a  voitl,  illegal,  or  impoflible 
Condition. 


T  F  a  feofirnent  be  made,  on  condition  that  the  feoffee  fhall  {a)  go 
•■•  to  Rome  on  a  day,  the  efl:ate  of  the  feofl^ee  is  abfolute,  and  the 


Co. Lit. 206. 

{a)  Where 

the  condi-  ...  .  ,         , 

tion  niuft  be  Condition  void  and  repugnant. 

performed  as  near  the  intent  of  the  parties  as  may  be.     Co.  Lit.  219. 


Co.  Lit.  So,  if  the  condition  of  a  feoffment,  l£c.  be  poffible  at  the  mak- 

2c6.  a.  jj^g  thereof,  and  afterwards  become  impoflible  by  the  acl  of  God, 

yet  the  eftate  of  the  feoffee  fhall  remain. 

Co.  Lit.  As  if  the  condition  of  a  feoflrnent,  l^c.  be,  that  the  feoffbr, 

^rf  l/the  ^^'  ^'^'^^^  appear  in  fuch  a  court  next  term,  and  the  feoffor  die 

condition  before,  the  efbate  of  the  feoffee,  Isfc.  {h)  is  abfolute  becaufe  exe- 

be,  that  the  cuted,  and  not  to  be  redeemed  back  but  by  matter  fubfequent. 

fe'jfTee,  be- 
fore fuch  a  day,  fhall  reinfeoffthe  feoffor,  and  before  the  day  the  feoffee  die,  his  eftate  is  abfolute,  be- 
caufe when  the  condition  becomes  impoflible  by  the  aft  of  God,  within  the  time  limited  by  the  mutual 
agreement  of  the  parties,  the  feoffee  is  difcharged  ;  but  quare  of  this  cafe,  for  by  the  exprefs  intent 
of  the  feoffment,  the  feoffee  is  but  an  inftrument  to  re-convey  the  land  of  the  feoffor.  Vide  Co. 
Lit.  219.  a. 

Co.  Lit.  If  the  condition  of  a  bond  be  impoflible  at  the  time  of  the 

-°^'  making  thereof,  as  for  the  obligor  to  go  to  Rome  the  next  day, 

the  bond  is  fingle,  for  it  is  the  fame  as  if  there  were  no  condition 

at  all. 

5  Bttt 
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But  If  the  condition  of  a  bond,  recognizance,  tffc.  is  pofTible  at  Co.  Lit. 
the  making,  but,  before  it  can  be  performed,  becomes  impoflible  ^°^*^", 
by  the  a6t  of  (a)  God,  of  the  law,  or  of  the  obligee,  i^c,  the  \^l  ^^^^^ 
obligation  is  faved.  tion  of  a 

bond  was  to 
fettle  certain  lands  in  fuch  a  manor  by  fuch  a  day,  and  the  obligor  died  before  the  day  j  though  tiic 
bond  was  faved  at  law,  yet  Chancery  decreed  an  execution  in  jfecie,     £<!•  Abr.  18, 


(O)  Of  the  Breach  of  the  Condition :  And  herein, 

I .  What  (hall  be  a  Breach  thereof. 

iF  a  man  makes  a  deed  of  feoffment  of  lands  in  feveral  counties,  Hob,  24. 
-■■  upon  condition  the  feoffee  fhall  reinfeoff  him  of  all  the  land 
■within  twenty  days  after  the  date,  if  livery  is  made  but  of  part 
within  the  twenty  days,  the  condition  is  not  broken,  though  all 
is  not  conveyed  within  the  twenty  days,  according  to  the  letter 
of  the  condition,  which  is  entire. 

If  a  man  leafes  an  houfe  and  land,  upon  condition  that  the  Roll.  Abr- 
leflee  ihall  not  parcel  out  the  land,  nor  any  part  thereof,  from  the  ''■"''■.  ^  "I"* 
houfe,  and  after  the  lefTee  leafes  the  houfe  and  part  of  the  land  ^^d.  42.  * 
to  A.  and  after  leafes  the  refidue  of  the  land  to  C.  this  is  a  breach  90.  S.c. 
of  the  condition;  for  by  the  word  parcellings  is  intended  a  divi-  ^^°"''' '^j^S- 
fion  or  feparation  of  the  land  from  the  houfe ;  and  if  the  firft  jJdged,  that 
grant  be  not  a  forfeiture,  the  fecond  is.  the  firft 

grant  W3S  a 
breach  of  the  condition,  becaufe  every  divifion  and  feverance  of  the  houfe  and  land  is  within  the  words 
and  intent  of  the  condition. 

If  a  lefTec  of  a  houfe  covenants  not  to  leafe  the  {hop,  yard,  or  Roll.  Abr. 
other  thing  belonging  to  the  houfe,  to  one  who  fells  coals,  nor  4-'?-  ~^- 
that  he  himfelf  will  fell  coals  there,  and  after  he  leafes  all  the  ■'^  ^*^  * 
houfe  to  one  who  fells  coals,  he  hath  broken  the  condition. 

If  a  man  makes  a  feoffment  in  fee  of  lands  in  five  counties,  Moor,  823- 
upon  condition  to  re-affure ;  if  the  re-afTurance  is  made  of  the 
lands  in  four  counties,  but  not  in  the  fifth,  the  condition  is  broken 
for  the  lands  in  that  county  only. 

King  Henry  VIII.  granted  lands  to  A.  and  his  heirs,  provided  that  Lit.Rep.04- 
he  and  xhty  perpetuis  futuris  temporibus  itivetiiretit  ^  fiijlwerent  duos  ^°^'  ^^** 
capellanos  in  ecclefta  parochiali  de  W.  ad  orandiim  pro  atiima  H.  8.  his 
heirs  and  fucceflbrs,  ^  ad  celebranda  divina  fervitia  iff  ciiram 
animarttm  parochianoriwi ;  and  A.  conveyed  the  lands  to  B.  and 
his  heirs,  who  appointed  two  chaplains,  one  of  which  was  not 
refident,  but  neglected  his  duty :  this  is  a  breach,  for  the  eflatc 
was  tied  with  the  condition,  into  whofe  hands  loever  it  came,  and 
B.  ought  not  only  to  have  found  chaplains,  but  alfo  to  have  taken 
care  that  they  had  been  fuch  as  would  have  done  their  duty. 

If  two   men,  upon   fale   of  their  wives'  lands,  covenant  that  sjo.nes,  195. 
they  and  their  wives  have  good  right  to  convey  lands,  and  to  ^fl^'ton'dd- 
make  further  aflurance  j  if  one  of  the  women  is  under  age,  this  judged. 
is  a  breach,  for  fhe  hath  not  power  to  convey  the  eflate  accord- 
ing to  the  covenant. 

If 
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RoH.  Abr.         U  a  man  Icafea  for  life,  upon  condition  that  the  leflee  Chill  ttot 

t^i  a  ^°  ^"y  wade,  and   after  the  leflee  fuffers  the  houfe  to  fall  for 

Owen,  92.    want  of  covering  and  reparation,  which  is  not  any  a6l  of  doing, 

S.  P.  ad-     but  a  permiflion  j  yet  it  feems  that  the  condition  is  broken,  for 

judged.         jjjg  words  are,  afiy  luajle,  and  fuch  wafte  is  v/ithin  the  ftatute  of 

Gloiicejiery  which  fpeaks  of  doing  wafte  ;  and  it  feems  that  the 

permiffion  of  the  houfe  to  fall,   may  properly  be  called  doing 

wafte. 

Roll.  Abr.         But  if  a  man  leafe  land,  upon  condition  that  the  leflee  fliaH 

423.  Baf-     „^j  (jo  wafte,  and  after  a   {a)   ftranger  do  wafte,    yet  this   is 

L°o^n"''ad-     "^^  ^"Y  f<»rfeiture,  becaufe  a  condition  fliall  be  taken  ftriclly. 

judged  by  three  judges.  Leon.  64.  S.  P.  4  Leon.  39.  S.  P.  (d)  So  if  the  condition  of  an  obliga- 
tion be,  that  1  flull  not  continue  luch  an  action,  and  my  attorney,  without  my  privity,  continues  »», 
this  ii  no  breach.  Cro.  Jac.  525.  />t-r  UcTdderidge  and  Houghton.  2  Roll.  Rep.  63.  By  Montague 
and  Houshton>  «;</.  Dodderidge,  who  faid,  the  adl  ot"  my  attorney  is  ray  own  afiL 

Roll.  Abr.  If  a  man  makes  a  feoffment  in  fee,  referring  rent,  upon  con- 
4*2.  ad-  dition  if  the  rent  be  behind,  and  no  diftrefs  be  found  upon 
^"fp^eciai*'"'"  ^^  premifes,  to  re-enter  ;  if  the  rent  be  behind,  and  no  dif- 
wcrditl.  trefs  but  a  cupboard  in  a  houfe  locked,  fo  that  the  feoffor 
cannot  come  at  it ;  this  is  a  forfeiture,  for  when  the  place  is  not 
open  to  the  diftrefs,  it  is  all  one  as  if  there  had  been  no  diftrefs 
there. 
Leon.  298.  A.  made  a  feoffment  in  fee  to  the  ufe  of  himfelf  and  his  heirs, 
Rudiardand  gj^^  i\  H.  8.  dcvifed  the  ufe  to  .S.  his  younger  fon,  and  the  heirs 
judged  tiio'  ^ualc  of  his  body,  remainder  to  C  his  eldeft  fon  in  fee,  provided 
it  was  aver-  B.  or  any  of  his  iffue  fhould  not  difcontinue  or  {b\  alien,  but 
xed  this  fine  Qj^jy  j-q  make  a  jointure  for  a  wife  ;  and  B.^  after  the  ftatute  of 
to^makea  ^7  H,  8.  c,  ic,  leafed  for  three  lives,  purfuant  to  the  ftatute  of 
jointure  to  32  H.  8.  c.  28.,  and  after  levied  a  ^x\t  fur  conwzance  de  droit  come 
his  wift.  ^gg^  ^c.y  with  proclamations,  to  the  ufe  of  himfelf  and  his  wife, 
S^c.  "^-J-  ^nd  the  heirs  male  of  their  two  bodies,  the  remainder  to  himfelf 
judged,  be-  in  tail  male,  the  remainder  to  the  right  heir  oi  A.;  this  was  a 
cauie  other  j^rpach  of  the  Condition,  for  he  mi-rht  have  made  an  indefeafible 
mited  by  the  joiuture  by  fine  fur  grant  ^  render;  but  by  this  fine  the  tail 
fine  than  created  by  the  devife  is  docked  j  and  if  he  had  iffue  by  a  former 
what  were     ^ff\{^    they  fliould  not  inherit. 

before,  viTi.  '  1 

the  fee  is  limited  to  the  heirs  ol  At  whereas  it  was  before  limited  to  C.     (A)  What  fhall  be  faid  an 

alienation.     2  Leon.  &i.     3  Leon.  1S2. 

Roll.  Abr.  If  there  be  Itffee  for  years,  upon  condition  not  to  devife  it  to 
4-S.  Cro.  jjj^y  body  but  only  to  his  fons  or  daughters,  and  he  devife  it  to 
s!c^and  {f)  "^  ftf^iger,  and  die,  and  his  executor  never  confent  to  the  de- 
S.P.  by  vife  ;  yet  {d)  this  is  a  forfeiture;  becaufe  he  hath  (f)  done  all 
three  judges  ^y^  ^^^  ^^g  \^  j^jg  power  to  pafs  it  by  the  will,  and  hath  put  it 
(fr  So  if  he  i"  the  power  of  his  executor  to  execute  ic. 

devifci  it  to  his  executors,  and  they  accept  the  fame  only  as  executors.  3  Leon.  67.  4  Leon.  5.- 
So  if  he  de»ifea  it  to  his  executors  for  payment  of  debt'.  Roll.  Abr.  428.  429.  {d')  A  woman  co- 
venants not  to  do  any  a£l  to  difcontinue  or  countermand  nn  a£tion,  and  after  (he  marries, /)tr  qwA,  &c. 
this  is  a  breach.  Gouldf.  59.  (^)  Q^  If  extended  upon  a  judgment  or  recognizaDce  againft  him. 
y\nd.  124.  3  Leon.  3.  (/)  Secu\  if  he  devifes  it,  if  the  lellbr  will  affcnt  j  for  tlieie  nothing  pafles 
bli  the  afient  of  the  leiror  obtained.     Cro.  Eli;.  60. 

If 
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If  leflTce  for  years,  (a)  upon  condition  not  to  alien  without  Ron.  Ai>r. 
the  aflent  of  the  leflbr,  makes  his  executor,  and  {b)  devifes  it  to  4-?- 
him,  and  the  executor  enters  generally,  the  teftator  not  being  in-  ^^°'  ^^^ 
debted  to  any  body,  this  is  a  forfeiture  of  the  condition.  (^)  Eut/a- 

Stik,  AS3, 
a  devife  is  no  bresch  of  fuch  covenant.  (i)  Where  a  devife  fli.ill  be  a  breach  c£  a  condition  not  to 
alien.  Dyer,  45.  b.  Taunton's  cafe.  Owen,  14.  Cro.  Eli2.  330.  Gcuidf.  49  iS;;.  Foph.  106. 
and  vult  Cro.  Eliz.  60.  So  where  thecoihlitian  is,  thar  the  lefiee  Ihal!  not  a  inn  during  his  life,  and  he 
devifes  it,  for  tne  devifee  Ihall  be  faiu  to  be  in  by  aifignmeDC  made  b}  ihc  deviibr  iix  hh  lito-iiiue. 
Dyer,  45.     4  Co.  119. 

If  there  be  a  grantee  of  a  reverfion  upon  condition  not  to  grant  Roll.  Afcr. 
it  over  to  J.  S.  by  his  deed,  and  he  grant  the  reverfion  to  Jf.  S.  ♦'S- 
by  his  deed ;  though  the  leflee  never  attorns,  yet  this  is  a  for- 
feiture, becaufe  he  hath  done  his  endeavour  to  grant  it,  and  put 
it  in  the  povi'er  of  a  ftranger  to  perfe£l  it. 

If  the  condition  of  an  obligation  be,  that  he  (hall  not  be  aiding  Hob.  304. 
and  aflifting  to  is.  in  any  a6lion  to  be  profecuted  againft  X.,  Hut.  40. 
the  obligee,  and  after  the  obligor  joins  in  a  writ  of  error  with  ^°    ^^^* 
£.f  and  another  againft  Z,.,  upon  a  judgment  in  trefpafs  againft  adjudi,td.  * 
them  three,  which  is  apparently  erroneous;  this  is  not  any  breach 
of  the  condition,  for  this  is  not  properly  an  aftion,  but  a  fuit  to 
<iifcharge  hirafcif  of  a  tortious  judgment,  in  which  they  ought  all 
to  join. 

If  a  man  denfes  lands,  upon  condition  that  if  he  does  not  S  Co.  91- 
{c)  permit  the  executors  of  jF.  to  take  the  goods  that  then  were  in  ^°"*  ■'^**- 
the  houfe,  the  eftate  (hould  be  void,  ^c. ;  {d)  a  denial  by  parol  t^BrotTj! 
is  not  any  breach  of  the  provifoy  but  it  ought  to  be  an  a£l  done,  277.  S.  C. 
as  ftiutting  the  door  againft  the  executors,  or  laying  his  hands  on  z"^!"!'^*^'^'.,. 
them  to  refift  them,  or  fuch  like  -acls  *,  fo  that  by  reafon  of  any  condition  of 
fuch  a<3:  he  did  not  permit  them  to  take  or  carry  tlie  faid  goods  a  bond  be- 
according  to  the  provifo.  '"?  ^°  P*'' 

o  r        J  mit  the  ob- 

ligee quietly  to  take,  reap,  and  carry  away  cem ;  coining  upon  the  land  with  (laves,  and  prohibiting  the 
obligee  by  word.  And.  131.  was  adjudged  a  breach.  {d\  Jones,  169.  andiid't  Roll.  Abr.  434.  pi.  \ju» 
Buift.  139. 

MA.  leafes  lands  to  B.  for  years,  and  devifes  it  to  his  wife  'L^rm.^z. 
io  long  zs  fhe  continues  a  widow,  and  if  fhe  marries,  that  her  Haningtoa 
fon  {hall  have  it ;  and  B.  dies ;  and  A.  by  {e)  feoiFment  conveys  ^^j,  ",";* 
the  land  to  the  wife,  and  covenants,  that  from  thence  it  fhall  Owen,  6,  7. 
be  dearly  exonerated  dt  cmnihiis  prior'ibus  hargainis^  Isc,  ^  aliis  ^°^'^^'  55- 
ctieribtu  quihitfcimqttey  and  after  the  wife  marries,  and  the  fon  en-  judged. 
ters  ;  this  is  a  breach ;  for  the  term  not  being  extin£l  by  the  ac-  («)  ^  fin«^ 
ceptance  of  the  feoffment,  the  land  continues  charged  with  this  ^°''^"''S  ^^ 
(/)  poffibiltty.  Jhc  SeTn 

Owen  and  Goulf.  (_/")  Tenant  in  tail  of  a  rent,  purchases  the  land  out  oi  which  it  iffues,  and  makes  a 
feoffment  thereof,  and  covenants  that  it  is  free  from  all  former  incutnbr.inces  j  this  is  a  charge,  thSugh 
oot  in  fjji,  but  in  Cjfpence  j  for  if  tenant  in  tail  die£,  hU  ilTue  nuy  diitxaio,  aod  then  the  «oveaan{  \% 
brok£a.     Owen,  7.    But  -vide  Co.  Liu  3S9.  a. 

If  the  party  who  is  bound  to  perform  a  condition  difables  him-  Co.  Lit. 
felf,  this  is  a  breach  ;  as  where  the  condition  is,  that  the  feolTee  "''  ^-'^' 
fiiall  re-infeofFor  make  a  gift  in  tail,  isfc.  to  the  feoffor,  and  the  co^a'.  a'.' 
ico^cc,  before  he  performs  it,  makes  a  feoffment  or  gift  in  tail,  Rcii.  Abr. 

or  4A7- 
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5  Co.  ai.  a.  or  leafe  for  life  or  years  in  prafenti  oxfuturo  to  another  perfon,  or 
(a)  Though  marry,  or  grant  [a)  rent-charge,  or  be  bound  In  a  llatute  of  re- 
brfngrrwdt  cognizance,  or  become  profeffed  ;  in  all  thefe  cafes  the  condition 
of  annuity,  is  broken,  for  the  feoffee  has  either  difabled  himfelf  to  make  any 
by  which  the  eft^te,  or  to  make  it  in  the  fame  plight  or  freedom  in  which  he 
charged  \b  received  it,  and  being  once  difabled  he  is  ever  difabled,  though 
initio.  Co.  his  wife  fliould  die,  or  the  rent,  ^'c.  {hould  be  difcharged,  or 
Ljt,  zaz.  a.  j^g  {hould  be  deraigned,  l^fc.  before  the  time  of  the  re-con- 
veyance. 
Co.  Lit.  But  if  feoffee,  upon  condition  to  re-lnfeoff,  is  difTeifed,  and 

*"•  '•  after  takes  {b)  wife,  binds  himfelf  in  a  ftatute,  t^fc:  this  is  no 
s.  P."  difability,  for  that   during  the  diffeifm  the  land  is  not  charged 

{b)  A  feme  with  it ;  fo  that  if  the  wife  die,  or  the  conuzee  releafe,  i^c,  and 
tele  enters      after  the  difTeifee  enters,  he  may  perform  the  condition. 

conditioned  that  Ihe  would  from  time  to  time,  and  at  all  times,  upon  requeft,  do  all  fuch  afts  for  the 
•fluring  of  lands,  &c.  at  the  charge  of  the  obligee,  and  after  marries  ;  and  whether  this  was  a  breach. 
Hard.  463.  duhitatur.  It  was  faid,  that  by  the  marriage,  her  hufband  had  a  poflibility  of  being  tenant 
by  the  curtefy,  and  that  now  an  aOurance  could  not  be  made  without  fine,  and  fo  the  obligee  muft  be 
at  a  greater  charge  than  intended. 

Roll.  Abr.  If  there  be  feoffee  upon  condition  to  re-infeofF,  or  to  infcofT 
V^'  c  ^'  ^  ftranger,  and  after  another  recover  the  land  againft  him  by 
tion,  26.  '  (<^)  default,  yet  till  execution  fued  the  condition  is  not  broken,  as 
(f)  Secusy  before  execution  he  is  not  difabled,  for  perhaps  he  will  never 
if  upon  a  £yg  execution  ;  and  if  he  fued  execution  after  he  has  made  the 
title,  Co.  feoffment,  according  to  the  condition,  the  feoffor  may  re-enter 
Lit.  222.  b.    for  the  condition  broken. 

C0.Lit.221.  If  a  man  makes  a  feoffment  upon  condition,  if  the  feoffor  or 
ff  thefeoffo'r  ^^^  ^^^'^  P^^  money  before  a  certain  day,  i^c.j  and  the  feoffor  is 
enters  into  [d)  attainted  of  trcafon,  and  executed  before  the  day,  yet  if  his 
religion, and  heir  is  rcftored  before  the  day,  he  may  perform  the  condition, 
da'^is  de!      ^^^  ^^^^  ^^^  Condition  may  be  performed  at  any  time  before  the 

lajgned.  Co.    day. 
Lit.  221.  b. 

5C0.2C,  21.  If  ^.  leafes  to  B.  for  twenty-one  years,  and  covenants  at  any 
Sir  Anthony  fjj^g  during  the  life  of  5.,  [e)  upon  furrender  of  the  old  leafe,  to 
Main^"ad-  niake  a  new  leafe,  and  after  A.  leafes  to  a  ftranger,  he  hath  dif- 
judged.         abled  himfelf  and  broken  his  covenant. 

2  And.  18. 

S.C.  Moor,  452.  pi.  619.  S.  C.  Cro.  Eliz.  450.  479.  S.  C.  adjudged;  and  after  afTirmed  upon 
a  writ  of  error.  Poph.  lOo,  1 10.  S.  C  adjudged  ;  and  faid,  that  admit  the  leafe  to  the  ftranger  was 
to  begin  at  a  day  to  come,  yet  the  obligation  i*  prefently  forfeited,  (f)  So,  if  the  leflee  aflign  UIs  old 
leafe,  he  difables  himfelf  from  taking  benefit  of  th;  covenant.     Bulft.  zz. 

2.     What  the  Party  muft  do  to  entitle  him  to  the  Advantage 
thereof  J  and  herein  of  Notice,  Requeft,  Tender,  and  Refufal. 

C0.Lit.201.       If  a  leafe  be  made  referving  rent,  and  that  for  the  non-pay- 

b.  202.  a.  ment  the  leffor  may  re-enter,  there  muft  be  an  a£l:ual  demand 

e^Co.^'^6.  made  previous  to  the  entry,  otherwife  it  is  tortious ;  bccaufe  fuch 

Dyer,  51.  condition  of  re-entry  is  in  derogation  of  the  grant ;  and  the  eftate 

Hob.  331.  at  law  being  once  defeated,  cannot  be  reftored  by  any  fubfequent 

Plow.  70.  ^* 

7  Co.  56.      payment*. 

Vaugh.  32,    Sec  z  Ld.  Raym,  7<».     i  Salk.  250.     3  Burr.  1S96,  7.      *  But  now,  on  an  eje£\ment 

brought 
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brought  in  fuch  cafe,  an  aftual  entry  is  not  neceflTary,  the  defendant  in  ejedment  entering  Into  a  role  to 
confcfs  leafe,  entry,  and  oufter.  But  tenants  may  be  relieved  on  paying  all  rent  in  arrear,  and  cofts,  by 
motion.     See  4  Geo.  2.  c.  2S.,  and  11  Geo.  2.  c.  19. 

So  it  is  if  there  be  a  nomine  poena  given  to  the  lefTor  for  non-  Hutc.  42. 
payment,  the   leflbr  muft  demand  the    rent  before   he   can   be   "4- 
entitled  to  the  penalty;  or  if  the  claufe   be,    that   if   the  rent  33°,.**°^* 
be  behind,    the  eftate  of   the  leflee  fhall    ceafe  and    be   void ;  7  Co.  56.  b. 
in  thefe  cafes  there  muft  be  an  a£tual  demand  made;  becaufe  ('')2oH. 6. 
the  prefumption  is,  that  the  leflee  is  attendant  on  the  land,  to  R°o'ii.^Abr. 
fave  his  penalty  and  preferve  his  eftate,  and  therefore  fhall  not  458. 
be  puni{hcd  without  a  wilful  default ;  and  that  cannot  be  made 
appear  without  a  demand  be  proved,  and  that  it  was  not  an- 
fwered  :  (a)  and  the  demand  in  thefe  cafes  muft  be  made  at  the 
day  prefixed  for  the  payment,  and  alleged  exprefsly  to  have  been 
made  in  the  pleading. 

But  where  the  remedy  for  recovery  of  the  rent  is  by  diflrefs,  H^.b.  207. 
there  needs  no  demand  previous  to  the  diftrefs,  though  the  deed  Hutt.13.23. 
fays,  that  if  the  rent  be  behind,  being  laivfully  demanded,  the  lelTor   .,g 
may  diftrain  ;  but  the  lefl"or,  notwithflanding  fuch  claufe,  may  dif-  Moor,  8?3. 
train  when  the  rent  becomes  due :  fo  it  is  if  a  rent-charge  be 
granted  to  A.y  and  if  it  be  behind,  being  lawfully  demanded,  that 
then  A.  fhall  diftrain,  he  may  diftrain  without  any  previous  de- 
mand ;  becaufe  this  remedy  is  not  in  deftrudlion  of  the  eftate, 
for  the  diftrefs  is  only  a  pledge  for  the  payment  of  it,  and  the 
very  taking  of  the  diftrefs  is  a  legal  demand. 

Where  the  remedy  for  non-payment  of  rent  was  by  way  of  {b)  Plow, 
entry,  it  was  {b)  formerly  holden,  that  if  the  rent  was  made  pay-  7°\  J^'<1- 
able  at  any  place  oft"  the  land,  no  demand  was  necefTary  ;  be-  m?Co"-/ 
caufe  the  money  being  to  be  paid  off  the  land,  was  looked  upon  Moor,  40S. 
as  a  fura  in  grofs,  which  the  tenant  had  at  his  own  peril  under-  Cro.Er4is. 
taken  to  pay  :  but  [c)  this  opinion  hath  been  entirely  exploded  :  ^^^'  -  ^''' 
for  the  place  of  payment  doth  not  change  or  alter  the  nature  of 
the  fervice,  but  it  remains  in  its  nature  a  rent,  as  much  as  if  it 
had  been  made  payable  upon  the  land. 

But  where  the  power  of  re-entry  is  given  to  the  lefTor  for  non-  Dyer,  6S6. 
payment,  without  any  further  demand,  there  it  feems  that  the 
leflee  hath  undertaken  to  pay  it,  whether  it  be  demanded  or  not ; 
and  there  can  be  no  prefumption  in  his  favour  in  this  cafe,  be- 
caufe by  difpenfing  with  the  demand,  he  hath  put  himfelf  under 
the  neceffity  of  making  an  actual  proof  that  he  was  ready  to  ten- 
der and  pay  the  rent. 

Alfo,  as  to  the  neceility  of  a  demand  of  the  rent,  there  is  a  dif-  Vaugh.  31, 
ference  between  a  condition  and  a  limitation  :  for  inftance,  if  3^-  ■ 
tenant  for  life  (as  the  cafe  was  by  marriage-fettlement,  with 
power  to  make  leafes  for  twenty-one  years,  fo  long  as  the  lefTee, 
his  executors  or  aftigns,  fhall  duly  pay  the  rent  referved)  makes 
a  leafe  purfuant  to  the  power,  the  tenant  is  at  his  peril  obliged 
to  pay  the  rent  without  any  demand  of  the  leflTor;  becaufe  the 
eftate  is  limited  to  continue  only  fo  long  as  the  rent  is  paid ;  and 
therefore,  for  the  non-performance  according  to  the  limitation, 
the  eftate  muft  detcrciine. 

If 
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Roll.  Abr.  If  ^.  levies  a  fine  of  lands  to  B.  to  the  ufes  of  a  certain  indcn- 
l^+9'  «^-  ture,  in  which  is  contained  this  provifo,  that  if  A.  pays  or  ten- 
three  juf-  ^^^^  20/.  during  his  life,  at  the  font-ftone  in  the  church  of  5.  to 
trees.  B.,  that  then  it  fhould  be  to  the  ufe  of  yi.  in  fee,  a  tender  of 
Lik^'otn^  ^^^  ^^'^^  ^""^  ^^  ^^^  ^^'^  place  is  void,  if  he  {a)  gives  not  notice 
certified  by  to  B.j  that  he  or  his  deputy  may  be  there  to  receive  it,  (b)  be- 
the  judges  caufc  HO  day  Certain  was  appointed. 

«o  the  Chan- 
cellor for  law.     8C0.  92.  S.C.  cited,     2  Bulft.  144.  S.C.  cited,     {a)  But  if  at  any  t'me  he  meets 
Bim  at  the  place,  he  may  tender  the  money.     Co.  Lit.  an.     Cro.  £112.14.     i^)  Velv.  37.     Cro. 
Jac.  9,  10.     Co.  Lit.  211.  a.     Cro.Eliz.  298.     13  Co.  2.     Like  point ;  and  vide  Roll.  Rep.  373. 

Go.  Lit.  If  A.  is  bound  to  B.,  upon  condition  that  C.  (hall  infeofF  D. 

'"•  *•         on  fuch  a  day,  C.  mull  feek  D.  and  give  him  notice  thereof, 

and  requell  him  to  be  upon  th  •■  land  at  the  day,  to  receive  the 

feoffment. 

"Winch,  26.       If  ji.  leafes  his  lands  for  forty  years,  rendering  rent,  and  de- 

cr*b""r'*  vifes  the  reverfion  to  J.  S.  in  tail,  ^c.  provided  that  B.  and  his 

wife  (hall  have  the  rent  to  their  own  ufe  till  J.  S.  comes  of  age, 

upon  condition  that  B.  and  his  wife,  within  three  months  after 

his  death,  enter  into  a  bond  to  his  overfeers  for  the  payment  of 

34/.  per"  anmwti  in  fuch  penalty  as  his  overfeers  (hall  advife ;  and 

ji.  dies,  B.  and  his  wife  muft  give  notice  of  this  to  the  overfeers, 

and  at  their  peril  procure  them  to  advife,  i^c. 

Hob.  24.  -<^.  made  a  deed  of  feoffment  of  lands  in  feveral  counties, 

cited  to  have  dated  the   15th  oi  OBobei-y  /^  Mar.y  upon  condition  the  feoffee 

ed'i6^Eiiz.'   ^^"1^  re-infeoff"  him  of  all  the  lands  within  twenty  days  after 

the  date  of  that  deed  ;  and  yet  becaufe  A.  made  his  feoffment 

but  of  part,  within  the  twenty  days,  it  was  holden,  the  condition 

was  not  broken,  though  all  was  not  re-conveyed  within  the  twenty 

days,  according  to  the  letter  of  the  condition,  which  is  entire  \ 

for  it  was  the  fault  of  A.  it  was  not  conveyed,  without  which  it 

could  not  be  re-conveyed. 

5  Co.  20,  If  .<^.  leafes  to  B.  for  twenty-one  years,  and  covenants  at  any 

21.  adjudg-  tjfj^g  during  the  life  of  B.  upon  furrender  of  the  old  leafe,  to 

4C2.  s!c'.    n^ake  a  new  leafe  for  the  reiidue  of  the  term  ;  and  after  ^.  leafes 

adjudged       to  a  ftranger  ;  though  B.  by  the  words  of  the  indenture  ought 

that  cove-     to  do  the  firft  a£t,  viz.  make  a  furrender,  yet  becaufe  A.  hath 

-witlioQt        difabled  himfelf  to  make  a  new  leafe,  B.  (hall  not  be  obliged  to 

making  any    furrender  his  old  leafe  without  poffibility  of  a  new  leafe,  but  may 

req'o^ft,  tho'  i^jji^g  covenant,  without  making  any  furrender. 

venonCthe  new  leafe  was  to  be  m^dc  upon  requeft.     Cro.  Eliz.  450.     Poph.  109.  S.  C.  adjudged. 

5  Co.  52.  So,  If  a  man  covenants  to  infeoff  J.  S.  upon  requeft,  and  after 

refoived  per    infeoffs  another,  J.  S.  may  have  covenant,  without  making  any 

requefl. 
iSE.j.  27.       If  the  condition  of  an  obligation  be  (r)  to  levy  a  fine  to  the 
^""s*  *^c     o^^'g^^'  ^^  '^  "^^  (^)  l^ound  to  levy  it  if  the  obligee  {e)  doe  snot 
2K*andWf  file  a  "writ  of  covenant  againft  him. 

Roll.  Abr.  422.  S.  p.  cont.  (c)  So  if  the  condition  be,  that  a  ftranger  fljall  levy  a  fine  to  the  ol»- 
ligec.     Hutt.  4S.     Winch.  30.  So  if  the  condition  be  to  acknowledge  a  judgment  to  J.  S.  he 

muft  fue  out  an  original.  V/indi.  30.  Hurt.  48.  (J)  Where  the  obligor  or  covenantor  hath  dif- 
abled himfelf,  the  obligee,  &c.  may  bring  an  adlion  without.  Sec.  3Co.2T.  Moor,  452.  Cro. 
Eli». 450.  479.     Poph.  109.     (f)  Where  the  condition  is  to  P7  all  cofts  that  ihall  be  ftated  by  two 

arbiu.it(»«« 
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W^fttators,  by  the  obligor  anJ  obligee  to  be  chofcn  ;  the  obligee  mutl  chobfe  ah  arbitrator  before  he  can 
fhevv  any  fault  in  the  obligor.     Vent.  71. 

If  the  condition  of  an  obligation   be,  that  the  obligor  fhall  Lev.  93. 
make  all  the  linen  the  obligee  (hall  wear  during  his  life,    the  "''^>  =""'' 
oWigee  mull  deliver  to  the  obligor  the  cloth  of  which  it  is  to  be  3^;',^^^"^^^^  *j 
made  -,  for  all  contracts  are  to  be  interpreted  {a)  according  to  the  not  appcL-- 
intent  and  fubjedt-matter.  jngtheob- 

■'  I'gor  was  a 

fempftrefs,  or  fuch  perfon  that  ufed  to  make  linen  a.-id  find  the  materials,  (a)  As  if  a  tailor  is  bound, 
or  promifes  to   make  a  fuit  of  clothes  for  me,  I  ought  to  ueliver  him  the  Cloth,  bscaufe  it  is  ufual 

for  him  to  provide  it.      Lev.  93.  f,er  Curiam. But  if  a  fhoe-maker  is  bound  to  maitc  me  a  pair  of 

iboes,  hs  is  alfo  bound  to  find  the  leather,  btcaufe  tin:  \i  ulual.     1  Lev.  93.  fcrCur, 

If  a  man  devifes  land  to  another,  upon  condition,  that  if  he  Roll.  Abr. 
pays  4/.  yearly  out  of  the  land  to  the  wife  of  the  devifor  for  her  ^^'• 
life;  adding  over  and  above,  that  his  full  intent  and  will  was,  fl)%ut'ifi 
that  {he  lliould  be  yearly  paid  the  faid  rent  accordingly  ,  the  de-  man  devifes 
vifee  ought  to  pay  this  rent  to  his  wife  (b)  at  his  peril,  without  '^p^:.  to  his 
any  demand  of  the  wife  ;  othcrwife  the  condition  is  broken.  fo  ion '"^as  "* 

iht  A-.Ii  be  effectually  read)  to  demife  it  to  his  heir  at  50/.  paid  yearly,  when  <he  /hall  .lot  dwell  on  it 
herfelf  ^  yet  if  (he  goes  and  lives  ac  another  place,  the  condition  is  not  broken  without  a  tender  and  re-. 
fafal  to  leafe.     Moor,  626.  pi.  85o. 

If  yi.  conveys  lands  to  B.  in  tail,  upon  condition  that  B.y  and  Poph.  jci. 
the  heirs  of  his  body,  fliall  pay  to  the  daughter  of  A.  200/.,  or 
fo  much  thereof  as  fiiall  be  unpaid  at  the  death  of  y^.,  according 
to  the  intent  of  the  will  of  -^.,  and  after  ^.  by  v/ill  devifes  to  his 
daughter  200/.,  viz.  100/.  to  be  paid  that  day  twelve-month 
next  after  his  death,  and  the  other  100/.  that  day  twelve-month 
next  after,  is'c,  and  dies  ;  B.  is  not  bound  to  pay  the  200/. 
without  demand  -,  for  the  payment,  by  the  indenture,  is  referred 
to  be  according  to  the  will,  and  the  200/.  was  devifed  as  a 
legacy,  which  ought  to  be  paid  upon  demand,  and  not  at  the 
peril  of  the  executor ;  and  therefore  the  nature  of  the  payment  is 
altered  by  the  will, 

3.     What  (hall  be  a  Dlfpcnfaticn  therewith. 

If  a  leafe  for  years  be  made  upon  condition  not  to  alien  without  Co.  Lit. 
licence,    and  alter  the  lefTor  licenfe  the  Icflee  to  alien,  and  die  ^^■,,''' , 
before  any  alienation,  yet  the  lefTce  may  alien  ;  for  the  death  of  \^^^^ 
the  leflbr  is  not  any  countermand  j  for  this  wao  executed  on  the 
part  of  the  leflbr  as  much  as  it  could  be. 

So,  if  a  man  leafes  land  upon  condition  that  the  leflee  (hall  not  Roll.  Abr, 
alien  the  land,  nor  any  part  thereof,  and  after  he  aliens  part,  with  47J- 
the  aflent  of  the  leflbr,  he  may  after  alien  the  relidue  without 
his  aflent ;  for  all  the  condition  is  gone  by  this  ;  for  it  cannot  be 
divided  or  apportioned. 

So,  if-^.  leafes  land  to  three,  upon  condition,  that  they,  or  4-Co.i2o. a. 
afiy  of  them,  (hall  not  alien  without  licence  of  the  leflbr;  and  cro/^i? 
afterwards  one  ahens  with  his  afl^ent,  this  difcharges  all  the  con-  8,6.  r'oU. 
dition  as  to  the  other  two.  Abr.  4.71. 

If  {c)  leflee  for  vears  hath  execution  by  e/egit  of  a  moiety  of  the  Moor,  22. 
rent  and  reverfion  againft  the  leflbr,  where  the  leafe  is  upon  con-  f^-^^Sj  *<^' 
<iition,  this  is  a  fufpenfioa  of  ail  the  conditioa  during  the  time  of  ff^^sJif  a 

Vol,.  L  U  u  the 
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flranperhath  the  cxtcnt  J  and  though  but  a  moiety  of  the  rent  is  extended,  yet 
execution  by  ^j^g  gj^tj^g  condition  is  fufpendcd. 

elegit.  * 

Moor,  71.  pi.  193,     Dalf.  yz.     Moor,  91.  and  •vide  4  Leon.  28. 

sCo.  59.  If  a  man  makes  a  feoffment  in  fee  upon  condition  to  re-infeofF, 

adjudged,      anji  jjjg  feoffor  after  diffeifes  the  feoffee,  and  leafes  for  years, 

this  is  a  difpenfation  with  the  condition  during  the  term. 
Cro.  Eiir,         If  a  man  leafes  for  years,  upon  condition  to  be  performed  on 
cfJcn      6    *^^  P^'^'  °^  ^^^  lefTor,  and  before  the  time  of  the  performance  of 
S.  c.  *    '  *  the  condition  he  leafes  to  a  ftranger  for  years,  by  indenture,  the 
condition  is  not  fufpended  or  deflroyed,  but  may  be  performed 
notwithflanding  j  for  it  is  an  cftoppel  only  between  the  lefTor  and 
the  fecond  lefTee. 
Cro.  EHz.         But  if  a  man  makes  a  feoffment  upon  fuch  condition,  and 
c!r   ^'''      ^^^^^  levies  a  fine  to  a  flranger,  the  condition  is  gone. 
Roll.  Abr.         If  a  condition  be  to  recover  certain  land  of  J.  S.  and  thereof 
4j3-  to  en  feoff  another  who  is  party  to  the  obligation  ;  if  he  to  whom 

the  feoffment  is  to  be  made,  accept  a  feoffment  of  the  land  be- 
fore any  recovery  had  by  the  other,  he  hath  difpenfed  with  the 
condition. 

4.  How  far  he,  who  enters  for  a  Condition  broken,  fhall  be  re- 
inflated  in  his  former  eflate. 

C0.Lit.i02.  It  is  laid  down  as  a  rule,  that  he  who  {a)  enters  for  a  condition 
^,°"'  fil    broken,  fhall  be  in  of  the  fame  (b)  eflate  he  was  before :  and 

474.  lame         ■ifrLii  -ti  r  1 

rule.  thereiore  iriall  avoid  all  mefne  charges  and  mcumbrances. 

(a)  He  that  will  take  advantage  of  a  condition,  muft  enter  if  he  can  ;  if  he  cannot,  he  muft  claim  { 
for  a  freehold,  whether  it  lie  in  grant  or  livery,  cannot  ceafe  by  condition  without  entry  or  claim, 
though  the  words  are,  provifo  that  if  he  do  not  pay,  &c.  that  then  the  eftate  (hall  ceafe  and  be  roid,  whe- 
ther the  conveyance  were  by  feoffment,  bargain  and  fale,  or  devife,  &c.  Co.  Lit.  218.  {b)  A  re- 
mainder is  granted  upon  condition,  and  after  the  particular  eftate  determines,  and   the  condition  is 

broken,  the  grantor  Ihall  have  the  land  in  polTeiTion.     z  Roll.  Rep.  60. A  condition  or  limitstion 

annexed  to  an  eftate,  ought  to  deftroy  the  whole  eftate.     i  Co.  86.  b.    6  Co.  40.  b. 

«2E.  3, 19.  As  if  a  feoffment  is  made  to  yi.  upon  condition  for  the  non- 
di't'io'n^'r'  P^y"^s"t  of  certain  rent  to  re-enter,  and  A.  dies,  leaving  a  wife ; 
s.c. '  '  after  which  the  condition  is  broken  by  the  heir  of  y^.j  the  feoffor 
Roll.  Abr.  fhall  re-enter,  and  defeat  the  title  of  dower  that  accrued  to  the 
474-  wife  of  the  feoffee. 

Lit.  §  325.  If  a  man  makes  a  feoffment,  gift,  or  leafc,  referving  rent,  with 
Co^Lit.201,  a  condition  that,  if  the  rent  be  behind,  it  fhall  be  lawful  for  the 
feoffor,  i^c.  and  his  heirs  into  the  land  to  re-enter  ;  in  thefe  cafes, 
if  the  rent  be  not  paid  according  to  the  deed,  the  feoffor  or  leffor 
may  enter  into  the  lands,  and  hold  them  in  his  former  eflate, 
bccaufe  the  feoffment  or  leafe  was  not  abfolute,  but  defeafible  by 
the  non-performance  of  the  condition. 
l^'J.  §  327.  But  where  a  feoffment  is  made  of  land,  referving  rent,  upon 
condition  that,  if  the  rent  be  behind,  it  fhall  be  lawful  for  the 
feoffor  and  Ids  heirs  to  enter  and  hold  the  land,  and  take  the  pro- 
fits till  he  be  fatisficd  and  paid  the  rent  behind  j  this  is  not  a  con- 
dition abfolutely  to  defeat  the  eftate-,  but  the  feoffor  in  this  cafe 
fliall,  upon  his  entry,  only  hold  the  land  as  a  pledge,  or  in  the 

2  nature 


Conlii'tfoniflr*  659 

nature  of  a  diftrefs,  till  the  rent  be  paid  him,  and  the  profits 
(hall  not  go  into  the  account  of  the  rent,  but  (hall  be  applied  to 
his  own  ufe,  that  by  fuch  perception  the  tenant  may  be  obliged 
the  fooner  to  pay  the  arrears  of  rent. 

But  if  the  condition  had  been,  that,  if  the  rant  be  behind,  the  Co.Lit.20j. 
leflbr  fliall  re-enter,  and  take  the  profits  thereof  until  he  be  fatif- 
fied ;  there  the  profits  (hall  go  into  the  account  of  the  rent ;  and 
confequently,  when  the  profits  received  are  equivalent  to  the  ar- 
rear  of  rent,  the  leflee  may  re-enter,  and  hold  it  under  the 
former  leafe. 

And  though  part  of  the  rent  be  paid  him  before  re-entry,  yet  Cro.  jic: 
if  the  whole  be  not  fatisfied  he  may  enter  for  any  part  that  is  ar-  S}^-    Co, 
rear;  becaufe  the  condition  is  to  enforce  the  payment  of  the  whole      *  *  ^* 
rent ;  and  therefore  he  may  take  advantage  for  non-payment  of 
any  part  thereof. 

hefke  for  life,  and  the  reverfioner,  join  in  a  feoffment  upon  Roll.  Abr. 
condition  referved  to  the  leflee ;  if  he  enter  for  breach  thereof,  ''■74- 
this  fhall  not  defeat  the  entire  eftate. 

If  a  man  feifed  of  lands  in  right  of  his  wife,  makes  a  feoff-  C0.Lit.201. 
ment  in  fee  upon  condition,  and  dies ;  and  after  the  condition  is  =•  336.  b. 
broken,  and  the  heir  of  the  feoffor  enters  (a),  it  is  impoffible  he  s_  pj  '^^'  ^' 
(hould  have  the  fame  eftate  which  the  feoffor  had  at  the  time  of  {a)  So  if  a 
the  condition  made  j  for  that  was  in  the  right  of  his  wife,  which  '"^"  '^j'^* 
was  diffolved  with  the  coverture,  and  therefore  when  the  heir  j^eir  "nihe 
hath  entered  for  the  condition  broken,  and  defeated  the  feoff-  part  cf  his 
ment,  his  eftate  vaniflieth,  and  prefently  the  eftate  is  vefted  in  motiier, 

^•L         •/•  '  t  J  makes  a 

thCWlte.  ^       ^  feoffment  in 

fee  upon  condition,  and  dies  ;  the  heir  of  the  part  of  the  father,  who  is  heir  at  common  law,  fliall  enter 
for  the  condition  broken  ;  but  the  heir  of  the  part  of  the  mother  fhall  enter  upon  him,  and  enjoy  the 
land.     Go.  Lit.  iz.  b. 

li  cejlui  que  ufe  after  the  ftatute  of  i  ^.  3.  r.  i.  and  before  the  C0.Lit.202. 
fiatute  27  H.  8.  c.  10.  had  made  a  feoffment  in  fee  upon  condition,  ^  *'-p*33' 
and  had  after  entered  for  the  condition  broken,  though  at  the 
time  of  the  condition  made  he  had  but  a  bare  ufe,  yet  by  his 
feoffment  the  whole  eftate  and  right  being  devefted  out  of  the 
feoffees,  he  ftiould  have  been  feifed  of  the  whole  eftate  in  the 
land. 

Tenant  in  fpecial  tail  hath  iffue  ;  his  wife  dies,  and  he  makes  Co.  Lit. 
a  feoffment  in  fee  upon  condition  ;  die  iffue  dies  ;  the  condition  *°*'  *• 
is  broken  ;  the  feoffor  re-enters ;  he  fliall  be  only  tenant  in  tail 
after  poffibility  of  iffue  extind,  though  when  he  made  a  feoff- 
ment he  had  an  eftate-tall. 

If  a  man  makes  a  gift  in  tail  to  A.^  the  remainder  to  A.  and  Co.  Lit. 
his  heirs,  upon  condition  that  he  fliall  not  alien ;  the  condition  is  ^f ''■■*• .. 
good,  as  to  reftrain  any  difcontinuance  of  the  eftate-tail,  but  as  ^lai  wo^rds  * 
to  the  fee-fimple  it  is  void  and  repugnant ;  and  therefore  fome  the  condi- 
rfre  of  opinion  that  this  is  a  good  condition,  and  that  it  fliall  de-  ^°^^^^^^ 
feat  the  alienation  {h)  for  the  eftate-tail  only,  and  leave  a  fee-  theparticu- 
ihnple  in  the  alienee.  lar  cft-te,  or  to  the  rcmaiadcr  only.    Co.  Lit.  230.  b. 

V\x2  H 
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Cro.  Eiir.         If  thc  father  furrenders  copyhold  lands  to  the  ufe  of  the  fon  lii 
a39.  ad-      £gp^  upon  condition  that  he  fhall  perform  certain  covenants,  and 
^"  ^'  *         the  fon  after  admittance  furrenders  to  the  ufe  of  ^.  in  fee,  upon 
condition  that  if  the  fon  pays  ten  pounds  the  furrender  (hall  he 
void',  and  the  fon  pays  not  the  lo/.,  nor  performs  the  covenants, 
and  the  father  enters,  and  dies  feifed,  and  the  lands  defcend  to  the 
fon,  yet  y^.  cannot  enter  upon  him  ;  for  by  the  entry  of  the  father 
both  the  furrenders  were  defeated,  and  the  fon  may  confefs  and 
avoid  the  eftate  of  u4. 
Co,  Lit.  A  man  being  entitled  to  be  tenant  by  the  curtefy,  makes  a 

30,  b.  feotrmen.  in  fee  upon  condition,  and  enters  for  the  condition 

broken,  and  then  his  wife  dies  j  he  Ihall  not  bq  tenant  by  the 
curtefy  ;  for  though  the  eilate  given  by  the  feoffment  was  con- 
ditional, yet  his  title  to  be  tenant  by  the  curtefy  was  abfolutely 
extinct  by  the  feoffment. 
Co,  Lit.  Tenant  by  homage  anccftrel   makes  a  feoffment  in  fee  upon 

ac2.  a.  b.  condition,  and  enters  for  the  condition  broken  :  it  fliall  not  be 
lo'j.  a'.  holden  by  homage  anceftrel  again,  for  the  right  of  the  prefcrip- 
ao2.  b.  tion  and  privity  of  eilate  were  interrupted  for  the  time  :  fo,  {a)  if 
(^)  For  not-  ^  copyhold  cfcheats  (b).  and  the  lord  makes  a  feoftment  in  fee 

Ingtlieentry   Upon  condition. 

for  the  condition  broken,  the  feigniory  is  extind,  for  that  was  exdufively  extindl  by  the  feoftment-. 

Co.  Lit.  30.  b. 

Co.Lit.ao2.       If  tenant  for  life  makes  a  feoffment  in  fee  upon  .condition, 
*5^'  '■        and  enters  for  the  condition  broken,  he  Ihall  be  tenant  for  life 
X56.       *    again,  but  fubje£l  to  the  forfeiture  •,  for  though  the  eftate  is  re- 
duced, yet  the  forfeiture  is  not  purged. 
4. Co,  ?2.  If  the  conuzee  of  a  ilatute,  ^f.,  or  he  that  hath  lands  till  fuch 

2  Roii.Abr.  2  fujrjj  levied,  furrenders  to  the  reverfioner  upon  condition,  and 
'*'^'  after  enters  for  the  condition  broken,  and  performs  the  firft  con- 

dition, he  fliall  not  hold  over  after  the  extent  incurred,  or  fuch 
time  as  the  money  might  have  been  levied. 
I  C».  75.  b.  If  leffee  for  life  or  years,  upon  condition  to  have  a  fee  if,  ^c. 
grants  his  eftate  upon  condition,  and  after  enters  for  the  condi- 
tion broken,  and  performs  the  firft  condition,  perhaps  the  fee 
will  accrue,  for  the  pofTibiiity  was  not  abfolutely  deflroyed  ;  and 
when  he  enters  for  the  condition  broken,  he  is  in  of  his  old 
eftate. 
Dycr,344.a.  If  a  man  makes  a  feoffment  in  fee  of  a  manor  upon  condition, 
t.^°r^%^'  ^"^  ^^^  feoffee  grants  eftates  by  copy,  and  then  the  condition  is 
jj,'  *"  *  broken,  yet  the  grants  by  copy  fliail  ftand  good,  for  he  was  /egi~ 
iitnus  doniitius  pro  tempore,  and  the  copyholder  doth  not  claim  his 
eftate  out  of  tlie  lord's,  but  by  cuftoni ;  and  if  the  grants  were 
made  after  the  condition  broken,  yet  it  is  all  one,  for  till  entry 
the  feoffee  hath  a  lawful  eftate,  and  the  feoffor  may  wave  the 
advantage  of  the  condition  broken :  but  if  a  leafe  be  made  of 
a  manor  for  years,  on  condition  to  be  void  upon  the  breach  of 
a  certain  condition,  and  the  condition  is  broken,  no  voluntary 
grants  made  afterwards  ftiall  bind  the  leffor,  becaufe  the  eftate  of 
the  leffee  is  void ;  but  if  it  were  for  life,  (fV.,  then  the  grants 
were  good.  5 
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(P)  Of  performing  the  Condition  :  And  herein, 

I.     What  Perfons  may  perform  the  Condition. 

TF  a  man  makes  a  feoffment  in  fee,  upon  condition  to  be  void  Lit.  4  337, 
if  the  feoffor  pays  a  certain  fum  of  money  to  the  feoffee,  and  Co.  Lit. 

the  feoffor  dies  before  payment,  liis  heir  cannot  pay  it,  becanfe  ^^  "*" 

the  time  of  payment  is  pad ;  for  the  condition  being  general,  if 

the  feoffor  pays,  t5V,,  it  is  as  much  as  to  fay,  if  the  feoffor  during 

his  life  pays. 

But  when  a  day  of  payment  is  limited,  and  the  feoffor  dies  LU.  §  337. 

before  the  day,  his  [a)  heir  may  tender  the  money,  becaufc  the  Co.Lit.2o«. 

time  of  payment  was  not  pall:  by  the  death  of  the  feoffor.  fai^So  may 

his  executors  or  adminiftrators,  becaufe  they  reprefent  the  perfon  of  their  teftator.     Lit.  §  337.     Co. 
Lit.  208,  2C9.  a. 

J.  S.  having  iffue  three  fons,  A.y  B.y  and  d  A.  dying  in  his  Eq.  Ahr. 
life-time,    having   iffue  only  a  daughter  -,  J-  S.  devifed  certain   '°^»  ^°7' 
lands  to  his  wife  for  life,  and  after  her  death  to  his  fon  C.  and  Ski'"'* 
his  heirs  ;  provided  that  if  B.  do,  within  three  months  after  the  i  Str.  129. 
death  of  my  wife,  pay  to  C,  his  executors  or  adminillrators,  the  ^'.P' 
fum  of  500/.,  then  the  faid  lands  fhall  come  to  my  fon  B.  and  acondtlon 
his  heirs  ;  the  wife  lived  feveral  years,  and  during  her  life  B.  in  ilridnsis 
died,    leaving   %  D.   his  heir,    who  not   being  heir  at  law  to  °f''aw,  is 

in  not  deviid* 

the  teftator,  the  queftion  was.  Whether  he  could  now,  after  the  bie,  yet, 

death  of  the  wife,  perform  tiie  condition  ?     And  though  it  was  '"mc^  the 

obje<^ed,  that  this  bein^  a  condition  precedent,  and  merely  per-  ^}^}-^^^  ^^ 

lonal  m  iJ.,  who  had  neither  jus  in  rc^  nor  ad  rciiiy  and  could  dcvifeeaay 

{If)  not  therefore  devife,  relcafe,  or  extinguifli  the  condition,  and  take  benefit 

confequently  that  his  heir  could  not  perform  it  after  his  death  ;  f  J^t^'big^'* 

yet  it  was  holden,  and  fo  decreed,  that  the  poffibility  of  perform-  cjmtruc- 


ing  this  condition ^as  an  intereft  or  right,  ox fc'wtilla  juris ^  which  f''"^;  and 
veiled  in  B.  himfclf,  and  confequently  fuch  right,  poffibility,  or  ^'^l^i^^''* 
intereft  defcendeil  on  Iiis  heir,  and,  according  lo  Littleton  fupraj  havereioaied 
may  be  performed  by  him.  ,  or  ^xtin. 

gu'fhed  the  condition.     Eq-  Abr.  icy.  per  Lord  Chancellor* 

If  A.  mortgages  his  lands  to  B.y  upon  condition  that  if  A,  and  Co.  Lit. 
C.  pay  20/.  at  a  day  to  B.,  that  then  he  fhall  re-enter  ;  [c)  A.  ^^'J^'-cf, 
dies  before  the  day,  C.  may  pay  the  money,  l^c,  and  yet  the  let-  ^^^,  ^J^^^  ' 
ter  of  the  condition  is  not  performed.  the  dsy,  A.  may  pay  it.    Co.  Lit.  219. 

But  if  A.  had  been  living  at  the  day,  and  would  not  have  paid  Co.  Lit. 

the  money,  but  had  refufed  to  pay  it,  and  C.  had  tendered  it,  *'9'>« 
B.  might  have  refufed  it. 

If  A.  and  B.  levy  a  fine  to  the  ufe  of  A.  in  fee,  if  B.  does  not  Roll.  Abr. 

pay  10J-.  at  Michaelmas  after,  and  that  if  he  doth  then  pay  the  ^^^-   The 

faid  I  o  J-.  that  then  it  fhall  be  to  the  ufe  of  A.  for  life,  and  after  ^-'^j^'  ^"^^ 

to  B.  in  fee,  and  after  B.  dies  before  Mich.;  it  feems  the  heir  Crokeand 

of  B.  may  pay  the  lox.,  for  this  is  not  more  perfonal,  being  the  J""^'-  ^^*f 

payment  of  money,  than  in  the  cafe  of  Littleton  upon  a  mortgage,  [•g^'^jf.  '"^it 

^rim^ilon  and  Berkley  fv.rr.     Jone:,  350.  S.  C.  and  the CQurt  divided  accordingly.    Winch.  103,  10+. 

y  u  3  It 
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1 16.  118,  119.  with  the  arguments  at  large,  but  no  judgment ;  and  -vide  Co.  Lit.  405.  that  the  he'f 
may  perforin  it.  [After  covenant,  to  Hand  feifed  to  the  ufe  of  B.  and  his  heirs,  with  provifo  of  revo- 
cation on  payment  to  B.  and  his  affigns ;  fi.  diesj  he  may  tender  to  the  heir,  and  revoke.  Allen's 
cafe.  Ley.  55.  b.     Hal.  MSS.] 

Hob.  285.        If  a  man  devifes  land  to  his  daughter  at  her  age  of  eighteen 

adjudged.      years,  and  that  his  wife  (hall  take  the  profits  to  her  own  ufe 

s.c!°ad^^'  till  his  daughter  comes   to  eighteen,    provided   fhe   keep   and 

judged.        bring  up  his  daughter  at  fchool,  ^r.,  and  dies  *,  and  the  wife 

marries  again,  and  dies ;  the  intereft  in  the  lands  accrues  to  the 

hufband ;  for  the  keeping  and  education  of  the  child  is  not  of 

fuch  particular  privity,  but  it  may  be  effedually  performed  by 

another. 

49  E.  3.  If  two  are  InfeofFed  to  re-infeoff,  if  one  refufes  to  re-infeoff, 

'"•  ''■ ,       the  other  cannot  perform  the  condition  by  a  feoffment  of  the 

Roll.  Abr.  *  ' 

421.  s.c.    whole. 

3  H.  f.  3.  b.  If  the  condition  of  an  obligation  be  to  pay  a  lefs  fum  -,  if 
Roll.  Abr.  ^^^  j^,y  fervant,  by  my  command,  tenders  it  to  the  obligee,  this 
ta)'sl',\f'z  is  fufficient. 

Granger  tenders  for,  and  by  the  aflent  of  an  infsnt  above  fourteen.     Moor,  222.  pi.  137.  per  Curiam. 

Lit.  ^  334.  If  a  man  makes  a  feofFment  in  fee  by  way  of  mortgage,  upon 

Watkin  and  condition  to  be  void  upon  payment  of  money  by  the  feoffor  at  a 

S.p!'tho'  <l^y>  if  ^  flranger  of  his  own  head  tenders  the  money,  the  feoffee 

tendered  for  is  not  bound  to  receive  it. 

an  infant. 

Leon.  34.  agreed  fer  Curiam .     Moor,  222.  pi.  3.  61.  admitted /•iT  Ca^ww;.     Cro.  Eliz.  132.  faid  by 

Coke  to  be  adjourned.     Owen,  34.  S.  P.  fer  Coke. 

Co.Lit.206.       But  if  the  feoffee  accepteth  it,  this  is  a  good  fatisfadlion,  and 
b.  207.  a.    ^i^Q  mortgagor  or  his  heirs,  agreeing  thereto  afterwards,  may  re- 
enter, but  the  mortgagor  may  difagree  thereto  if  he  will, 
(i)  Co.  Lit.       Guardian  {b)  in  focage,  or  by  knight-fervice,  may  upon  fuch 
206.  b.        mortsasre  tender  money  in  the  name  of  the  (c)  heir. 

Watkin  and  '^   °  •'  ^  * 

Aftwick,  S.  P.  I  Leon.  34.  agreed  fer  Curiam  ;  but  it  being  found  that  the  tender  was  made  by  h!s 
mother,  and  that  he  was  within  age  generally,  it  was  prefumed  he  was  above  fourteen,  and  out  of  her 
tuflody.  Owen,  137.  agreed,  but  found  as  before,  Moor,  222.  pi.  36r.  admitted  ft-r  Curiam;  but 
found  the  mother  was  not  guardian  in  focage.  Owen,  34.  S.  C.  cited  to  have  been  adjudged,  thnt 
the  tender  of  the  mother  was  not  good,  becaufe  it  did  not  appear  within  the  verdict  of  what  age  the 
infant  was.  (c)  But  if  the  heir  be  an  idiot,  a  ftranger  of  his  own  hc.;d  may  tender  the  money  for  him. 
Co.  Lit.  206.  b. 

Lit.  %  336.  If  A.  infeoffs  i?.,  upon  condition  that  B.  (hall  pay  money  at  a 
Co.  Lit.  ^^y^  g^fj  j^^  before  the  day  enfeoffs  C,  now  C.  hath  an  intereft 
s'co.o'e.b.  i"  the  condition,  and  may  tender  the  money  at  the  day  for  the 
s.  P.  cited,    fafeguard  of  his  eftate. 

Lit.  §  336.       And  fo  alfo  may  B.y  being  party  and  privy  to  the  condition, 
Co.  Lit.  207t  b. 

a.    To  whom  the  Condition  Is  to  be  performed. 

Co.  Lit.  If  a  man  bargains  and  fells  lands,  with  a  provifo,  that  if  the 

*8°    ?^^'^'  ^^"^^*'i  hefore  fuch  a  day,  pay  fo  much  money  to  the  vendee,  his 

5  Co'.  96?     J^eirs  or  affigns,  that  the  fale  fhall  be  void  ;  the  vendee  before  the 

day  makes  his  executors,  and  dies,  and  the  vendor  tenders  the 

money  to  the  e.xecutors,  this  is  not  good,   becaufe  the  word 

njjigtis 
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•Iftgm  mufl  be  underflood  to  be  afTigns  of  the  land  in  its  primary 
and  original  fignification ;  and  where  there  is  an  exprefs  provi- 
(ion,  to  whom  the  tender  and  payment  is  to  be  made,  the  execu- 
tor is  excluded  ;  for  exprejjitm  facit  cejfare  taciturn  *.  *  See  infra. 

But  if  a  man  makes  a  feoffment  in  fee,  upon  condition  that  C0.Lit.21o. 
the/'j^^'f' fhali  pay  20/.  to  the  fcofory  his  heirs  or  afligns,  here  5C<^-96»97« 
the  primary  fignification  of  the  word  ajfigns  fails,  becaufe  there 
can  be  no  aflignment  of  the  land  of  which  he  hath  enfeoffed  an- 
other ;  and  fince  the  original  fenfe  of  the  word  fails,  left  it  (hould 
be  wholly  infignificant,  the  fecondary  fenfe  of  the  word  is  to  be 
taken,  viz.  the  affignees  in  law,  which  the  executors  are  quoad 
the  perfonal  eftate  ;  and  therefore  the  payment  is  good  either  to 
the  executor  or  heir. 

If  the  condition  be  to  pay  the  money  to  thtfeoffeey  his  heirs  or  5  Co.  96. 
afligns,  and  he  make  a  feoffment  over,  it  is  in  the  eieclion  of  ^^°-  ^'"• 
the  feoffor  to  pay  the  money  to  tlie  firft  or  fecond  feoffee,  be-  \/[Zof^  yog. 
caufe  by  the  words  he  may  pay  it  cither  to  him  or  the  allignee  :  pi.  989. 
fo   if  the  firft  feoffee  dies,  in  this  cafe  he  may  pay  it  to  his  p""'*^"  ^77' 
{a)  heir,  or  the  affignee  for  the  fame  reafon ;  nor  is  he  obliged  to  (^j'jf  tj,e 
take  notice  of  the  validity  of  the  fecond  feoffment,  to  which  he  condition  be 

executors  or  afligns,  and  the  feoffee  makes  his  fons  executors,  and  dies,  and  adminiftration  i^  com- 
mitted during  their  minority,  ic  is  the  faf'eft  way  to  pay  the  money  to  the  executors,  or  one  of  them, 
for  the  adminiftrator  is  but  a  bailiff  to  them.     3  Leon.  103. 

If  a  man  makes  a  feoffment  in  fee  by  way  of  mortgage,  upon  Lit.  §339. 
condition  to  be  void  upon  payment  of  the  money  by  the  feoffor  ^°*  L''- 
at  A  day,  if  the  feoffee  dies  before  the  day,    the  money  ihall  y^ehTiYHi 
be  paid  to  the  executors,  and  not  to  the  heirs  of  the  feoffee,  be-  title  Mart- 
caufe   it   ftiall   be  intended  the  eftate  was   made  by  reafon  of  ^^^'' 
the  loan  of  the  money,  or  for  fome  other  duty. 

But  if  the  condition  be,  that  if  the  feoffor  pays,  ^t-.  to  the  Lit..  ^339. 
feoffee  or  his  heirs,  if  he  dies  before  the  day,  the  payment  ought  ^""^q^^^^' 
to  be  made  to  his  heir,  and  not  to  his  executors  ;  for  defignatio  Brownl.  66." 
unlus  ell  exclufio  alterius.  S.P.  ad- 

•^  -^  judged. 

If  the  condition  of  an  obligation  be  to  pay   10/.  per  annum^  HetLii5. 
after  the  death  of  the  obligee,  to  the  executors  of  the  obligee,  ^"-  ^^?- 
for  the  ufe  of  his  children,  and  he  die  without  making  any  exe-  -^qx  t\<'%-v\de 
cutors,  the  money  {hall  be  paid  to  his  adminiftrators.  Roll.  Abr. 

916. 

If  A.  pawns  a  jewel  to  B.  for  25  /.,  but  no  certain  time  is  ap-  Cro.  Jac. 
pointed  for  the  redemption  thereof,  and  after  B.  being  fick,  his  ^,4+*  „^'*" 

•r-1-  r  1        -ii-rr  ii-  •  r>  J    John  Rat- 

wife  m  his  preience,  and  with  his  aiient,  dehvers  it  to  C,  and  ciiff  and 
B.  dies ;  the  money  muft  be  paid  to  the  executors  of  5.,  and  not  Davis,  ad- 
to  C,  becaufe  by  the  delivery  of  the  feme,  with  the  affent  of  the  ^^^^^\  g^ 
baron,  there  paffed  no  intereft,  but  a  cuftody  only.  S.c.  ad-* 

judged  ;  and  (aid,  it  would  be  fo  even  if  he  delivered  over  upon  a  confideration  ;  and  that  it  was  not 
like  a  m  )rtgage,  for  that  there  he  that  hath  the  intereft  ought  to  have  the  money.  Bulft.  29,  30.  S.  C. 
adjudged,  though  it  appears  that  B.  wiflied  C.  to  keep  it  fafely  till  the  money  was  paid  ;  but  31.  b/ 
Fleming,  Ch.  Juft.  it  had  be;n  othcnvife  if  C.  had  paid  the  money,  &c.     Noy,  137.  S.  C. 

Uu  4  If 
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Roll.  Abr.  If  the  condition  be  to  leafe  certain  lands  for  three  lives  t(5 
rf^'  -^°"*  ^^^  obligee  or  his  afTigns  ;  and  after  the  obligee  demand  a  leafe 
3Buirf.'i68.  to  be  made  to  three  fir  angers  for  their  lives,  he  ought  to  make 
Bridg.  39.  it  them  accordingly,  otherwife  the  condition  is  broken;  for 
f '  p'  ^"       here,  by  the  word  rj/igf/s,  is  intended  nffigns  by  tiomitmtiofjy  for  he 

cannot  have  other  aOlgns,  inafmuch  as  the  eftate  is  not  aflignable 

before  he  hath  it. 
Hed.  115,         [If  the  condition  of  an  obligation  be  to  pay  10/.  per  ann.  after 
Lit.  Rep.      ^]^g  death  of  the  obligee,  to  the  executors  of  the  obligee,  for  the 

ufe  of  his  children,  and  he  die  without  making  any  executors,  the 

money  fhall  be  paid  to  his  adminiflrators.] 
Roll.  Abr.  If  a  man  be  bound  in  20/.,  upon  condition  to  pay  10/.  to  fuch 
4^1.  Peafe  perfon  as  the  obligee  {hall  name  by  his  laft  will,  and  after 
man  v!'^  ^^^  obligee  name  no  perfon  by  his  will,  the  obligor  is  not  bound 
Wpad,  Hob.  to  pay  it  to  his  executors,  becaufe  the  condition  hath  reference  to 
5.  Godb.  j^js  nomination. 
jCa.  S.C. 

adjudged  ;  and  per  Coke,  there  is  a  diverfity  where  the  condition  is  to  pay  lo/.  to  the  aflignee  of  the 
obligee,  and  where  to  the  obligee  or  his  afijgns ;  for  in  the  lalt  cafe,  it  velts  as  a  duty  in  the  obligee, 
and  Ihall  go  to  his  executors.  Moor,  855.  S.  C.  adjudged.  [The  conufee  of  a  fine  leafes  to  the 
conufor  for  99  years,  with  condition,  if  the  lefTecpiys  to  the  leffor,  his  heirs  and  afTigns,  that  the  ufes 
limited  to  the  conufee  and  his  heirs,  by  an  indenture,  (hould  ceafe  :  the  leffor  dies.  Lord  Nottingham 
was  of  opinion,  that  the  u(es  ihould  not  ceafe  by  pnyment  to  the  adminiftratcr  of  the  leffor,  becaufe  he 
may  be  an  affignee  in  deed  as  here,  nth  May  1675.  Sir  Andrew  Young.  Lord  Nottingham's  MSS. 
notes. — Upon  a  fine,  the  ufe  of  land  was  limited  to  A.  for  80  years,  with  a  power  to  A.  and  his  afligna 
to  make  leafes  for  three  lives,  to  commence  after  the  determination  of  that  term.  A.  affigned  over  to 
B.  5  B.  died,  having  .made  his  will,  and  appointed  C.  his  executor.  C.  affigned  over  to  /?.;  D.  in  pur- 
fuance  of  the  power,  made  a  leafe  for  life.  The  queftion  was,  whether  D.  was  fuch  an  aflignee  of  yf,  " 
as  to  have  power  to  make  this  leafe  ;  or,  whether  it  ihould  extend  only  to  the  immediate  afTigneea 
oi  A.  ?  The  doubt  in  this  cafe  was  the  greater,  as  there  had  been  a  defcent  upon  an  executor.  The 
cafe  of  Peafe  and  Stileman  was  cited,  where  it  was  faid,  that  an  executor  or  adminiftrator  fhould  not, 
in  fome  cafc",  be  faid  to  be  a  fpecial  afiignee.  But  all  the^rourt  feemed  to  incline  to  the  contrary,  and 
that  £>.  ihould  be  called  an  affignee,  well  enough  for  the  purpofe  of  making  the  leafes  in  queftio  1,  and 
that  fo  fhould  any  perfon  who  came  to  the  eiUte  under  the  lirft  leffee,  though  there  ihould  be  twenty 
mefne  aiiignments.  And  afterwards,  in  the  Michaelmas  term  follov\'ing,  judgment  was  given  ac- 
cordingly.    Howe  v.Whitebanck,  i  Freem.  476.     Co.  Lit.  aio.  a.  note  i.   i3thedit,] 

5  Co.  97.  If  ^.  feifed  in  fee  by  indenture  enrolled,  covenants  with  5., 

Leon.  252.  t-Jiat;  if  ^^  payg  to  ^_^  hjo  heirs  or  afTigns,  400/.  at  a  day,  that 
then  A.  and  his  heirs  Ihall  ftand  feifed  to  the  ufe  of  B.  and  his 
heirs  *,  and  A.  devifes  to  his  wife  during  the  minority  of  his  fon, 
^nd  dies  ;  the  money  fhall  not  be  paid  to  the  wife,  for  fhe  is  not 
aflignee  ;  the  reverfion  being  in  the  heirs  of  A. 
5  Co.  97.  But  if  A.  had  made  a  leafe  for  life,  the  remainder  to  another 

in  fee,  the  leffee  for  life  had  been  an  affignee. 
5  Co.  97.  a.       And  it  was  faid,  that  \i  A.  had  conveyed  over  his  whole  eftate 
in  p'art,  yet  fo  long  as  A.  had  any  part  remaining,  the  tender 
ought  to  be  made  to  him. 
42E.  3.  13.       If  ^'^^  condition  of  an  obligation  be  to  pay  10/.,  ?5'r.,  it  is 
b.    Roll,      a  good  performance  if  he  pays  it  to  his  {a)  deputy. 

Abr.  421. 

(a)  A  bond  was  conditioned  for  the  delivery  of  forty  pair  of  ihoes  at  Hvlbourv-br'idge,  within  a 
month,  to  J.S.  a  common  carrier,  for  the  ufe  of  thi"  obligee,  and  J-S.  did  not  come  to  Londirt 
within  the  month,  but  the  obligor  delivered  them  to  his  porter;  and  it  was  adjudged  a  good  perform- 
ance. ioT  that  the  delivery  to  the  man  was  a  delivery  to  tlie  mafter,  witliin  the  intent  of  the  conditior,' 
z  Mod.  309. 

If 
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If  the  condition  of  an  obligation  is  to  pay  2o/.  to  the  obligee,  Moor,  68. 
ahd  other  the  parifhioners  of  D.,  it  (a)  may  be  paid  to  any  two  ?'\^l3- 

c     ,                       ^                                             \   I        4  s.  (")  Where 
01    them.                                                                                                                                 the  condi- 
tion is  to  pay  money  to  baron  and  fenae,  it  may  be  pleaded  to  have  been  paid  to  the  baron  only. 
Goulf.  73.  and  vide  %  Sid.  41. 

3.    At  what  Time  it  may  be  performed. 

If  a  man  makes  a  feoffment  in  fee,  upon  condition  that  the  Lit.  ^  337, 
feoffor  upon  payment  of  fuch  a  fum  of  money  to  the  feoffee  Co.Liuaol. 
without  limitation  of  time  (hould  re-enter,  the  feoffor  hath  time 
during  life  to  pay  the  money  to  the  feoffee  during  his  life;  but  if 
either  die  before  that  time  is  elapfed,  which  is  fet  by  the  parties 
for  the  performance  of  the  condition,  the  feoffment  is  abfolute : 
but  if  the  payment  were  to  be  made  to  the  feoffee,  his  heirs  or 
executors,  then  the  feoffor  hath  time  during  life. 

But  if  the  condition  be,  that  the  feoffee  fhall  pay  money  to  zAnd.yj, 
the  feoffor,  it  mufl  be   paid  in  convenient  time,  for  it  is  not 
reafonable  the  feoffee  fliould  have  the  benefit  of  the  land  without 
payment. 

If  the  condition  of  an  obligation  be  to  do  a  local  a(f!l  to  the  Co.  LTt. 
obligee,  to  which  the  concurrence  of  the  obligor  and  obligee  is  ^°^*  ^• 
neceffary,  as  to  make  a  feoffment,  ^r.,  (no  time  being  limited)       *'  ^°" 
the  obligor  hath  time  during  his  life  to  perform  it,  if  not  haftened 
by  requeft. 

But  though  the  condition  is  local,  yet  if  it  may  be  performed  Co.  Lit. 
for  the  benefit  of  the  obligee  in  his  abfence,  as  the  acknowledg-  3*^*  *•   . 

r    -    •  r    T.-  J     •  •         •  t-.   .      u       J  ?      6C0. 30.  b. 

ment  or  latisiaction  upon  record,  circ,  it  ought  to  be  done  m  Hard.  10. 
convenient  time.  s.  c.  and  s.p.  cited. 

When  by  the  condition  the  obligor,  feoffor,  feoffee,  or  ftranger,  Co.Lit.20S. 
are  to  do  a  fole  {h)  a£l;  or  labour,  as  to  go  to  Rome^  ^r.,  they  ^,"'/.  \ 
ihall  have  time  during  life,  and  cannot  be  haftened  by  requeft.       •„  ^^  ^^^ 

ner  concerns  the  obligee,  feoiTor,  &c.  nor  is  for  their  benefit.     6  Co.  31.  a.  b.     Leon.  115. 

The  Lord  Clifford  held  l^c.  in  capite,  and  the  king  licenfed  him  Co.Llt.202. 
to  alien  to  B.  and  C,  fo  that  they  faould  give  the  fame  to  my  ^^'^.^■'' 
Lord  Clifford  and  the  heirs  of  his  body,  the  remainder  over;  and. 
the  Lord  Clfford^  according  to  the  licence,  enfeoffed  B.  and  C, 
and  before  any  re-conveyance  the  Lord  Clifford  died  ;  and  it  was 
adjudged  his  heir  might  enter  ;  for  if  they  fhould  make  the 
eftate  to  the  iffue  of  the  Lord  Clifford^  the  king  might  feize  for 
want  of  a  licence,  and  that  in  default  of  the  feoffees. 

When  the  aft,  by  the  condition  of  an  obligation  to  be  done  to  e  Co.  31. 
the  obligee,  is  of  its  own  nature  tranfitory,  as  payment  of  mo-  Co.Lil.2oS. 
ney,   delivery  of  charters,  and   the  like,   and   no   time   limited,  ^^^^  *',g 
it  ought  to  be  performed  in  [c)  convenient  time.  s.  c.  and 

fcveral  cafes  there  cited  ta  this  purpol'e. 

So,  if  the  condition  of  an  obligation  be  to  pay  a  lefs  fum,  and  Roii.Abr. 
no  day  of  payment  limited,  he  ought  to  pay  it  prefently,  fcllicety  436-  Cro. 
within  a  convenient  time. 

If 
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Roll.  Abr.  If  the  condition  of  an  obligation  be  to  pay  a  Certain  fum  to  ^ 
437.  (fl)So,  ftranger,  without  limiting  any  time,  this  ought  to  be  done  (a)  in 
condition      convenient  time. 

was,  in  convenient  time  to  affure  the  land  for  the  malntainance  of  a  fchool,  and  tlie  devifee  did  not  dd 
it  in  eight  years,  Co.  25.  b.  it  was  adjudged  a  breach. 

Roll.  Abr.  If  the   condition  of  an  obligation  be  to  pay  fo  much  to  a 

440.  (b)Co.  Granger  fuch  a  day  ;  if  he  pays  it  before  the  day,  (b)  this  is 

Cro.  Car.  '  a  good  performance,  [c]  becaufe  payment  before  contains  pay- 

284.  Cro.  ment  at  the  day. 

J*c-  435' 

Moor,  367.  pi.  50a.  and  "j'ltl'e  2  Sid.  7".  (c)   And  upon  folv'it  ad  diem,  fuch  payment  may  be  given 

in  evidence.  Moor,  267.  Cro.  Eliz.  14.2.  And.  198.  Sav.  96.  Owen,  45.  Dyer,  222.  Godb.  10. 
Moor,  47.  adjudged. 


2  Saund.  So 
I  Sid.  444. 
1  Mod.  43. 
aKeb.  612. 
619.     Ri- 
chards V. 
Hodges. 
See  4  Ann 


[But  after  a  breach  the  defendant  cannot  plead  his  being  ready  • 
to  pay ;  as,  where  in  debt  on  a  bond,  conditioned  to  fave  a  parifh 
harmlefs  concerning  a  baftard  child,  which  the  defendant  was 
forced  to  father,  he  pleads  »on  davinijicat.;  the  plaintiffs  reply, 
that  the  child  was  ready  to  ftarve,  and  that  therefore  they  put  it 
out  to  nurfe,  which  coll  them  4/.;  defendant  rejoins  that  he  was 
c.  16.  §12.  ready  to  re-pay  the  money,  and  fave  the  parifli  harmlefs  j  upon 
this  they  demurred,  and  had  judgment,  becaufe  the  rejoinder  is 
a  departure  ;  for  the  defendant  ought  to  have  taken  iflue  upon 
the  child's  being  ready  to  ftarve  ;  for  if  the  plaintiffs  were  once 
at  expence  about  the  child,  and  were  aftually  damnified,  the  de- 
fendant's being  ready  to  pay  the  money  will  not  fave  the  condi- 
tion of  the  bond,] 

If  a  devife  be  to  A.^  upon  condition  that  he  pays  the  debts  of 
the  teftator,  he  muft  pay  them  in  a  convenient  time,  otherwife 
the  condition  is  broken  •,  but  where  lands  are  devifed  to  be  fold 
for  that  purpofe,  the  devifee  is  not  obliged  to  pay  the  debts  be- 
fore he  can  find  a  purchafer  for  the  lands. 

If  A.  conveys  a  manor,  to  which  an  advowfon  is  append- 
ant, to  J.  S.  in  fee,  upon  condition  that  J.  S.  {hall  re-grant  the 
advowfon  to  A.  for  his  life,  and  if  it  happens  not  to  be  void  in 
his  life,  then  one  turn  to  his  executors  ;  though  in  this  cafe 
J.  S.  hath  all  his  life  to  re-grant  it,  if  he  be  not  haftened  by  re- 
queft,  and  the  church  do  not  become  void  in  the  mean  time, 
yet  if  the  church  become  void  during  his  life,  before  any  re- 
queft,  the  condition  is  broken,  becaufe  the  feoffee  cannot  have 
all  the  effedt  which  was  intended  him  by  the  re-grant,  which 
was  to  have  all  the  prefentations  during  his  life. 

If  A.  enfeoffs  B.  the  firft  of  May^  upon  condition  that  he 
ihall  grant  to  A.  an  annuity  or  rent  during  his  life,  payable 
yearly  at  Michaelmas^  and  the  Annunciation  \  in  this  cafe  the 
feoffee  hath  not  time  to  do  it  during  his  life,  but  he  ought  to 
do  it  {d)  before  the  firft  of  the  faid  feafts,  for  otherwife  A.  can- 
not have  all  the  advantage  of  the  rent  intended  him  by  the  con- 
dition. 

may  do  it 

any  time  during  his  life,  if  it  fo  long  continues  a  reverfion,  If  he  be  not  haftened  by  requeft.     Lev.  44* 

If 


Roll.  Abr 
437. 


a  Co.  7S. 
Lord  Crom 
well's  cafe, 
a  And.  69. 
Moor,  472. 
S.  C.    Co. 

Lit.  222. 

And.  17. 
Moor,  105. 


Co.  Lit. 
XoS.   b. 
Moor,  472. 
Cou'f.  117 
S  Co.  79. 
{d)   Where 
one  is  to 
grant  a  re- 
verfion,  he 
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If  an  obligor  or  feofTee  be,   by  force  of  tlie  condition  of  a  Co.Lit.zo8. 
bond  or  feoffment,  to  pay  money,  or  make  a  feoffment  to  a  ^f^  S"'.'*" 
ftranger,  they  mult  do  it  prefently,  and  [a]  muft  give  notice  to  tionbeto~be 
the  ftranger,  and  they  fliall  not  fave  the  condition  by  making  a  performed 
tender  thereof,  if  the  other  refufes  to  accept  of  it,  for  where  one  J?  ^^^^"^ 
undertakes  to  do  an  adl  td  a  ftranger,  he  muft  at  his  peril  take  only,  wha 
care  of  the  performance  of  it.  is  to  take 

advantage 
of  the  breach  of  the  condition,  the  feoffee  is  not  bound   ta  do  It  before  requeH.      Roll.  Abr.  4.35. 
Moor,  471. 

If  ^.  be  bound  to  B.  that  C.  (hall  infeofF  D.,  C.  has  time  Co.  Lit. 
during  his  life  to  do  it,  unlefs  he  be  haftcned  by  requeft  ;  and  1°^'  ^- 
if  C.  make  a  tender  thereof,  and  D.  rcfufe,  the  bond  is  faved  ;  *j_  p'  |^-^J' 
for  the  obligor  undertakes  not  to  do  any  acl  himfelf,  but  his  J'erk.  756. 
intent  is  to  engage  for  the  readinefs  of  a  itranjier  to  do  an  adl  ""'•  II . 
to  another  who  Ihall  be  intended  to  be  a  friend  of  the  obligee,  "gxt  feemt 
and  under  his  influence;  but   in  the  (aid  cafe  if  the  condition  to  be  law. 
were,  that  C.  fhould  enfeoff!),  on  fuch  a  day,  C.  muft  feek  D. 
and  give  him  notice  thereof,  and  requeft  him  to  be  on  tlie  land 
at  the  day. 

If  the  condition  be  to  make  a  gift  in  tail  to  the  feoffor,  the  re-  Co.  Lit. 
mainder  to  a  ftranger  in  fee;  the  feoffee  has  time  during  his  life  ^^9-  •>• 
to  do  it,  becaufe  the  feoffor,  who  is  party  and  privy  to  the  con- 
dition, is  to  take  the  lirft  eftate. 

If  a  feoffment  be  upon  condition  to  re-enfeolf  the  feoffor  and  Roll.  Abr. 
his  wife,  he  [b)  ought  to  do  it  upon  requeft.  439- 

[6)  But  if  not  haftened  by  requeft,  he  hath  time  during  his  life,  becaufe  the  feoffor,  who  is  privy  to 
the  condition,  is  to  takejointly  with  her.  Co.  Lit.  219.  Hetl.  59.  But  if  the  baron  dies,  the  feoff- 
ment muft  be  made  to  the  wife  without  requeft.     Keel.  56. 

If  the  condition   of  an  obligation  be,    that  whereas  -^.   the  2  Co.  3. 
obligor  hath  conveyed  lands  to  £.  the  obligee,  if  yi.  the  obligor,  ^!j"^'L^.. 
and  C.  his  fon,  fhall  do  all  acts  and  devict;s  for  the  better  aflur-  \^^\     °' 
ance  of  thefe  lands  to  B.,  which  (hall  be  devifed  by  B.  or  his  s.c. 
counfel,  then  the  obligation  (hall  be  void  ;  and  after  B.  devifes 
and  tenders  a  releafe  to  be  fealed  by  y^.  and  C.  his  fon,  and  ^. 
prefently  feals,  but  C,  becaufe  he  was  not  lettered,   nor  could 
read  it,  prays  B.  to  deliver  it  to   him,   to  fhew  to  fome  man 
learned  in  the  law,  who  may  inform  him  whether  it  was  ac- 
cording to  the  condition  ;  and  if  it  was  according  to  the  condi- 
tion, he  would  feal  it ;  this  is  a  breach  of  the  condition,  be- 
caufe he  did  not  require  the  writing  to  be  read  to  him,  and  he 
was  bound  to  take  conuzance  of  the  law,  whether  it  was  ac- 
cording to  the  condition,  and  fhall  not  have  reafonable  time  to 
fhew  the  writing  to  his  counfel  learned  in  the  law,  to  be  in- 
llru£led  by  them. 

If  the  condition  be  to  make  fuch  afTurance,  ^c.  to  the  obligee  Roll.  Abr. 
as  the  oblieee   (hall   devife,    and    after  the  oblljTee   devifes  an  f-4-  ^Co.j. 

•      I  t  J  1  1  .  1  •  11-  •  Leon.  6z. 

indenture,  cfr.,  and  tenders  it  to  him,  and  he  requires  time  to  ,  ^nd.  53,. 

Ihew  it  to  his  counfel,  to  be  advifed  thereupon,  which  is  denied  Moor,  i8z. 

to  him  ;  yet  if  he  does  not  feal  it  {c)  prefently,  the  condition  is  ^/P'-^^^ 

broken, 
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where  a  man  bi'oken,  becaufe  the  condition  is  peremptory,  yc/'A'tv/,  to  be  pcr« 
ftaiihave      formed  prefentlv. 

time  to  ad-  '^  •' 

vife  with  his  counfcl.     4  Leoiw  190.     Cro.  Eliz.  9.     Roll.  Abr,  441.     Moor,  143. That  if  the 

cojidition  be  to  make  fuch  alluraace  as  his  coutifel  ihuuid  advite,  his  counfel  ought  to  draw  and  engrofs 
jt,  &c.     Moor,  595. 

Roll.  Abr.  If  the  condition  of  an   obligation  be,    if  the  obligor  do  at 

441.  Went-  all  times  hereafter  within  the  fpace  of  one  montli,  when  he  fhall 

Wentwoi'^h  ^^  required,  make  fuch  further  a£l  and  a^ts,  afiurance  and  aflur- 

Stile,  241.'  ances,  as  the  obligee  fliall  by  his  counfel  demand,  for  the  reco- 

S.  c.  ad-  very  of  one  annuity  of  30/.  due  from  J.  S.,  then  the  obligation 

^rHwf'the  ^°  ^^  ^^^^^ '  ^"  ^^^'^  ^"^^^  ^^  ^^'^  ('^)  o^^igsc  ^o  "ot  demand  any 
condition  of  further  afTurance  within  the  month  after  the  making  of  the  obli- 
an  obiiga-  gation,  yet  the  obligor  is  bound  to  make  further  afiurance  within 
Mveo/?  '^  month  after  requeit  made  after  the  month  pall,  fince  the  making 
upon  the  of  the  obligation  j  becaufe  the  firfl  words,  fcilicet,  at  all  times  herc- 
lothofja-  after ^  are  without  limitation;  and  the  other  words,  nvithin  one 
onThree*  *  fi^otith^  tuhen  he  JJjall  be  required^  refer  to  the  requeft,  fcilicety  he 
months  Ihall  have  a  month  for  the  making  thereof  after  requeft  ;  for  the 
-warning, the  niofl  benign  conftrudlion  fliall  be  made  to  make  this  agreement 
pay'fhemo-  efFedlual ;  for  this  is  not  like  a  common  afiurance,  by  which  it  is 
ney  upon  covenanted  to  make  further  afiurance  within  feven  years,  becaufe 
the  iDth  of  |.j^g  ^^Q  jj.j  {yxc\\  cafe  hath  interpreted  it,  that  he  fliall  not  be 
ne^""'^gfving  troubled  beyond  feven  years. 

the  obligee  three  months  warning  ;  for  the  words  {hall  be  taken  moft  ftrongly  againll  the  obligor. 
l^v.  85.  Raym.  61.  but  faid  by  Windham,  admitting  the  ofeligee  is  to  give  warning,  and  omits  it, 
yet  the  njoney  is  not  loft,  but  /hall  be  paid  on  any  three  months  warning.     Kcb.  38 1.  415. 

S  H.  4. 14.  If  the  condition  be  to  do  a  thing  within  a  certain  time,  he  may 
^V  p'^o^"'   perform  it  the  laft  day  of  the  time  appointed, 

£lic.  14.     Mour,  122.  pi.  266.     Roll.  Abr.  442. 

Flow.  173.        If  upon  a  mortgage  a  tender  be  made  of  the  money  at  the 
^Co.114.     place,  at  any  time  of  the  day  fpecified  in  the  condition,  and  the 
7E.4.  3.     mortgagee  refufe,  the  condition  is  faved  for  ever,  and  the  mort- 
9H.6. 12.     gagor  need  not  flay  at  the  place  appointed  till  the  lafl  inftant  of 
*^  E  ^  ^6    ^^*^  ^^y*  becaufe  by  the  exprefs  letter  of  the  condition,  the  mo- 
ney is  to  be  paid  on  the  day  indefinitely  •,  nor  needs  there  be  any 
new  tender  afterwards  within  convenient  time,  becaufe  by  the 
words  of  the  contradl  both  parties  ought  to  acquiefce. 
Leon.  101.        If  the  Condition  of  an  obligation  be,  to  deliver  to  the  obligee 
adjudgtd.      twenty  quarters  of  corn  the  twenty-ninth  of  February  next  fol- 
lowing the  date,  and  the  next  February  hath  but  twenty-eight 
days,  he  is  not  bound  to  deliver  it  till  a  leap-year. 
Cro.  Jac.  If  an  obligation  bear  date  the   ifl:  oi  May,    and  the  condi- 

€46.  ad-  tion  is  to  pay  a  fum  of  money  the  15th  day  oi  May  next  en- 
i^'w^rkoVt?-  f"^"gj  f'"S  fliall  have  relation  to  the  day,  and  not  to  the  month, 
ror  being  fo  as  to  be  payable  the  15th  day  oi  Alay  following,  and  not  to 
brought,  the  J  rill  of  Jllay  next  come  twelve-month,  being  (b)  a  fortnight  after 

parties  com-    V      ,  •" 

pounded.         "^"S  ^'^^S- 

(i)  But  where  being  payable  the  ncjct  day,  tl>c  court  held,  that  U  (hould  have  rcluion  to  the  month. 

Cro.  Jac.  67^. 

So, 
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So,  wliere  an  obrigation  was  made  the  17th  day  of  Novemhery  Roll,  Abr. 
and  the  condition  was  to  pay  5/.  the  2 lit  of  November  following,  '^4^^-  ^'"^'^ 
and  5/.  tlie  20th  of  December  next  after,  it  was  holden,  that  the  jRoik  Abr. 
firll  5/.  ought  to  be  paid  the  2ifl:  day  of  November  next  cnfuing,  251.  s.  C. 
and  that  it  referred  to  the  day,  and  not  to  the  month. 

But  it  hath  been  lately  adjudged,  that  a  bond  dated  12  May  HllI.  5Geo» 
with  condition  to  pay  a  certain  fum  on  the  13th  oi  May  next  ^-  '"^•■R* 
following,  fhould  have  relation  to  the  month,  and  not  to  the  ^^^^^ 
day ;  for  it  is  faid,  the  month  following  as  well  as  the  day  fol- 
lowing, which  the  prcfent  month  cannot  be,  and  therefore  the 
money  not  payable  before  the  13th  of  May  come  twelve-month  ; 
for  thefc  contrails  are  to  be  conftrued  Jecundum  fubjeclam  mate- 
riam,  and  the  meaning  of  the  parties. 

If  a  man  enters  into  a  bill  obligatory,  for  the  payment  of  feveral  Co.  Lit.  47. 

fums  of  money  at  (a)  feveral  days,  an  adlion  of  debt  will  not  lie  ^5^-  h. 
...•11  ..1      1   n.  J        •         A  3C0. 22.  a. 

till  the  laic  day  is  pall.  j^g,  t, 

Cro.  Jac.  505.  Cro.  Car.  241.  (a)  If  to  pay  20/.  in  manner  fallowing,  viz.  10/.  atone  day,  and 
10/.  at  another  day,  deb:  lies  not  till  after  the  laft  day,  bccauie  one  entire  duty  ;  but  if  a  man  binds 
himfelf  to  pay  f.  S.  jol.  at  one  day,  and  10/.  at  another  day,  after  the  firft  day  debt  lies  for  10/.  be- 
caufe  it  is  in  itfelf  a  feveral  duty.     Owen,  42      fSse  ace.  Coates  V.  Hcwit,  i  Wilf.  So.      Rudder  v. 

Price,   1  H.  Bl.  547.] So  if^.  makes  a  bliF  to  B .  for  the  payment  of  7.0/.,  -vix.   io/.,£ff., 

and  hereby  covenants  and  grants  with  B.  that  if  he  makes  default  in  either  of  the  faid  payments,  "tliat 
he  will  then  pay  what  of  the  whole  Hiall  be  unpaid  ;  after  default  of  the  firft  day,  debt  lies  for  the 
whole.     Leon.  208.  adjudged. 

So,  upon  a  contrail,  debt  lies  not  till  all  the  days  of  payment  co.  Lit. 
are  paft  ;    for  where  there  is  but   (3)  one  contrail  there  can  292- 
be  but  one  debt,  and  confequently  but  one  ailion  of  debt  for  the  ^S,""  y' 
recovery  of  it.  5  Co!  IT. 

S.  p.  (/;)  But  if  a  recognizance  be  to  pay  monsy  at  five  feveral  days,  after  the  firft  day  of  payment 
execution  lies  for  the  fum  that  then  ought  to  be  paid  5  for  it  is  in  the  nature  of  feveral  judgments. 
Co.  Lit.  291.  b.  And  the  law  is  the  fame  of  fuch  a  covenant  or  promife  to  pay  money,  (Sfc.  ^  for  as 
often  as  the  money  is  not  paid  according  to  the  covenant  and  promife,  fo  often  is  there  a  breach  of  tlie 
covenant  ot  promife,  and  confequently  fo  often  an  action  lies.     Co.  Lit.  292.  b. 

If  a  bill  of  debt  be  brought  againft  an  attorney  upon  three  fe-  Hob.  178. 
veral  obligations,  and  upon  demand  of  oyer  it  appears  by  the  i^o"-  Abr. 
condition  of  one  of  the  obligations,  that  the  day  of  payment  l^^^^^    3^ 
thereof  is  not  yet  come  ;  after  a  verdiil  for  the  plaintiff,  upon  s.  c.  cited/ 
conditions  performed,  being  pleaded,  and  colls  and  damages  given, 
though  the  plaintiff  cannot  have  judgment  for  this  obligation,  of 
which  the  day  of  payment  is  not  yet  come  ;  yet  upon  his  releafe 
of  cofts  and  damages,  he  ftiall  have  judgment  for  the  other  obli- 
gations. 

If  by  bond,  money  be  payable  by  inllalments,  and  in  fuch  Mich.  7C. 
manner,  that  the  non-payment  of  a  particular  fum,  at  a  particu-  ^*    y^.^^^ 
]ar  day,  makes  a  forfeiture  of  the  whole  bond;  and  accordingly,  ^"    '*'** 
for  the  non-payment  of  fuch  fum,  tLere   is  a  verdiil  for  the 
plaintiff,  finding  it  the  deed  of  the  party  ;  though  in  ftriilnefs 
the  whole  bond  is  forfeited,  yet  upon  the  defendant's  bringing 
into  court  all  that  the  mailer  fliall  hold  to  be  due,  and  letting 
the  verdiil  fland  as  a  fecurity  for  future  payment,  the  court  will 
by  rule  (lay  all  further  proceedings  on  the  faid  bond  *. 

♦  yUi  ftjtutc  8  &  9  W.  3.  c  II.  §  8, 

4-  At 
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4.     At  what  Place  it  may  be  performed. 


Roll.  Abr.        If  a  place  be  limited  and  agreed  on  by  the  parties  where  the 

445.446-  condition  is  to  be  performed,  the  party  who  is  to  perform  it  is 

may  accept  ^^^  obliged  to  feek  the  party  to  whom,  (ifc.  elfewhere,  nor  is  he 

it  at  ano-  to  whom  it  is  to  be  performed,  (a)  obliged  to  accept  of  the  per- 

ther  place,  formance  elfewhere. 

and  It  IS 

good.     Moor,  367.  pi.  502. 

aiE.4. 6.  Rent  referred,  payable  yearly,  is  to  be  paid  on  the  land;  fo  if 
b°^/z.1*B^  a  man  leafes,  rendering  rent,  and  the  leflee  binds  himfelf  in  20/. 
where  the  ^^  perform  the  covenants  ;  this  does  not  alter  the  place  of  pay- 
condition  ment  of  the  rent,  for  it  may  be  tendered  (^)  on  the  land  without 
is  for  per-  feeking  the  obligee. 

iormance  of  "  *» 

iiomage,  or  other  fpecial  corporeal  fervlcc,  (o  the  perfon  of  the  lord,  the  tenant  by  the  law  of  conveni- 
ence ought  to  feek  him  in  any  place  in  England.     Co.  Lit.  an.  a. 

Lit.  §78.        But  If  a  man  makes  a  feoffment,  upon  condition  that  the 

-.°o  feoffor,    upon  payment  of  10/.,   may  enter,  ^r.,    the  money 

being  a  fum  in  grofs,  and  collateral  to  the  title  of  tlie  land,  the 

feoffor  mull  tender  the  money  to  the  perfon  of  the  feoffee  if  in 

England. 

C0.Lit.210.       If  the  condition  of  a  bond  or  feoffment,  is  to  make  a  (c )  feoff- 

^'^)^^^"'    ment,  it  is  fufficient  to  tender  it  upon  the  land;  becaufe  the 

make  an''*     ^ftate  muft  pafs  by  livery. 

abfolute  eftate  of  inheritance,  unlefs  he  firft  gives  notice  that  he  will  do  it  fuch  a  time  by  feoffment. 
Allen,  24.     Stile,  61.  adjudged. 

C0.Lit.210.       If  the  condition  of  an  obligation  or  feoffment  be,  to  deliver 

3  Leon.  260.  twenty  quarters  of  wheat,  or  twenty  load  of  timber,   ^c,  to 

the  obligee  or  feoffee,    the  obligor  or  feoffor  is  not  bound  to 

carry  the  fame  about,  and  feek  the  feoffee,  but  the  obligor  or 

feoffor,  before  the  day,  muft  go  to  the  obligee  or  feoffee,  and 

know  where  he  will  appoint  to  receive  it,  and  there  it  muft  be 

delivered. 

Cro.ElIz.14.       If  by  the  condition  of  the  obligation  money  be  to  be  paid  to 

Moor,  122.   ^}^g  obligee  at  or  before  the  29th  of  September y  at  fuch  a  place,  it 

Simpfon,*     Cannot  be  tendered  at  the  place  before  the  laft  day,  unlefs  the 

adjudged,      obligee  IS  there  ready  to  receive  it ;  but  if  the  obligor  meet  the 

S^k'i"©''  ^^^'g*^*^  ^^  ^  place  before  the  day,  he  may  there  tender  it,  and  the 

S.  P.       '    obligee  ought  to  receive  it. 

Moor,  545.  If  an  obligation  be  conditioned  to  be  at  A,  at  a  certain  day, 
Marihv.       there  to  choofe  two  arbitrators,    to   be   joined  to  two  others 

Edmunds,  t  ^        r  ■>  ^  IT  1   •  11  I 

Cro.  Eliz.  to  be  chofen  by  the  obligee,    to  arbitrate  all  matters  between 

549.  s.c.  them,  he  ought  to  be  there  in  fuch  a  time,  that  the  arbitra- 

thatthe^'lea  '^''^  "^^y  ^^  chofen  and  all  ended  that  day;  and  therefore  his 

was  naught  i  pleading,  that  he  was  there  the  laft  inftant  to  make  his  choice,  is 

becaufe  he       nOt  fufflcIent. 

Ihewed  not 

what  hour  of  the  day  he  came,  or  how  long  he  continued  there,  nor  that  his  arbitrators  were  prefent 

there  alfo. 

21  Ed.  4.  6.  If  the  condition  of  an  obligation  be  to  pay  a  fmall  fum,  and 
zio^b!^"'  "°  F^^^*^  **  limited,  he  ought  to  feek  the  obligee  wherever  h« 

may 
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may  be  found ;  but  if  the  condition  be  to  deliver  twenty  quar-  3  Leon.  160. 
ters  of  wheat,  or  twenty  load  of  timber,  t^c.  to  the  obligee, 
the  obligor  is  not  bound  to  carry  the  fame  about  and  feek  the 
obligee  :  but  the  obligor,  before  the  day,  muft  go  to  the  obligee, 
and  know  where  he  will  appoint  to  receive  it,  and  there  it  muft 
be  delivered. 

If  the  condition  of  an  obligation  be  to  pay  10/.  at  D.  fuch  a  aiE.4.52, 
day,  or  10/.  at  S.  fuch  a  day,  if  he  tenders  it  at  D.  the  firft  day,  ^'■'^-  c-'^di. 
the  condition  is  faved.  '*"'  '^*' 

If  the  condition  of  an  obligation  be,  to  appear  coram  jnjiidariis  Roll.  Abr. 
apud  Wejlmonajler'uimy  he  ought  to  appear  in  C.  B.y  and  not  in  54-5-  "^"f- 
B.  R.,  for  this  is  not  the  ftile  of  the  King's  Bench.  binioV!'^"' 

If  a  man  is  bound  to  pay  20/.  at  any  time  during  his  life,  at  a  C0.Lit.211, 
place  certain,  the  obligor  cannot  tender  the  money  at  the  place  ^-  ^y^""* 
when  he  will,  for  then  the  obligee  fliould  be  bound  to  perpetual  Lltch'^'i  c|* 
attendance-,  and  therefore  the  obligor,  in  refpect  of  the  unccr-  SCo.  o-z.  bl 
tainty  of  the  time,  muft  give  the  obligee  notice,  that  on  fuch  a  fw.'cre  the 
day,  at  the  place  limited,  he  will  pay  the  money;  and  then  the  nodcebe- 
obligee  muft  attend  there  to  receive  it.  come^  im. 

poflible  by 
tlie  aft  of  the  perfon  to  whom  it  was  to  be  given,  it  fhaJl  be  difpenfed  with.     Sdlk.  214.] 

By  the  condition  of  an  obligation,  a  mafter  is  bound  to  make  6  Mod. 227. 
his  apprentice  free,  on  requcft,  at  the  end  of  feven  years;  and  l^\^^^^' 
in   debt  on  this  obligation   the  mafter  pleads,  that  ad  Jiuem  of  Denning- 
the   faid  feven  years,  or  after,  till  the  time  of  a<Slion  brought,  ton.  2Salk. 
he  was  not  requefted  ;  and  it  was  holden,  that  in  this  cafe  the  re-   5"S-  S.C. 
queft  was  material,  being  part  of  the  condition  ;  and  Holt  held,  t-AamCu. 
that  the  requeft  here  ought  to  have  been  on  the  moft  convenient  r\am,  on  a 
time  of  the  laft  day  of  the  feventh  year,  and  that  it  would  come  ^^''''of"- 
too  late  the  next  day  ;  but  Poiuell  inclined,  that  a  requeft  in  a  judgment 
day  or  two  after  the  feven  years  would  do  well.  in  themar- 

fljai's  court 
for  the  piaintifF,  and  the  judgment  there  reverfed.     z  Ld.  Raym.  1094.     3  Salk.  309.  pi,  i, 

5.  What  fhall  be  faid  a  fufhcient  Performance. 

If  a  man  makes  a  feoffment  in  fee,  upon  condition  that  the  Co.  Lit.  95, 
feoffor,  within  a  year  after  the  death  of  the  feoffee,  pay  to  his  •';  96-  a. 
heirs,  executors,  or  adminiftrators,  loc/.,  that  then  the  feoffor  .g°'    g"' 
Ihould  re-enter ;  the  feoffee  makes  a  feoffment  over,  and  dies  ;  the  Moor,  70?. 
feoffor  pays  the  100/.  within  the  year,  and  the  heir  pays  back  Gouif*  i77« 
30/.;  this  is  a  partial  and  fraudulent  payment ;  and  no  good  per-  Qn.ioa.' 
formance  of  the  condition,  to  defeat  the  eftate  of  the  [fecond]  Godb.  299. 
feoffee ;  but  if  the  whole  money  had  been  paid,  it  had  been  ^'  ^'  J"^" 
good ;  becaufe  the  payment  is  to  be  made  to  the  perfons  men-  ^u andwiac! 
ttoned  in  the  condition,  and  not  to  the  affignee  of  the  land,  who 
is  not  named  therein. 

If  A.  is  bound  to  B.  in  an  {a)  obligation,  conditioned  that  A.  Cro.  Fliz.  7. 
fliall  deliver  to  B.  before  fuch  a  day  an  obligation,  in  which  B.  ^^''^'■'  709- 
is  bound  to  A.\  xi  A.  fues  B.  upon  the  obligation,  and  recovers,  Leon.  52!"* 
and  after,  before  the  day,  delivers  it  to  B,^  this  is  no  perform-  s.  p. 

ance  C-)Sid.4S. 
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Riym. 25.  ance  of  the  condition;  for  notwith (landing  the  delivery  of  the 

Keb.  103.  obligation,  he  may  take  benefit  of  the  judgment ;  and  fo  the  in- 

^^^i^e°oTi  ^^^^  °^  ^^^  condition  is  not  performed, 
covenant.   ■         So  in  cafe  of  a  promife.     Roll.  Abr.  44.3. 

Riym.  464.  liA.,  being  a  common  brewer,  covenants  that  5.  (hall  have 
ajonesjigi.  feven  parts  of  all  his  grains  made  in  his  brew-houfe,  for  feven. 
tviree'n  Grif-  Y^^rs,  and  after  ^.  puts  in  great  quantities  of  hops  into  his 
£fch  and  malt,  of  which  the  grains  were  made,  by  means  whereof  the 
Goodiand,  grains  are  fpoiled ;  this  is  a  breach ;  becaufe  in  all  contra£ls  the 
though^  ob-  intention  of  the  parties  is  to  be  confidered  -,  and  here  it  was  the 
je£led  cafe  intention  of  the  parties,  that  B.  fliould  have  the  grains  for  the 
would  lie,      ^fg  of  i^i^  cattle,  and  they  will  not  eat  them  when  hops  are  put 

and  no  co-     .    ,       ,  '  '  ^  ^ 

tenant;   for  ^ntO  them. 

that  it  was  performed  by  the  delivery  of  the  grains,  the  plaintiff'  (hewing  for  a  breach,  that  the  defendant 
had  fukdole  S"  call'ide,  to  deceive  the  plaintiff  of  the  benefit  of  the  covenant,  mixed  hops  with  hij 
malt,  by  which  he  had  difabled  himfelf  to  perform  the  intent  of  the  agreement. 

Raym.  464.       So,  if  I  covenant  to  deliver  fo  many  yards  of  cloth,  and  cut  it 

(<j)  If  the  jj^  pieces,  and  deliver  it,  this  is  a  breach;  for  the  law  regards 

a  bond  be  the  {a)  real  and  faithful  performance  of  contrails,  and  difcounte- 

to  pay  50  /.  nances  all  fuch  a6ls  as  are  done  infraudem  legis. 

though  it  is 

not  faid  of  money,  yet  it  mnft  be  fo  intended  ;  and  the  obligee  cannot  tender  fifty  pound  weight  of 
flone.  Sid.  151.  Said  by  Twifden,  that  he  remembered  it  to  have  been  adjudged.  —  [So,  if  a  tenant, 
who  hath  covenanted  to  leave,  at  the  end  of  the  term,  fo  many  acres  of  hop-land ;  leave  them  in 
patches,  having  grubbed  up  the  land  in  feveral  parts  between  ;  this  is  clearly  a  breach.]— But  if  a  man 
covenants  that  his  fon,  then  infra  anncs  nubiles,  {hall  marry  the  daughter  of  B.  before  fuch  a  day,  and 
he  marries  her  accordingly,  but  at  the  age  of  confent  difagrees  to  the  marriage,  yet  is  the  covenant  per- 
formed ;  for  it  was  a  marriage,  though  fubjedl  tc  be  defeated  by  difagreement,  and  no  other  could  be 
had  within  the  time.     O-wen,  25.  adjudged. 

Backev.  [If  the  Condition  of  a  bond  be  to  retjder  afa'ir^jujiy  and perfecl 

Proftor,  account  in  lurking  ofallfums  received;  if  the  obligor  negle£t  to  pay 

over  fuch  fums,  it  is  a  breach  of  the  condition.] 
Allen,  68.  If  a  man  aflumes  to  make  a  furrender  of  a  copyhold,  upon  re- 
Stile,  107.  queft,  he  is  not  bound  to  make  it  into  the  hands  of  two  cuf- 
So"\/aman  toniary  tenants;   for  that  is  but  a  particular  way  of  making  a 
fee  bound  to  furrciider,  grounded  upon  a  particular  cuftom. 

make  an 

aflurance  as  the  obligee  fhal!  devife,  he  is  not  bound  to  acknowledge  a  fipie  by  dedlmus  ;  for  that  Is  but 

afpecial  way  of  taking  the  cognizance.     Alien,  69.— Stcas  if  there  is  a  provifo  that  he  Ihall  not  go 

above  five  miles  from  his  houl'e,  and  his  houfc  is  above  five  niiles  from  fVcJiminJicr.     Allen,  69. 

Covenant  to  make  an  eftate  to  j4.,  and  it  is  made  to  £■'.,  to  ti.e  ufe  of  yf.,  and  whether  good,  Godb.  95. 

per  Curiam  dubitaiur,  and  -vide  Cro.  Eliz.  825 If  one  man  is  bound  to  make  to  another  a  fure, 

fulScient,  and  lawful  ellate  in  certain  lands,  by  the  advice  oi  J.S. }  if  he  makes  an  eftate  to  him  ac- 
cording to  the  advice  of  'J.  S.,  be  it  infufficient,  or  not  lawful,  he  is  cxcuftd  of  the  obligation. 
5  Co.  23.  b.— Where  the  condition  is  to  deliver  a  releafe  to  the  obligee,  it  is  not  enough  to  fay  that  it 
was  written,  and  wax  affixed  to  it,  and  that  he  was  ready  to  feal  and  deliver  it,  but  that  the  obligee 
yefufeJ  to  accept ;  for  he  ought  to  have  done  all  that  he  could  ;  and  he  might  have  fealed  it  notwith- 
Itanding.     2  Roll.  Rep.  238. 

And.  27.  If  a  man  by  indenture  bargains  and  fells  his  lands  to  another 

Bendi.  56.    i,-,  fge,  and  covenants  to  make  thereof  to  the  vendee  a  good  and, 
i  c!'ad-*    fufficient  eftate  before  Chrijlmas  next,  and  before  Chriflmas  the 
judged.        vendor  caufes  this  deed  to  be  eurollcd,  yet  this  is  not  a  good  per- 
formance i 
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formance  ;    for  by  the  intention  oi'"  the  covenant,    fome  other 
alTurance  was  to  be  made. 

If  one  be  obliged  to  aflure  twenty  acres  of  land,  the  acres  fliall  Cro.  Ellr. 
be  accounted  according  to  the  eftimation  of  the  country  where  ^^^o^e^' 
the  land  lies^  and  not  according  to  the  meafure  limited  by  the  Poph'.  55.' 
ftatute.  Cro.  Eiis. 

6S1. 

If  A.  covenants  with  B.   to  make   fuch  aflurance  of  all  his  Moor,  570. 
lands  at  the  cofts  of  B.,  as  B.  or  his  counfel  (hall  (a)  advife,  B,  (^)  ^f^- 

n-  r  1  J  li  /r  covenanti  to 

may  require  one  aflurance  for  one  parcel,  and  another  ailurance  ^^ke  fuch 
for  angther  parcel ;  for  being  to  be  made  at  the  cofts  of  ^.,  It  is  affurance  of 
no  prejudice  to  ^.  lands  to  5., 

i      J  as  the  coun- 

fel cf  B.  ihall  devife,  B.  himfelf,  though  learned  In  the  law,  cannot  devife  the  afTurance,  but  it  ought  to 
be  devifed  by  fome  of  his  counfei  ;  for  if  the  party  himfelf  mi^ht  advife  it,  then  it  would  be  no  plea  to 
fay  quo^  conciiium  non  dcdit  aJvij'amemum.     5  Co.  19.  b.    Cro.  Elii.  297.  S.  C.    Roil.  4.66.  S.  P.  cort. 


But  if  the  aflurance  is  to  be  made  at  the  cofts  of  the  cove-  Moor,  570. 

Cro. 

681. 


nantcr,  if  an  aflurance  of  part  only  is  required,  he  mull  make  it ;  ^''°"  ^''** 
but   then  he  is  difcharged  from  making  any  aflurance  of  the 
rcfidue. 

If  the  condition  of  an  obligation  be,  that  the  obligor,  before  ydv.  44. 
Michaelmas,  ftiall  make,  ilfc.  all  and  every  reafonable   z€t   and  ^'^^^r^iiz. 
thing  for  alluring  the  manor  of  D.  to  J.  S.  and  his  heirs,  and  judged,  the 
the  obligee  requefts  him  generally  to  convey,  the  obligor  muft  condition 
make  an  aflurance  ;  and  if  thereupon  the  obligor  makes  a  feofl^-  '*1!"y°  if 
ment,  and  the  obligee   after  requefts  a  fine,  the  obligee  muft  tobere'quir- 
acknowledge   it ;  and  fo  upon  every  requeft,  he  ought  to  make  ed  by  the 
leveral  afl'urances.  f."s%5  but 

laid,  if  It 
had  been  to  be  devifed  by  the  obligee  or  his  counfel,  he  ought  to  have  Ihewed  he  had  devifed,  and  re- 
quired fuch  a  particular  feoffment  or  fi-ie. 

If  a  man  covenants  to  make  further  aflurance,  and  to  do  any  Cro.  Jac. 
aft  or  afts,  iffc,  which  fhall  be  devifed,  ^c,  and  a  note  of  a  fine  ^5i-  Moor, 
is  tendered,  and  he  is  required  to  acknowledge  it  before  a  judge  adjudged  j* 
of  aflife,  he  muft  acknowledge  it,  though  no  writ  of  covenant  is  becaufeihe 
depending  ;  for  he  hath  covenanted  to  do  every  aft ;  and  this  "°^^J'  ^ 
note  of  a  line  is  an  aft ;  and  whether  it  be  well  levied,  or  to  no  tory'forthe 
purpofe,  is  not  material.  fine:  and 

the  writ  of 
covenant  mny  be  fu-d  out  after ;   and  fo  it  is  an  a£l  for  further  afTurance,  though  the  writ  of  covenant  is 
not  depending.     Bulft.  90.  b.  C.  and  iJc  Licch.  186.     And.  56. 

If  A.   (b)  enfeoffs  B.y    upon  condition  that  B.  fliall  make  a  {l>)  Lit. 

gift  in  tail  to  ^.  and  his  wife,  and  the  heirs  of  their  two  bodies,  ^.35^*  ^°' 

remainder  to  the  right  heir  of  the  feoffor,  and  A.  dies  ;  B.  ought  ^'i«  jones, 

to  make  an  eftate  for  life  to  the  wife,  (r)  without  impeachment  180.  Roll, 

of  v.v.fte,  remainder  to  the  heirs  oi  A.;  for  the  eftate  fhall  be  ^^'''^^^' 

1  t        ■  r    1  1-   •  •  1  iq.Abr.  19. 

made  as  near  the  intent  of  tue  condition  as  it  can  be.  T^nipcft. 

(.•)  .'^.nd  yet  if  the  wife  accepts  the  eda'-e  for  life,  witboisc  this  claufc,  it  is  good  j  bcMufe  :Le  eftate  for 
life  i:  the  fubftance  of  the^r:;n:,  iez.     Co.  Lit.  219.  b. 

[The  condition  of  a  bond  was,  th.nt  the  obligor  flioulJ  leave  Taylor  v. 
200/.  to  the  children  by  his  intended  wife  jointly  :  the  oblisor  Bird, 
Vol.  I,  ^  Xx  f^.r^  i  w.if.zJo. 
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left  f6ur  children,  and  by  will  gave  the  eldefl  fon  an  eflatc  iii 
Lin4.of  more  than  the  value  of  50/.,  and  to  the  other  three  50/. 
a-plece,  to  be  paid  as  they  Ihould  refpeclively  attain  tlieir  ages  of 
twenty-'one.  By  the  court-^The  giving  the  three  children  the 
fcveral  legacies  of  50/.  each,  to  be  paid  at  twenty-one,  and  the 
landed  eibate  to  the  eldefl  child,  is  not  a  performance  of  the  con- 
dition :  there  is  a  great  difference  between  leaving  the  children 
200/.  jointly,  and  giving  tlicm  feveral  legacies  at  twenty-one  -,  it 
was  intended  there  ihould  be  a  benefit  of  furvivorihip,  and  the 
land  cannot  fnrvive  :  befides,  there  ii  no  prefent  provifion  for  the 
children,  which  was  plainly  intended  to  be  made  by  the  bond  5 
therefore,  there  muil  be  judgment  for  the  plaintiff.] 

If  the  condition  be  in  the  copulative,  and  it  is  not  pofhble  to 
be  performed,  it  fhall  be  taken  in  the  («)  disjundlive. 

Iloil.  Abr.  444-  {^)  As  if  the  condition  be,  that  he  and  his  executors  fliall  do  fuch  a  thing,  this  w 
in  the  disjunctive,  becaufe  he  cannot  have  an  executor  in  his  lite-time.  21  Ed.  4.  44.  b.  Roll.  Abr. 
A  1,1 ,  s.  C.— — Sc,  it"  the  condition  be,  that  he  and  his  afligns  fnalt  feil  certain  gouds,  this  is  in  the 
6i=jan<flive,  becaufe  both  cannot  do  it.     ai  E.  4.  44.  b.     Roll.  Abr.  444.  S.  C. 

Co.  Lit,  If  a  leafe  be  made  to  hufband  and  wife  for  twenty-one  years, 

*;>•*•  if  the  hufband  or  wife,   or  any  child  between  them,    fo  long 

o-.ven  ^-l!  y^ve^  ;  «nd  the  wife  dies  without  ifTue,  yet  the  leafe  fhall  con- 

Couif.  f  I.  tinae  during  the  life  of  the  hufband  •,  for  the  disjiindlive  referreth 

And.  16/.  fy  ji^g   whole,    and  disjoineth  the  latter  part,    not  only  as  to 

Cro.  i:i^l'  the  child,  but  alfo  to  the  baron  and  feme  ;-  fo  that  the  fenfe  is,  if 

2.6.}.  the  baron,  feme,  or  any  child,  fhould  fo  long  live* 
Co.  l,It.  So  if  an  ufe  be  limited  tiUJ.  fliall  come  from  beyond  fea,  and 

225.  a.  attain  to  his  full  ajre,  or  die :  if  he  comes  from  beyond  fea,  of 

Leon.  243.  •        1  •     r   11  !_         r  r 

Cro.  Eiiz.     attams  his  lull  age,  the  uie  ceaies. 

470. 

Palm.  76.         If  a  devife  be  made  upon  a  disjundlivc  condition,  to  be  pef- 

{h)  So  if  the  fornied  by  the  devifee,  he  hath  his  (^)  election. 

condition  ba 

to  cnfeoft'ihe  obligee  of  D.  or  S.  the  oblir^or  hath  his  eleilion.     18  E.  4.  ij.  b.     5  Co.  22.  a.    But 

for  this  "s^ide  title  EhS'ton,  and  Roll.  Abr.  446. 

Cro.  Jac.  If  an  obligation  be  conditioned  to  pay  B.  or  his  heirs,  annually 

ft'.A-  ^d-  J  2/.  at  Midfummer  and  Chrijlmas^  or  to  pay  him  or  his  heirs, 
•'^  "  '         at  either  of  the  faid  fsafls,  150/.,  the  obligor  hath  election  to  pay 

the  111.  or  the  150/.,  though  he  may  at  any  time  determine  the 

payment  of  the  12/.  by  the  payment  of  the  150/. 
sSici.  T07.        \'i  A.  covenants  with  ii,,  that  yf.   or  his  fon  C,  or  cither  d 
K^^^^d      thtm,  fliall  work  with  B.  at  the  grinding  and  pollfhing  of  glafs, 
Kcfve,  ad-    B.  paying  to  cach  of  them  fo  much,  ^t.,  and  B.  requefts  C.  to 
judged.         work  with  him,  l^c;  if  he  doth  not,  the  covenant  is  broken; 

for  B.  had  the  election  to  require  both,  or  any  one  of  them  to 

work  with  him. 
Ltv.  54.  If  an  obligation  be  conditioned  to  pay  money,  if  a  fhip  puts  to 

Sayer  ahd  fg^,^  (-^  j|^g  goods,  or  the  obligOT  retum  fafe,  arul  the  obligor  dies 
jiiHi-Td.  '  bcJ'ore  his  return,  yet  the  money  is  payable  ;  for  all  thofe  things 
{()V<clt  being  contingent,  and  uncertain  which  of  them  will  happen,  the 
Cro.  till.  23^  fupplics  tlic  words  ii-hlch  fimll fi-.ji  happen^  and  foreclofes  the 
'^'^'  elediou  of  the  obligor  $    {c)  and  is  not  like  the  cafe  where  a 
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man  is  bound  to  pay  money  at  Lady-day  or  Mlchaelmasy  and  he 
dies  after  Lady-day^  and  before  Mkhaehnas. 

["Where   the  condition  of  a   bond  was,    that  the   defendant  Borv.  Day, 
ihould  not  marry  any  other  perfon  but  the  plaintlfF,  and  (liould  ^  W'^^-  53»i 
pay  1200/.  in  cafe  fhe  did  fo,  or  refufed  to  marry  the  plauitiff' 
within  a  month  after  her  father's  death ;  and  the  defendant  mar- 
ried in  her  father's  life-time ;  the  court  ftrongly  inclined  to  think 
the  bond  forfeited,  and  the  money  immediately  payable.] 

So  where  the  condition  of  a  bond  was,  that  the  obligor  (hould  Refvel  and 
bring  the  fon  and  daughter  of  J.  S.   at  their  full  age,  to  give  9°^^^  ^"^* 
fuch  releafes  as   a  third  perfon   (hould  require  ;  the  defendant  •'''  ^'  ' 
pleads,  that  the  fon  is  alive,  and  under  age ;  and  on  demurrer  to 
this  plea,  it  was  held,  that  the  force  of  the  bond  was  not  fuf- 
pended  till  they  are  both  of  age,  becaufe  it  is  to  be  taken  not 
conjunftlvely,  but  refpedlively  and  dillribi'tively  -,  for  the  obligor 
undertakes  that  the  daughter  fhall  releiife  at  her  full  age,  as  well 
as  the  fon ;  and  if  fhe  does  not,  the  condition  is  broken. 

If  the  condition  of  an  obligation  be  to  pay  30/,  or  twenty  Leon.  69; 
kine,  within  a  month  after  the  death  of  ^.,  at  the  e!e£llon  of  Moor>s4t« 
the  obligee,  he  muft,  at  his  peril,  make  his  election  within  the 
time  limited  ;  for  the  obligor  is  not  bound  to  tender  both ;  but 
where  the  condition  is  to  pay  fuch  a  day  10/.  in  gold  or  filver, 
at  the  ele£lion  of  the  obligee,  if  he  does  not  make  his  election 
before  the  day,  yet  the  duty  remains  payable,  being  parcel  of  the 
penalty. 

If  the  condition  of  an  obligation  be,  that  if  the  obligor,  withia  Mod.  z6;. 
fix  months  after  the  death  of  B.y  (hall  affure  a  rent  of  20/.  yearly  adjudged  by 
to  C,  as  the  counfel  of  C.  (hall  advife,  at  the  cods  and  charges  «i^^Vgainft' 
of  C,  if  C.  require  the  fame  ;  or  if  the  obligor  fliall  not  grant  Windham, 
the  rent,  if  then  he  fliall  pay  to  C,  300/.,  the  obligation  fhall  be  73^„°j;'j^;f '^'^ 
void ;  and  B.  dies,  and  C.  tenders  no  grant  of  the  rent  withhi  not  aUpnc- 
the  time  ;  the  obligor  is  not  bound  to  pay  the  300/.  ti-e  tiii  re- 

queft  to  leal 
a  deed  of  annuity  ;  and  that  therefoie  the  obligor  ought  to  pay  the  300/.  2  Mod.  201.  S.  C.  adjudged 
fer  totam  Curiam. 

If  the  condition  of  an  obligation  be,  that  the  obligor  fhall  work  2  Mod.  304. 
out  40/.  at  the  ufual  prices  in  packing,  when  the  obligee  ihall  Wrightand 
have  occafion  for  himfelf  or  friends  to  employ  him  therein,  or  juj'„ed,  ~ 
ctherwlfe  fliall  pay  him  40/.,  if  the  obligee  hath  no  occafion  to 
make  ufe  of  him  in  packing,  he  muft  pay  the  40/. 

(Q^)    What   fliall   excufe   the   Non-performance: 
And  herein, 

I.  Of  the  ACt  of  God. 

"nEGULARLY,    if  a  condition,    which  was  pofTible  at  the  Roll.  Abr. 

■*-^  making  thereof,  (a)  becomes  impofuble  by  the  a6l  of  Gcd,  f49-  C'o. 
*!,        LI-        •        •      i-i- 1^  1  '^  Lit.  206.  a. 

the  obligation  is  dilcharged.  Same  rale. 

(a)  Where  the  ficknefs  of  the  wife  will  excufe  the  hufband  and  wife  from  levying  a  fine,  th-  condition 
ii^ini  tc  levy  it  upon  tfce  rtaJinttiU  requeft  of  the  obligee,     Mcor,  124.  pi.  270.     Leon.  304. 
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If  a  man  be  let  to  mainprij^e,  It  is  a  good  plea  at  tha  day 
when  the  manucaptors  ought  to  have  the  body,  ^c.y  for  the 
manucaptors  to  fay  that  he  who  was  let  to  mahiprize  was  dead 
before  the  day,  fo  that  they  could  not  have  his  body  at  the 
day. 

If  a  man  covenants  to  build  an  houfe  before  fuch  a  day,  and 
after  the  plague  is  there  before  the  day,  and  continues  there 
till  after  the  day,  this  fhall  excufc  him  from  the  breach  of  the 
covenant,  for  the  not  doing  thereof  before  the  day  ;  for  the  law- 
will  not  compel  a  man  to  venture  his  life  for  it ;  but  he  may  do 
it  after. 
5  Co.  23.  If  the  condition  confifts  of  two  parts  in  the  disjunfllvc,  in 

Laughtei's  -^vhich  the  party  hath  an  eleftion  which  of  them  to  perform,  and 
Pooh.  98.  both  poiTible  at  the  time  of  making  the  condition,  and  one  be- 
Moor,  3^7.  com.es  impoffible  afterwards  by  the  a£l  of  God  -,  this  fliall  excufe 
^^V  ^''^*  the  performance  of  that  and  the  other  alfo ;  for  otherwife  his 
The  coinii'-    eleftion  fhould  be  taken  away  by  the  adl  of  God. 

tion  being,  that  if  B.  aliened  his  wife's  lands,  if  then  he  purchafed  other  lands  of  as  much  value,  to  his 
wife  ix\A  her  heirs,  or  fhould  leave  her  the  value  by  his  will,  then  the  bond  Ihould  .be  void,  and  he  aliened 
his  wife's  lands  j  and  before  any  purchafe  made  the  wife  died,  leaving  B.  ;  Gaudey  held,  that  he  ought 
tj  purchafe  lands  to  the  heir  0/  the  wife.  Et  -vide  Cro.  Ellz.  277.  2O4.  Moor,  432.  645.  a  Jones, 
95.     3  K-ebl  738.  761.  770.     Mod.  265. 

Sa!k.  17c.  But  it  hath  been  hohlen,  where  the  condition  was  to  make  the 
fJ-  -•  ,  obligee  a  leafe  for  life,  by  fuch  a  day,  or  pay  him  loo/.,  that 
Ch*!  fuft.'    though  the  obligee  die  before   the  day,  his  executor  fliall  have 

the  100/.,  and  the  ground  oi  Laughter' &  cafe  was  denied  to  be 

univcrfal. 
S  Co.  22.         If  a  condition  confifts  of  two  parts,  of  which  one  was  not  pof- 
Cxo.  E)iz.     fible,  at  the  making  of  the  condition,  to  be  performed,  he  ought 
''  °'    '    '    to  perform  the  other. 

21 E.  3.  30.       As  if  the  condition  be  to  infcoff  J.  S.  or  his  heirs,  when  he 

Roll.  Abr.    comes  to  fuch  a  place ;  he  is  bound  to  infeoff  J.  S.  when  he 

*  comes,  becaufe  the  other  is  not  poflible  ;  for  he  cannot  have  an 

heir  during  his  life,  and  fo  he  had  not  any  eledlion. 
Roll.  Abr.        If  a  condition  of  an  obligation  be  to  make  an  aflurance  of 
4S°-  certain  land  to  the  obligee  and  his  heirs,  and  after  the  obligee 

Pai'm'^i;2.*  '^i^s,  yet  he  ought  to  make  the  alTurance  to  his  heir-,  for  this 
irA -vide      '^t^opulative  and  his  heirs  Ihall  have  the  fignification  of  a  disjunc- 

Cro.  Eliz.       jjyg 

399- 

3  Mod.  233.    Vern.  3;.     8  Mod. 23.     10  Mod.  18.  334.  370.  372.     11  Mod. 45.     i2Mod.404. 

Cafe  Temp.  Talb.  109,  1 10. 

Poll.  Abr.  If  the  condition  of  an  obligation  be  to  InfeofFtwo  before  fuch 
/SI-    N.     a  day,  and  one  die  before  the  day;  yet  he  ought  to  infeoff  the 

Bend!.  3  5«         ^1     ' 

s.  P.  cor.t.     Other. 

fer  Montague. 

Roll.  Abr.  If  the  condition  of  an  obligation  be,  that  whereas  a  marriage 
451.  Wood  is  intended  between  A.  and  B,  if  the  fald  marriage  takes  effeo:. 
But  Ton"'  ^^^  ^^  ^'  t^^  "^"^^  furvives  A.,  and  does  not  receive  300/.  oi  A, 
171.  s.c.  by  his  will,  or  by  the  cullom  oi  London ^  within  three  months 
adjudged,  after  the  death  of  A,y  that  then  if  the  obligor  pays  to  i^.>  or  her 
"'''•  ^"-  6  executors, 
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executors,  500/.,  within  fix  months  after,  the  obligation  fhall  be  totam  Cu. 
void ;  and  after  tlie  marriage  takes  effeft,  and  B,  furvives  A.,  ''"""■  '^^'j"* 
and  <lies  within  three  months,  without  receiving  any  thing  of  the  fjjud-'ed  * 
faid  300/.  by  the  will  of  ^.,  or  by  the  cuftom  oi  London i  it  ct«t.  tndit 
feems  the  death  of  5.,  within  the  three  months,  fhall  not  excufe  ^^'^  faid  that 
the  obligor  to  pay  the  500/.  to  the  executors  of  B.y  becaufe  it  is  difference"" 
not  any  disjun£live  condition  of  which  the  obligor  hath  any  elec-  when  the 
tion  to  do  the  one  or  the  other  j  but  the  condition  is,  that  if  a  '^'^^""'"'S'™ 
ftranger  does  not  pay  fo  much  within  a  time,  that  he  himfelf  or  i" "h^* 
will  pay  another  fum,  fo  that  the  death  of  the  party,  who  is  to  obligor. 
receive  from  the  ftranger,  fliall  not  excufe  the  obligor  *.  ,    *  ^*^J  ^|^*^ 

If  A.  binds  himfelf  apprentice  to  B.  for  feven  years,  and  B.  2  Browni. 
enters  into  a  bond  to  A.y  conditioned  to  pay^.,  his  executors  or  97-  Chey- 
alTigns,   10/.  at  the  time  of  the  end  or  determination  of  his  ap-  CcdrA^c^"' 
prenticefhip,  and^.  ferves  fix  years,  and  then  dies;  the  money  S.  c.  ad-' 
fhall  not  be  paid  to  his  executor,  though  It  was  objedled  that  his  J"'^S«<*' 
apprenticeflilp  ended  at  his  death. 

If  A.  enters  Into  a  bond  to  B.,  conditioned  that  C.  Ihould  per-  2  Leon.  155. 
form  an  award  to  be  made  between  B.  and  C,  and  it  is  awarded  ^'"E"'«J' 
that  C  fhall  pay  to  B.  10/.  at  Michaehnasy  and  10/.  at  Lady-day,  ^^n.  Cw, 
yet  becaufe  the  fum  awarded  is  a  duty,  It  is  as  if  the  condition  of  Eiiz-  10. 
a  bond  had  been  for  the  payment  of  the  money  ;  and  if  not  paid,  ^'^'/'^' 
the  bond  is  forfeited.  '^"  ^^  ' 

But  if  the   condition  of  an  obligation  be,    that  the  obligor  2  Leon.  155. 
fhall  iafeofF  the  obligee  at  fuch  a  day,  and  before  the  day  the  ^%  ^"^„ 
obligor  dies,  and  the  land  defcends  to  his  heir ;  the  condition  is 
become  ImpofTible   by  the  a6l   of  God,    and    the  performance 
thereof  excufed. 

But  it  hath  been  holden  in  equity,  that  if  the  condition  of  Eq.Abr.  iS. 
a  bond  be  to  fettle  certain  lands  in  fuch  a  manor,  by  fuch  a  ^"=;e=d  ac- 
day,  though  the  obligor  die  before  the  day,  by  which  the  bond  and 'r"id^to 
is  faved  at  law,  yet  an  execution  ought  to  be  decreed  In  fpecie.       have  been 

often  done. 

One  devifed  to  his  eldeft  daughter  upon  condition  fhe  fhould  Saik.  170. 
marry  his  nephew,  on  or  before  her  attaining  the  age  of  twenty  ;  P'-  '■ 
the  nephew  died  young,  and  the  daughter  never  refufed,  and  in-  Howd^^ad- 
deed  never  was  required  to  marry  him :  after  the  death  of  the  judged  in 
nephev/,  the  daughter,    being  about  feventeen,  married  J.  S, ;  ^' ^'  ^".'^ 
and  it  was  adjudged  that  the  condition  was  not  broken,  being  bo-  £_  f>^ 
come  impofliblc  by  the  a(Sl  of  God.  Skin.  301.  pi.  5. 319.  pi.  i.  s.  c.  adjudged. 

2.  Of  the  A{i  of  Law. 

If  an  annuity  be  granted  upon  condition  that  the  grantee  fhall  Roll.  Abr. 
be  attorney  for  the  grantor,  in  all  pleas  ;  if  he  be  after  made  ■^^^• 
flierlff,  yet  this  fliall  not  excufe  him  from  the  performance  of  the 
condition  •,  but  he  ought  to  be  his  attorney ;  otherwife  the  condi- 
tion Is  broken. 

If  A.  devlfes  land  to  B.  and  his  heirs,  upon  condition  that  he,  Roll.  Abr. 
h:s  heirs  and  affigns,  with  the  iflues  and  profits  of  the  land,  fliall  ^i'* 
pay  yearly  fo  much  for  certain  charitable  ules,  and  dies,  and  x^tmTijn 

X  X  3  after 
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adjudged.  after  the  dcvifee  dies,  his  heir  within  age,  and  in  ward  to  the 

^f°-  J^^-  king,  the  payment  fhall  be  excufed,  during  the  time  the  king 

Rep.  laS.  '  1^^^^  h"""  '"  ward ;  for  by  the  intent  of  the  condition,  the  pay- 

3  Built.  58.  ment  ought  to  be  made  with  the  iilues  and  profits,  which  are 

S.  C.  ad-  transferred,  by  act  in  law,  to  tlie  king. 

judged.  '      ^  ° 

Hard.  10,  11.  S.  P.  appears,  and  long  argument,  whether  the  king  fliould  be  bound  by  the  condition. 

yelv.  207.  If  a  recognizance  be  conditioned  for  the  appearance  of  B. 
Rofleand  at  the  next  artifes  holden  for  the  county  of  S.,  and  before  the 
ed.*  Bu!ft°.  next  affifes,  B.  fues  a  certiorari  out  of  the  King's  Benchy  to  re- 
155.  S.  C.  move  the  recognizance,  and  at  the  next  affifes  dehvers  the  cer- 
^^a^-'TyJ  ^'°^^''^  ^°  ^^^  j^^gC)  y^t  this  doth  not  excufe  his  appearance  ;  for 
though  tlie  though  the  certiorari  was  the  command  of  the  king,  yet  the  pur- 
hands  of  the  chafe  thereof  was  the  act  of  B.^  and  he  could  by  no  fuch  flight 
ihut'^n"^  fave  his  recognizance. 

forEcl'><ed  by  the  ceif.oia'i,  yet  they  might  have  entered  his  appearance.  Cro.  Jac.  281.  S.C.  ad- 
judged, and  that  he  ought  to  have  procured  his  appearance  to  be  recorded. 

a  Lev.  26.        If  a  man  hath  good  title  to  land,  by  virtue  of  a  fine,  and  fells 

^Kcb  ^'P*    ^^  fanie,  and  covenants  with  the  vendee,  his  heirs  and  affigns, 

S.  C.  ad- ^*  that  he  fhall  enjoy  againft  him  and  5.,  and  all  claiming  under 

judged,         him ;  and  after  by  an  aft  of  parliament,  reciting  that  B.  had 

o%?,^/of     fettled  this  eftate  upon  C,  and  that  certain  pcrfons  had  unduly 

Twifden.       procured  the  faid  line  from  her,  it  is  enafted,  that  the  fine  fhall 

be  void,  and  that  every  perfon  may  enter,  as  if  no  fuch  fine  had 

been ;  and  after  one  enters,  claiming  title  under  C,  this  is  a 

breach  of  the  covenant ;    for  the  acl  makes  no  new  title,    but 

removes  the  obftruftion  of  the  old  ;  and  it  was  faid,  that  doubt- 

lefs  B.  was  named  In  the  covenant  for  this  purpofe,  in  cafe  this 

fine  unduly  obtained  fhould  be  avoided. 

3.  Of  the  Ad  of  the  Parties. 

8  Co.  9*.  If  the  condition  of  an  obligation  be,  that  the  obligor  fhall  en- 

C0.Lit.2c6.  feoff  the  obligee  of  the  land,  before  fuch  a  day,  and  after,  before 

the  cond'i-"  the  day,  the  obligee  diffelfe  the  obligor,  and  keep  it  by  force  till 

tionofa  after  the  day,  fo  that  the  obligor  cannot  en._r,  this  will  excufe 

feoftment.  jj^g  performance  of  the  condition. 

Roll.  Abr.  If  leffee  for  years  covenants  to  drain  the  water  which  is  upon 

^-SS-  ^"t  the  land,  before  fuch  a  day,  and  after  the  leffor  enters  before  the 

^cnt'.  and '  ^'^)'i  3'~'d  there  continues  till  the  day  is  paft,  yet  this  fhall  not 

1-ide  Cro.  excufe  the  performance  of  the  covenant,  {a)  becaufe  this  is  col- 

J''J  "Jj*^-  lateral  to  the  land. 

judged,  it  not  being  alieged  that  the  leflor  held  him  out,  and  difturbed  him  in  doing  It.  Moor,  402. 
Owen,  65.  Godb"  C9.  {(i)  But  if  it  had  been  a  covtnant  adhering  to  the  land,  and  in  refpeft  of  the 
cnjoynent  thereof,  it  would  liave  been  otherwife  ;  but  then  it  niuft  have  been  ihewn  that  he  held  hin; 
outof  poflefuon.     Moor,  4.C2.  pi.  53+.     Owe.n,  65. 

Ero.  Cove,  If  a  man  be  bound  to  build  an  houfe,  tdc.  he  is  excufed  if  the 
Roll!  Abr.  obligee  will  not  fuffer  him  to  build  it  j  for  he  cannot  come  upor^ 
453.       *    the  land  againit  his  will, 

4  Soj 
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So,  If  a  condition  be  to  repair  a  houfe,  he  is  excufed  thereof,  if  9H.6.44  b. 
A  ftranger,  by  the  command  of  the  obligee  himfelf,  difturbs  him,  ^^°"-  •^'"■• 
and  will  not  fufFer  him  to  do  it.  ^^^' 

If  the  condition  be  to  eredl  a  mill,  and  the  obligor  comes  to  3  h.  6.  37. 
the  obligee,  and  fays  all  is  ready  for  the  erecting  thereof,  and  ^°'-  •^'""* 
demands  of  him  when  he  (hall  come  with  the  mill  to  eretl  it ;  '^S3»45*- 
if  the  obligee  f:iys  he  will  not  have  the  mill,  and  entirely  dif- 
chargcs  him  of  the  mill,  this  fhall  excufe  him  of  the  performance. 

If  leflee  for  years  of  an  houfe  covenants  to  repair  it,  and  to  Roll.  Abrt 
leave  it  in  as  good  plight  as  he  found  it,  and  after  certain  fparks  ^34' 
of  fire  come  out  of  tl^  chimney  of  the  Icflbr,  into  an  houfe  not 
much  remote,  by  which  the  houfe  of  tlie  leflee  Is  burnt,  this  will 
excufe  the  performance  of  the  covenant  to  the  leflee ;  fo  that  he 
is  not  bound  to  rebuild,  becaufe  this  comes  by  the  aci  of  tl>c 
leflbr  himlVlf. 

If  a  leafe  be  made  upon  condition  that  the  lefl!ee  (hall  not  35H.6.i6«; 
permit  or  harbour  any  whore  within  the  houfe  to  him  let,  and  p^°''9**  ''• 
that  if  he  fufFers  fuch  woman  to  (lay  there  fix  weeks  after  warn-  s.c.'dted. 
ing,  ^c.,  it  (hall  be  lawful  for  the  leflbr  to  enter-,  and  after  (a)  if  a 
the  lefl'ee  fufFers  fuch  woman  to  be  there,  and  warning  is  given  ^.-'^'^ 'jy°"" 
him  by  the  leflbr,  although  after  the  leflbr  commands  the  woman  procure  a 
to  ftay  there  for  fix  weeks,  yet  this  (hall  not  excufe  tlie  perform-  marriage  be- 
ance  of  the  condition,  becaufe  the  leflbr  did  not  do  any  a£l ;  and  ^'^f.';"  ^^'^, 
notwithftanding  the   command,    the   lefTee  {a)  might  have  re-  £.  before  a 
moved  her.  <=^''"'''  <^^y^ 

and  before 
the  day  the  obligee  calfs  B.  whore,  and  tells  her  if  he  tr.arries  her,  he  will  tie  her  to  a  port ;  by  teafon 
whereof  the  obligor  could  not  procure  B.  to  marry  hioi  ;   this  will  excufe  the  non-perforraance.     Cro. 
Eliz.  694.     Admit  fer  Cur.  but  then  it  muft  be  ihewn  in  pleading,  that  the  obligor  did  what  he  could 
to  procure  her  to  many,  &c. 

But  if  the  leffbr  oufts  the  leflee,  and  by  force,  and  againfi:  the  35H.6  162. 
will  of  the  leflee,  puts  in  the  woman,  and  violently  makes  her  ^  ^°'  5»-' 
ftay  there  by  force,  againft  the  will  of  the  leflee,  for  fix  weeks, 
this  fhall  excufe  the  performance  of  the  condition. 

U  y4.  is  bound  to  B.  that  J,  S.  fhall  marry  Ja/ie  G.  before  Co.L-:.zcC. 
fuch  a  day,  and  before  the  day  B.  marries  her,  he  fhall  take  no  ''• 
advantage  of  the  condition,  becaufe  by  his  means  it  could  not  be 
performed. 

If  a  man  makes  a  feoffriient  in  mortgage,  upon  condition  to  be  C0.LIt.21o. 
yoid  upon  payment  of  money  by  the  feoffor,  &c.  to  the  feoffee,  ^' 
at  a  day  ;  if  at  the  day  the  feoffee  is  out  of  the  realm,  the  feoffor 
is  not  bound  to  feek  him,  or  to  go  out  of  the  realm  to  him ;  and 
therefore,  becaufe  the  feoft'ee  is  the  caufe  that  the  feoffor  cannot 
tender  the  money,  die  feoffor  may  enter  intQ  tlie  land,  as  if  duly 
tendered. 

If  y^.  leafes  to  B.  for  years,  upon  cpndition  that  if  B.  pays  Co.  Lit.  2;?. 
money  to  yi.y  or  his  heirs,  at  a  day,  that  B.  fhall  have  the  fee  ;  ^ 
and  before  the  day,  A.  is  attainted  of  treafon,  and  executed  ; 
now  though  the  condition  became  impoffible  by  the  a£l  and  of- 
fence of  ^.,  yet  B.  fliall  not  have  a  fee ;  becaufe  a  precedent 
condition  to  increafe  an  eflate  muft  be  performed  j  and  if  it  be- 
comes impoffible,  no  eftate  fhall  rife. 

Xs  4  u 
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3  Leon.  1 59. 
adjudged, 
£cdel's  cafe. 


Cro.  Eliz. 
672. 


SCo.  76.  b. 

Strafford's 
cafe  ad- 
judged, 
a  Brownl. 
252,  S.  C. 
adjudged. 


Hob.  103. 
adjudged. 
So,  if  by 
pleading  it 
had  been  ap. 

filled  to  the 
eafe,  &c. 
*  But  entry 


If  A.  leafes  to  B.  certain  lands  for  years,  rendering  40/.  pey 
ann.)  and  a  (Iranger  covenants  withy^.  that  B.  fhall  pay  unto 
him  the  40/.,  for  the  farm  and  occupation  of  the  lands  ;  and 
before  any  day  of  payment,  A.  oufts  B.  of  his  farm,  B.  is  ex- 
cufed  of  the  payment  of  the  rent-,  for  the  covenant  was,  that  B. 
fliould  pay  40/.  for  the  farm  and  occupation  ;  fo  that  it  is  a  con- 
ditional covenant;  and  there  ought  to  be  quid  pro  quo;  and  here 
the  confideration  upon  which  the  covenant  is  conceived,  viz.  the 
farm,  and  the  occupation  of  it,  is  taken  away  by  the  a£l  of  A. 
himfelf. 

A.  entered  into  a  bond  to  B.,  conditioned  to  fave  B.  harmlefs 
from  a  bond  made  to  C.  for  payment  of  100/.  at  a  day  and 
place,  and  at  the  day  of  payment  A.  was  going  to  the  place  to 
pay  it,  and  B.  by  covin  caufed  A.  to  be  imprifoned  till  after  fun- 
fet,  to  the  intent  the  100/.  fhould  not  be  paid;  and  this  being 
pleaded  to  an  adlion  of  debt  upon  the  bond,  it  was  adjudged 
upon  demurrer,  that  fuch  a  bare  furmife  was  no  bar. 

If  the  king  grants  a  reverfion  in  tail,  upon  condition  that 
if  the  grantee  pays  20/.  at  the  receipt  of  the  Exchequer,  is'c.y 
the  grantee  fliall  have  a  fee  ;  if  afterwards  the  king,  under  his 
great  feal,  refufes  to  receive  the  money,  yet  if  the  grantee  ten- 
ders it  at  the  receipt  of  the  Exchequer,  he  (hall  gain  a  fee ;  for 
the  king  by  no  means  can  countermand  or  hinder  the  increafe  of 
the  eftate  in  fuch  cafe. 

If  the  condition  of  an  obligation  be,  that  the  obligor  fhall  pay 
10/.  to  the  obligee,  M'hlch  is  for  the  rent  of  certain  lands,  and 
the  obligee  enters  upon  the  land,  and  fo  lufpends  the.  rent,  yet 
this  fhall  not  excufe  *  the  payment ;  for  it  is  but  a  recital  that  it 
was  for  rent,  and  not  material, 
and  eviilion  before  rent  due,  avoids  pa\  ment  in  covenant,  Sec.  for  the  rent  as  rent. 


Ketiey,  54.  jf  3  parfon  by  indenture  leafes  his  parfonage  for  years,  render- 
L\nn  ad-  ^"S  rent,  and  the  lelTee  covenants  to  pay  his  rent,  and  before  any 
judged.  So,  day  of  payment,  the  parfonage  {a)  is  lequeftered  for  the  non- 
m  cafe  an      payment  of  the  firft  fruits,  vet  the  leifTee  ihall  not  be  excufed  of 

obligation        f ,  •'  -.  ,  .  '    ^ 

for  payment  ^^^  payment  of  his  rent. 

of  the  rent.  (a)  Otherwife  if  lefTee  for  years  is  evifted  by  a  prior  title.  Roll.  Rep.  igS;  Yelv.  23. 
Cro.  Car.  415. 

Poph.  39.  If  y^.  leafes  lands  to  B.  for  feventeen  years,  and  after  B.  enters 
J^'  ^'  Into  an  obligation  to  A.y  conditioned  to  pay  an  annual  rent  to  C. 
Owen,  1C4.  for  the  term  of  feventeen  years,  if  C.  lives  fo  long,  and  the  faid 
Moor,  597.  J?, J  or  \{^^  afTigns,  or  any  claiming  under  him,  fliall  or  may  fo 
judged!  "      ■^^"S  enjoy  the  faid  land;  and  B.  after  furrendcrs  to-^.;  yet  he 

mufl  continue  the  payment  of  the  rent,  becaufe  merely  collateral, 

and  to  be  made  to  a  ilranger. 


T'opb.  40, 

Owen,  104. 

Cro.  Eliz. 

313.    Like 

point  by 

Popham ; 

for  that  the  obligee  ihould  not  take  advantage  of  his  own  afl. 


But  if  the  condition  had  been  that  C.  during  the  term  fliould 
hold  part,  without  the  interruption  of  B.  or  his  afTigns,  if  after 
the  furrender,  A.  had  interrupted  him,  B,  fliould  not  have  for- 
feited his  bond. 
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If  the  condition  of  an  obligation  be,  that  the  fon  of  thft  obligor  aa  E.  4. 16. 
(liall  ferve  the  obligee  for  feven  years,  if  he  tenders  his  fon,  and  ^°"*  ^^'• 
the  obligee  {a)  refufes,  it  is  no  forfeiture.  (i)^So,ifhe 

takes  him,  and  after,  within  the  term,  commands  him  to  be  gone.    RoJl.  Abr.  455. 

If  the  condition  of  an  obligation  be  to  pay  a  fmall  fum,  and  20E.4. i.b. 
the  obligee  refufe  it  at  the  day,  though  this  faves  the  penalty,  ^^■^•i6. 
yet  the  principal  money  {i>)  muft  be  paid  ;  for  it  ftill  remains  ^g,'  ^J 
a  debt.  Lit.  207. 

S.  P.  be- 
caufe  the  fum  mentioned  In  the  condition  is  parcel  of  the  obligation  ;  and  the  obligee  hath  remedy  for 
it  by  law.  Cro.  Eliz.  755.  S,  P.  {b)  And  theiefore  if  an  acSioii  be  brought  againft  him  upon  tlie  ob- 
ligation, and  he  plead  the  tender  and  refufal,  he  muft  alfo  plead  tk'.t  he  is  yet  ready  to  pay  the  money, 
and  tender  it  in  court.  Co.  Lit.  207.  a. — But  if  the  plaintiff"  will  not  then  receive  it,  but  takes  iflue 
upon  the  tender,  and  it  be  found  againft  him,  he  hath  loft  the  money  for  ever.  Co.  Lit.  207.  a. 
Hob.  198, 199.     Nov,  no. 

But  if  the  condition  of  an  obligation  of  lOo/.  be  for  the  de-  Co.  Lit. 
livery  of  corn,  timber,  C5V.,  performance  of  an  arbitrament,  or  207.3. 
other  act,  isc,  this  is  collateral  to  the  obligation,  and  no  parcel 
of  it  5  and  therefore  a  tender  and  refufal  is  a  perpetual  bar. 

4.  Of  the  A£l  of  a  Stranger. 

Regularly,  if  the  condition  be  to  be  performed  by  a  ftranger.  Roll.  Abr. 
and  he  refufe,  the  obHgation  is  forfeited  ;  for  the  obligor  hath  ^S^- 
taken  upon  him  that  the  ftranger  fliall  do  it. 

As  if  the  condition  be  that  my  fon  fliall  ferve  jf.  S.,-  if  he  will  22  E.  4.  a6. 
not,  my  obligation  is  forfeited.  ''• 

^.  and  B.  fubmit  themfelves  to  the  award  of  C,  and^/.  enters  22  E.  4.  25. 
into  an  obligation  to  C.  to  ftand  to  the  award  ;  and  B.  alfo  ;  and  **•    ^°''' 
C.  awards  y^.  to  pay  10/.  to  B.,  who  tenders  it,  and  B.  refufes  j  (^)'^so'^^ff 
the  obligor  is  excufed  (r)  becaufe  B.  is  not  a  mere  ftranger,  arecog- 
but  privy,  and  fo  is  the  obligee.  nizance, 

^       '*  ^  bond,  er<r. 

is  made  to  ^.  to  the  ufe  of  B.  conditioned  to  pay  money.  Sec.  to  B.  and  B.  refufes,  Sec     Cro.  Eliz. 
755.     Cro.  Jac.  14. 

But  if  the  condition  be,  that  the  fon  of  the  obligor  fliall  marry  Hutt.  4g, 
the  daughter  of  the  obligee,  if  the  daughter  of  the  obligee  refufe  Winch,  30- 
the  fon,  yet  the  condition  is  forfeited  ;  for  the  daughter  is  a  mere  ^    ""'3°' 
ftranger,  and  the  obligor  hath  taken  upon  him  that  his  fon  fliall 
marry  her. 

So,  if  the  condition  (d)  be  to  enfeoff  a  ftranger,  who  refufes,  (J)  2E.4.2. 
yet  the  obligation  is  forfeited.  39  H.  6. 

''.  °  10.  b,  Co.- 

Lit.  209.  S.  P — But  otherwife  if  to  be  made  to  the  obligee,  or  to  any  other  for  his  benefit.     Co.  Lit. 
209.  a.    Secus,  where  the  condition  is  that  a  ftranger  fliall  enfeoff  a  ftranger.     Co.  Lit.  209.  a. 

If  there  be  a  feoffment  upon  condition  to  enfeoff  a  ftranger,  if  19  h.  6. 
the  ftranger  refufes,  yet  the  condition  is  broken,  becaufe  the  in-  34-  b.  Co. 
tent  was  not  that  the  feoffee  fliould  retain  it.  ,t       „..       t<.«„^",^°<'d 

I  Leon.  200.     2  Leon.  222.  S.  P. 

But  otherwife  it  had  been  if  the  condition  was  to  make  (e)  a  2  E.  4.  2. 
gift  in  tail  to  a  ftranger,  and  he  refufes ;  for  there  the  intent  was  L^on'Ue'^* 
that  he  fliould  have  the  reverfion.  2'uon'2i2. 

S.P.     {e)  So,  if  the  condition  be,  that  he  fljall   grant  a  rent-charge  to  a  ftranger,  and  he  refufe., 
becaufe  IntcnJeJ  the  fe.ffec  fliould  rstain  the  land.    Co.  Lit.  200. 

If 
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Roll,  Abr.        If  the  condition  of  an  obligation  be,  that  whereas  the  obligor 
453-  and  obligee  are  jointly  feifed  of  the  office  of  the  court  of  ad- 

^■Uon.i\t.  n^iralty  j  if  the  obligor  Ihall  permit  the  obligee  to  ufe  the  faid 
s.  c.  Godb.  office,  and  to  take  the  profits  thereof  only  to  his  own  ufe  during 
■^T;  S.C.  j^ig  ijfg^  without  interruption  made  by  the  obligor,  then,  ^c.  ; 
psr  Curiam,  although  after  the  admiral  dies,  and  the  new  admiral  grants  the 
and  faid  faid  office  to  a  flranger,  (as  he  may  by  law,)  and  he  interrupts 
obiree  oc^^  and  oufts  the  obligee,  yet  if  the  obligor  after  this  interrupts  the 
cupy  by  obligec  alfo,  the  condition  is  broken, 
light  or  wrong,  the  obligor  is  ngyo  interrupt  him  againft  his  own  bond. 
/^ 

Co.  Lit.  If  ^.  Is  bound  to  (a)  B.  to  pay  lo/.  to  C,  \i  A,  tenders  It  to 

(Toother-    ^'^  ^"^  ^^  refufes,  the  bond  is  forfeited. 

wife  if  bound  to  pay  it  to  the  obligee,  or  his  afligns,  and  the  obligee  appoints  C.  to  receive  it  as  hit 
aflignee,  and  it  is  tendered  to  C.  and  refufed  by  him.     Dalf.  38. 

Cro.  Er^.  If  ^.  difleifes  B.y  and  after  leafes  to  C.  for  years,  and  C. 
^nd't&t'      covenants  at  the  end  of  the  term  to  leave  and  yield  up  the 

tenements  well  repaired  to  A.y  and  after  B.  enters,  ^r.,  C.  is 

excufed. 
5 Co.  23.  b.       If  the  condition  of  an  obligation  be,  that  the  obligee  (hall  in 
adjudged.      Michaelmas  term  next  give  unto  the  obligor,  ^c.  fuch  releafe  as 

Cro.  X.I1Z.         i-i.,  r      ■>  •  n      1      1  ^  i  1. 

716.  s.  C,  by  the  judge  of  the  prerogative  court  (hall  be  thought  meet ;  the 
Moor,  645.  obligor  ought  to  procure  the  judge  to  devife  and  direct  fuch 
Eliz.  VgI'  releafe  ;  for  the  judge  is  a  ftranger  to  the  condition,  and  the  con- 
S.  C.  cited,  dition  is  for  the  benefit  of  the  obligor,  and  he  hath  {b)  taken  upon 
and  1'ide       Jiim  fo  perform  it  at  his  peril. 

like  point. 

Lit.  Rep.  r  3.  Lev.  loi .  Sid.  3 1 3.  {b)  So,  if  the  condition  of  an  obligation  be,  that  a  ftranger  fhall 
releafe  all  the  right  which  he  hath,  or  pretends  to  have  in  a  certain  manor,  the  obligor  muft  procure 
him  to  make  a  releafe  defa&o  though  he  hath  no  right.     Sand.  215. 

v/inch,  26.  If  A.  leafes  his  land  for  forty  years,  rendering  rent,  and  de* 
^9*  vifes  the  reverfion  to  J.  S.  in  tail,  &c.y  provided  that  B.  and  his 

wife  Ihall  have  the  rent  to  their  own  ufe  till  J.  S.  comes  of  age, 
ixpon  condition  that  B,  and  his  wife,  within  three  months  after 
his  death,  enter  into  a  bond  to  his  overfeers  for  the  payment  of 
34/.  per  ann.y  in  fuch  penalty  as  his  overfeers  fliall  advife,  an4 
A.  dies,  B.  and  his  wife  muft  give  notice  of  this  to  the  overfcerSa 
and  at  their  peril  procure  them  to  advife. 


i  ^^3  ] 


Conttable; 


(A)  How  chofen  and  appointed. 

(B)  Who  are  obliged  to  ferve. 

(C)  Of  their  Power  and  Duty  in  ading  without  any 
Warrant  from  a  Juftice  of  the  Peace. 

(D)  Of  their  Power  and  Duty  in  executing  Warrants. 


(A)  How  chofen  and  appointed. 

CONSTABLES  appear  to  have  been  officers  of  great  (a)  anti-  Of  the  Wgh 
quity  i  for  by  the  laws  of  king  Alfred,  the  freemen  were  to  ""^*'''j  °^ 
digeft  themfelves  into  decennaries  and  hundreds,  and  every  ten  ^.j^^tUle 
freeholders  chofe  an  annual  officer,  whom  they  called  conftable.  Courts^  and 
borlholder,  tithingman,  or  headborough,  as  head  of  the  decen-  'j'"'^J''"f- 
nary  j  thefe,  in  every  hundred  where  there  was  a  feudal  lord,  ^^/°"^ 
were  fworn  in,  and  admitted  by  the  lord  or  his  (leward  in  his  (a)  Were 
leet  i  but  where  there  was  no  fuch  feudal  lord,  the  fheriff  in  his  ^^°^^  ''l^ 
torn  had  the  fwearing  and  placing  of  them  in  :  alfo,  if  there  was  Wwcbefter. 
no  feudal  lord  of  the  hundred,  an  annual  officer  was  chofen,  2  Hawk, 
who  was  to  prefide  over  the  whole  hundred,  who  was  called  i'*  ^*  ^'  "* 
the  high  conftable  ;  but  if  the  hundred  was  feudal,  as  it  often  4  inft.  267. 
antiently  was,  then  fuch  lord  of  the  hundred  adipinillered  the  ^'^^  Som- 

Officehimfclf.  nerW^ri- 

quitiei  Car- 
terbury.    Lamb.  Conftable,  8.     [That  both  high  and  petit  conftables  were  of  earlier  date  than   thii 
ftatute,  is  fatisfaftorily  proved  in  the  introdudion  to  a  little  treatife,  entitled  "  Tbt  Office  of  ConfiabUy* 

publifhed  in  1791.] By  common  law,  they  are  to  be  chofen  by  the  leet  or  torn.     4  Inft.  265  — 

And  by  2  Hawk.  P.  C.  c.  10.  §  37.  it  is  difHcult  to  determine  to  whom  the  power  of  chufing  them 
doth  of  common  right  belong  ;  for  by  Dalt.  Sheriff,  400.  Roll.  Rep.  34.  both  high  and  petty  con- 
flables  are  to  be  chofen  and  appointed  by  the  Hieriff  in  his  torn;  and  by  2  Jones,  212.  Lamb.  Con« 
ftable,  8.  Salk.  175.  pi.  i.  2  Salk.  502.  pi.  2.  5  Mod.  124.  11  Mod.  215.  x2Mod.  88,  115. 
^80.  Comb.  351.  Skin.  635.  pi.  4.  669.  pi.  6.  Ld.  Raym.  69.  St.  I'j  &  i4Car.  2.  c.  10.  they 
are  to  be  chofen  by  the  decennary  ;  but  it  feems  dear,  tliat  whether  a  conlbble  is  to  be  chofen  by  the 
fheriff  or  decennary,  yet  he  is  to  be  fworn  and  placed  in  his  office  by  the  fheriff,  as  being  judge  of  the 
court.  Alfo  it  feeins  certain,  that  a  cuftom  either  way  is  good.  2  Hawk.  P.  C.  c.  10.  §  38.  And 
that  a  flieiiff  or  fteward,  having  power  to  place  a  conftable  in  his  office,  have  by  confe^uence  a  power  of 
removing  him.     Bulft.  174.  2  Hawk.  P.  C.  63. 

It  feems  by  the  better  ©pinion,  that  a  cuflom  in  a  town,  that  Sid.  355,  % 
the  inhabitants  thereof  (hall  ferve  the  office  of  conftable  by  turns,  Hawk.  p. c. 
is  good,  and  that  the  objedion,  that  by  fuch  means  it  may  come  *^'*°*  ^^'* 
to  a  woman's  turn  to  ferve,  is  of  no  fofce,  fiuce  flie  is  allowed  to 

ma^e 


Condable. 

make  a  deputy  {a),  or  procure  one  to  ferve  for  her,  who  fiiall  be 
confidercd  as  the  proper  officer. 

Cro.  Car.  389.  co7:t. 

Alfo,  the  ofEce  of  conftable  being  neceflary  for  the  prefervation 
of  the  peace,  jufliccs  of  the  peace  have  by  an  uninterrupted 
ufage,  not  now  to  be  difputed,  taken  upon  them  not  only  to 
fwear  conftables  who  have  been  chofen  at  a  torn  or  leet,  but  alfo 
to  nominate  and  fwear  conftables,  where  none  have  been  fworn 
at  fuch  courts,  through  the  negle6l  of  the  flierifF  or  lord,  and 
alfo  to  (b)  difplace  thofe  who  have  been  fo  chofen ;  and  this 
point  hath  been  carried  fo  far  as  to  allow  the  feflions  of  the 
peace  to  fwear  one  conftable  who  had  been  ele£led  at  the  leet, 
and  unduly  rejected  by  the  fteward,  who  had  fworn  another  in 
his  place. 

And  by  the  13  &  14  Car.  2.  cap.  12.  par.  15.  reciting,  <*  That 
*'  the  laws  and  ftatutes  for  apprehending  rogues  and  vagabonds 
"  had  not  been  duly  executed,  fometimes  for  want  of  officers,  by 
*'  reafon  lords  of  manors  do  not  keep  court-leets  every  year  for 
"  making  them  •"  it  is  enadled,  "  That  in  cafe  any  conftable, 
**  headborough,  or  tithiugman,  fhall  die,  or  go  out  of  the  parifh, 
"  any  two  juftices  of  the  peace  may  make  and  fwear  a  new  con- 
**  ftable,  headborough,  or  tithingman,  until  the  faid  lord  fhall 
"  hold  a  court,  or  until  next  quarter  feffions,  who  ffiall  approve 
"  of  the  faid  officers  fo  made  and  fworn  as  aforefaid,  or  appoint 
"  others,  as  they  ffiall  think  fit ;  and  if  any  officer  ffiall  continue 
*'  above  a  year  in  his  or  their  office,  that  then  in  fuch  cafe  the 
"  juftices  of  the  peace  in  their  quarter  feffions  may  difcharge  fuch 
"  officer,  and  may  put  another  fit  perfon  in  his  or  their  place, 
"  until  the  lord  of  the  manor  ffiall  held  a  court  as  aforefaid." 

The  juftices  of  the  peace  of  the  county  of  NorthamptoUy  at 
their  general  feffions,  chofe  a  conftable  for  Holmbyy  and  for  not 
coming  in  to  take  the  oath,  proceeded  againft  him  j  which  pro- 
ceedings being  removed  by  certiorari  into  B.  R.,  it  was  moved 
on  affidavits,  that  there  had  not  been  a  conftable  there  for  fifty 
years  before,  that  he  might  be  difcharged,  alleging  likewife,  that 
Hohnby  was  a  privileged  place,  and  that  all  the  inhabitants  were 
the  Duke  of  York's  tenants :  but  the  court  held,  that  they 
{c)  could  not  difcharge  him  on  motion,  and  faid,  that  they  muft 
determine  the  matter  by  a6lion  of  falfe  imprifonment,  or  fome 
other  way,  and  inclined  ftrongly,  that  he  could  not  any  way 
be  difcharged ;  for  per  Cur.,  though  originally  conftables  were 
chofen  in  leets,  yet  the  conftable  being  an  ofticer,  whofe  duty  it 
is  to  keep  the  peace,  the  juftices  may  choofe  him  in  cafes  of 
neceffity  •,  as  in  the  hamlets  about  the  Tower,  the  juftices,  by 
reafon  of  the  increafe  of  buildings,  where  there  was  formerly 
but  one  conftable,  did  choofe  five  ;  and  it  was  ruled  they  might 
do  fo  ;  and  they  feemed  to  incline,  that  though  formerly  there 
had  been  none,  yet  they  might  choofe  one  if  they  ffiould  think  it 
convenient. 


A  perfon 


Conttable.  6Ss 

A  perfon  duly  ele£ted  conftable  refufing  to  take  upon  him  the  Cro.  Car. 
ofEcc,  may,  if  prefent,  be  (a)  fined  by  the  court ;  and  if  abfent,  567-    Co. 
on  having  a  certain  time  and  place  appointed  him  for  the  tak-  ^  Mcd^Vso. 
ing  of  the  oath  before  (h)  a  juftice  of  peace,  may,  after  notice  Saik.  175. 
of  fuch  appointment  and   prefentment  at  the  next  court,    be  ?'•'•  ^^' 

J     ^*^  *  RaYni.6o. 

amerced.  sco.-X 

(«)  But  cannot  be  lawfully  committed  without  more,     a  Hawlc.  P.  C.  c.  10.  §46.     (i)  2  Str.  H49. 

Alfo,  in  either  cafe  he  may  be  indifted,  either  before  juftices  of  z  Hawk. 

oyer  and  termi/iery  or  at  the  feffions  of  the  peace  ;  but  fuch  indi£t-  ^'*^*  '^•'o. 

ment  ought   fpecially  to  fet  forth    the   manner  of  every  fuch  ^  stra.  020. 

(c)  election,  appointment,   {d)  notice,  and  refufal,    and  before  Firzgib.igi. 

le)  whom  the  court  was  holden.  Barnard.  K. 

*  '  B.413. 

ji  Mod.  215.  12  Mod.  180.  SeeCaf.  4S0.  (c)  That  it  is  infufficient  to  fay  in  gcnerjl,  that  the 
party  was  Jchito  mcdoelecius,  or  legitime  e/effns.  5  Mod.  Rep.  96.  129.  adjudged,  (d)  That  the  fpecial 
circumftances  of  fuch  notice  muil  be  fet  forth.  AUen,  78.  5  Mod.  96.  130.  Keb,  418.  adjudged. 
(<)  Mod.  24.  vUe  2  Sand.  290. 

Neither  is  an  indi£lment  for  not  finding  a  fufficient  perfon  to  Keb.  416. 

ferve  the  ofBce  of  conftable  good,  unlcfs  fuch  indictment  flaew  2  Hawk, 

that  the  party  refufed  to  ferve  it  himfelf.  f '  gj  *^  '"' 

Penalty  on  conftable  neglecting  to  provide  waggons,  ^c.  for  •See  further 

the  army,  30  Geo.  2.  cap.  6.  feci.  41.  Or  for  the  mariners,  cap.  11.  the  Table  x» 

fe5l.  25.    Or  for  the  militia,  cap.  25.  feci.  50.    For  taking  money  Jl't^Cw"^' 

to  excufe  from  quartering  foldicrs,  cap.  6.  feci.  66,   Or  mariners,  /iatu. 
cap,  i\.  fe5l.  9.  * 

(B)  Who  are  obliged  to  ferve. 

IT  feems  agreed,  that  all  (/)  fworn  attornies,  and  all  [g)  other  r,c}e  title 
officers  whofe  attendance  is  required  in  the  courts  in  Wcfi-  P^i'-^f- 
miujier-hally  are  not  obliged  to  ferve  or  execute  any  inferior  parilh  \\l^     °^' 
office,  and  that  where  they  are  chofen,  though  by  a  (/?)  particular  March,  30. 
cuftom,  with  refpecl  to  their  eftates  or  otherwife,  they  may  have  ^^°*  ^"* 
a  writ  of  privilege,  for  no  cuftom  fliall  be  intended  to  be  more  2  Keb.  477. 
ancient  than  the  ufages  of  thofe  courts,  and  tlierefore  (hall  give  {g)  That 
way  to  them.  praaifing 

'  barrifters  jX 

law,  and  the  fetvants  of  members  of  parliament,  have  the  fame  privilege.     Mod.  22.     2  Keb.  578. 
Mod.  13.     (ifc)  2  Keb.  5ci>.     Cro.  Car.  389.     Lev.  265,  266.     2Hawk.  P.  C.  C.  lo.  §  39. 

So,  if  an  alderman  of  London  has  an  houfe  at  D.  in  the  county  Alderman 
ol  EjfeXf  and  he,  as  an  inhabitant  there,  is  chofen  conftable,  yet  Abdy'scafe, 
he  is  not  compellable  to  ferve,  for  that  as  an  alderman  he  is    g  *  i^^^^ 
bound  to  be  prefent  in  the  city,  for  the  good  government  thereof.  462.  s.  C. 

But  a  captain  of  the  king's  guards  being  prefented  to  ferve  VtdeKth. 
as  conftable,  in  purfuance  of  a  cuftom  in  refpe£l  of  his  lands  309-   Sid. 
in  a  town,  cannot  claim  this  privilege  j  for  though  by  his  office  \^^y\  l^^l 
he  is  bound  to  a  perfonal  attendance  on  the  king,  yet  fuch  of-  Keb.  933. 
fice  being  of  late  inftitution,  Ihall  not  prevail  againft  an  ancient 
cuftom. 

Yet 
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%  Hawk.  Yet  If  fuch  an  officer,  or  z  (a)  gentleman  of  quality,  who  hath 

p.  C.  c.  10.  rio  fuch  office,  or  a  priftifing  phylkian,  be  chofen  conftable  of  a 
^fl^^Keb.  town,  which  has  (b)  fufficient  perfons  befides  to  execute  this 
439.  cont.  office,  and  no  fptcial  cuftom  concerning  it,  perhaps  he  may  be 
*  Keb.  578.  relieved  by  the  Kw/s  Bench. 

(b)  But  no  /  <b 

privilege  can  exempt  fitting  perfons  from  ferviiig  the  ofBce  of  conftable,  where  there  are  not  fufficient 

befides  them  to  execute  it.     z  Hawk.  P.  C.  c.  10.  §41.     Sid.  272.     Keb.933.    Vide  ui,  Prl-vikge, 

RexT.  [One  who  is  refiant  within  z  private  leet  within  the  hundred, 

Cenge,  jg  j^qj.  therefore  exempt  from  ferving  the  office  of  conftable  for 

owp-  J  3*  jj^g  hundred  :  and  a  cuftom  to  ele<Sl  fuch  an  one  is  good. 

Pexv.  -^  younger  brother  of  tlie  corporation  of  the  Trimty-houfe  Is 

Clarke,  not  ES  fuch  exempt  from  ferving  the  office  of  headborough. 

I  Term  Rep.  679. 

Rex  V.  Perfons  naturalized  being  excluded  from  taking  any  civil  office 

Micrre,  5     of  truft,  are  thereby  rendered  inelieible  to  this  office. 

Burr.  2787.  ^  ° 

6  Mod.  42.        No  perfons  who  keep  a  publick  houfe  ought  to  be  conftables. 

They  are  exprefsly  prohibited  in  Wejlininjler  by  ft.  29  Geo.  2. 

c.  25.] 
[(Oltfeems  By  the  5  H.  8.  cap.  6.  **  The  wardens  and  fellowfhip  of  fur- 
c*^uit''^of'^  *'  geons  infranchifed  in  London^  and  all  barber  furgeons  admitted 
this  ftatute,  "  ^^d  approved  according  to  the  ftatute  made  in  that  behalf,  not 
and  the  an-  <«  exceeding  the  number  of  twelve,  fliall  be  difcharged  of  con- 
ofttrfiZ  "  ft^blefhip  and  watch,  ^c.  {cf 

•dl  furgeons  have  been  allowed  the  like  privilege,  i  Keb.  578.— The  like  exemption  is  given  to  fur- 
geons and  barbers,  by  18  Geo.  z.  c.  i  5.  §  10.  for  making  the  furgeons  and  barbers  of  London  two 
diftinft  corporations.] 

{(<i)ltfeem-  By  the  32  H.  8.  cap.  40.  "  The  prefident  of  the  commonalty 
Vi'^^^h^iT^  **  ^"^  fellowfhip  of  phyfick  in  London,  and  the  commons  and 
that  the  '  **  fellows  of  the  fame  (a?),  fhall  not  be  chofen  conftables  in  the 
equity  of      "  city  of  London^  or  fuburbs  of  the  fame,  ^c" 

this  z€t  doth 

not  extend  to  other  phyficians  not  mentioned  in  it ;  perhaps  for  this  reafon,  bccaufe  phyficlans  hare  no 

fuch  fpecial  cuftom  for  their  difcharge,  as  furgeons  are  faid  to  have.     %  Hawk.  P.  C.  c.  lo.  §  44.] 

[ByiW.  &  By  the  6  ^  j  W.  2-  ^^p-  4«  "  All  perfons  ufing  the  art  of  an 
M.  c.  18.  <c  apothecary,  who  have  been  brought  up  and  ferved  as  appren- 
appoi'nted  to  "  ^i^es  in  the  faid  art  for  feven  years,  according  to  the  ftatute  of 
the  office  of  <«  ^  E/iz.  Cap.  4.,  fliall  be  freed  and  exempted  from  the  office  of 
high  or  pe-    «  conftable. 

tit  conftable, 

and  fcrupling  to  take  it  in  regard  of  the  oaths,  fhall  and  may  execute  It  by  deputy.  By  10  &  li  W.  3. 
c.  23.  an  exempiion  is  granted  to  the  original  proprietor  or  firft  aflignee  of  a  certificate  for  profeciiflng 
certain  felons  to  convidlion,  {cMtd  zTyhurn-Ucket,)  if  a  parifh,  (or  as  in  London,)  a  ward -office 
within  the  parlih  or  ward  in  which  the  felony  happened,  to  be  only  once  ufed.  But  note  :  this  is  no 
exemption  from  ferving  the  office  for  a  manor,  ncr,  as  it  feemeth,  for  a  vill  or  town/hip.  2  Burr,  ii8z. 
By  2  Geo.  3.  c.  20.  ^  86-  f.-rjcants  or  privates  in  the  militia  are  exempted  during  the  time  of  their  fervice, 
«nlefs  they  ffi.\ll  confent  thereto.  By  31  Geo.  2.  c.  17.  in  7^f^»«;n/?er,  perfons  aged  63.  A  college - 
barber  at  Oxford,  though  refident  in  the  city  out  of  coHlge,  feemeth  to  be  exempted  by  the  privilege  of 
the  univerficy,  from  ferving  this  office  for  the  city.  R..  v.  Routledge,  Doujjl.  531.  But  the  degree  of 
Mafterof  Arts,  if  the  graduate  be  not  refident  In  the  univerfity,  affords  no  exemption.  See  Herfon""* 
«afe,  Via.  Abr.  tit.  Court  cf  King's  Bench  (1),  pi.  1.  C(tur:-Uet  (U),  pi.  5.  Confiablt  (B),  pi.  3.] 

a  Show.  75.  A.  was  Indi£led  for  not  taking  on  him  the  office  of  high  con- 
The  King  ^j^jjig  .  ^^^  jjjg  oueftion  on  a  fpecial  verdict  was,  Whether  a 
aati  B«K«i-  tenant 
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tenant  In  ancient  demefne  may  be  made  conftable  of  an  hundred,  worth, Vcnt. 
which  reaches  farther  than  the  demefnes  ?  and  it  was  adjudged  544- s.c. 

,        ,  .    ,  JO         adjudged. 

that  he  might. 

(C)  Of  their  Power  and  Duty  in  ading  without  any 
Warrant  from  a  Juftice  of  the  Peace. 

A  S  conftables  were  originally  inftltuted  for  the  better  pre-  2  Hawk. 
^*'  fervation  of  the  peace,  they  may  by  the  common  law  arreft  P*  ^-  •=■  'o* 
(rt)  felons,  and  all  fufpicious  perfons  that  go  abroad  in  the  night,  1^'^'  ^'g^^ 
and  fleep  by  day,  or  refort  to  bawdy-houfes,  or  keep  fufpicious  Cotr.m.292. 

company.  [(fl)Theyar« 

•^       ^  juftinable  iti 

airefting  perfons  diredlly  charged  with  felony,  although  it  fliould  afterwards  appear  that  no  felonv  had 
been  committed.  Samuel  v.  Payne,  Dougl.  359.  And  where  a  felony  hath  aftually  been  committed, 
they  are  jullified  in  making  an  arreft,  provided  they  aft  lovafide,  and  in  purluit  of  the  offender,  upon 
fuch  information  as  amounts  to  a  reafonable  and  probable  ground  of  fufpicion.  In  this  cafe,  indeed,  a 
private  perfon  may  arreft,  though  not  in  the  former.  Ledwith  v.  Ca;chpole,  C^ld.  291.— If  they  hav« 
nodes  that  a  burglary  hath  bean  committed,  it  is  their  duty  to  puifue  the  felon  immediately,  though  la 
the  night.     Cro.  El.  652.] 

Alfo,  by  the  {b)  ancient  common  law,  the  conflable  was  to  pre-  (j)  Lamb, 

fent  at  the  torn  or  leet  all  thofe  within  his  precindl  who  were  Conftabie, 

not  admitted  into  fome  tithing,  and  who  had  not  fworn  to  the  ^'  g 

king's  allegiance  }  and  it  feems,  that  by  (r )  the  law  in  ufe  at  this  (c)  Crompt, 

day,  he  ought  to  prefent  (d)  all  offences  inquirable  in  the  torn  or  ^'^•.   ^^'f* 

,  Sheriff,388. 

^^^^'  ^  See  Raft, 

Ent.  151.  [d)  Yet  In  the  oath  fet  down  by  Kitchen,  47.,  he  only  fwears  to  prefcnt  all  Woodiherf, 
outcries,  affrays,  and  refcoufes  done  within  bis  office. 

A  conflable  is  not  only  empowered,  as  all  private  perfons  are,  jlnft.  15?. 
to  part  an  affray  in  his  prefence,  but  is  bound  at  his  peril  to  en-  h.p.c.i35< 
deavour  it,  not  only  by  doing  his  utmofl  himfelf,  but  alfo  by  de-  j,^.  'd  gV 
manding  the  afliftance  of  others,  which  they  are  bound  to  give 
him  under  pain  of  fine  and  imprifonment. 

And  it  is  faid,  that  if  he  fees  perfons  a£iually  engaged  in  an  Lamb.  ijz. 
aSray,  whether  the  violence  were  done  or  offered  to  another,  or  Dait.  c.  1.8. 
even  to  himfelf,  or  fee  them  upon  the  very  point  of  entering  23?  •js!'"^' 
upon  an  affray  ;  as  where  one  threatens  to  beat  another,  ^r.,  he  Cro.  tiir. 
may  either  carry  the  offender  before  a  juftice  of  peace,  in  order  375- 
to  his  finding  fureties  for  the  peace,  ^r.,  or  may  imprifon  him  Moor/284.' 
himfelf  a  reafonable  time  till  the  heat  be  over,  and  afterwards  22  E.  4. 
detain  him  till  he  give  fuch  furety  by  bond :  but  he  feems  to  have  ^5'J>' 
no  power  to  commit  the  offender  in  any  other  manner,  or  for  any  5  h.  7/6.  a! 
other  purpofe  j  for  he  cannot  commit  him  to  gaol  till  he  fliall  be  Savii,  97. 
punifhed;  neither  ought  he  to  lay  hands  on  thofe  who  barely  ^°^^'^«P» 
contend  with  words,  without  any  threats  or  perfonai  hurt ;  but  2  Buift.3J9, 
all  he  can  do  in  fuch  cafe  is  to  command  them,  under  pain  of  *  It  is  more 
imprifonment,  not  to  fight.  tl'^^t:.. 

ftable  to  carry  the  «Sender  immediately  before  a  juftice  of  the  peace. 

If  an  affray  be  in  a  houfe,    the  conftable  may  break  open  Dait.  c.  ?i 
die  doors  to  preferve  the  peace,  and  if  affrayers  tiy  to  a  houfe,  ^7-  i3E-4- 

and  5''*  ^^"*' 


efl^  ConCiable. 

12.  b.         and  he  freflily  follow,  he  may  break  open  the  doors  to  take 
H.P.c.  9*.  them. 
135. 

Lamb.  133.       But  he  cannot  of  his  own  authority  compel  a  man  to  find 

Cro.  Eiiz.     fureties,  who  is  delivered  into  his  hands,  as  having  broken  the 

Ow       oc.  P^^ce  in  his  abfence,  but  ought  to  carry  him  before  a  juftice  of 

the  peace  ;  neither  can  he  arrefl  a  man  for  an  affray  out  of  his 

view,  without  a  warrant  from  a  juftice  of  the  peace,  unlefs  a 

felony  were  done,  or  likely  to  be  done. 

Moor,  aS4.       If  a  conftable  fee  a  perfon  expofe  an  infant  in  the  ftreet,  who 

Owen,  98.    refufes  to  take  it  away,  he  may  lawfully  apprehend  and  detain 

p.^?^c.*i2.  ^"^^^  perfon  till  he  or  flic  fliall  confent  to  take  care  of  ic. 

§  19.  And  to  may  a  private  perfon. 

(D)  Of  their  Power  and  Duty  in  executing  the  War- 
rants of  Juftices  of  the  Peace. 

(j)  5  Mod.      *  S  the  conftable  Is  the  proper  officer  to  a  juftice  of  peace, 

330.    Salk.   r\   jjg  jg  bound  to  execute  his  warrants.     Hence  it  hath  been 

(i)^Saik.'     («)   refolved,    that  where  a  ftatute  authorizes  a  juftice  of  the 

3S1.  2  Roll,  peace  to   convicl  a  man  of  a  crime,   and  to  levy  the  penalty 

liep.  78.       Jjy.  y^jjj^^j^j.  (-,£  diftrefs,  without  faying  to  whom  fuch  warrant 

ihall  be  directed,  or  by  whom  it  ihall  be  executed,  the  conftable 

is  the  (^)  proper  officer  to  ferve  fuch  warrant,  and  indi£lable  for 

dlfobeying  it. 

Roll.  Abr.         Yet  inafmuch  as  the  office  of  conftable  is  wholly  minifterlal, 

59»'  and  no  way  judicial,    it  feems  that  he  may  appoint  a  deputy 

Crompt.        (0  *°  execute  a  warrant  dire£led  to  him,  when  by  reafon  of  fick- 

a22.  nefs,  abfence,  or  otherv/ife,  he  cannot  do  it  himfelf :  but  with- 

3  Bum.  77.  Q^f  fome  fuch  fpecial  caufe  a  conftable  cannot  make  a  deputy. 
Dalt.  c.  1.  ^  *^.    ' 

S.  C.  Roll.  Rep.  274..  Sid.  355.  Lev.  233.  March,  30.  2  Keb.  309.  321.  [3  Burr.  1259. 
Cald.  252.  I  Term  Rep.  682.  (c)  And  the  deputy  is  within  the  equity  of  ft.  7  J.  1.  c.  5.  Moor, 
84.5.    2  Term  Rep.  395.     St.  19  Geo.  2.  0.25.  §2.] 

Salk.  176.  If  a  warrant  be  directed  generally  to  all  conftables,  no  one  can 
Li.  Raym.  execute  it  out  of  his  own  precin£l  j  but  if  it  be  dire£l:ed  to  a  par- 
Bi .  1 5.^  '  ticular  conftable  by  name,  he  may  execute  it  any  where  within 
[By29G.2.  the  jurifdi6lion  of  the  juftice. 

C.  25.    the 

If^cjlmtnfler  conftables  are  to  be  appointed  out  of  the  different  parlfhes  for  the  whole  city  and  liberty. 
In  London,  alfo,  by  ancient  cuftom,  the  conftables,  though  appointed  in  particular  wards,  of  which 
there  are  twenty-fix,  have  power  to  ferve  warrants  and  execute  their  office  throughout  the  city.  J 

,6  Co.  54.  A  fworn  conftable  in  executing  a  warrant  need  not  {hew  it  to 

9  Co.  69.      ji^g  party,  although  he  demand  a  fight  of  it ;  but  in  making  aii 

arreft  he  ought  to  acquaint  him  with  the  fubftance  of  it. 

a  Hawk.  [And  all  private  perfons  to  whom  warrants  (hall  be  directed, 

P.c.  C.13.  2nd  even  officers,  if  they  be  not  fworn  and  commonly  known, 

"  '  and  even  thefe,  if  they  a6l  out  of  their  own  precinfts,  muft  ffiew 

their  warrants,  if  demanded.     And  it  is  enafted  by  i"]  Geo.  2. 

c.  20.,  "  That  in  all  cafes  where  any  juftice  of  the  peace  is  re- 

'*  quired  or  empowered  by  any  ftatute  to  iffiie  a  warrant  of  dif- 

•'  trefs  for  the  levying  of  any  penalty  inflided,  or  any  fum  of 

*'  money 
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**  money  thereby  dlrecled  to  be  paid — the  officer  executing  fuch  §  2. 
•'  warrant,  if  required,  fhail  fliew  the  fame  to  the  perfoii  whofe 
*'  goods  and  chattels  are  dillraincd,  and  Ihall  fufFer  a  copy  thereof 
«  to  be  taken."] 

An  unlawful  arreft  without  a  juftice's  warrant,    cannot  be  Dyer,  244. 
made  good  by  a  warrant  taken  out  afterwards.  J'^|*  ^"* 

If  the  conftable,  after  he  hath  arrefted  the  party  by  force  of  Crompt.i49. 
a  warrant,  fufFcr  him  to  go  at  large  on  his  promife  to  return  ^■^<=o- 705- 
again,  he  (a)  cannot,  by  force  of  the  fame  warrant,  arreft  him  148.  aiceb. 
again.  206.   Dak. 

c.  117. 
I'j  E.  4.  9.  a.     (a)  But  by  th«  better  opinion,  if  the  party  voluntarily  return?  into  cuflody,  the  con- 
ftable  may  lawfully  detain  hltn,  and  bring  him  before  the  jullite,  in  purfuance  of  the  warrant,    z  Hawk. 

^.C.  €.  13.    §9. 

A  conftable  cannot  juftify  an  arreft  by  force  of  a  warrant  from  itH.  S.  16. 

a  juftice  of  the  peace,  which  exprefsly  appears  on  the  face  of  it  to  Crompc. 

be  for  an  offence  whereof  a  juftice  of  peace  hath  no  jurifdi(Slion  ;  J^^'  ''*'  * 

or  to  bring  the  party  before  him  at  a  place  out  of  the  county  for  aStr.  1C02. 
which  he  is  a  juftice. 

But  it  feems  that  he  ought  to  execute  a  general  warrant  to  Dalt.  c.117. 

bring  a  perfon  before  a  juftice  to  anfwer  fuch  matters  as  ftiall  be  *  Hawk, 

objedled  againft  him  on  the  part  of  the  king.  r ',q\  '^'  '^* 

£  A  ^Mc-ra/ warrant  to  apprehend  all  perfons  fufpefted,  without  naming,  or  particularly  defcribing  any 
perfon  in  fpecial,  is  illegal  and  void  for  its  uncertainty  ;  for  it  is  the  duty  of  the  magittnte,  and  oughc 
not  to  be  left  to  the  officer,  to  judge  of  the  ground  of  fufpiclon.  And  a  warrant  to  apprehend  ail  per- 
fons, guilty  of  a  crime  therein  Ipecified,  is  no  legal  warrant  :  for  the  point,  upon  whii.h  its  authority 
refts,  is  a  u£t  to  be  decided  on  a  fubfequent  trial  ;  namely,  whether  the  perfon  apprehended  thereupoa 
be  really  guilty  or  not.  4  Bl.  Comm.  291.  3  Burr.  174*.  1  Bl.  Rep.  562.  11  St.  Tr.  307.  321, 
Conim.  Jour,  az  &  25.  Apr.  1766.] 

Alfo  by  the  belter  authorities  it  feems  holden,  that  it  is  not  But  for  this 
material  whether  the  party  arrefted  by  virtue  of  a  warrant  from  a  '^'''^^jHawk. 
juftice  of  peace,  were  guilty  or  innocent,  or  whether  the  felony,  i',//'  '^* 
£5*f.  were  aQually  committed  or  not  -,  for  it  would  be  a  great  dif-  skin.  568. 
couragement  to  officers,  to  fubje£l  them  to  a<Slions  in  fuch  cafes,  i"^  warrant 
for  doing  what  they  apprehend  to  be  their  duty ;  and  the  liberty  penn^y 
of  the  fubjecl  feems  fufficiently  fccured  by  fubjefting  the  juftice  (eventho' 
to  an  action.  ^^'^  '"='8''; 

tratc  wnoif- 
fucs  it  fliould  exceed  his  jurifdiftion,)  will,  by  ftat.  24  Geo.  2.  c.  44.,  in  all  events  Indemnify  the  officer 
who  executes  the  fame  miniilerially.  4  Bl.  Comm.  291.]  And  how  fxr  a  conftable  may  execute  a  ge- 
neral warrant  to  make  a  genera!  fearch  for  felons  or  ftolen  goods.  2  Hawk,  P.  C.  82.  [and  u  St. 
Tr.  321.     s  H.H.  P.C.  313.  321,] 

[If  a  conftable  be  fued  for  any  thing  done  in  the  execution  of  S;.  7J3.  i. 
his  office,  he  and  all  who  affift  him  may  plead  the  general  iiTue,  ^S-  ^f-*' 
not  guilty,  and  give  the  fpecial  matter  in  evidence;  and  on  a  •*'■' 
verdiift  for  the  defendant,  or  on' the  plaintiff's  becoming  nonfuit 
or  difcontinulng,  he  fliall  have  double  cofts.     And  the  aclion  can 
be  laid  only  in  the  proper  county;  for,  if  upon  not  guilty  pleaded, 
it  appear  that  the  fad  was  done  in  another  county,  the  jury  fhall 
fmd  the  defendant  not  guilty. 

No  a£llon   is  to  be  brought  ?.galnft  a  conftable,  till  demand 
of  copy  of  the  warrant,    and  the  fame  hatli  been  rcfufed  or 

Vol.  L  Y  y  neglected 


C.  12. 


neglected  for  the  fpacbof^A:  days  after  fuch  demand,  24  Geo.  2. 

c.  44./.  6. 
Anon.  I  Str.      Where  the  ofBcet  1$  tibt  acting  in  the  execution  of  his  office  ; 
446.    Mo-    or  not  purfuin;:;  the  diredlons  of  his  warrant  j  thefe  aiSts  afford 
3Burr.i742.  "1"^  "o  protection.} 


Coparceners. 


In  Coparctriai^y  tliefe'  Things  are  to  be  confidered : 

(A)  The  Nature  and  Reafon  of  fuch  Inheritance* 

(B)  The  Nature  of  fuch  Eftate,  in  refpe<^  of  Adiona 
by  or  againft  Parceners. 

(C)  Of  a  Partition,  when  the  Things  are  dividable 
or  enth'e,  and  the  Manner  thereof. 

(D)  Of  Partition  by  the  Writ  dt  Partitione  facienddo 

(E)  Of  Hotchpofy  and  the  Nature  and  Incidents  of 
this  Kind  of  Partition. 

(F)  Of  the  Nature  and  Incidents  of  the  Eflate  after 
Partition  made* 


(A)  The  Nature  and  Reafon  of  fuch  Inheritance. 

3rs£lon,lIb.  |  J"  one  felfed  of  an  eftate  of  inheritance  die,  leaving  only 
l-it^liAi.  ^  daughters,  filters,  aunts,  or  other  females  of  kin  in  equal 
[Parceners  degree,  and  tlie  eftate  defcend  to  any  of  thefe,  they  are  faid 
arc  fo  called,  ^o  hold   in  coparcenar\\  and  to  mak€  but  one  heir  to  their  an- 

bccaufe  par-  n 

titioniies      ceftor. 

bctweetj  them.  Li:.  ^  241.  And  none  are  called  parceners  by  the  common  law,  but  ftmales,  or  the 
heirs  of  females.  Id.  ^254-  By  cuftom  indeed,  brothers  may  be  parceners,  as  by  the  cuftoni  of  ga»el- 
kjnd  in  Knit.  Id.  ^  265.  But  in  either  cafe,  this  manner  of  holding  arileth  only  by  operation  of  hvf, 
namely,  by  defcent :  for,  if  fillera  purshafe  lands,  they  aie  joint- tenants,  and  not  parceners.  Id.  §  a54»J 

Co.  Lit.  In  this  inheritance  fometimes  the  defcent  is  in  capita;  as  where 

'iSscime    ^  "^^"  ^^^^^  '^^^^  ^^^  daughters;  and  die?,  the  deicetit  is  in  cc^ 

pita; 
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pittii  therefore  each  fliall  inherit  alike :  and  fometlmes  the  de-  over  to  us 
fcent  is  »«  flirpes;  as  if  a  man  hath   ifTue   two  daugliters,  and  ^™'"  "^*'* 

civil  law 

dies,  and  tlie  eldeft  daughter  hath  ilTue  three  daughters,  and  the  and  they* 
youngeft   one  daughter ;    all  thefc  four  fhali    inherit,    but  the  took  the     ] 
daughter  of  the  younceit  fhall  have  as  much  as  the  three  daugh-  1*'^^"V* 

I..  r    1-        1  1    n.  '  °  ^       fi"-pet  for 

ters  of  the  eldeft.  this  reafon, 

that  the  child  was  entitled  to  his  portion  by  the  law  of  nature  during  the  father's  life,  though  he  was 
not  to  poflefs  it,  or  be  a  complete  heir  .iccording  to  the  civil  iaw  of  the  country,  till  after  his  death  \  and 
that  founded  the  fif^ioa,  that  the  chiUiea  i'hould  (land  in  the  place  that  he  poilcHed. 

If  a  man  hath  iflue  two  daughters,  and  the  eldeft  hath  iflue  Co.  Lit. 
feveral  fons  and  daughters,  and  the  youngeft  hath  ilTue  feveral  ^H-  ''• 
daughters,  the  eldclt  Ton  of  the  eldeft  daughter  lliall  only  inherit 
his  anceftor ;  but  all  the  daughters  of  the  youngeft  fliall  hold 
their  mother's  moiety  in  coparcenary  with  him. 

If  a  man  feifed  of  lands  in  fee  hath  iffbe  two  daughters,  and  Co.  Lit. 
one  of  them  is  attainted  of  felony,    and   the  father  dies,  both  .^^3-    for 
daughters  being  alive,  one  moiety  fhall  defcend  to  the  innocent  cafe  the  lord 
daughter,    and  the  other  moiety  fliall  efcheat :    but  if  a  man  by  efcheat 
make  a  leafe  for  life,  remainder  to  the  right  heirs  of  A.^  being  "'•"ft  make 
dead,  who  hath  iflue  two  daughters,  whereof  one  is  attainted  of  veft  the  ef-" 
felony,  it  feems  the  remainder  is  not  good  for  a  moiety,  but  void  tacc,  which 
for  the  whole.  T'?.'!'*' 

lawtully 
Verted  in  the  anceftor,  which  he  cannot  do,  becaufe  there  Is  no  defedl  in  this  cafe,  lince  the  anceftor  may 
be  legally  reprcfented,  and  the  innocent  daughter  may  legally  reprefent  ;  and  thsiefore  there  can  be  no 
title  in  the  lord  to  evi£l  that  moiety,  though  he  has  title  to  the  moiety  of  the  offending  daughter,  whd 
after  her  crime  can  reprefent  no  man  :  but  in  the  fecond  cafe,  the  fiftets  are  to  make  title  to  the  re- 
mainder, which  they  cannot  do,  becaufe,  to  make  title  to  the  remainder,  ihey  mu!l  bring  themfclves 
within  the  words  of  the  donation,  and  the  innocent  daughter  cannot  take  upon  her  the  charadler  oi  aa 
heir  alone,  fince  ihey  hoth  make  but  one  heir  to  the  anceitor,  and  both  cannot  join,  becaufe  one  is  at- 
tainted and  incap.i<sle  of  that  charader. 

(B)  The  Nature  of  fucb  Eftate,  in  refped  of  Adions 
by  or  againft  Parceners. 

pARCENERS,  in  refpect  of  their  anceftor,  make  but  one  heir;  Co.LIt.if^ 
■*■  and  therefore,  to  recover  the  pofliefTion  of  their  common 
anceftoi-,  they  muft  join  in  ihc  pvitcipe :  fo  when  they  come  into 
pofTcdion  before  partition,  they  are  feifed  of  an  undivided  poflef- 
fion,  though  having  a  right  to  a  writ  de  partitioue  faciendd,  they 
have  a  right  t&  fever  and  divide  the  pofleflion  that  before  was 
joint  in  them. 

In  replevin,  the  plaintiff  declared  for  taking  bricks,  ^c.y  and  sUoi.t^r^ 
the  defendant  made  conuzance  as  bailiff  to  one  John  Bennet  and  ^'**  ^^y™* 
Grace  his  wife,  fetting  forth,  that  one  Simon  Bennet  was  feiled  in  skin.  595. 
fee  of  the  lands,  cr'r.,  and  made  a  leafe  thereof  for  forty  years,  Miqh.  7  w. 
rendering  rent,  and  died,  and  the  lands  defcended  to  his  daugh-  ^l^j^^^"** 
ters  and  co-heirelfes,  one  whereof  married  the  faid  John  Bennet,  and  Page, 
and  the  other  was  the  Countefs  of  S.di/hury,  and  fo  made  conu-  Carth.  364V 
zance  for  a  moiety  of  the  rent ;  and  upon  demurrer  judgment  :^Jj  'j'.'*" 
v/as  given  for  the  plaintiff;  becaufe  one  coparcener  cannot  mnkc  wiiereitli 

y  y   i  avowry 


£9^  (ttopartcncrjj* 

(iUferCLK  avo'-^ry  for  a  moiety  of  the  rent  before  partition,  though  they 
thitwhen      j^^.g  fcvctal  inheritances. 

cue  (iner 

uiilrji.'ii,  /tc  oua'''  *o  avow  in  her  own  uz^\t,  and  alfo  as  bailiff  to  her  other  fifter,  for  the  entire  rent. 
Sa!k.  390.  S  P.  adjiidjieJ  between  Stedman  and  Bates,  where  it  h  ftated,  that  the  defendant  made 
c.nufancc  »«  bailiff  to  the  Couiuef»  of  Hjii/hury, 

Co.  Lit.  If  co-heirs  are  difleifed  before  partition,  their  poffeflory  a£lion 

J  6'..  a.  rnuft  be  joint,  for  their  remedy  muil  follow  the  nature  of  their 

Sro.'^tit.  pofleflion,  and  that  being  joint,  the  adlion  muft  be  joint  too;  but 

S.-i.<'jI  if  they  had  made  partition  before  the  difl'eifin,  then  their  pofl'ef* 

Pm.  (i)  fions  would  have  been  feveral,  and  then  they  could  not  have  re- 
covered by  a  joint  precipe,  or  on  a  joint  demife  in  an  ejecflment. 
Co.  Lit.  But  there  is  a  difft;rence  between  an  a£lion  poffeffory  and  art 

164.  ».  aiftion  droiturel ;  for  though  the  poffeflbry  adlion  be  joint,  be- 

V -rrfl/  caufe  it  follows  the  nature  of  the  pofleflion,  ^'hich  was  joint,  yet 

Free,  (i.)  the  droiturel  a£lion  muft  be  feveral,  where  the  tight  defcending 

yciiiJtr  itt  ^^,.,g  ft;veral ;  as  if  two   coparceners  be  difleifed,  and  each  die, 

Butwhetia  having  iflue,  each  of  their  iflue  muft  have  feveral  pracipesy  be- 

jrint  right  caufe  in  their  droiturel  action  each  of  them  counts  on  the  feveral 

dcfcends  right  defcending  from  their  feveral  anceftor,  and  not  from  the 

coTmwf  joi^t  pofleffion  their  anceftor  enjoyed. 

anceftor  ■■,  as  where  a  man  is  dlflt;ifed  and  leaves  two  daughters,  there  they  muft  both  ]oin  in  an  action, 
and  fo  inuft  their  iflue,  if  they  die  betbre  recovery  of  their  right,  becaufc  their  remedy  muft  follow  their 
right,     Co.  Lit.  164.  a, 

Bro.  tit.  Cs-       Two  parceners  in  tail  alien  and  die,  leaving  iflue  ;  the  iflue  of 
/jr.  (2).      each  fliall  have  a  feveral  remedy,  and  ivhen  one  of  them  recovers, 
the  other  cannot  enter  with  him,  becaufe  the  alienation  of  their 
feveral  anceftors  amounted  to  a  partition ;  for  by  fuch  alienation 
each  conveyed  diftin6lly  and  feparately  that  moiety  which  be- 
longed to  her,  and  fo  broke  and  divided  the  eftate.' 
jC9-Lic.]6|..       Though  parceners  before  partition  have  one  entire  freehold  in 
refpefl  of  any  ftranger's  pr^cipcy  yet  to  many  purpofes  among 
themfelves  they  have  in  judgment  of  law  feveral  freeholds;  fof 
each  parcener,  where  there  are  two  of  them,  has  really  but  a 
title  to  a  moiety  of  the  land,  and  is  not,  as  in  cafe  of  jointenancy, 
fcifed /^r  wy  i^  per  tout ;  the  fame  law  holds  where  there  are 
more  parceners,  for  in  fuch  cafe  each  has  but  a  title,  in  jiidg- 
nient  of  lavv',  to  her  proportion;  therefore  parceners  may  enfeoff 
each  other  of  their  iliare,  as  well  as  convey  it  to  ftrangers. 
CoLit'iG^.        The   parol  fl'.ali  demur  during  the  minority  of  one  of  the 
daughters,  becaufe  both  of  them  muft  be  in  court,  to  demand, 
as  one  heir  to  their  anceftor,  and  the  infant  cannot  appoint  an 
attorney  to  continue  the  fuit  in  court  for  her. 
•j-T^ofl.  Abr.       If  one  coparcener  enter  upon  the  difcontinuee  of  her  father, 
*54-  and  is  afterwards  difleifed  by  him,  and  thereupon  brings  an  af- 

fife,  and  recovers  by  falfe  verdid:,  the  other  coparcener  may 
enter  and  hold  in  coparcenary  with  her  ;  for  though  the  adliort 
was  not  well  laid,  yet  flie  recovered  as  heir  to  the  common  an- 
ceftor, and  confequently  under  that  title,  which  is  common  to 
loth  the  parceners,  fnice  they  both  make  but  one  heir  to  the 
tcmmon  auccfto  . 

So, 


So,  If  two  parceners  bring  zformcdon^  and  one  of  tliem  js  fum-  Bro.  Ui.  c»- 
moned  and  fevered,  and  the  other  recovers  a  moiety,  and  enters  f"-  ^*0 
by  execution,  the  fevered  parcener  ftiall  enter  with  the  other, 
and  enjoy  the  land  in  parcenary,  for  the  fcverancc  is  only  an 
order  of  the  court  for  difuniting  joint  intererts,  when  one  of 
the  parties  is  negligent  in  profecuting  or  defending,  and  not  a 
diflierifon ;  therefore  the  fevered  parcener  may  well  enter  into  the 
land  which  the  other  recovers  as  heir  to  the  common  anceftor, 
fince  both  make  but  one  heir  to  him  :  otherwifc,  if  the  perfori 
fummoned  and  fevered  releafes  or  aliens  her  part,  for  then  flic 
has  departed  with  all  her  title  to  the  inheritance,  and  confe- 
quently  can  never  pretend  to  any  fhare  in  an  intereft  which  fhe 
has  thus  conveyed  away  to  another. 

Parceners  {hall  Join  in  ajftfe  of  mortdanccjier,  though  in  differ* 
ent  degrees.     St.  Glee,  6  Md,  i.  c.  6» 


(C)  Of  Partition,  when  the  Things  are  dividable  or 
entire,  and  the  Manner  thereof. 

A  Villein  is  an  Inheritance  individable  in  its  own  nature  ;  yet  Co.  Lit.    •, 
•^*'    if  he  defcend  to  coparceners,   the  profit  of  him  may  be  '^4-  b."^ 
divided ;  as  one  of  them  may  have  the  fervice  of  him  one  day, 
one  week,  or  the  like,  and  the  other  another  day,  week,  cs'r. 

So  an  advowfon  is  in  itfelf  entire  •,  yet  in  efFe£l  the  fame  may  Co.  Lit. 
be  divided  between  parceners,  for  they  may  agree  to  prefent  by  '^4-  }>' 
turns ;  however,  this  was  holden  only  a  partition  of  the  prefenta-  j-'^°^'']'t''/' 
tion  [a)y  for  the  advowfon  continued  in  the  right  of  coparcenary,  pftition  be 
and  they  muft  all  have  joined  after  fuch  partition  in  a  writ  of  '"*'^«  "'■"  * 
right  of  advowfon;    but  fmce  the  ftatute  -j  Ann.  c.  i8.*  their  wSa™ 
joining  does  not  feem  neceflary.     Vide  Com,  bicom.  72.  advowfon 

belongs, 
without  mention  m.idc  of  the  advowfon,  it  fliajl  remain  in  common  among  them.     F.  N.  B.  62. 
[(a)  But  fee  Bifliop  of  Sali/bury  v.  Phillips,  Carth.  505.  and  ;  Salic.  43.] 

•  By  this  ftatute,  where  partition  is  made  to  prefent  by  turns,  each  fliall  be  feifcd  of  a  feparate  eftate. 

A  rent-charge  is  partible  among  co-heirs,  and  by  the  a£l  of  Co.l,;t.i64. 
law  the  tenant  is  fubje£l  to  their  feveral  diftrefles,  which  is  no 
injury  to  him  if  he  pundlually  difchargc  his  duty,  fince  he  is  not 
thereby  burthened  with  an  increafe  of  rent. 

Reafonable  eftovers,  as  houfe-bote,  hay-bote,  (s'r.,  appendant  Co.  Lit. 
to  a  freehold;  cprody  incertain,  granted  to  a  man  and  his  heirs ;  ^^i-  ^ 
a  pifcary  incertain  ;  or  common  fans  number ;  cannot  be  divided 
between  co-heirs,  becaufc  a  partition  of  them  would  enlarge  the 
original  grant  beyond  the  intention  of  the  grantor,  and  likewifg 
prove  a  greater  charge  than  was  originally  intended  to  the  tenant 
of  the  foil ;  but  the  manner  of  enjoying  them  among  co-heirs,  is 
commonly  fettled  in  the  following  method.  If  any  other  inherit- 
ance defcends  to  them  bsfides,  then  the  eldeft  only  fliall  take 
them,  and  the  reft  fhall  have  a  contribution  or  allowance  in  valu^ 
OUJ  of  the  other  inheritmce  which  defcended  to  them  ;  but  if 
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ro  other  Inheritance  defcended  to  them,  then  one  (hall  take  the 

eftovers,  pilcary,  t^c.  for  a  fixt  time,  as  a  month,  a  year,  ^^., 

and  the  other  for  the  like  time  after,  which  will  effeftually  fecure 

the  owner  of  the  foil  from  any  prejudice  ;   or  in  cafe  of  the 

pifcary  one  may  have  the  firft  Aih,  the  other  the  fecond,  iifcj 

or  one  of  them  may  have  the  firft  draught,  and  the  other  the 

fecond,  i^'c 

ft  Roll.  So  in  cafe  of  a  park  or  mill  which  cannot  be  divided,  the  one 

Abr.  255.     jQ  }\d.ve  the  firft  heart,  the  other  the  fecond,  &c.;  and  in  cafe  of 

165.  a.        tl^e  "^ilU  t^c  one  to  have  it  for  a  time  certain,  and  then  the  other 

for  the  like  time  •,  or  the  one  to  have  the  firft  toll-difli,  and  the 

other  the  fecond,  i^c. 

But  this  If  there  are   three  coparceners  of  a  manor  who  make  par- 

muft  be  un-  tition,  each  fhall  have  a  manor  and  court-baron  within  her  pur- 

<ier(lood  ot  a  * 

partition  be-   P'*'ty. 

t'oic  the  rtatute  vt  quia  emptcret ;  for  though  that  ftatute  allows  of  the  creation  of  a  rent  to  make  parti- 
tions equal,  yet  it  will  never  allow  the  ereftion  of  new  manors  by  partition  made  of  an  old  manor,; 
iince  fuch  partitions,  as  appears,  may  be  equal  without  fach  new  creations.  Dav.  6l.  2  Roll,  Abr. 
257.     6  Co.  69. 

Co.  Lit.  If  an  earl  hath  his  dignity  to  him  and  his  heirs,  and  dies, 

^^S-  a-         leaving  only  a  daughter,  the  dignity  fliall  defcend  to  the  daugh-.^. 

l-^cont/'  ^^^  *  ^^"^  ^'-  ^^  agreeable  to  the  original  intention  of  the  grant, 

that  it  fhould  devolve  on  fuch  fingle  perfon  •,  but  if  there  had 

been  feveral  daughters,  though  the  polTeflion  of  the  earldom, 

like  other  lands,  be  divided  among  them,  yet  the  dignity  itfelf 

jfhall  return  to  the  crow-n,  who  may  confer  it  on  which  daughter 

it  pleafes ;  but  no  partition  can  be  made  of  it  between  the  daugh^ 

ters,  becaufe  it  is  not  partible  in  its  own  nature;  for  that  would 

be  to  make  feveral  honours  out  of  one,  contrary  to  the  grant ; 

and  the  eldeft  alone  cannot  have  it,  becaufe  all  make  but  one 

heir ;    therefore,    to  prevent  difputes,  it  returns  to  the  crown 

from  v/hence  it  proceeded. 

Co.Lit.i6s,       But  there  is  a  difference  between  a  dignity  or  name  of  no- 

[But  this      bility,  and   an  office  of  honour  ;  for  if  a  man  holds  a  manor 

over-'rukd     °^  *^'^   ^^"^S  ^^  ^^  ^^S^  conftable  of  England^  and  dies,  having 

by  a  late  au-  ifluc  two  duughtcrs,  this  olBce  fhall  not  return  to  the  crown ; 

thorny^ lor,  {^^  jf  jj.  {}ioui(i  rctur^  to  the  crown  the  manor  muft  go  with 

death  of  the   ^^  which  would  deftroy  the  grant  itfelf;  therefore  if  the  eldeft 

Duke  of       daug))ter  marries,  her  huiband  fliall  cxercife  the   office  alone, 

'^^•'P>'^^^  and  before  her  marriage  it  ihall  be  exercifcd  by  fome  fufficient 

Ju';>8,:7'79,   '^^m- 

feiied  in  iit  ot  the  oihce  of  great  cbamb.-rla'm  oi  England,  leaving  two  fillers  his  co-heireiTes,  the  judges 
gave  it  as  tiieir  o; 'i.ion  in  the  Houfc  of  Lords,  that  the  cjtce  bchvgs  to  '■Ahfijitrs  j  thut  the  hufijr.d  of 
the  £,uji  is  not  ofn^bt  eati/i.J  to-  execute  it ;  jnj  that  bcthjijien  may  cxcuti  it  by  deputy  to  he  appointed 
by  tl  err.  ;  jucb  fitputy  net  be:r,g  of  a  degree  irfinor  to  that  of'  a  knigk:,  and  to  be  approved  isf  by  the  king,: 
S.e  Journ.  Duui.  Prof.  25th  May  1781,  the  printed  cafes  of  the  feveral  claimants,  and  the  Pari. 
Kegilt.  for  i7Sc-i,  V.  4.  25S  to  2(^7.3 

Co  Lit.  li  a  cnftle,  ufed  for  defence  of  the  realm,  defcend  to  two  or 

2  RoUAb  "^°^^  co-heir?,  this  fliall  not  be  divided,  becaufe  that  would  ex- 

254.  A  CO.'  Po»^  it  to  the  circumvention  of  enemies,  when  the  garrifon  was 

loj)  catain  uudcr  diftin£l  interefts  and  powers ;  but  a  caftle  defigned  only 

^  for 
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for  private  ufe  may  be  divided,  becaufe  none  of  thcfe  incon-  may  be  di- 
veniencies  will  follow,  ^''^'"^-    ^3* 

Lit.  164.  b. 
A  reverfion  may  be  divided,  I'iz.  that  one  fhalJ  have  the  reverfion  of  (o  many  acres,  and  ilvc  oUict  tue 
reverfion  of  other  acres.     F.  N.  Q.  6^. 

^.  feifed  of  the  manor  oi  D.  In  fee,  by  indenture  enrolled  Co,Lit.i6ij. 
bargains,  b*r.   the  fame  to  J3.  in  fee,  provided  always,  and  the  ''•  *'^5-  »• 
faid  B.  does  covenant,  i:fc.  to  and  with  the  faid  A.,  his  heirs  and  joy',  ^^11."/* 
afligns,  that  he  the  faidy^.,  his  heirs  and  afligns,  raay  dig  fur  [Ttiiscar« 
ore  in  the  lands,  (which  were  great  waftes,)  parcel  of  the  faid  l^^^o-'^^* 

ji-i*i/-r  I  i-ri  ti  in  Goab.i'?'. 

manor,  and  dig  turt  alio  tor  the  maHmg  ot   alum  j  and  three  ,  And.  307. 

points  were  refolved.     ift,  That  this  did  aniount  to  a  grant  of  an  and  Mo.  174. 

intereft  and  inheritance  to  J.  to  dig,  iffc.     2dly,  That  notvvith-  ']'^^"^u^ 

{landing  this  grant,  which  is  like  common  fa;is  number,  £.  and  opinion  of 

his  heirs  may  dig  alfo,    for  the   grant  is  not  frarncd  fo  as  to  the  judges, 

exclude  him.     ^dly.  That  J.  may  affign  his  whole   intercll  to  "'  '^-^'f. 

1  1  1  i--^  r-i        certified  in 

one,  two,  or  more  j  but  then  they  can  make  no  divihon  of  the  writing  to 
intereft  fo  afligned,  for  that  would  be  a  furcharge  to  the  ter-  ^^^  P^'vy 
(:enant,  but  they  muft  work  together  with  one  ftock ;  qnd  for  this  tut'thi^  c-r, 
reafon  A.  cannot  afFjgn  part  of  his  intereft  in  the  wafte,  and  re-  tihcatetailcs 
tain  another  part  to  himfelf ;  the  plain  confequence  of  thofe  refo-  no  norite  of 
lutions  is,  that  if  this  inheritance  defcend  to  coparceners,  it  is  £Sv^l 
not  partible  among  them.  n?r  is  it  one 

ofihequcf- 
tlons  ftated  by  Anderfon  to  have  been  referred  to  the  judges.— In  Mo.  707.  the  fame  cafe  is  cite4 
arguendo -f  and  there  four  judges  are  reprefcnted  to  have  been  equally  dividsJ  in  opinian  as  to  the  fixii 
point  mentioned  by  Lord  Coke.  But,  according  to  Anderfon,  the  difference  of  opinion  was  only, 
whether  any  remedy  was  furnlflied  by  liw  for  the  intereft  referved  to  Lord  Montjoy  by  the  provifo.  At 
to  this  latter  point,  fee  S  Co.  46.     Noy,  145.     Co.  Lit.  i3thoiic.  165.  a.  note  i.j 

Coparceners  may  voluntarily  agree  according  to  their  numbers  i-it.  §  142, 
to  make  partition  ;  as  if  there   be  two  of  them,  to  divide  the  ^^'l'  ^.■^i• ' 
tenements  between  them  in  two  parts,  in  feveralty  and  of  equal 
value,  and  they  may  choofe  certain  friends  to  make  partition  in 
the  form  aforefaid  ;  in  which  cafe  the  eldeft  ihall  choofe  firft, 
and  fo  on  according  to  the  priority  of  age,  unlefs  it  be  otherwifc 
agreed  among  them  ;  for  they  may  agree  that  one  fl\all  have  fuch 
tenements,  and  another  fuch,  ^c,  without  any  primer  eiedlion  ; 
fo  if  by  common  agreement  the  eldeft  lifter  makes  partition  in  Hob.  ic;.. 
the  form  mentioned,  to  prevent  partiality,  flie  ihall  choofe  lail. 

This  part,  which  the  eldeft  takes  by  virtue  of  her  prio?-ity  of  Lit.  §  245, 
age,  is  called  the  (niiia  [a)  pars ^  and  is  purely  perfonal,  fo  that  ^o.Lic.ifc6; 
it  differs  from  any  privilege  which  the  law  gives  the  eldeft  with-  ^g.  g, 
out  her  aft,  for  fiich  a  privilege  iliall  defcend;  as  if  there  be  2 And. 21. 
two  parcent;rs  of  an  advowfon,  and  they  cannot  agree  to  prefent,  I-  ^"X^'-""^-. 
the  law  gives  the  firft  prefentment  to  the  eldeft,  and  this  privilege  ed,  in  old 
{hall  defcend  to  her  ilVue  ;  nay,  her  alhgnee  {p)  i\\A\  hive  it,  and  books, ^z/- 
fo  ihall  her  hufband,  who  is  teixant  by  the  curtefy  ;  and  the  rea-  \'^''^^^'^^f% 
ion  of  this  difference  is,  becaufe  the  eniiia  is  only  the  honorary  thcFrem-b  ' 
refpedl  paid  to  age  among  equals  ;  but  where  it  is  not  a  refpedl  "/"«>  ft»" 
merely  to  age,  nor  purely  honorary,  but  a  real  benefit,  there  ^'uji,'/*, 
\\,  ihall  defcend  not  only  to  the  ilTue,  but  ihall  go  to  the  af-  fa^  the  pare 
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oftheeldeft.  figncc  niid  tenant  by  the  curtefyj  for  fince  they  come  in  the 
Co.Lit.fi.  place  of  the  perfon  in  whom  it  firft  vefted,  they  are  entitled  to 
this^nd'ile  ^^^  ^^^^  benefits  the  law  gave  him  j  but  the  mere  refpecl  to  age 
the  cafes/tf-  was  only  perfonal. 

fra,  Cro.  Eliz.  i8.  and  note  a  Co.  Lit.  uLifufr.  13th  edit. 

Lit.  §  246.  There  is  another  manner  of  voluntary  partition  or  allotment, 
and  that  is,  when  after  partition  each  divifion  is  written  in  a  little 
fcroll,  and  that  is  covered  all  over  with  wax,  like  a  little  ball,  fo 
as  the  fcroll  cannot  be  feen,  and  then  all  the  balls  are  put  into  a 
hat,  to  be  kept  in  the  hands  of  an  indifferent  perfon,  after  which 
the  elded  daughter  draws  firft,  and  then  the  reft  according  to 
their  feniority. 
F.N.B.  6s.  Coparccfrs  may  agree  to  make  partition  for  life,  or  for  a  fixt 
^*  term  of  years  j  for  private  perfons,  for  their  own  convenience, 

may  make  contrails  to  bind-  themfelves,  as  long  as  thofe  con- 
trades  are  confiftent  with  laAv. 
Lit.  §351,  If  two  houfes  defcend  to  two  parceners,  one  worth  los.  per 
"^"^'Ji"'"'  nfittumy  and  the  otlier  but  lor.,  each  parcener  fliall  have  a  houfe  ; 
grants  no  ^jut  ftie  that  has  the  houfe  worth  20/.  per  annum  fhall  pay  to 
deed  is  ne-  the  Other  and  her  lieirs  5/.  per  nnnuvi  thereout,  that  the  partition 
ccffjry,  tho'  jyjgy  [j^  equal,  and  diftrefs  may  be  of  common  right,  for  this  5/, 
granted  by    P^^'  ciunum^  into  whofe  hands  foever  the  houfe  comes. 

equality  of  partition.  Co.  Lit.  169.  a.  But  in  exchange  a  deed  is  neceflary ;  io  when  jointenants 
make  partition.  Co.  Lit.  169.  i  Roll.  Abr.  255.  [A  parol  agreement  for  a  partition  in  part  exe- 
cuted, will,  it  fcems,  becftabliflied  in  equity,     i  Atk.  542.     i  Vein.  47:^.] 

s  Roll.  Abr.  If  one  upon  partition  grants  a  rent  to  another  generally,  for 
*57-  Rent  equality  of  partition,  without  taking  notice  out  of  what  land  it  is 
equality  of  ^^  arifc,  yet  it  fliall  arife  out  of  the  part  of  the  grantor,  for  being 
partition       granted  for  equahty,  i^c.  fufhciently  explains  that. 

ihall  go  in 

coparcenary;  and  if  fuch  rent  be  granted  to  two  fifters,  it  {hall  not  furvive.  Bro.  tit.  Ccpar.  (6.) 
Co.  Lit.  169.  b.  If  two  coparceners,  fays  my  Lord  Coke,  alien  by  deed  indented  both  their  parts  to 
another  in  fee,  rendering  a  rent  to  them  two  and  their  heiri,  they  are  not  jointenaiits  of  this  rent,  but; 
/hail  have  it  in  the  courfe  of  coparcenary.  Co.  Lit.  169.  b.  But  qu,  ;  for  the  3^!  E.  3.  26.  b.  which 
he.  cites  to  warrant  this  opinion,  feems  to  maintain  the  contrary  ;  for  this  rent  being  newly  created  by 
the  deed,  and  a  new  purchafe,  muft  be  governed  by  the  words  thereof  j  and  of  this  opinion  he  himfeif 
fcc:ns  to  be.     Co.  Lit.  12.  b. 

Lit.  §  255.  If  two  parceners  of  land  in  fee,  at  full  age,  make  an  un- 
equal partition,  yet  it  {hall  bind  them ;  for  as  the  lands  being 
in  fee  may  be  aliened,  fo  they  may  be  difpofed  of  by  parti- 
tion :  befides,  the  parties  being  of  full  age  are  prefumed  to 
know  what  they  do,  and  therefore  their  adls  arc  binding  upon 
them. 
Lit.  §  258.  But  if  one  of  them  had  been  within  age,  it  would  not  have 
Co  Lit.  171.  bound  -,  for  tliough  partition,  if  equal,  will  bind  an  nifant,  be- 
caufe  compehable  to  make  partition,  and  whatever  one  is  com-! 
pellable  to  do,  may  be  done  by  the  fame  perfon  voluntarily  j  yet 
when  the  partition  is  unequal,  and  the  lefs  part  allottetl  to  the 
minor,  this  ihall  not  bind  her;  for  then  the  fecurity  which  tlie 
Jaw  has  provided  for  infants,  to  prevent  them  from  hc'wg  over- 
jreached,  woulji  be  uftiefs. 

But 
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But  yet  fucn  ^^isequal  partition  is  not  abiolutely  voiq,  out  the  C0.Llt.171. 
infant  has  ekdion  either  to  affirm  it  at  full  age,  by  taking  the  ^]^'j^j|^^ 
profits  of  the  unequal  part  allotted  to  her,  or  to  avoid  it,  either  profits  after 
during  her  minority,  or  at  full  age,  by  entering  into  the  other  f^n  age,  of 
part  with  her  fifter.  ^^^^5^^^  ^^  ^^^  ^^^^j^^  ^j^^^  ^g.^^  ^j^  ^jjj  ^^  ^^^ 

A  prochein  amy  may  make  partition  on  behalf  of  an  infant,  and  2  Roll.  Abr. 
it  will  bind  the  infant  if  equal ;  for  the  prcchein  amy  is  appointed  ^S^- 
by  the  law  to  take  care  of  the  inheritance  of  the  infant,  and  this 
reparation  and  divifion  of  his  part  from  what  belongs  to  another, 
is  fo  far  from  being  a  prejudice  i!tf.,the  infant,  that  it  is  really  for 
his  benefit  and  advantage.        ,,•■■•' 

If  a  partition  between  parceners  of  tailed  lands  be  equal  when  Co.Lit.  173. 
it  is  made,  no  alienation  by^ne  of  them  after  fhall  avoid  it,  or  ''•  '"^<'' 
let  in  her  iflue  upon  the  cjther,  becaufe  they  were  at  firft  com-  -,   Bufif* 
pellable  to  make  partiti(yfj  and  the  partition  they  did  make  was  fuch  parti- 
binding,  becaufe  it  w^^jufl  and  equal.  tionbcun- 

tbey  are  bound  by  it  during  their  own  lives,  yet  the  Iffue  of  the  coparcener,  who  had  the  kfs  part 
allotted  to  her,  is  not  bound,  bur  may  enter  and  occupy  in  common  with  her  aunt* 

If  lands  in  fee  and  in  tail,  of  equal  value,  defcend  to  A.  and  Lit.  §  160. 
B.  as  coparceners,  who  make  partition,  and-^.  has  all  the  fee-  C0.L1t.172. 
{imple  lands,  and  B.  the  tail,  the  iflue  of  B.  cannot  avoid  the  f.n.b.  62. 
partition  as  to  the  fee-fimple  lands ;   but  the  iflue  of  A.  may  M.   in  thi« 
avoid  the  partition  as  to  the  lands  in  tail,  if  A.  aliens  any  part  of  ^'^',1^  "^ 
the  fee-fimple  lands ;   for  the  iflue  of  both  having  per  fonnam  ^  gift  in  tail 
doni  an  equal  right  to  the  tailed  lands,  the  a£t  of  their  anceftor,  of  her  part, 
unlefs  an  equivalent  be  left  to  defcend,  fhall  not  bar  them  of  J''^ 'e*'"'"""* 
fuch  right :  but  as  to  the  fee-fimple  lands,  the  allotment  thereof  pence  to  her 
by  B,  to  A.  was  equivalent  to  an  alienation  of  5.'s  part  therein,  iff"-,  be- 
which  would  have  bound  her  iflue :  but  if  A.  had  left  the  whole  ""'"^  '^»^ 
fee-fimple  lands  to  defcend  to  her  iflue,  then  fuch  iflue  could  not  docked  by 
avoid  the  partition,  becaufe  a  full  recompence  defcended  to  him ;  a  common 
and  alfo,  becaufe  it  would  be  unjuft  that  he  (hould  defeat  the  ^^^XPa 
partition  for  the  tailed  lands,  when  the  iflue  of  B.  is  bound,  and  had  made    ' 
cannot  avoid  the  partition  for  the  fee-fimple  lands.  only  a  leafc 

'■  ^  for  life,  it 

would  be  otherwife,  becaufe  the  tenant  for  life  could  not  hurt  the  reverfion.  Co.  Lit.  173.  a.  And  in 
this  cafe,  if  a  writ  of  partition  had  been  brought,  neither  of  the  coparceners  would  have  been  obliged  to 
take  all  the  tailed  lands,  but  they  and  the  fee  fimple  lands  would  have  been  divided  in  moieties  equally 
between  them,  to  avoid  the  inconveniencies  that  might  happen  upon  allotting  the  whole  tailed  lands  to 
one.     Co.  Lit.  173.  b. 

If  parceners  of  non  fane  memory  make  partition,  unlefs  it  be  Co.Lit.i66. 
equal,  it  (hall  only  bind  the  parties  themfelves,  but  not  their  ^;   And  the 

i^ue.  it  binds  the 

parties  themfelves,  Is  the  fame  that  all  other  contracts  bind  them.  [But  f«e  F.  N.  B.  zqz.  D.  2  Bl. 
C'oinm,  291,  2.] 

If  two  parceners  feifed  in  fee  take  hufbands,  and  the  hufbands  Lit.  %  257. 
:nake  partition  equal  in  value,  this  (hall  bind  the  wives  and  their  C'**  ^'^* 
Ijeirj,  becaufe  being  compellable  by  law  to  make  partition,  they  iiAitp.zj. 
piay  by  agreement  make  it  without  procefs  ^f  law:  but  if  the  8C0.  loi. 

fartitiqii 
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l>,  [In  partition:  had  been  unequal,  the  wife  who  fuffcred  by  the  in- 
lAtk.  541.  equality  might  have  avoided  it  after  her  hufband's  death,  and  fo 

tncrc  IS  (I  '11  1      * 

cafe,  ill        might  her  heirs. 

which  Lord  Hardwicke  is  reprtl'cntcd  to  fay,  that  a  partition  by  agreement  betwcsn  two  hufbands 
vill  not  bind  tl-.s  inlieritance  of  their  wives.  But,  notwithftjnding  this  high  authority,  Mr.  Mar- 
grave takes  this  dodlrine  of  Littleton  and  Coke,  that  fuch  partition  will  bind  the  wives,  unlefs  it  be 
unequal,  to  be  clear  law,  and  for  the  cogent  reafon  here  given  by  the  latter.  See  ace.  F.  N.  B.  62.  F. 
Co.  Lit.  171.  a.  note  ;.] 

Co.  Lit.  46.       If  there  are  two  coparceners,  and  pne  of  them  lets  her  part  to 
*'        ^       another  for  years,    and   after,  on  a  writ  of  partition   brought 
'  againft  the  leflbr,  too  little  is  allotted  to  the  leffor;  fome  hold, 
that  the  leflee  cannot  avoid  it,  becaufe  he  will  not  be  allowed  to 
objeft  partiality  to  men  on  their  oaths,  and  to  the  proceedings  of 
a  court  of  jultice  thereon  :  but  if  two  parceners  are  of  three 
acres  of  land,  each  of  equal  value,  and  one  coparcener  lets  her 
part,  and  after  they  agree  to  make  partition,  and  one  acre  is  only 
allotted  to  the  leflbr,  the  lefiee  is  not  bound  by  it,  but  may  enter 
and  take  the  profits  of  another  half  acre,  which  juftly  belongs  to 
him,  for  the  grofs  and  apparent  partiality  of  the  partition. 
aRcll.Abr.       A  partition  thit  fhall  bind  on  account  of  its  equality,  muft 
^^-  not  only  be  founded  on  an  equality  in  the  value  of  the  land,  but 

likewife  on  an  equality  of  advantage  and  profit  redounding  from 
each  fhare  to  the  feveral  owners  \  as  if  one  fhare  be  incumbered 
with  an  afilfe,  from  which  the  other  is  free,  though  each  fliare 
be  equal  in  its  intrinfic  value,  yet  the  partition  is  not  equal  j 
for  the  expence  of  mano.ging  the  afllfe,  from  which  the  other  is 
free,  which  is  a  real  aclion^  and  therefore  dilatory  and  expenfive, 
may  eat  up  the  whole  profits  of  that  part  which  it  incumbers^j 
and  fo  make  the  partition  unequal. 
Co.  Lit.  When  a  partition  is  unequal,  the  whole  muft  be  avoided,  be- 

»7°-  •»•  caufe  what  is  the  furplufage  of  the  unequal  part,  cannot  be  dif- 
tinguifhed  but  by  a  new  divifion  ;  alfo  the  inequality  makes  the 
partition,  which  confifted  in  the  equality  of  it,  voidable  in  tlie 
whole, 
C0.Liit.167.  Befides  the  feveral  forts  of  partition  already  mentioned,  there 
are  likewife  thefe  following  :  ift.  Where  lands  defcend  in  copar- 
cenary, and  they  agree  that  one  of  them  fhall  have  and  occupy 
the  land  from  Eajler  till  the  firR  of  Augiijl  in  feveifalty,  and  that 
the  other  (hall  have  and  occupy  the  land  from  the  firft  ol  Auguji 
till  Eajler  yearly,  to  them  and  their  heirs. 
Co.  Lit.  Alfo,  if  two  coparceners  have  two  manors  by  defcent,  and  they 

F^  R  6      mal^e  partition,  that  one  {hall  have  the  one  manor  for  one  ye'ar, 
j^',  "  *     '  and  the  other  the  other  manor  for  the  fame  year,  and  fo  alternis 
vicibus  to  them  and  their  heirs ;  this  is  a  good  partition,  and  each 
of  them  has  an  inheritance,  though  they  have  the  occupation  bu;» 
for  a  fixt  term, 
a  Fuib.  [So,  if  one  releafe  to  the  othey  with  warranty,  this  hath  beer^ 

Parai.  foi.    hdjcn  to  be  a  "[ood  partition, 

57.  b.  cites  ^  * 

<^  E.  3.  F.  Abr.  tit,  Courtterf/ej  dc  -vjutb.  7.1.    34  E.  i.     Partition,  17- 

Morrice's  So,  there  may  be  a  partition  by  judgmentj^  e^cIuCve  of  that  on 

cafe,  6  Co.    ^^  ^j-jj  j^  partit'ione  facienda>'\ 

IZ,  bt  A  J  M^ 


(D)  Of  Partition  by  the  Writ  de  Partit'ioncfaciendd, 

THE  writ  de  partitiom  facienda  lies  for  one  coparcener  againft  Lit.  §  247. 
another,  when  ihe  will  not  agree  to  make  partition  volun-  ^°-  ^'t- 
tarily,  or  by  one  parcener  agalnit  three  or  four,  or  generally  Booth^'244. 
againil  all  thofe  that  will  not  confent  to  make  partition,  by  them  f  .N.b.  6i. 
that  do  confent. 

The  manner  of  making  partition  by  this  writ  is  thus:  ift,  f.N.B.  6^. 
The  writ  of  partition  is  diredled  to  the  fheriff,  to  fummon  the  Booth,  244. 
refraftory  coparcener,  to  {hew  caufe  why  (he  will  not  make  par-  j-^^nf  not* 
tition,  according  to  the  laws  and  cuftom  of  the  kingdom,  of  beabfoluteiy 
thofe  lands  which  flie  and  the  other  coparcener  or  coparceners  necciiary  to 
hold Jimul  ^  pro  vidivifo  of  the  inheritance  of  their  [a)  common  Jj^g"^'^""* 

anceftor.  tliat  the'in- 

heritance  is  of  the  common  anceftor.     3  Leon.  231.     F.  N.  B.  62.  A.  B.    But  fee  Cro.  El.  64, 

In  this  a£tion  there  are  two  judgments  ;  the  firft  is  quod  par-  Booth,  24.;. 
ilt'to  fiat  inter  paries  pnedicl.  de  tencmetit.  pradiif,  (uin  perthientiis,  ^"*  h  ^43- 
and  upon  this  there  goes  out  a  judicial  writ  to  the  fheriff,  to  b.  168,  a.' 
inake  partition,  vvhicli  recites  firfl  the  writ  of  partition  and  judg- 
ment, and  then  commands  the  ftieriff,  together  with  twelve  men 
of  the  vicinage,  iffcy  to  go  in  perfon  to  the  tenements  to  be  di- 
vided, and  there,  in  the  prefence  of  the  parties,  (if  they  appear 
on  fummons  to  be  made,)  by  the  oath  of  thefe  twelve  men,  to 
make  an  equal  and  fair  partition,  and  allot  to  each  party  their 
full  and  jull  fhare,  and  then  return  the  inquifition  of  the  parti- 
tion annexed  to  the  writ,  under  the  feals  of  the  fheriff,  and  the 
jurors,  whofe  names  are  likewife  to  be  returned. 

When  the  inquifition  is  thus  returned,    upon  motion  made  Co.  Lit, 
to  the  court  the  fecond  judgment  is  given  in  this  manner,  ideo  }^9-  *• 
cotiftderat.  e/i  per  Cur.,  quod  partitio  firma  i^  Jlahilis  in  perpetuum  tition  by* 
teneatur.  judgment 

binds  in- 
fants and  feme  coverts.     Cp.  Lit.  171.  b.     In  this  manner  of  partition  there  is  no  preference  of  one 
fifter  to  another  j  fo  that  it  is  left  to  the  difcretion  of  the  flieriffwho  iballhave  firft.     Co.  Lit.  §  240, 

If  errors  happen  in  executing  a  writ  of  partition,  and  one  of  Cro.  Eliz. 
the  defendants  releafes  all  errors  to  the  plaintiff,  this  fliall  not  bar  ^5- 
the  other. 

According  to  the  direction  in  the  judicial  writ,  the  (heriff  muft  Cro.  Elir* 
be  upon  the  lands  in  perfon;  and  if  he  were  not,  the  court  upon  9' '°- 
information  thereof,  before  filing  the  return,  will  order  the  filing      '^^  * 
to  ftay  -,  and  if  upon  examination  it  be  fo  found,  will  award  a 
new  writ ;  for  in  all  cafes  where  the  writ  commands  the  Iheriff 
to  go   in  perfon,  as  in  wafte,  ^c,  there  the  writ  is  his  com- 
miflion,    from  which  he  cannot  deviate;  but  if  the  flieriff  re- 
turn, that  he  was  there  in  perfon,  and  this  return  be  received 
and  filed,  then  any  information  to  the  contrary  comes  too  late, 
becaufe  by  the  filing  it  is  become  matter  of  record,  againft  which 
no  averment  //;  pais  lies  j  neither  can  the  party  have  error  upon 
the  return.  ^j^^^^ 


7^^  Coparceners^ 

Fiw.  B.  62.       There  arc  iome  alterations  made  in  this  writ  by  the  327/.  S. 
fserthi^'  '^^^'  32->  which  gives  it  to  more  perfons  than  could  bring  it  at 
««ute,  and    common  law. 
the  fubfequent  ftatutes  upon  this  fubje(5l,  tit.**'  Jowt-Unants  and  Tenants  in  Common"  I.  7.3 

C0.Ljt.175.  At  common  law  this  writ  lay  for  one  coparcener,  tenant  of  the 
D  er^l's  freehold,  againft  the  other,  and  againft  the  alienee  of  fuch  copar- 
\lt?\i(,^.  cener. 

but  it  lay  not  for  the  alienee,  nor  for  the  tenant  by  the  curtefy  ;  nor  if  one  coparcener  had  made  a  leafe 
for  life,  could  flje  after  bring  fuch  writ  during  the  continuance  of  fuch  eilat?.     C».  Lit.  167.  a. 

Co.  Lit.  If  three  coparceners  are,  and  the  eldeft  purchafes  the  part  of 

'75*  a.  ^  the  youngelt,  yet  flie  fhall  have  a  writ  of  partition  at  com- 
fK  55.*^'*'    ^^^  ^^"^  againft  the  middle  fifter ;  for  though  (he  has  one  part 

by  purchafe,  yet  this  does  not  ftrip  her  of  the  chara£ler  of  a 

coparcener. 
C0.Lit.175.       So  in  a  ftronger  cafe,  if  three  coparceners  are,  and  the  eldeft 
^^^^'u^t    marries,  and  her  hufb^nd  purchafes  the  part  of  the  youngeft, 
S^  though  he  is  a  ftranger  and  no  parcener,  yei  he  and  his  wife 

fhall  have  at  the  common  law  a  writ  of  partition  againft  the 

middle  fifter. 
C0.Lit.17s.      Tenant  by  the  curtefy  fhall  have  a  writ  of  partition  upon  the 

ftatute  2^^'  8.  cap.  32. 
Co.  Lit.  And  as  by  the  ftatute  one  jointenant,  or  tenant  in  common, 

'75-  *•        may  have  a  writ  of  partition  againft  another,  fo  at  this  day  the 

alienee  of  one  parcener  may  have  a  writ  of  partition  againft  the 

other  parcener,  becaufe  they  are  tenants  in  common. 

And.  30.  But  if  three  coparceners  are,  and  a  ftranger  purchafe  the  part 

pi.  72.  of  Qpg  of  them,  he  cannot  ioin  with  either  of  the  two  copar- 
Co.  Lit.  .  .       -         .  .         J .  ,  ,  ,      /- 

j_,_  j,_        ceners  m  a  writ  or  partition,  either  at  common  law,  or  by  force 

Kciw.  20S.   of  the  ftatute ;  for  the  words  of  the  preamble  of  the  ftatute 
R^T'd*       ^^^*  and  none  of  thejn  by  law  doth  or  may  know  their  fever al  parts^ 
Ballard.  *      ^c. ,  and  cannot  by  the  laws  of  this  realm  make  partition  without 
Bcndi.  42.     their  mutual  confents ;    now  in  this  cafe  one  of  them,  i)iz.   the 
?'•  7^*         parcener,  may  have  a  writ  of  partition  at  common  ]aw,  and  there- 
fore  cannot  come  within  the  preamble  and  intent  of  the  adi,  and 
fo  cannot  join  with  the  purchafer  in  a  writ  of  partition  brought 
UDon  it. 
r»!iibnj  59.       It  feems,  if,-  after  the  awarding  of  the  judicial  writ,  and  before 
the  return  of  it,  the  defendant  dies,  yet  the  partition  is  good,  and 
the  writ  (hall  not  abate,  becaufe  before  the  death  of  the  defend.- 
ant  judgment  was  given,  that  partition  fhould  be  made  ;  and 
though  upop  the  return  of  the  judicial  writ  there  is  another 
judgment  given,  yet  that  is  given  in  confirmation  of  the  firft 
judgment :  it  feems  like  a  cafe  upon  the  return  of  the  judicial 
writ,  no  exception  can  be  taken  to  it;  therefore  it  is  not  material 
whether  the  defendant  be  dead  or  alive,  fince  he  ca«;  hjye  np  ad- 
vantage by  any  plea  on  the  return  of  the  writ, 
PaDfon,  s8.       A  writ  of  partition  is  brought  againft  two,  and  one  of  them 
appears  and  grants  the  partition,  and  the  other  makes  default ; 
J^yer  is  of  opinion,  that  the  judicial  writ  (hall  be  a.warded  tQ 

tho 
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the  fncvIiT  wkli  a  cejpt  ex^cutio,  till  the  parcener  who  made  de- 
fault comes  in,  for  all  muft:  be  included  in  a  partition  by  writ, 
becaufe  it  is  final ;  otherwife,  in  a  partition  by  agreement. 

Three  coparceners,  and  one  of  them  aliens  in  fee  her  part,  and  Dyer,  143, 
then  one  of  the  other  two  brings  a  writ  of  partition  againft  the  P^'  55* 
alienee  and  the  other  parcener  upon  the  Jlatute;  and  becaufe  this 
vrit  lay  at  common  law  in  this  cafe,  and  the  ftatute  doth  not 
give  it,  but  where  the  common  law  would  not  allow  it,  it  was 
refolved  that  the  writ  (hould  abate. 

A  writ  of  partition  brought  by  a  coparcener  and  her  hufljand,  Dyer,  79. 
in  which  the  coparcener,  who  was  formerly  married  to  a  peer,  P'*  5'- 
of  the  name  oi  Fowisj   is  iiWed  D^na  y^/ma  Poivis  uxor  of  her  oukcof 
prefent  hufband ;  this  was  reckoned  a  mifnomery  though  flie  was  Suffolk. 
a  w^oman  of  quality  by   birth ;    upon  wliich  a  new  writ  was 
brought  ad  refpondend.  H.  ilf  Antta  uxori  fiite  miper  uxcri  domifii 
Poivis  difunR.;  and  in  the  count  it  was  fet  forth,  that  the  plain- 
tiff coparcener  was  co-heir  in  tall  with  the  defendants  of  the 
inheritance  of  their  common  anceftor,  without  (hewing  the  com- 
mencement of  the  tail,  and  allowed  to  be  well  enough  in  this  ac- 
tion, in  which  the  pofleflion  of  the  defendants  is  affirmed,  and  Mo.  zr. 
no  land  demanded  from  them,  but  only  a  fair  and  equal  divifion, 
that  each  may  know  their  feveral  fhares. 

[If  the  count  (late  that  the  plaintiff  and  defendant  were  feifed  in  Cro.  EHi. 
fee,  and  it  be  found  that  the  defendant  hath  only  an  eftate-tail,  759- 
tlie  writ  abates.] 

(E)  Of  Hotchpot,  and  the  Nature  and  Incidents  of 
this  Kind  of  Partition. 

A  Man  feifed  of  lands  in  fee-fimple,  as  for  inftance,  of  thirty  Mt.  §  268. 
^^  acres  of  land,  each  of  the  annual  value  of  izj-.,  hath  ifTue  ^68,169. 
tv:6  daughters,  one  of  whom  being  married,  the  father  gives  ten  jgj.  ,,' 
acres  of  the  thirty  to  the  hufband,  with  his  wife  in  frank- 
marriage,  and  then  dies,  leaving  the  refidue ;  in  this  cafe  the  un- 
married filler  fhall  enter  into  and  enjoy  the  refidue,  unlefs  the 
hufband  and  wife  will  put  the  ten  acres  given  in  frankmarriage, 
with  the  twenty  acres  into  hotchpcty  that  is  to  fay,  together;  and 
then,  finding  each  acre  to  be  of  the  fame  yearly  value,  allot 
fifteen  acres  to  the  unmarried  filler,  and  take  five  acres  to  the 
ten  which  they  have  already  in  frankmarriage,  which  puts  them 
on  an  exaft  level  with  the  filler  that  is  unmarried  \  for  upon  the 
death  of  the  anceftor  the  remnant  ihall  defcend  to  the  other  co- 
parcener, becaufe  the  gift  in  frankmarriage  fhall  priwa  facie  be  in- 
tended a  fufficient  advancement  of  the  other  filler,  and  as  full  a 
(hare  of  the  inheritance  as  fhe  could  have  pretended  to  in  cafe  it 
had  entirely  defccnded  in  coparcenary  :  but  if  thefe  lands  given 
in  frankmarriage  are  of  lefs  value  than  thofe  that  defcend  to  the 
unmarried  fifter,  then,  as  hath  been  faid,  ihe  fhall  have  the  be- 
celit  of  a  partitioa  in  the  maninjr  before  e-xprelTed  i  for  it  would 

be 
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be  an  unrcafonable  conftrud'ion,  to  make  what  was  t^efigiied  fof 

her  advancement,  turn  to  her  prejudice,  efpecially  when  v/e  con- 

fider,  that  tins  gift  in  frankmarriage  was  made  by  a  tenant  in  fee, 

who  might  have  difpofed  of  it  as  he  pleafed. 

Lit.  §269.       In  this  manner  of  partition  the  lands  given  in  frankmarriage 

cannot  be  allotted  to  the  other  coparcener,  for  they  muft  de- 

fcend  according  to  the  form  of  the  gift ;  and  if  they  fhould  be 

transferred  to  another,  contrary  to  the  original  intention  of  the 

donor,  the  iflue  of  fuch  marriage  would  avoid  the  alienation. 

Lit.  ^273.        If  the  lands  given  in  frankmartiage  be  of  equal  value  at  the 

Co.  Lit.        jjj^g  q£  ^[^q  gjfj.  ^r\i}i  ti^e  refidue  that  continues  in  the  hands 

'^'    "        of  the  anceflor,  and  remain  fo  upon  the  death  of  the  anceftor, 

they  fliall  never  be  put  into  hotchpot :  but  if  in  this  cafe  the  lands 

given  in  frankmarriage,  without  default  of  the  donees,  decline  in 

value  by  the  a6l  of  God  j  or  if  the  donor  purchafe  more  land 

after  the  gift ;  or  if  the  remnant  be  improved  in  his  hands,  fo 

that  the  lands,  which  defcend  to  the  other  fifter,  are  of  greater 

value  than  thofe  given  in  frankmarriage ;  then  the  partition  in 

hotchpot  Ihall  be  made,  that  each  fifler  may  have  her  juft  and 

equal  proportion. 

Lit.  §  172.       The  lands  given  in  frankmarriage,  and  the  lands  in  fee-fimple, 

^°*  ^^'       which  defcend  to  the  other  fifler,  muft  move  from  the  fame  an-< 

ceftor,  otherwife  there  (hall  be  no  hotchpot. 
Lit.  ^  275.  This  way  of  partition  by  hotchpot  is  appropriated  to  lands  in 
Co.  Lit.  frankmarriage;  for  if  an  anceftor  enfeoff  one  of  his  daughters  of 
TiiereafoB  P^rt  of  his  lands,  or  purchafe  lands  to  him  and  her  and  their 
feems  to  be  heirs,  or  make  her  a  gift  in  tail,  ftie  {hall  have  her  full  fhare  of 
when^lheSs    *^^^  remnant  without  putting  her  ftiare  into  hotchpot. 

enfeoffed,  &c.  flie  Is  confidered  as  a  purchafer,  and  what  flie  acquires  by  purchafe  can  never  be  made  s 
pretence  to  exclude  her  from  what  comes  to  her  in  a  courfe  of  defcent. 

Lit.  §  274-  If  lands  in  fee-tail  defcend  from  the  donor  in  frankmarriage, 
Co.Liti79.  the  donee  fliall  have  an  equal  fhare  of  them  without  putting  the 
lands  given  in  frankmarriage  idto  hotchpot;  for  flie  claims  the 
lands  in  tail  per  Jormam  dotn,  by  force  of  which  gift  both  par- 
ceners muft  equally  inherit,  becaufe  both  make  up  but  one  heir 
to  the  anceftor,  and  confequently  one  without  the  other  cannot 
claim  under  the  words  of  the  donation* 
Co.  Lit.  If  lands  given  in  frankmarriage  are  of  greater  Value  than  the 

»76-  a.        lands   defcended  in  fee-fimple,   the  other  fifter  has  no  remedy 
againft  the  donees  •,  for  it  was  lawful  for  the  donor,  being  te- 
nant in  fee-fimple,  to  difpofe  of  his  own  lands  at  his  will  and 
pleafure. 
Lit.  §  270.       If  the  donees  in  frankmarriage,  and  all  the  other  parceners  die 
Co.  Lit.       before  partition  made  in  hotchpcty    yet  the  benefit  of  this  kind 
"^  '  ^'        of  partition  ftiall  defcend  to  their  iffues. 
C0.Lit.177.       This  kind  of  partition  hath  the  fame  incidents  with  the  com- 
b.  [Sec  Co.  j^Qjj  partition ;  fo  that  the  donee,  if  empleaded  of  the  lands  in 
<c»/r*  af  to    frankmarriage,  fnall  have  aid  of  the  other  parcener  ;  for  it  is  un- 
gift  in  tail     rcafonable,  that  what  was  defigned  for  the  donee's  advancement, 
to  a  daugh.    fl^ouid  put  her  in  a  worfe  condition  than  flie  would  have  been  if 

tcrnor  being      ,  . /-    1       1  1  t 

i.-i  frank-     the  gift  had  not  been  made. 
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(F)  Of  the  Nature  and  Incidents  of  the  Eftate  after 
Partition  made. 

'TTHOUGH  the  law  gives  every  parcener  a  power  to  fever  her  Co.  ik, 
"*'    own  moiety,  and  to  carry  it  over  into  the  family  into  which  ^73-  !>• 
ftie  marries ;  yet  fince  the  partition  is  compulfory,  the  law  will  Buft°aid-s'' 
not  put  parceners  in  a  worfe  condition  after  partition  than  if  cafe. 
Ihey  had  enjoyed  their  moieties  without  divifion  ;  and  therefore 
on  a  fuit  commenced  for  any  part,  or  an  eviction  of  any  part 
after  partition,  they  {hall  have  like  remedy  as  if  they  had  enjoyed 
in  common  j  in  which  cafe,  if  a  fuit  had  been  commented,  both 
parties  muft  have  been  empleaded,  and  on  the  recovery  there 
had  been  an  equal  lofs  to  both :  therefore  after  partition  there  is 
a  warranty  annexed  to  each  part,  fo  that  if  either  be  empleaded 
fhe  may  vouch  her  fifter,  and  thereby  deraign  the  warranty  pa- 
ramount annexed  to  the  purchafe  of  the  anceftor  ;  and  if  fhe 
lofes,  flie  may  recover  one  moiety  of  her  lofs  iii  value  againd  the 
other  fifter. 

So  if  parceners  enjoy  in  common,  and  any  part  is  evi£led  by 
entry  without  aclion,  they  Ihall  enjoy  what  is  left  in  common : 
therefore,  that  parceners  may  not  be  in  a  worfe  condition  by  the 
partition  which  the  law  compels  them  to,  there  is  a  conditioa 
annexed  to  the  partition,  that  if  either  the  whole  of  any  one 
fhare,  or  an  eftate  for  life,  or  in  tail,  be  thereout  evi6led  by 
entry  without  adtion,  that  the  party  fo  evifted  may  enter  on  her 
fifter's  moiety,  and  avoid  the  partition  by  enjoyment  of  an  undi- 
vided moiety  of  what  is  left. 

But  if  after  partition  either  fifter  aliens  with  warranty,  and  the  Hoh.  »*. 
alienee  is  empleaded,  he  fliall  only  vouch  the  alienor  to  recover  '^^-  ^^^* 
in  value,  who  may  with  the  other  fifter  deraign  the  warranty  pa-     ^^"*' 
ramount ;  for  as  the  parceners  fhall  not  be  in  a  worfe  condition 
by  the  partition  than  if  none  had  been  made,  fo  they  fliall  not 
be  in  a  better  by  the  warranty  or  condition  which  the  law  an- 
nexes upon  the  partition  :    now  if  a  parcener  before  partition 
aliens  her  part  with  warranty,  and  the  alienee  is  empleaded,  he 
can  only  vouch  his  warrantor,  who  may  vouch  the  other  fifter  to 
deraign   the  warranty  jiaramount,  but  not  to  recover  in  value  ^ 
for  thete  is  no  rfcafon  that  the  fifter,  who  did  not  enter  into  the  Co.  Llr. 
contrail  of  warranty,  fhould  be  fubje£l  to  it  j  fince  it  is  fit  that  *7*'  *• 
ihe,  whofe  folly  it  was  to  infure  the  tide,  fhould  anfwer  for  the 
corifequcnces  of  it. 

If  one  fifter  after  partition  aliens  to  her  heir  apparent  and  dies,  Co.  Lit. 
and  the  fon  is  empleaded,  though  he  be  in  by  the  feoffment  '7+-  »• 
of  his  mother  as  a  purchafer,  yet  he  fhall  pray  in  aid  of  the  AbN4i3» 
furv'iving  parcener  to  deraign  the  warranty  paramount:  for  though 
he  claims  the  land  by  purchafe  from  his  mother,  and  fo  never 
having  it  in  parcenary  cannot  recover  pro  rata/  yet  upon  the 
contra£l:  of  warranty,  whereby  the  vendor  did  warrant  to  the 
fiinceftor  itud  his  heirs,  he,  together  with  his  aunt^  make  up  one 

hehr 
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heir  to  fucli  anceftor ;  and  therefore  they  mufl:  join  to  Heraign 
the  warranty  ;  otherwife  there  is  not  that  heir  before  the  court) 
that  by  virtue  of  fuch  contract  is  to  take  the  benefit  of  the 
warranty. 
Co.  Lit.  If  a  man  feifed  of  lands  in  fee  have  ifTue  two  daughters,  and 

»74'  ^  make  a  gift  in  tail  to  one  of  them,  and  die  leifed  of  the  reverfion 
in  fee,  which  defcends  to  both  the  fifters,  and  the  donee  or  her 
iflue  be  empleaded,  fhe  fliall  not  pray  in  aid  of  the  other  fifter  to 
deraign  the  warranty  paramount,  becaufe  this  eftate  was  never 
in  coparcenary,  and  by  confequence  they  never  pcflefTed  as  heir 
to  the  common  anceftor,  whereby  they  may  pray  in  aid  of  each 
other  ;  and  there  being  no  warranty  in  deed  annexed  to  the  tail 
granted,  fhe  has  no  means  to  bring  in  her  fifter,  without  whom 
(he  cannot  take  benefit  of  the  original  contraft  of  the  war- 
rantor, fmce  fuch  warranty  ran  to  the  heirs  of  the  anceftor,  and 
the  tenant  in  tail  and  the  other  fifter  make  but  one  heir  to 
the  anceftor. 
K*.  95.  If  two  acres  defcend  to  two  parceners,  and  one  of  them  before 

partition  grants  a  rent-charge  out  of  one  of  the  acres,  and  after- 
wards upon  partition  the  acre  charged  is  allotted  to  the  other 
fifter,  (he  (hall  hold  it  difcharged  ;  for  a  parcener  before  par- 
tition, having  no  feparate  title  to  a  diftinct  moiety,  cannot 
pretend  to  charge  any  particular  part  of  the  lands,  fo  as  to 
make  it  fubje£l  to  that  charge  in  the  hands  of  another  who  does 
not  hold  under  her;  therefore  this  grant  by  the  .fifter,  who  at 
the  time  of  the  grant  had  only  a  title  to  an  indiftindl  and  un- 
divided moiety,  fhall  never  affeft  the  other  parcener  who  does 
not  claim  under  her,  and  who  at  the  time  of  the  grant  had 
as  good  a  title  to  that  acre  out  of  which  the  rent  was  to  arife,  as 
the  grantor  had. 
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(A)  The  Nature  of  the  Tenure,  and  what  fhall  be 
deemed  Copyhold. 

(B)  In  what  refpedt  Copyholds  partake  of  the  Na- 
ture of  Freehold  Lands. 

(C)  What  Ads  of  Parliament  fhall  be  fald  to  extend 
to  Copyholds :  And  herein, 

f.  0£ 


i.  Of  the  Statute  De  Donis,  the  entailing  of  Copyholds  by 

Cuftom,  and  the  Manner  of  docking  fuch  Entails. 
2.  Of  fuch  Statutes  as  may  be  faid  to  rekte  to  them. 

(D)  Of  fuch  general  Cuftoms   as  may  be  faid  to 
relate  to  all  Copyhold  Eftates*. 

(E)  -Of  particular  Cuftoms  that  are  good,  and  pecu- 
liar only  to  fome  Copyholds. 

(F)  Of  granting  Copyhold  Lands ;  And  herein, 

1 .  "What  Perfons  may  make  good  Grants. 

2.  What  Ads  (hall  deftroy  the  Power  they  had  of  making 
fuch  Grants. 

3.  What  Things  may  be  granted  to  be  holden  in  Copyhold. 

4.  Of  the  Operation  of  the  Grant,  and  the  Eftate  and  In- 
tereft  that  pafs  thereby. 

(G)  •  Of  Surrenders,  Prefentments,  and  Admittances : 
And  herein, 

1.  Of  the  Neceflity  of  a  Surrender,  and  where  the  Copy- 
holder {hall  be  faid  to  be  in  before  Admittance. 

2.  Where  the  Want  of  a  Surrender  will  be  fupplied  in  Equity. 

3.  What  Perfons  may  furrender. 

4.  What  Perfons  may  accept  fuch  Surrenders,  and  make 
Admittances. 

5.  What  Words  or  Acts  amount  to  a  Surrender. 

6.  What  A£ls  amount  to  an  Admittance. 

7.  Of  the  ConftruiStion  to  be  made  when  the  Surrender, 
Prefentment,  and  Admittance,  differ. 

8.  Of  the  Time  of  making  the  Surrender,  Prefentment,  and 
Admittance,  and  where  they  (hall  be  effedual,  though 
any  of  the  Parties  die  before  they  are  completed. 

(H)  Of  the  Operation  of  the  Surrender  in  paffing 
the  Eftate  :  And  herein, 

1.  Of  the  Perfons  to  take,  and  what  (hall  be  fufEcient  Cer- 
tainty in  the  Defcription  of  them. 

2.  What  fhall  be  faid  to  pafs  by  the  Surrender. 

3.  What  Eftate  or  Intereft  pafieth  by  the  Surrender. 

4.  Of  the  Power  and  Authority  of  the  Lord  and  Steward  : 
And  therein  of  the  Difference  of  their  Acls. 

Vol.  I.  Z  z  (I)  Of 
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( I )  Of  Fines  payable  by  Copyholders :  And  hereifJ, 

1.  Where  a  Pine  (liall  be  faid  to  be  due,  and  by  whom,  and 
to  whom  payjible. 

2.  At  what  Time  and  Place  payable. 

3.  Of  the  Certainty  .and  Reafonabkriefs  of  the  Fine. 
[4.  Remedy  for  the  Fine.^ 

(K)  Of  the  Extuiguifliment  oif  the  Copyhold  :  And 
herein, 

t.  Where  the  whole  Copyhold  fliall  be  extingulflied  or  fuf- 

pended. 
2.  Where  Part  only,  or  what  is  incident  to  it,  fhall  be  ex- 

tinguiflied. 

(L)  Of  Forfeiture :  And  herein, 

1.  Of  Forfeiture   for   Non-at^cndanGe   at  Court,    and   not 
doing  Service. 

2.  Forfeiture  for  Non-payment  of  Rent. 

3.  Forfeiture  in  the  Copyholder's  taking  upon  him  to  dif- 
pofe  of  the  Copyhold,  and  make  Leafes. 

4.  Of  Forfeiture  in  committing  Wafte ;  and  therein  of  the 
Lord's  or  Tenant's  Iritereft  in  tlie  Trees. 

5.  Forfeiture  by  Inclofure. 

6.  Forfeiture  for  Treafon  and  Felony. 

7.  In  what  Cafes  a  Forfeiture  of  Part  fliall  be  a  Forfeiture 
of  the  Whole. 

8.  Who  fhall  be  affe6led  by  a  Forfeiture,  or  take  Advan- 
tage thereof. 

9.  What  Perfons  fhall  be  excufed  from  a  Forfeiture. 

10.  Where  the  Forfeiture  fiiall  be  faid  to  be  difpenfed  with. 

(M)  Copyhold,  where  and  how  to  be  fued  for  and 
recovered. 


(A)  Of  the  Nature  of  the  Tenure,  and  what  fhall 
be  deemed  Copyhold. 

<a)  As  to  f-  m  iHE  {a)  original  of  this  tenure  arofe  from  grants  of  lands 

andori"Tn  A     ^'^'^^^  ^Y  ^'^'^^^  *°  their -villeius,  to  hold  of  them  by  bafe  tc- 

of  copyhold,  nurcs :  thofo  villeins  or  tenants  were  enrolled  on  the  lord's  roll, 

-vye  9  Co.  and  faid  to  hold  by  copy  thereof  i  and  were  capable  of  taking  no 


greater  eflate  than  at  the  (a)  will  of  the  lord ;  for  otherwlfe,  57.  h. 
they  had  been  infranchifed  :  yet  to  prevent  the  frequent  ending  ^^oii.  Rep. 
of  thefe  eftates,  they  granted  them  in  fee,  but  ftill  at  the  will  of  clmmrgo*.* 
the  lord  ;    wlio,    notwithltanding   fuch  grant,    (3)    might  have  Dougl.  724. 
oufted  them  when  he  pleafed  :  but  this,  beinc;  a  verv  ;ireat  in-  "• 
convenience,  [c)   was,   it  ieems,  altered  by  fome  pofitive   law,  syft.View, 
(though  fuch  law  does  not  now  appear,)  which  (J)  preferved  36.  (a)  Liu 
their  eftates  to  them  and  their  heirs,  doing  their  fervices,  but  yet  ^p^^" 
in  other  refpe£ls  left  them  only  eftates  at  will,  tl>)°Co.Co' 

pyholdcr,  6,  j.  (c)  Preced.  Chan.  574.  {d)  They  are  now  eftib!i/hed  by  cuiiom,  and  fuch  tenant,  fo 
long  as  he  doth  his  feivices,  and  doth  not  break  the  cuftom  of  the  manor,  is  not  to  be  eje^ed  by  hia 
lord.  4  Co.  21.  b.  22.  a.  [He  13  called  tenant  at  vi\\\  Jerundum  confuetuJintm  manerii ;  whicb 
words,  Jecurdum  conjuetudir.cm  mar.trii,  were  not  to  bound  the  lord's  pleaiure  in  the  determination  of 
his  will,  but  meant  only,  that  the  tenant,  as  long  as  he  continued  tenant,  wai  to  hold  the  land  ua<ier 
tbofe  terms  and  conditions  which  the  cullom  had  ellbaliflied.     i  Stf.  452.J 

Lands,  parcel  of  the  manor  of  C.  m  Wilts^  and  parcel  of  the  Caith.  432. 
dutchy  of  Ccrnwa//,  although  they  pafs  by  furrender  and  copy  of  GaieanJ 
court-roll,  yet  if  by  the  rolls  or  copies  they  appear  only  to  have  ^"y'^ed'or' 
been   granted  tetiendum  {e)  fecundum    coufuetudincm    innnern^    and  trial  at  bar, 
not  ( /")  ad  volwitatem  domiiii  tnaneriiy  they  are  not  copyhold,  but  ^"'^  ^  ^^'■- 
a  cuftomnry  freehold.  ^^Z^, 

cordingly,  againd  whom  there  was  a  verdlfl  at  nlji prhis,  for  a  forfeiture  by  corr>niittin?  walle,  he  and 
all  the  other  tenant*  taking  them  to  be  copyhold.  Comb.  387.  S.  C.  refolved  accordingly,  {e)  That 
he  was  feifed  fecundum  crjuctudincm  manerii,  does  not  necefljrily  import  a  copyhold.  3  Bulft.  230. 
Roll.  Rep.  41 1.      5  Co.  S4.     2  Vent.  144.     [Cro.  Car.  229.    i  Lu:w.  126.      1  Salk.  365.    2  Lutw. 

1171.     Bl.  Law  Trafts,  vol.  i.  p.  154,  Svo.  edit.] The  copyholds  are  parcel  of  the  manor,  and 

not  held /rr  (/fmanec/!), -t/Zi/i.' Salk.  1S5.  pi.  4.  186.  3  Lev. 405.  1Ld.Raym.43.  (/)  The  omif- 
fioa  of  thefe  words  aided  ai'cer  verdidt.  Salk.  364.  pi.  5.  365.  2  Ld.  Raym.  1225.  [But  if  not 
flatcd,  or  found,  or  pleaded  to  be  den:ijab!e  by  coj>y  of  court-roll  time  out  of  mind,  it  cannot  be  adjudged 
copyhold.     Newman  v.  Newman,  a  Wilf.  125. J 

The  bifhop  of  N.,   10  H.  8.,  was  foifed  of  the  manor  of  N.  In  3  Leon.  107. 
right  of  his  biflioprick,  and,  at  a  court  holden  within  the  fame  ^^y^^>  '4-'- 
manor,  granted  parcel  of  the  dcmcfnes  of  the  faid  manor  to  one  and'crom- 
T.  and  his  heirs,  by  copy  ;    whereas,  in  truth,   the  land   was  well. 
never  demifed  by  copy  before  ;  and  fo  the  land  continued  in 
copy  till   23  H.  8.,  when  T.  committed  a  forfeiture,    and  the 
bifhop  feifed  the  lantl,  and  granted  the  fame  again  by  copy  to  Ti. 
in  fee,  from  which  time  it  continued  in  copy  till  the  8th  of  jSV/z.,  viJe^Co. 
which  was  forty-feven  years  ;  and  it  was  holden  by  the  whole  ^4* 
court,  that  fifty  years  continuance  is  requifite  to  faften  a  cuf- 
tomary  condition    upon   the    land   againft    the    lord ;    and   that 
though  the  original  commencement  of  granting  thofe  lands  by 
copy,  was  10  H,  8.,  from  which  time  to  8  -£7/2,  was  above  fixty 
years  -,    yet  that  the    feifure   for  a  forfeitute    which   happened 
23  H.  8.    interrupted  utterly   the   continuance  from  the  time, 
which  might  by  the  law  have  perfected  the  cuftomary  intcreft  y 
fo  that  the  commencement  of  the  copyhold  was  to  be  reckoned 
from  23  H.  8.,  which  not  being  fufficient  time  to  make  good  a 
cuftom,  the  lord  might  enter  upon  the  copyholder  as  upon  his 
tenant  at  will. 

[A  copyhold  cannot  be  created  by  operation  of  law;    for  it  iTcrmRep. 
is  not  a  creature  of  law,  but  of  fadl  j  it  muft  have  cuftom  to  4»5-/'f'^-''- 
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fupport  it,  and  cannot  be  created  by  any  other  mode,  unkfs  art 
atl  of  parliament,  which  might  operate  as  an  eftoppel  to  any 
man  to  fay  it  had  not  exifted  time  out  of  mind.] 


(B)    In   what    Refpeft   Copyholds  partake  of  the 
Nature  of  Freehold  Lands. 

4C0.  ■»?  ».  \/fY  Lord  Coke  fays,  that  copyholders  have  only  a  fee-fimple 

to.  twfvh.  iVi  j-f^,ffj(fi/,„  quid;  that  though  they  are  tenants  at  will,  yet 

r.'J)  A  cuf  tbeir  eftates  Ihall  dcfcend  to  their  heirs,  and  fuch  defcent  fhall 

tom,  there-  be  governed  by  the  rules  of  the   (a)   common  law ;    but  not 

fote,  thai     ftrnpliciter  to  have  all  the  collateral  qualities  of  eftates  in  fee- 
where  there    ^       \ 
wasnofon      hmple. 

or  daughter,  the  land  fhould  dcfcend  to  the  eldeft  fifter,  was  holdsn  not  to  entitle,  by  implication,  the 
el.ieft  niece.  For  if  the  cuftom  is  not  fully  explicit,  the  common  law  muft  regulate  the  courfeof  de- 
fcent.     I  Term  Rep.  466.] 

4C0. 2i.a.       Therefore  where  a  copyholder  by  licence  made  a  leafe  for 

Moor,  125.  years,  and  the  leflee  entered,  and  the  leflbr  died.,  leaving  iffue  a 

adjudLVd.  1'^"  ^'^<^  ^  daughter  by  one  venter,  and  a  fon  by  another ;  the 

VideifLt.on.  eldeft  fon  died  j  it  was  adjudged  the  daughter  of  the  whole  blood 

3^-  fhould  inherit  ]  {b)  for  the  pofleflion  of  the  leflee  for  years  was 

Lmeiawof  the  pofleflion  of  the  elder  brother,  who  may  have  pofleflion  be- 

«  guardian,  fore  admittance. 

Co.  Copyh. 

95.  Dyer,  292.  Cro.  Car.  41 T.  Roll.  Abr.  502.  That  there  fhall  be  ^  fofftjfio  fratrU  before  ad- 
mittance. Roll  Abr.  502.  3  Leon.  70.  Mod.  120.  Moor,  272.  597.  Vent.  261.  Dalif.  no. 
S.  P.  but  fjid,  tiiat  i/tiie  lord,  by  cuftom,  during  the  nonage  of  the  iieir,  demifes  it  to  a  ftranger  for 
years,  this  will  not  m3.]<.e.  ^  pojj'cjjio  frati-h  ;  and  vldeCo,  Copyh.  95.,  where  my  Lord  Coke  faith,  that  if 
the  ieafe  for  years  determine,  and  the  elder  brother  die  before  entry,  the  youngeft  brother  ihall  inherit  j 
but  jtt-*''-t  /  GiH).  Ten.  150-1. 

4x:o.  23.  a.  But  though  it  be  governed  by  the  rules  of  common  law  con- 
Im***  f>      cerning  defcents,  yet  it  partakes  not  of  the  nature  of  freehold 

lands  in  other  refpecls  ;  for  it  is  not  afl~ets  in  the  heir's  hands  ; 

neither  (hall  a  woman  be  endowed  of  it,  nor  a  man  be  tenant  by 

the  curtefy,  unlefs  by  fpecial  cuftiom  j  nor  fhall  a  dcfcent  take 

away  an  entry. 
4£o.  23.  a.  A  man  feifed  of  copyhold  lands  in  right  of  his  wife,  furren- 
Co.  Copyh.  (lets  to  the  ufe  of  another  in  fee,  this  is  no  difcontinuance,  but 
Supple-  *^^  ^'^^  '"^y  ^"^^'^  "^^^^"^  t^c  death  of  her  hufband ;  for  this 
ine.1t,  59.  is  not  like  a  feofl-ment  at  common  law  *,  which  by  the  notoriety 
Cro.  tiiz.  of  it  toQi^  away  the  entry  of  the  wife,  for  the  benefit  of  ftrangers, 
»'By-*2H.  th.at  they  might  not  be  at  a  lofs  againft  whom  to  bring  their 
S.  c.  28.  prtecipes ;  for  in  cafe  of  copyhold  lands,  as  there  is  no  fuch  incon- 
^ethehuf-  venience,  fo  the  nature  of  the  conveyance  will  not  admit  of  fuch 

band  is  uif-      '  _    .  ' 

ab.'ed  from      CXpofltlOU. 
dilccntinuing  his  wife's  edate. 

Moor,  753.  Soj'if  a  tenant  for  life  furrender  to  the  nfe  of  another  in  fee, 
4 Co.  23.      jj  ig  j^Q  forfeiture  j  for  it  may  be  feen  by  the  court-rolls  who  is 

tenant  •,  and  fo  the  ftranger  is  at  no  lofs  to  fue. 
Co.  Copyh.        If  a  copyholder  in  fee  furrenders  to  the  ufe  of  A.  and  B.,  and 
^7.  Cro.     j|jg  longer  liver  of  them,  and  diat  for  want  of  iflue  of  A.  the 
^"^"  ,  land* 
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lands  (hall  remain  to  the  youngeft  (on  Oi  J.S.;  in  this  cafe  y^.  Browni.127. , 
has  but  an  eftate  for  life ;  for  an  eftate  tail  in  copyhold  lands 
fliall  not  pafs  by  implication. 

A  man  may  furrender  a  copyhold  eftate  to  the  ufe  of  his  4  Co.  29.  b. 
■wife ;  for  fhe  takes  the  eftate  from  the  lord,  as  an  inftrumcnt 
to  convey  the  eftate  to  her;  and  fo  it  comes  not  within  the 
reafon  of  other  cafes,  that  they  being  but  one  perfon  cannot  con- 
trail ;  for  he  gives  the  eftate  to  the  lord,  and  he  admits  the  feme 
to  it. 

There  can  be  no  occupant  of  a  copyliold  eftate,  becaufe  of  the  Saik.  iS8. 
prejudice  it  would  do  the  lor^  ;  and  therefore  if  a  copyholder  p'j  J* 
being  tenant /«r  c///.?r  w  die,  the  lord  fhall  enter.  ^^^^'  *'""* 

6  Mod.  63.  per  Hoh,  Ch.  Juft. 

[A  copyholder  ex  parte  materna  devifcd  to  his  heir,  who  died  Smith  v. 
before  admifllon  :  it  was  holden,  that  the  eftate  ihould  defcend  to  ^'5^*% 
the  heir  on  the  part  of  the  mother.  J  '  ^'^'  "^  ^* 


(C)  What  Ads  of  Parliament  (hall  be  fald  to  extend 
to  Copyhold  Eflates :  And  herein, 

I.  Of  the  Statute  De  Don'uy  the  entailing  Copyhold  Eftates  by 
Cuftom,  and  the  Manner  of  docking  fuch  Entails. 

'TPHE  entailing  of  copyholds,  and  whether  they  are  within  the  Co.  Lit.  60. 
"*■     ftatute  de  djnis^  appears  to  have  been  matter  of  great  contro-  3  Co.  8. 
verfy  *,  and  it  feems  now  agreed,  that  the  ftatute  de  donis  creates  ^^^l  °" ' 
no  entail  of  copyhold  lands,  becaufe  they  are  entirely  fubjedl  to  Sid.  314. 
the   cuftom  of  the  manor,  and  governable  by  it  \  and  becaufe  ^°|*-  -'^^'■• 
they  are  not  within  the  word  tenementa,  which  comprehends  only  f^cw.  car 
an  eftate  of  freehold.  4x.j 

Ahb  it  feems  now  agreed,  that  if  the  cuftom  of  the  manor  has  ;j)MvLord 
admitted  of  limitations  of  remainders  upon  fuch  gifts,  that  then  ^jI^-^  ^^)s> 
the  cuftom  of  the  manoi",  (a)  purluing.the  model  of  the  ftatute,  that  by  the 
creates  a  good  entail ;  but  fuch  entail  doth  not  arife  by  virtue  of  cuftom  of 
the   ftatute;  but  it  fhall  be  prefumed  there  was  the  fame  law  the  manors, 
of  that  manor  by  cuftom  time  immemorial,  as  began  in  the  king-  co-cpera;:ng 
dom  by  the  ftatute.  ,  v^ith  it,  co- 

pyholds may 
be  entailed  ;  but  there  cannot  be  an  eftate  tail  in  copyholds  by  cuftom  only,  nor  any  eftate  tail  by  ihe 
ftituteonly;  the  meaning  of  which  feems  to  be,  that  eftares  tail  were  before  the  it^tute,  as  to  the 
msn.ner  of  the  limi'.ation,  by  the  cuftom  of  feme  mjnois  ;  as,  that  an  eftate  was  granted  to  a  man  and 
t!ie  heirs  of  his  body  b^^gotten,  the  remainder  over  to  another  ;  but  that  in  other  rcft'ed-,  th->!e  eftites 
were  not  ei'tates  tail  before  the  ftatute  ;  as,  that  the  leiunc  ftiould  no  ways  alien  to  debar  h'S  iifue,  or 
them  in  remainder;  and  that  if  he  difcontinued,  th-y  ihould.  have  z  forrr.edon  in  oefccnder  or  re- 
mainder j  but  thefe  things  were  introduced  bv  the  llptuie  upon  the  eftate,  which  %vas  the  la<ne  in  li- 
mitation by  the  common  law.  And  thiS  leems  fuppcrted  by  the  following  auth.r'.iies :  Carter,  zi-. 
Cro.  Eliz.  307.  717.  907.  Moor,  173.  iS3.  Leon.  175.  Poph.  128.  Sid.  26S.  Cro.  Car.  4^. 
Moor,  637.     3  Co.  8.     9C0.  105.  a.     3  Lev.  327.     4  Mod.  86.* 

*  By  a  modern  refolution,  a  copyhold  to  huftiand  in  iife,  wifi  for  life,  t'len  to  the  hairs  of  the  bodies 
of  huiband  and  wife,  remainder  in  fee  to  the  furvivor,  is  an  tJiite-tuU  auer  polfibllity  of  iir^c  extin£l 
in  the  wife  who  furvives,  and  the  eftate  vefts  in  the  perfon  who  is  heir  of  the  body  of  both  huiband  s>nJ 
^v^/c.     Sutton  v.  Stone,  M.  1740.     z  Adcyns,  loi.     Sic  farthtr  the  notes  at  the  e.".d  oi  ihh  divifioii. 
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Cro.Car.44,       A  copyhold  was  furrendered  to  the  ufe  of  the  copyholder'5 
andMSe?  ^^^  ^^^^^'  ^^°  dcvifcd  it  to  J.  S.  in  tail,  t2fc.;  J.S.  hath  iflue. 
See  Col  Co-  3"^  furrenders  to  the  ufe  of  his  wife  for  life  ;  and  it  was  ad- 
pyhoider       judged,  that  fince  the  jury  found  it  was  not  the  cuftom  of  the 
prefixed  to     jy^^^or  to  have  an  eftate  tail  in  the  copyhold,  that  J.  S.  had  a  fee 
59.'  §  49.     conditional ;  and  that  by  his  having  of  iflue,  he  had  performed 
the  condition  j  and  the  furrender  to  the  ufe  of  his  wife  was  good. 
3  Co.  8.  b.        But  though,    by  cuftom  time   out  of  mind,    copyholds  may 
h°'  r'ii^°'  ^^  entailed,  yet  it  is  no  proof  of  fuch  cuftom,   that  an  eftate 
Ahr.  8-8.     hath  been  granted  to  a  man  and  the  heirs  of  his  body  ;  for  that 
may  be  a  fee  conditional ;  but  it  m.uft  be  fliewn  that  a  remainder 
hath  been  limited  over,  and  enjoyed,  or  that  the  ifTue  hath  re- 
covered after  the  alienation  of  his  anceftor,  or  the  like. 
Co.  Lit.  60.       Thefe  entails,  like  all  others,  may  be  docked  j  but  the  manner 
Sid.  314.      q£  (joing  it  difters  accoi'ding  to  the  cuftom  of  the  manor;  the 
(ariBuVa '    niore  common  way  of  barring  fuch  entails  is  by  recovery  in  the 
recovery        lord's  courts,  which  is  (a)  always  allowed  where  the  cuftom  of 
uith  vouch-  entailing   prevails,    to  avoid  the   danger  of  perpetuity  in   fuch 

of' common     COpyholds. 

right  bar  the  entail  of  a  copyhold  eftate  ;  but  that  as  to  the  entailing  of  them,  cuftom  is  requifite  ;  fo, 
xvithcut  cuftom,  the  entail  cannor  be  cu:  off:  The  reafons  are,  that,  without  an  intended  recom- 
pence  in  value,  no  recovery  fliali  bind,  and  the  furrenderee  comes  in  the  pc^Ji  by  the  lord,  and  is  not  ia 
the  f)er  by  the  party,  and  fo  no  warranty  can  be  annexed  of  common  right ;  for  no  eftate  lefs  than  a 
freehold,  is  capable,  of  common  right,  of  having  a  warranty  annexed  to  it.  JMoor,  358.  753.  Cro. 
Iliz.  380.  907.     4  Co,  23.     Cro.  Eliz.  391.     Raym.  164.     Lev.  136. 

Co.  Lit.  60.  Alfo,  according  to  the  cuftom  of  fome  manors,  a  furrender  to 
^'  the  lord  is  equivalent  to  a  recovery  at  common  law,  and  fliall  bar 

fuch  entails. 
Moor,  tS8.  And  in  fome  manors,  a  forfeiture  committed  by  tenant  in 
sVern.  705.  i^j]^  of  j;}^e  copyhold,  and  the  lord's  making  three  proclamations, 
,°'  °^^  ■  and  feifing  the  copyhold,  and  re-granting  it  to  the  copyholder. 
Style,  450.  has  been  allowed  a  good  cuftom  to  bar  the  entail.  So  it  is 
Sid.  314.  jf  tenant  in  tail  furrenders  to  the  purchafer  and  his  heirs,  who 
*  There^^"  Commits  a  forfeiture,  and  the  lord,  as  before,  feifes  it,  and  makes 
may  be  a  proclamations  5  this  is  a  bar  of  the  entail,  and  the  cuftom  allowed 
good  cuf.  gQQ^  *^ 
torn  in  a         ** 

manor,  that  tenant  in  ta'l  may  furrender,  and  bar  his  ifTue,  without  fuffering  a  recovery;  or 
that  he  may  fuffer  a  recovery  in  the  manor-courr,  which  fliall  have  the  fame  tfledl.     Everail  v.  Smailey, 

j.I.  17  Geo.  2.     Stra.  1197.     Wilf.  26. In  a  manor  where  copyhold  may  be  entailed,  either  by 

fpecial  cuftom,  or  by  the  general  doftrine  of  furrender  in  fee,  tt/  alitor,  &c.  if  a  cuftom  does  not 
appear   to    bar  by    recovery   in  that  manor,  it  may  be   barred  by  furrender  ;  for  othcrwife  it  would 

create   a    perpetuity.       Moore  v.  Moore,  T.  1755.      2  Vezey,  556. And  this  by  furrender  to 

the  ufe  of  the  will  only.  liiii.  Car.  v.  Singer,  p.  1750.  in  C.  B.  j.Vczey, 603.  [Note,  the  three 
xvavs  of  barring  entails  of  copyholds  mentioned  in  this  cafe  ;  namely,  recovery,  furrender,  and  for- 
feiture and  re-grant.] ——By  eufto.Ti  it  may  be  barred  by  furrender;  and  wherever  tenant  in  tail  ot  4 
freehold  can  bar  the  eftate  by  any  means,  there  tenant  in  tail  of  fucb  copyhold  may  bar  by  furrender. 
Martin  v.  Mowlin,  F.  33  Geo.  2.  z  Buy.  069...— In  fufh  manor,  if -4.  devife.s  tt>  his  fon  J?.,  and  C. 
}iis  wife,  and  the  heirs  of  the  body  of  B.  of  C.  begotten  j  this  eftate  may  be  barred  by  furrender  of  £, 
i,Ioaei     Jiid. 


2.  Of  fuch  Statutes  as  may  be  fald  to  relate  to  them. 

3  Co.  7,  The  general  rule  laid  down  for  tlie  expofition  of  ftatutes,  as 

Sj 

^'1 


Uon.  4.       ^Q  ^1^,1^  extending  or  not  extending  to  copvhold  cftates,  is  this, 
r*1oor,.z8.  6  P  h  ^^ 
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tliat  where  an  acl  of  parliament  alters  any  eftate,  interefl:,  tenure.  Cm.  Car. 
or  cuflom,  or  fervice  of  the  manor,  or  doth  any  thing  m  preju-  t^?  '^3- 
dice  either  to  the  lord  or  tenant,  there  the  general  words  of  saik.ilj.* 
an  a£l  of  parliament  will  not  extend  to  copyhold  eftates  -,  but  pt-  »• 
where  an  act  is  generally  made  for  the  publick  good,  and  no  pre-  4^*<'^'^3« 
judice  acc^rues  to  the  lord,  ^c.^  there  copyholders  are  bound  by 
them. 

(a)  Copyholders  are  within  the  flatute  of  limitations ;  for  that  Moor,  410. 
is  an  a£t  made  for  the  prefervation  of  the  pubHck  quiet,  and  no  (*)  But  debt 
ways  tending  to  the  prejudice  of  the  lord  or  tenant.  not  %*ithin 

tl:e  ftatute  of  limitations.     2  Keb.  536. 

It  fecms  (^)  formerly  to  have  been  the  better  opinion,  that  a  (A)  Co.  Co. 
grantee  or  furrenderee  of  reverfions  of  copyholds  could  not  take  P^*^-  '5'- 
advantage  of  a  covenant  broken,  by  32//.  8.  c.  3.;  becaufe  he  i,;;pni,  106. 
comes  in  in  the  />£/?,  and  not  in  the  pit-;  and  the  lord  would  have  Cro.Car.24. 
a  tenant  put  upon   Iiini  without  his  admittance  ;  but  it  (r)  has  ^"'  ^"^' 
been  folemnly  adjudged,  tlr.it  this  being  a  beneficial  law,  it  fhall  ydv.  135. 
extend  to  copyholds.  222.  Cro. 

Jac.  305. 
Hab.   177.     Cro.  Eliz.  17.     Keb.  356.     {c)  4  Mod.  82  to  S6.  adjudged  between  Cope  and  Glover. 

3  Lev.  326.  S.  C.  ddjudgsJ.  Skin.  297.  305.  pi  i.  S.  C.  aojuJged.  Salk.  1S5.  pi.  2.  S.  C.  ad» 
judged. 

The  32  H.  8.  caj).  28.  of  the  hufband's  difcontinuing  of  the  Co.  Copyh. 

wife's  lands,  extends  to  copyhold  eltates.  JS^-   ,„ 

*  ^^  Supp.  68. 

4  Co.  23.  But  whether  the  other  branch  of  it,  or  t!  e  13  Eliz.  c.  10.  concerniog  leafcs  made  by 
hulband  and  wife,  tenants  in  tail,  or  ecclefiaftical  perfons,  extend  to  copyhold,  -vuie  Cro.  Car.  ij.4. 
Co.  Copyh.  151.     Co.  Lit.  44.  a.     6  Co.  37.     3  Lev.  327.     Ana  v':de  lit.  Leafes. 

Copyholds  are  not  within  the  11  H.  j.  cap.  20.,  which  makes  2S;d.4i.7j. 
void   the   alienation  of  the  wife  of  any  eftate  which  fhe  hath  3  L«v.  327. 
in  dower,  for  life,  or  in  tail,  jointly  with  her  hufband,  life:;  for  '^^^'"^'  ^S* 
thereby  an  entry  being  given  to  the  next  heir,  he  would  come  in 
to  be  tenant,  without  the  admittance  of  the  lord. 

The   27  H.  8.  ctip.  10.,   for  executing  ufes  to  the  ponelTion,  Co.  Copyh. 
extends  not  to  copyholds  ;  neither  doth  that  branch  of  the  adl  Cro.c.u44. 
concerning  jointures  extend  to  them  ;  fo  that  if  a  jointure  be  ^    '^^'  ^' 
made  to  a  woman  of  copyhold  lands,  that  will  be  no  bar  to  her 
dower. 

But  vet  the  flatute  of  Mertcn^  that  gives  damages  in  a  writ  of  2  Inft.  325. 
dower,'  where  the  hulband  died  feifed,  extends  to  copyholds,  ^'^^^'^^l' 
though  the  word  felfid  is  properly  applicable  to  freeholds  j  but  co.  Copyh.* 
this  is  by  force  of  the  equity  of  the  ftatute.  15-- 

The  ftatute  of  Wejiin.  1.  cap.  3.  in  all  its  branches  extends  to  Co.  Lit. 
copyhold  lands ;  for   it   is  an  a(^   made  to  redrefs  wrong,   and  369- 1>. 
no  way  prejudicial  to  the  intereft  either  of  the  lord  or  tenant,  j°j   "''^ 
either  in  the  ciii  in  vita  given  to  the  wife  upon  the  huftjand's  dil-  4  Mod.  84. 
continuance,  the  receipt  of  the  wife,  crV.,  or  quod  a  defcrciat  to  3  Lev.  327. 
particular  tenants. 

It  is  enaded  by  '^i  H.  8.  cap.  13.  that  if  any  abbot,  ^c.  Ihall  3 Co.  7. 
make  any  leafe  of  lands,  ^r.,  in  tlie  which  any  eftate  for  life,  ^^^^°''  * 
l^c.  then  had  its  being  and  continuance,  then  every  fuch  leafe  to  Leon.  4. 
be  void.     A  copyhold  was  let  by  copy  for  life,  aud  then  the  rell-  Mocr,  itg. 
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gious  houfe  granted  a  leafe  of  it  to  another  for  eighty  years  •,  and 

the  quellion  was,  Whether  a  copyhold  eilate  for  Ufe  was  within 

tlie  words  of  the  a£l,  in  the  luhich  any  ejlate  or  ititerejiy  ^c,  ?  and 

it  was  rtfolved  that  the  leafe  was  void,  and  that  the  copyholder 

had  an  edate  or  interell  for  life. 

C0.LU.369.       The  32  //.  8.  cap.  9.,  againfl  champerty^  extends  to  copyholds, 

Co.  Copyh.     £qj,  jj^g  words,   if  any  bargain^  buy  or  fell  any  right  or  title  i   fo  that 

4  Mod.  84.  they  are  within  the  words  of  the  ail,  being  made  to  fupprefs 

3  Lev.  3Z7.  wrong,  and  within  the  equity  of  it,  neither  lord  nor  tenant  being 

prejudiced  by  it. 
Cro.Car.44..       The  31  H.  8.  cap.  1.  and  32  H.  8.  cap.  32.,  concerning  parti- 
Co.  Copyh.    tions,  extend  not  to  copyholds,  becaufe  the  a£l  provides  it  fhall 
4 Mod.  85.    be  done  by  writ  o{ partition;  and  copyhold  lands  are  not  emplead- 

able  at  common  law. 
3  Co.  n.  The  ftatute  of  Wefm.  2.  cap.  20.,  which  gives  the  elegity  ex- 

Co.  Copyh.  tejjjg  not  to  copyhold  lands,  for  then  the  lord  would  have  a 
Giib.  Ten.    tenant  brought  in  upon  him  without  his  admittance  or  confent, 

185.  Sav,  67.  Roll.  Abr.  S88.  Cro.  Car.  44.  Hardr.  433.  O.  Benl.  163.  3  Read.  Slat.  Law. 
123.     2 Inft.  396. 

Co.  Copyh.  By  lEd.  6.  cap.  8.  it  is  exprefsly  provided,  that  copyholders 
"^■S"  fliall  have  the  like  traverfe  and  remedy  where  their  intereft  is^not 

found  by  the  office,  as  freeholders  and  others  have  j  and  fo  alfo 

upon  12  Eliz.  cap.  8. 
Co.  Copyh.        By  I  Ed.  6.  cap.  14.  it  is  exprefsly  provided,  that  no  copyhold 
*•*■  fljould  come  into  the  king's  hands  by  diflblution  of  monafleries » 

v/hich  claufe  was  put  in  for  the  benefit  of  lords  of  manors. 
Co.  Copyh.        The  forging  of  coui"t-rolls  is  exprefsly  within  5  Eliz.  cap.  14. 
H^-  as  well  as  forging  any  other  charter,  deed,  or  writing  fealed, 

whereby  to  defeat  a  copyholder  or  freeholder. 
Cfo.  Car,  Copyholds  are  within  the  ftatutes  of  bankrupts,  for  the  ftatute 

550.568.  ()f  J2  E/iz.  cap.  ']'.  exprefsly  mentions  them;  and  though  other 
146.  But'  flatuies  do  not,  yet  they  being  made  for  further  remedy,  are  to 
the  iiatiite  be  expounded  by  the  former,  efpecially  fince  that  hath  taken  care 
^^  H  T^     ^^"^^  '^°  prejudice  fhould  happen  to  the  lord. 

t.  4.  did  not  extend  to  them  j  therefore  it  was  nccelTary  to  make  a  fubfequent  law  to  include  them. 
4  Mod.  84,  85. 

Co.  Copyh.  Copyholds  are  within  the  35  ^//s.  cap.  2.,  againft  recufancy, 
^47.  Leon.  ap(j  forfeitable  for  the  recufant's  life,  but  the  forfeiture  goes 
Ov^en,'37,  to  the  lord,  not  to  the  king,  by  the  exprefs  words  of  the  ftatute  j 
z  irsit.  737.  but  it  feems  that  copyholds  are  not  within  the  29  Eliz.  cap.  6. 
zH^awk'''''  ^^  3  J''^'  ^'  ''"^'  ^'  ^"  refpe£l  of  the  prejudice  that  would  accru« 
F.c.  CIO.  to  the  lord  by  the  lofs  of  his  fervlces. 

Co.  Copyh.  The  16  R.  2.  cap.  5.  which  makes  it  a  forfeiture  of  lands,  &c. 
yyj-  to  pnrchafe  bulls  of  the  pope,  extends  not  to  copyhold  lands  fof 

the  prejudice  the  lord  would  fuHain  if  the  Icing  ihould  have  the 

lands. 
c,C&.  !or,i.       The  ftatute  of  fines  extends  to  copyhold  lands,  becaufe  it  was 
m  ^"but"    ^^^'^  ^°  avoid  controveifiec,  and  is  no  v/ays  prejudicial  to  the 
fcc'^Co.      lord, 

*'''•  [Refulting 
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[Refultlng  trufts  of  copyholds,  as  well  as  freeholds,  are  within  withers  v. 
the  ftatute  of  frauds.     But  Lprd  Hardtvicke  hath  been  reprefented  "Withers, 
to  fay,  that  copyholds  are  xi6t  within  the   140^0.2.  c.  20.  §  9.     ^  '  '^'* 
relative  to  eftates  ptir  aider  vie. 

^  Whether  the  ftatute  of  27  EUz.  c.  4.  againft  covinous  and  Cowp.  705. 
fraudulent  conveyances  extends  to  copyholds  ?  j 

Copyholds  are  not  within  the  31  Eliz.  cap.  7.  of  cottages. 

The  i'jE,2.  cap.  10.,  which  giveth  the  wardfliip  of  idiots'  Buift.  50. 
lands  to  the  king,  he  finding  them  convenient  maintenance  out  of  ^°-  <^opyh. 
the  profits  thereof,  extends  not  to  copyhold  lands,  for  the  pre-  j^^^  j,^ 
judice  that  would  thereby  enfue  to  the  lord  ;  but  yet  all  aliena- 
tions made  by  an  idiot,  of  his  copyhold  lands,  after  office  foujid, 
(hall  be  avoided  by  the  king. 

A  copyholder  is  not  within  the  ftatute   12  Car.  2.  cap.  24.  to  3  Lev,  395, 
difpofe  of  the  cuftody  of  his  infant  heir,  becaufe  of  the  meannefs  ^lenth  and 
of  his  eftate,  and  the  prejudice  that  would  accrue  to  the  lord  of  ^  Lutw.  * 
the  manor;  and  therefore  the  lord,  or  thofe  entitled  by  the  cuf-  uSi.  s. c. 
torn,  fliall  have  the  cuftody  of  him.  ^°^^-  H3- 


(D)  Of  fuch  general   Cuftoms  as  may  be  faid  to 
relate  to  all  Copyhold  Eftates. 

'T~'HERE  are  two  forts  of  cuftoms ;  firft,  General,  which  ex-  Salk.  1S4. 
■*'     tend  to  all  kinds  of  manors,  which  are  warranted  by  the  P'*  ^* 
common  law,  and  of  which  the  courts  take  notice  ;  fecondly, 
Particular  cuftoms,  v/hich  muft  be  pleaded. 

By  the  general  cuftom,  and  of  common  right,  every  copy-  13  Co.  68. 
holder  may  take  hedge-bote,  houfe-bote,  and  plough-bote,  upon  Go^^b.  171. 
his  copyhold ;  but  yet  this  power  may  be  reftraincd  by  cuftom  ;  ^20!°*"  * 
as  that  the  copyholder  fhall  not  take  it,  unlefs  by  the  aflignment 
of  the  lord,  or  his  bailiff. 

Every   copyholder  may  make   a  leafe   for  a  year,    and  fuch  4C0. 26.  a. 
leflee  may  maintain  an  ejectment  •,  for  as  the  common  law  war-  ^[°'  ^'"'' 
rants  fuch  leafe,  fo  it  gives  him  a  remedy  for  the  recovery  of  it.     ' 

A  copyholder  may  [a)  furrender  to  the  lord  by  attorney   in  Cro.  Jac. 

court,  becaufe  he  may  do  that  cominum  jure;  and  fo  the  com-  p.  * 

,         .       -1  .  ■'  1-1  •     •  ,  i-''Z'  443* 

mon  law  gives  him  power  to  do  it  by  attorney,  as  an  incident  to  com.    Cro. 

his  eftate.     So  a  furrender  to  the  lord  out  of  court  is  de  communi  Car.  273. 
jure^  and  therefore  the  copyholder  may,  as  it  feems,  do  it  by  at-  cj"co^,fh 
torney  {h\  and  fo  it  feems  to  the  {c)  fteward ;  but  if  the  furrender  52.'  (,,)  Ad- 
be  to  two  cuftomary  tenants,  there  it  cannot  be  done  by  attorney  pittance  by 

•  1        ^       r        •    \        i\  *  ihe  lord  in 

Without  a  fpecial  cuftom  *.  ^^^^^^  ^^ 

out  of  court,  feems  to  be  dc  coir.mum]ure-^  but  quare,  whether  de  ccmmur.i  jure  he  is  to  zdm\t  by  at- 
torney} and  "u'lde  9  Co.  75.  Leon.  36.  cent.  Co.  Lit.  59.  3  BulH.  !>o.  and  2  Sid.  57.  61.  I'hat 
the  lord  is  not  compellable  to  admit  by  another,  beciufe  the  corporal  fervice  of  feaky  is  due  from  every 
coj)yh;>lder.  [(/>)  It  is  cxpref  ly  denied  by  Lord  Hardwicke,  that  a  furrender  c.'n  be  by  attorney  out  of 
court,  a  Vez.  679.  J  {c)  1  hac  there  is  the  fsmerealbn  that  the  fteward  fhould  t.ike  furrenders  out  of 
court,  and  alfo  out  of  thi  manor,  as  that  the  lord  ihoald.  Salli,  iS-i-.  pi,  1,  f  *  So  R.  9  Co. 
76.  a,  b.     I  Roll.  Abr,  5c  i.  1.  5. 

\  A  cuftom  that  a  furiender  muft  he  made  in  perfon,  unlefs  in  cafe  of  fnecial  difibiliry,  is  not  con- 
trary to  law.  Mitchil  V.  Ncale,  M,  1755,  2  Vezey,  679. — A  purchafer  of'  a  copyhold  is  not  ob- 
|iji';d  :o  a.cept  of  4  fv,i'render  !>)  ntorney,  but  ra.ny  i.-ilift  on  the  vcndpi's  furrcndeiing  in  court,     Uid. 
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(E)  Of  particular  Cuftoms  that  are  good,  and  pecu- 
liar only  to  fome  Copyholds. 

PARTICULAR  cuftoms  are  to  be  conftrued  ftridly  ;  but  the 

■*•    reafonablenefs  of  them  is  not  altogether  to  be  confidered  from 

the  rules  and  maxims  of  the  common  law,  (for  there  is  no  cuf- 

tom  but  what  in  fome  point  or  other  overthrows  the  common 

law,)  but  from  the  conveniency  of  the  thing  itfelf. 

Maich,i6i.       A  cuftom  that  if  a  copyholder  do  not  repair,  it  fhall  be  pre- 

fented  by  the  homage,  the  tenant  amerced,  and  that  the  lord 

ihall  diflrain  upon    the  copyholder  or   under-tenant,  is  a  good 

cuftom,  for  the  under-tenant  is  not  a  mere  ftranger. 

aBrownl.  But  a  cuftom  that  after  the  death  of  tenant  for  life  the  lord  is 

85.   Noy,     compellable  to  make  a  grant  for  life  to  his  fon,  and  if  no  fon,  to 

jac.  368.      t^c  daughter,  is  a  void  cuftom,  becaufe  it  obliges  the  lord,  who 

Moor,  842.    hath  the  intereft,  to  grant  it  to  this  or  that  particular  perfon, 

la^And  a    "^^^'^^^^  ^^  ^vill  ot  no  :  (a)  but  z  cuftom  for  a  copyholder  for  life 

cuftom  that    to  nominate  his  fucceflbr,  is  good. 

fucha  copyhwder  may  cut  down  trees,  is  good.    Noy,  2. 

March,  28.  Cuftom  for  the  fteward  to  make  by-laws  for  the  ordering 

Leon.  190.  Qf  {}.g   common,   is  good  j    but   an  order  that  the  tenant  (hall 

ftom  Leo-  ^  ^'^^  P^^  i"  this  or  that  beaft,  is  void,  becaufe  it  takes  away  his 

nard,  the  inheritance  :  but  a  by-law  that  he  fhall  not  do  it  before  fuch  a 

by-law  was  ^^^    jg  good,  being  not  reftri6tive  of  his  inheritance,  but  only 

by  the  ma-       ,.■'„.     o    ^   .'  "  '  * 

jority  of  the  diredive  of  It. 

tenants.] 

Sid.  361.  Cuftom  that  he  who  lives  above  ten  miles  from  the  manor, 

^'^^'Jl'      upon  paying  8^.,  and  i^.  to  the  fteward,  (hall  be  excufed  from 
380!  851^."^"  attendance  upon  the  court,  is  a  good  cuftom,  if  it  be  averred 

that  there  are  fufficient  tenants  who  live  near  the  manor. 
Hut.  loi.         A  cuftom  to  devife  land,   the  lelTee  paying  the  treble  value 
126, 127.     jjf  tj^g  ygj-jf^  gjj^j  jf  j^g  ^jg  vidthin  the  term,  that  his  heir  fliall 

have  it,    paying  one   year's    rent  -,    and  that  if  he   afGgn,    the 

aflignee  ftiall  have  it,  paying  a  year's  rent  5  was  holden  to  be  a 

good  cuftom. 
Lit.  Rep.  That  a  copyholder  (hall  not  alien  without  a  licence,  is  a  good 

^3-  cuftom  ;  fo  is  a  cuftom  that  if  a  copyholder  make  a  leafe  for  one 

pl.T;.  '       y^^^y  a" J  die,  that  it  fhall  be  void  againft  his  heir  5  (b)  but  a 
(b)  A  cuf-    cuftom  that  the  copyholder  fliall  hold  the  land  half  a  year  after 

torn  that  the   jj^g  ^^^^     jg  y^j^j^ 
executors 

ihall  hold  a  year  after  the  copyholder's  death,  is  a  good  cuftom.     Cro.  Jac.  36.— ——That  a  copy- 
holder may  give  a  warrant  of  attorney  to  furrender  after  his  death,  is  a  void  cuftom,     2  Roil.  Abr.  157. 

Lex  Cuf-  That  if  a  copyholder  will  fell  his  land,  the  next  of  blood  fliall 

torn,  34.      i^gyg  ^2ie  refufal,  or  the  next  neighbour  to  the  eq/I,  is  a  good 

cuftom. 
aBrownl.  If  there  be  a  cuftom  that  a  copyholder  fliall  not  put  in  his 

Co!  Co   h    ^^^fts  to  take  the  common  before  the  lord  hath  put  in  his,  this  is 
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a  void  and  unreafonalile  cuftom,  becaufe  it  is  In  the  power  of  the  70,  71. 
lord  to  take  away  the  intereft  of  his  commoners,  (a)  So  a  cuf-  ^y^jj^^j,'** 
torn  that  the  tenant  (hall  pay  a  fine  upon  the  marriage  of  his  (haii  be  »- 
daughter,  Is  void,  becaufc  agalnfl  the  freedom  of  the  fubjedt ;  nant  by  the 
but  if  a  man  obliges  himfelf  to  fuch  a  thing  by  tenure,  it  Is  jhrwoman 
good,  being  his  own  contract.  in  doww, 

then  to  pay  a  fine  upon  marriage,  Is  reafonable.    Co.  Copyh.  73.     z  Roll.  Abr.  264,  a65. 

A  cuftom  may  be  void  for  the  uncertainty  of  It ;  as,  if  It  2  Roll. 
be  that  the  tenants  ought  not  to  pay  above  two  years'  rent  for  ^^'^'  -^** 
a  fine,  but  that  they  may  pay  fo  much  or  lefs. 

My  Lord  Coke  feems  to  be  of  opinion,  that,  by  fpeclal  cuftom,  Co.  Copyh. 
a  wife  may  devife  copyhold  land  to  her  hufband ;  but  he  fays  94-  ■^"^'^ 
that  this  cuftom  hath  been  fo  much  Impugned,  that  he  cannot  wherc'i:  w« 
juftify  the  validity  of  it.  debjted, 

whether  a 
cuftom  that  feme  covert  might  devife  copyhold  to  her  hufband,  or  any  other,  was  good  ?  and  it  feemed 
to  be  the  opinion  of  the  court  that  it  was ;  but  the  judgment  went  on  a  fault  in  pleading  3  but  vuk 
Winch.  27.     March,  8.     4  Co.  61.  b>  where  itisholden  no  good  cuftom. 

Copyholders  by  cuftom  may  hdxe.  folavi  et  feparaUm  l^ajliiram  in  a  Saund. 

the  foil  of  the  lord,  and  exclude  the  owner  *  ;  but  a  copyholder  V-^'  ^'^• 

of  inheritance  cannot,   without  fpecial  cuftom,  dig  for  mines  ;  Xbu  %%%' 

neither  can  the  lord  dig  in  the  copyholder's  lands,  for  the  great  Winch,  g. 

prejudice  he  would  do  to  the  copyholder's  eftate  ;  but  the  copy-  ^'''  ^'P* 

holders  may  dig  marl  to  lay  on  the  copyhold  land,  but  cannot  »Vcopy- 

inclofe  where  it  never  was  Inclofed  before.  holder  in 

tjgj^r-  fenny  lands 

may  be  entitled  to  dig  the  lord's  foil  for  turf.  jDeap  of  Ely  v.  Warren,  T.  1741.     2  Atkyns,  185.— 
Common  of  turbary  cannot  belong  to  an  occujOTi.     Hid, 


{h)  The  lord  (hall  not  have  the  cuftody  of  lunatlcks'  lands.  Hob.  215. 
unlefs  there  be  a  cuftom  for  It;  neither  ihall  the  king  have  it,  ^!°j'''"7• 

--         1  •     1-  1  (-111  ('')  Butiziie 

for  the  prejudice  that  may  enlue  to  the  lord.  Cro.  jac. 

105.  where  it  was  refolved,  that  the  lord  may  have  the  cuftody  of  one  that  was  mutus  &  furdus,  and 
no  cuftom  is  laid  j  and  the  realon  given  is,  that  othcrwife  the  lord  would  be  prejudiced  in  his  rents  j 
idea  qutsre. 

A  cuftom  that  one  copyholder  may  have  common,  ts'c.  In  his  4  Co.  31, 
lord's  foil.  Is  good  ;  for  all  the  other  copyholders  may  have  for-  ^"  ^' 
felted  their  eftates. 

Cuftom,  that,  upon  payment  of  ten  years'  rent,  the  lord  fliould  2Keb.344. 
licence  to  let  for  ninety-nine  years ;   and  if  he  would  not  II-  -  ^°"a^j"* 
cence,  the  tenant  ftiould  leafe  without  licence  ;  adjudged  a  good  yet  the li- 
Cuftom.  cence  feems  unneceffary  here,  fince  it  may  be  done  without  it. 

Cuftom  was  that  the  lord  might  fcluvimodo  grant  eftates  in  Roll.  Abr. 
fee;  this  woiA  folummGdo  was  expounded  to  mean  that  he  had  f/j^jj^gg^ 
only  granted  eftates  in  fee ;  and  fo  it  was  holden  that  he  may  fl,ewn  in 

grant  for  a  lefs  time.         pleading,  thathecould  not  grant  otherwife  j  quare.     Gilb.  Ten.  308. 

That  the  widows  of  copyholders  fhall  have  dower,  or  their  Co.  Lit. 
(c)  free  bench,  or  a  moiety  of  the  lands,  is  a  good  cuftom  ;  and  ,' Buift.ai^, 
alfo  that  hulbauds  of  feme  copyholders  fliall  be  tenants  by  the  Lex  Cufto, 

curtcfy  \ 


mar.  156.  curtcfy,  that  if  a  copyholder  holds  lands  in  fee,  that  his  wife 
Co.  Copyh.  furviving  him  fhould  have  them  in  fee,  is  a  good  cuftom  i 
(f^>^The  wi-  {")  alfo  a  cuftom  that  (lie  fliould  have  them  durante  vidiatatey  is 

dow  of  refluy    gOod, 

yttt  truji  of 

a  copyhold  eftate,  ought  to  have  her  free  bench  as  much  as  if  the  hufband  had  the  legal  eftate  in  him. 

2  Vern,  585.  *.— *  Free  bench  is  a  widow's  eilate  in  fuch  lands  as  the  hufband  diet  J'e-.Jed  of;  not  that 
he  was  feifcd  of  during  the  coverture,  as  Jowsr  is.     Godwin  v.  Winfmore,  H.  174.2,  2  ^tkyns,  525. 

[Salifljury  v.  Kurd,  Cowp.  481.] If  a  man,  before  marriage,  fettles  on  his  wife  part  of  his  real 

eftate  for  her  jointure,  in  bar  of  all  dower  which  /he  may  claim  out  of  any  lands,  tenements,  mennages, 
and  hereditaments,  cf  which  he  is  or  fliall  be  feifed,  of  freehold  or  inheritance  j  fhe  cannot  claim  her 

free  bench,  in  copyholds  purchafcd  afterwards.     Walker  v.  Walker,  M.  i  747.      i  Vezey,  54. — 

Tenants  in  dower,  and  by  curtefy,  fhall  pay  a  fine  upon  admittance,  efpecially  if  there  be  a  cuftom  for 
it.  Co.  Copyh.  154.  hm-vide  Lex  Cuftom.  156.  where  it  is  laid,  that  in  cafe  of  a  widow's  eftate  no 
fine  is  due ;  and  vide poft  of  Fine,  (I.)  and  Hut.  18.  Roll.  Abr.  592.  Noy,  29.  That  the  widow  is 
in  before  admittance,  in  the  fame  manner  as  the  heir  at  law  is.  {a)   A  copyholder  durante  fidBifT'fe 

fows  the  ground,  and  takes  huftjand,  fhe  lofeth  the  corn ;  but  if  rtie  had  let  the  lands,  hei  Itiiec 
Ciould  have  the  corn  ;  fo  if  flic  die,  her  executors  or  adminiftrators  fjiall  have  it.     5  Co.  j  15, 

a  Leon. 208,  The  cuftom  of  a  manor  was,  that  if  a  man  took  a  cuftomary 
*"^9-  tenant  to  wife,  and  out-lived  her,  he  (hould  be  tenant  by  the 

curtefy.     A  man  took  a  woman  to  wife  who  had  no  copyhold 
land  then,  but  fome  defcended  to  her  during  the  coverture  ;  and 
it  was  adjudged  that  he  fhould  not  be  tenant  by  the  curtefy,  be- 
caufe  he  is  out  of  the  cuftom. 
Cro.j3c.36.       A  copyholder  may  difpofe  of  his  lands,  and  bar  his  wife  of 

3  Leon.  81.  -li^x  free  benchy  unlefs  there  be  a  particular  cuftom  that  (he  lliall 
izQ.  *  avoid  any  alienation,  ^c;  and  therefore  where  a  copyholder 
[Cowp  481.  made  a  leafe  of  lands  which  was  warranted  by  cuftom,  it  was 
ticc.  And  liolden,  that  though  by  the  cuftom  the  wife  was  alfo  entitled  to 
executed  "  her  free  bench,  yet  that  the  leflee's  title  being  purfuant  to  the  cuf- 
agreernent  tom,  was  as  good  as  hers,  and  being  prior  could  net  be  {b)  avoided 
Jy  *)'"?  ^'^     by  her. 

fell  (where         J 

of  courfe  there  was  a  dying  feifed)  hath,  in  Chancery,  been  carried  into  fpecifick  performance,  in  total 
exc'iufton  of  the  widow's  claim.  2  Vez.  631.]  (i)  But  it  leems,  after  the  leafe  ended,  (he  fliould  be 
endowed  3  but  quare,  whether  /he  ougl^t  to  be  endowed  of  the  third  part  of  the  rent  during  the  con- 
tinuance of  the  leafe,  becaufe  cuftoms  are  to  be  taken  ftriftly.  Vide  head  of  Dciver,  and  that  her 
title  doth  not  commence  by  the  marriage,  as  it  dotl".  in  dower  at  common  law.     Caith.  276. 

Salk.  1S5.  If  a  copyholder  in  fee,  where  by  the  cuftom  the  widov/  is  en- 
pl.  3.  Ben-  titled  to  her  free  hench^  furrenders  his  copyhold  into  the  hands  of 
Scott.  ^'^°  tenants,  according  to  the  cuftom,  to  J.  5.  in  fee,  and  this 

3  Lev.  385.  furrender  is  prefented  at  the  next  court ;  but  after,  and  before 
•^  1^  j^'*'  ^^  fecond  court,  the  furrenderor  dies,  and  on  the  next  court 
Skin.  406.  after  his  death  J.  S.  and  the  widow  are  admitted  ;  the  title  of 
pi.  1.  s.  c.  the  furrenderee  Ihall  prevail  j  for  though  the  huft:)and  died  feifed, 
adjudged.  y^j.  jj.  ^^g  q£  ^  defcafible  eftate,  of  which  quality  the  wife's 
276^  ad-  '  eftate  muft  partake,  being  thereout  derived,  and  by  the  ad- 
judgcdwith-  mittance,  which  had  relation  to  the  furrender,  being  a£lually 
out  difli-       defeated. 

culty. 

4  Co.  24.  If  the  lord  of  a  copyhold  manor,  in  which  are  feveral  copy- 
adjudged.  holdcrs  for  life,  (f )  takes  a  wife,  and  a  copyholder  dies,  and  tiie 
cit*ed^  ^  ^°^^  after  coverture  grants  the  land  again,  according  to  the  cuf- 
2  Kiowni.  tom  of  the  manor,  for  life,  and  dies ;  his  wife  in  a  writ  of  dower 
2o3.  s.  c.  (hali 


ftiall  not  avoid  this  grant ;  for  though  the  grant  was  after  her  cited,  (o  So 
title  of  dower,  yet  the  cuftom,  which  is  the  hfe  and  force  of  the  '^^'  gf^nta 

,  If  rent-charge, 

grant,  was  long  before.  21^00.109. 

S  Co.  63.  j   but  for  this  vide  Leon.  4.   16.     a  Leon.  151-     3  Leon.  59.     Godb.  150.     Moor,   94. 
Roll.  Abr.  684.     Bat  the  heirs  grant  the  wife  (hall  avoid.     Moor,  237. 

If  there  be  a  cuftom  in  a  manor,  that  the  lord  fhall  enter  and  Leir».  266. 
enjoy  the  lands,  during  the  nonage  of  the  infant,  it  is  a  good  Pi'357- 
cullom  ;  for  the  freehold  of  the  land  is  in  the  lord,  and  he  is  te-     **'    ^* 
nant  to  the  precipe ;  and  an  eftate  at  will  may  ceafe  for  a  time, 
and  revive  again,  as  well  as  it  may  defcend  by  cuftom. 

£A  cuftom  in  a  manor,  if  there  be  any  fuch,  that  copyholds  Pike  v. 
fliall  not  be   furrendsred  to  the  ufe  of  a  will,    or  that  being  ^'^'^^g^^'^' 
actually  fo  furrendered,  they  Ihall  not  pafs  thereby,  is  a  void  286. 
cuftom. 

A  cuftom  not  to  prefent  mortgages  till  the  third  court,    Is  2  Ver.  303. 
good. 

Though  a  cuftom  for  a  copyholder  for  life  [a)  to  commit  wafte  W.  ihid. 
would  not  be  good ;  yet  it  would   for  a  copyholder  in  fee  to  ^'^^^  ^vha"^ 
do  fo.     A  cuftom  diminllhing  the  value  of  the  lord's  eftate,  Is  holds  to 
not,  therefore,  bad.]  *>''t>  »"<* 

his  heirs 
for  lives,     \fardir.er  v.  F.liiot,  2  Term  Rep.  746.     Orhcnvife,  jwihaps,  if  he  has  a  power  of  noau- 
natJng  bis  fucceflvi.    Hid. 


(F)  Of  granting  Copyhold  Lands :  And  herein, 

I.  What  Perfons  may  make  good  Grants. 

{^)  pVERY  lord  of  a  manor  that  hath  a  lav.'ful  eftate  In  the  (^)  Co.  Lit. 
*-*  manor,   whatfoevcr  that  eftate  be,  whether  in  fee,    in  S^'  b. 

.  4  Co.  2  3 .  D« 

tail,  for  life,  years,  or  at  will,  (Sc.y  may  make  voluntary  grants  co.  Copyh. 
of  copyhold  lands  that  come  into  his  hands  ;  which  grants  fhall  79-  ^^l- 
bind  thofe  that  have  the  inheritance  of  the  manor,  whatfoever  r^iJ'^'^^J' 
defects  the  lord  of  the  manor  may  be   under,  that  made  the  499,  s.  f. 
grant ;  {c)  provided  the  ancient  rent,  cuftom,  and  fervices  be  re-  SCo.  63.  i>. 
ferved ;  for  thefe  eftatcs  and  grants  derive  not  their  force  and  i^^\^^^\^^ 
cfFctt  from  the  lord's  intereft,  but  from  the  cuftom  of  the  manor  dent  fer- 
by  which  they  have  been  {d)  demifed,  and  are  demifable,  time  vices  maft 
out  of  mind;  fo  that  to  fupport  fuch  grant,  it  is  fufficient  if  it  be  ti^/*ea7oV 
done^^r  domhmm  manerii  pro  tempore,  wheiecf  ia, 

that  there 
being  nothing  but  cuftom  to  warrant  the  grant  by  copy,  the  cuftom  ought  to  be  ftriftly  purlucd,  as  to 
the  eftate,  cuftoms,  fervices,  and  tenure,  elfe  it  is  not  the  eftate  that  wjs  dem  fed  before,  Co.  Ccpyh. 

107,  108.     Bro. 'Tenant  by  Ccpy,zy. Therefore   he   that  hath   but  a  parricular  eftate  in  ihe 

tnanor,  cannot  grant  a  copyhold  by  parcels,  or  dcmife  part,  and  reta'.n  the  refidae  himfelf.  Crr>.  Eli». 
662.  (u)  It  is  one  of  the  pillirs  of  a  copyhold  eftate,  that  it  hath  been  demifed,  ov  dem'fable  time 
cutofresinJ.     4  Co.  24.  b.     Co.  Lit.  5S.  b.     Leon.  56.     3  Leon,  icj,  io5!.     2  Wilf.  ia  j. 

If  baron  and  feme,    being  feifed  of  a   copyhold  manor,    in  4C0. 23  b. 
the  right  of  the  feme,    (e)   grant  a  copyhold,    tliis  fhall  bind  ^  '"p '  ^3- 
the  feme,   notwithftanding  her  coverture  -,   for  the  copyholder  (^)  i^t  c.c 

is 
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pantmuft    Is  In* by  cuftom,  without  regard  to  the  eflate  or  perfon  of  the 

be  made  in     grantor, 
the  name  or    ° 
both,     Cro.  Jac.  99. 

4.00.23.  So,  a  grant  made  by  an  (^7)  infant,  mn  compos  tuentiSf  bifhop, 

f  m"^^'      prebendary,  (b)  parfon,  ^c,  fliall  bind  for  ever. 

S.  p.  adjudged,  {b)  Grants  by  a  parfon  before  induftion,  are  not  good  ;  fo,  if  after  inftitution  and 
induflion  he  reads  not  the  articles.     Co.  Copyh.  48.  §  34.* 

*  Sl^are,  and  fee  the  firft  claufe  under  this  head,  and  pcfi. 

4C0. 23,  So,  if  the  queen  be  tenant  for  life  of  a  manor,  and  a  copyhold 

of  inheritance  efcheat,  (he  may  grant  it  by  copy,  and  fuch  grant 

by  the  cuflom  of  the  manor  (hall  bind  the  king ;  for  fhe  was  do'- 

mhia  pro  tempore. 

Co.  Copyh.        If  there  are  two  jointenants  of  a  manor,    and  a  copyhold 

97-  efcheats,  one  may  grant  the  whole-,  for  he  is  dominus pro  tempore, 

being  feifed  per  my  cs"  per  tout. 
(c)  Owen,  LelTee  for  years  of  a  manor  grants  lands  by  copy  j  this  by 
c'^  h^°*  ('^^  fome  opinions  has  been  holden  void,  unlefs  the  reverfion 
That  there*  happens  before  his  eftate  for  years  ended  ;  for  by  this  means  he 
ought  to  be  binds  the  (^)  future  lord's  interefl,  and  lets  his  own  go  at  large  : 
enab^eTiord  ^^^  (')  "°^  ^^^  ^^^  better  opinion,  this  grant  is  good  ;  for  the 
•fa manor  firll  grounds  of  this  law,  that  the  lords, for  the  time  being  may 
tograntco-  grant  copyhold  eftates,  was,  becaufe  copyholders  were  only  te- 
fimfion.'*  nants  at  will  -,  and  fo  though  the  lord,  for  the  time  being,  had 
Marcli,  6.  but  a  particular  eftate,  and  granted  the  lands  in  fee,  yet  that  was 
ndcGoM.  no  prejudice,  but  rather  an  advantage  to  the  lord  that  was  to 
!t!l'°A*<:   have  the  manor  afterwards  ;  for  if  he  had  a  mind,  he  might  put 

3Le0n.  220.  I         r  11-  •  r-      1 

Godb.  140.  out  the  tenant  at  his  own  plealure  :  but  this  uncertainty  of  the 
((/)  Tenant  copyliolder's  eftate  being  found  inconvenient,  it  was  aftervi'ards 
acoprhoid  adjudged  that  he  (hould  retain  his  lands,  and  not  be  fubjedl:  to 
may  grant  the  plcafure  of  the  lord  :  but  the  other  part  of  the  law  was  left  as 
in  reverfion,  before,  VIZ,  that  lords  for  the  time  being  might  grant  lands  in 
bi«d'the  heir  ^^^>  though  they  thcmfelvcs  had  but  a  particular  eftate ;  and 
after  her  this  cuftom  being  continued  to  this  day,  it  is  that  which  war- 
death.  Roll,  rants  the  grants  by  copy  •,  for  it  is  moft  certain  thofe  eftates, 
Cvl.Wi\z.  granted  by  lords  who  have  a  particular  intereft,  cannot  be  de- 
661.  s.  c.  rived  from  the  intereft  of  the  lord  -,  for  if  they  were,  they  muft 
yideCoi\i.  determine  when  the  lord's  eftate  determines  j  for  nemo  potejl  plus 

Owen,  4.*    >'"'>>  ^^'• 

*  But  fee  the  flat.  11  H.  7.  c  20.  as  to  alienations  by  her  of  the  land  of  her  hufband,  being  void. 
Guardian  in  focage  may  grant  copyhold  in  reverfion,  and  it  fhall  bind   the  ward,  though  it 
comes  not  in  poflcfllon  during  his   infancy.     Godb.  143.     Cro.  Jac.  55.  98.     Owen,  115.     Roil. 
Abr.  499.    z  Roll.  Abi.  41.  S.C.     (f)  8  Co.  63.    Hetley,  54.    Moor,  95.  147.    Cro.  Eliz.  661. 

Co.  Lit.  If  a  lord  of  a  manor  devifes  by  his  will  in  writing,  that  his 

58.  b.  mde  executors  fliall  grant  'copies  according  to  the  cuftom,  for  pay- 
a.'^^Co.^^*  ment  of  debts,  and  dies,  the  executor,  though  he  hath  no  eftate 
Copyh.  85.  in  the  manor,  may  make  grants  according  to  the  cuftom  of  the 
4  Co.  24.  a.  i^.^nor. 

4  Co.  30.  If  the  king,  by  letters  patent,  grants  the  ftewardlhip  of  a  copy- 
a<ijudged,     j^qJj,  niaiior,  and  after  a  copyhold  cfcheats,  the  fteward  (/)  ex 

But  It  was  '  *-^  '  \.Jr,~;„ 

OffUlOf 


tBctOi  without  nny  fpeclal  warrant,  may  grant  it  again,  and  the  faid,  though 
king  fhall  be  bound  by  the  cuftom  of  the  manor.  ^^.  'f^  }^. 

°  '  might  do  It, 

yet  it  was  his  duty,  before  he  made  any  grant,  to  inform  the  treafurer,  chancellor,  and  barons  of  the 
Exchequer,  or  feme  of  them,  for  their  dircdlion.  (_/' )  Much  more  may  the  fteward  of  a  common  per- 
fon,  ex  officio,  make  fuch  grants.  Co.  Copyh.  124.  for  the  fteward  is  in  the  place  of  the  lord,  and, 
without  a  command  to  the  contrary,  may,  &c.     Gro.  Eliz.  699. 

But  a  fteward  retained  only  by  the  king's  auditor  or  receiver,  4  Co.  3a. 
cannot  make  fuch  a  voluntary  grant  of  a  copyhold  ;  for  they  a'^ju^'gej^' 
have  not  any  authority  to  appoint  flewards,  the  bufinefs  of  the  6^°*  5]^* 
one  being  to  take   accounts,    and   of  the  other  to   furvey  the  adjudged  j 
land.  ,  ,  "^^t  ""^y 

take  prefentments,  or  make  admittances,  being  things  of  neceflity.     Cro.  Eliz.  699, 

\{  A.  and  U.  under  the  feal  of  the  Exchequer  are  appointed  Moor,  j  09. 
joint  flewards  of  all  the  lands  of  a  fugitive,  and  A.  alone  grants  ^  Ld.Raym. 
copies,  though  in   ftridlnefs  he  had   no  power  without^.,  yf^t  Leon!a83.' 
thefe  grants  are  good,  being  made  by  one  that  had  a  colour  to  S.  P. 
keep  courts. 

If  A.  being  tenant  for  life  of  a  manor,  within  which  are  feve-  Lev.  47, 48. 
ral  copyhold  tenements  grantable  for  one  life  in  poflefTion,  and  j^'^'o'^cd  by 
another  in  reverfioh,  grants  the  ftewardfhip  thereof,  by  deed,  Tanfieid" 
under  his  hand  and  fcal  to  B.  for  life,  with  the  fee  of  10/.  per  but  it  was 
ami.  for  the  executing  thereof,  and  after  A.  becomes  a  lunatick,  °^^^'''^\  ^^ 
and  being  found  fo  by  inquifition,  is  committed  to,  i^c;  yet-^.,  Should  gram 
by  his  fteward,  may  grant  copies.  none,  but 

with  the 
privity  of  the  committees,  and  warrant  from  the  court  :    but  there  is  a  note  that  this  was  in  difcretion, 
and  the  grant  of  the  fteward  good. 

But  the  committees  cannot  grant  copies  ;  for  they  themfelves  Lev.  48.  re- 
have  no  eftate  in  the  manor,  nor  are  lords  thereof.  „  ,     ^";*'^''  ''y 

Hob.  and  Tanfield. 

If  a  man  makes  a  feoffment  in  fee  of  a  manor,  upon  condition.  Dyer,  344. 

and  the  feoffee  grants  eftates  by  copy,  and  then  the  condition  is  a-    4  Co. 

broken,  yet  the  grant  by  copy  fliall  ftand  good,  though  it  be  a  ^^"  \  ^°* 

rule  that  he,  who  enters  for   a  condition  broken,    fhalj   be  in  88.' 

of  the  fame  eftate  he  was  before,  and  fhall  avoid  all  mefne  in-  ('')  But  a 

cumbrances  :  and  it  is  the  fame,  though  the  grant  were   made  b'^^eff^'fo 

(fl)  after  breach  of  the  condition  ;  for  the  feoffor  may  wave  the  years,  after 

advantage  of  it,  if  he  pleafes  :  alfo,  a  grant  by  the  feoffee  of  an  breach  of  a 

infant,  which  by  law  he  may  avoid,  is  good.  2 '.^'°i  '* 

his  intereft  is  ipfo  fjBo  determined.     Co.  Copyh.  S3. A  grant  made  by  a  feoftee  on  condition  Ca 

tnfeofl"  the  next  day,  is  good  ;  for  he  is  dominus  fro  tempore.     Co,  Copyh.  33. 

A  man  feifed  of  a  manor  in  fee  hath  ilTue  a  daughter,  and  Co.  Copyh. 
dies,  his  wife  priveme^it  enfeint  with   a  fon,  the  daughter   may  '^^'  ^9* 
grant  by  copy.    So,  grants  made  after  aUenation  in  mortmain,  and 
before  entry  of  the  lord,  are  good. 

If  a  lord  of  a  manor  commits  felony,  and  is  attainted  or  con-  Co.  Copyh. 
vicled  by  verdiifl  or  confeflfion,  yet  after  fuch  attainder,  ^V.,  he  ^T'  §34- 
may  make  voluntary  grants  of  copyholds. 

But  if  any  perfon  that  hath  a  tortious  or  defeafible  eftate  of  in-  Co.  Lit. 
heritance,  or  a  difieifor,  or  the  feoffee  of  a  difleifor,  or  tenant  at  ^\^\ 

fuffcrancc, 


^20  Cop^ljoib* 

Co.  140.  fufferance,  make  voluntary  grants  upon  escheats  or  forfeitures* 

Poph.  71.  they  Ihall  not  bind  him  that  hath  the  right ;  for  they  are  not  do- 

^^r'\^l'  ^^"^  within  the  meaning  of  the  cuftom  •,  but  admittances  upon 

a  Leon.  45.  furrenders  or  defcents,  made  by  fuch  as  have  defeafiblc  titles,  are 

Owen,  27,  good  ;  and  fhall  bind  him  that  hath  right ;  for  that  they  were 

EHz.  609.*  compellable  to  do,  and  it  was  no  more  than  the  rightful  lord 
mull  have  done. 

2.  "What  Ads  fiiall  deftroy  the'  Power  they  had  of  making  fuch 

Grants. 

(a)  Roll.  Although  lords  of  manors,  who  have  copyholds  come  to  them 

Abr.  49S.  by  efcheat  or  forfeiture,  {a)  may  re-grant  them  again  according  to 

Cro  ^Elia;  ^^^  cuftom  of  the  manor  ;  {!?)  yet  by  their  a6ls,  fuch  power  may 

699'.  be   deftroyed  ;   therefore  (c)  if  copyholds  come   into  the   lord's 

4C0. 31.  a.  hands  in  (d)  fee,  and  he  make  a  leafe  of  them  for  hfc,  years,  or 

^i.  a.   °'  ^^^^  ^  year,  or  for  any  (e)  certain  time,   by    deed  or   without 

(c)  Roll.  deed,  the  copyhold  is  deftroyed;  becaufe,  during  thofe  eftates,  it 

Abr.  498.  ^^g  j^Qj.  demifed,  nor  demifiible  by  copy. 

A  Co.  31.  4  i.  J 

id')  But  if  tenant  in  tail,  for  life,  &c.  makes  fuch  leafe,  &c.  this  fhall  not  deftroy  the  power  of  him 
in  reveriion.  2  Roll.  Abr.  271.  a  Sid.  3'5.  37.  V\dc  Cro.  Car.  521.  cont.  per  Curiam  arguendo, 
(f)  Secui  if  he  leafes  it  at  will.     4  Co.  31.     3  Leon.  108. 

4  Co.  31.  a.  So,  if  the  lord  makes  a  feoffment  thereof  in  fee,  upon  condi- 
tion, and  after  enters  for  the  condition  broken,  yet  it  cannot  be 
granted  again  by  copy. 
4C0.  31.  in  So,  if  the  land  fo  efcheated,  ^c.  is  extended  upon  a  ftatute  or 
French's  rccop-mzance  made  by  the  lord,  or  the  wife  of  the  lord,  in  a  writ 
*^*^^*  of  dower,  hath  it  afiigned  to  her ;  though  thefe  interruptions  arc 

by  a£t  of  law,  yet  it  cannot  again  be  granted  by  copy. 
4  Co.  31.  a.       But  if  the  lord  keeps  it  in  his  hands,  though  never  fo  long,  yet 
Co.  Lit.  58.  j^j^y  ^.jjgy  i^g  granted  again  by  copy. 

4  Co.  31.*  So,  if  the  lord  be  difleifed  thereof,  and  the  difleifor  die  feifed, 
or  if  the  land  be  recovered  againfl  the  lord  by  a  falfe  verdifl,  or 
erroneous  judgment,  though  it  is  not  demifed  or  demifable  by 
copy,  till  it  is  recovered  by  the  lord,  or  the  judgment  reverfed  j 
yet  after  it  is  re-continued,  it  is  grantable  again  by  copy,  becaufe 
the  interruption  was  tortious. 

4  Co  31.  b.  If  a  copyholder  takes  a  leafe  for  years  of  the  manor,  by  which 
his  copyhold  is  extin£l:,  yet  he  may  grant  it  again,  if  he  will  i 
for  it  was  always  demifed  or  demifable. 

4 Co.  3t.  b.       So,  if  a  copyhold  efcheats,  ^c.y  and  the  lord  aliens  the  (/)  ma- 

[f}  ^°'  i    nor,  his  alienee  may  re-grant  the  land  by  copy. 

he  kales  the  '  ;  o  '  '  ... 

manor,  and  the  faid  copyhold  land,  by  the  name  of  his  tenement,  called  H. ;  for  the  manor  being  de- 
mifed, the  copyhold  is  inclofed  as  parcel  thereof  j  and  the  naming  of  the  copyhold  is  but  furplufage. 
Cro.  Car.  521. 

3.  What  Things  may  be  granted  to  be  holden  in  Copyhold. 

(f)  A  rent-  Things  that  lie  not  in  tenure  are  not  grantable  by  copy,  unlefs 
fervice,  ^^j  appendant  to  fome  thing  that  doth  lie  in  tenure ;  and  there- 
irc'oLmon   fore  things  incorporeal,  for  which  there  can  be  no  diftrefs,  and 

r  which 


tvhich  are  not  parcel  of  the  manor,  which  confifl  only  in  de-  Ingrofs, 

xnefnes  and  fervices,  cannot  be  demifable  by  copy  j  for  of  fuch  *^''"""'  ^^ 

incorporeal  things  no  fervice  is  due  ;  and  therefore  no  court  nccef-  otheJwIfe 

fary  to  be  kept  for  furrenders,  admittances,  l^c.  than  as  they 

aie  append- 
ant to  things  whicli  lie  in  tenure  ;  Co.  Copyh.  1 16.  ;  and  therefore,  where  my  Lord  Coke  fays,  that  any 
thing  concerning  lands  or  tenements  may  be  granted,  it  mull  be  L;nde-.(tood  of  things  appendant  to  the 
demefnes,  or  thofe  parcels  which  make  up  the  minor.  FUc  Co.  Lit.  58.  Tithe:  may  oe  demii'ed  by 
copy,  bccaufc  tliey  are  parcel  of  the  manor  as  a  rent-charge  may.  f,;.- Roll.  Abr. +98.  Cro.  iiiiz. 
413.  cited  to  have  been  adjudged;  (and  Sandys  and  Drury,  P.  45  El.  B.  R.  Hal.  MSS.  Co  Lie.  58.  b. 
n.  9.  13th  edit.  J  but  Cro.  Eliz.  814.  S.  C.  and  S.  P.  duhitatur  ;  becaufe  not  parcel  of  the  manor; 
and  therefore  not  i^rd^ntM^  fecundum  co-fuetudimm  mnntrii;  [and  becaufe  it  did  not  appear  that  they  had 
been  immemorially  granted  by  copy].  A  mill  may  be  granted  by  copy.  4  Leon.  241.  cited  to  have 
been  adjudged. So,  a  fair  appendant  to  a  manor  may  be  granted  by  copy.    4  Co.  31.3.    Co.  Lit.  58, 

{a)  Tonfura  pratiy  the  {h)  herbage  or  veflure  of  land  may  be  {a)  Roil: 
demifable  by  copy.  ,,  Abr.  498. 

'        ^'  (/•)  Co.  Lit.  58.     4C0.  Lit.  31.  a,  fo  refolved. 

Things  grantable  by  copy  muft  be  things  of  perpetuity  ^  other-  4Co.3o,3r. 

wife  it  can  never  be  (hewn  that  there  hath  been  a  cuftom  to  dc-  ^'^'•■?"^e '' '» 

mife  them  by  copy ;  yet  underwood,  without  the  foil,  may  be  pe'rpe"tui°y, 

demifed  by  copy.  to  which  the 

cuftom  may 
extend.     Co.  Lit.  58.  b.  S.  P.     Cro.  Eliz.  413.  and  Moor,  315.  adjudged  and  affirmed  upon  a  writ  of 

trror. That  a  man  may  grant,  by  c  py,  twenty  loads  of  wood  to  be  taken  by  tlie  grantee,  is  good  ■ 

for  it  is  not  neceflary  that  the  thing  granted  have  continuance,  but  only  that  it  be  a  thing  of  perpetuity! 
Co.  Copyh.  ii2.  but  yw^rf. 

A  cuftomary  manor  may  be  holdcn  by  copy  of  court-roll,  ad  Co.  Lit.  58. 

voluntat.  ^c.  and  fuch  a  lord  may  grant  copies,  but  it  mult  be  ''• 

of  fuch  things  as  have  been  ufually  demifed  by  him  j  for  he  can-  ^^^'■°^^"': 

not  grant  all  his  demefnes  by  copy,    without  they  have  been  17!  ad- 

ufually  demifed  ;  for  though  they  have  been  demifed  time  out  J^f^ged ;  and 

of  mind,  by  the  fuperior  lord  by  copy,  that   will   not  warrant  cufto'mar 

his  demife  by  copy ;  becaufe  the  cuftoni  of  the  manor  mult  be,  lord  may 

that  time  out  of  mind  they  have  been  granted  per  domhium  ma-  '^•-•ep courts, 

nerii  and  grant 

^^^"'  _  copies.  Cro. 

Jac.  327.  adjudged.  Bulft.  57.  cited  ;  but  Cro.  Jac.  260.  iluiiiatur— "Bat  he  cannot  hold  a  court- 
baron,  for  he  can  have  no  freeholders  ;  for  a  copyhold  minor  is  not  capable  of  an  cfcheat  of  a  freehold- 
for  if  it  were,  the  freehold  after  the  efcheat  mart  become  copyhald,  which  is  repugnar.t  and  impolTiijle. 
Yelv.  150.  Cro.  Jac.  259.  Built.  54,  55.  Thefe  cafe?,  which  feem  to  con tradiift  each  oilier,  and 
which  -vidcf  may  perhaps  be  thus  reconciled,  that  a  cultomary  court  m.iy  be  holden  by  one  that  hath 
fuch  a  manor,  but  not  a  coart-baron  ;  and  my  Lord  Coke's  cafe  feems  to  go  no  farther;  and  quarCf 
Whether  fuch  a  lord  may  not  have  freehoid  fei vices  .' 

4.  Of  the  Operation  of  the  Grant,  and  the  Eftate  and  Intercft 
that  pafs  thereby. 

Grants  of  copyholds  regularly  receive  the  fame  expofition  which  Co.  Copyh. 
grants  of  freehold  lands  do  at  common  law,  therefore  a  grant  to   '^3-  ^26. 
one  and  his  heirs  male  is  a  fee-fimple  ;  fo  is  a  grant  to  one  fe*  ^^^' 
fanguini  fiio  htircditahili  ;  but  a  grant  to  one  l^  fanguim  fuo  in  per- 
petuum  is  but  an  eftate  for  life. 

(f)  If  copyhold  lands  have  been  ufually  granted  in  fee,  a  grant  [c)  Co.  Lit. 
to  one  and  the  heirs  of  his  body,  or  to  one  for  (</)  life  or  years,  S^-  Godb. 
is  within  the  cuftom.  n°\^*V*/- 

By  twojuf- 
tices.  Leon.  ^6.  S.  P.  perCuilam.  Cro.  Eliz.  373.  S.  P.  adjudged.  S«lk.  188.  pi.  7.  and  6  Mod. 
63,  S.  F.  ajf-^cd.  [d)  And  after  the  deitli  of  the  tenant  fcr  lift:  the  lord  may  grant  the  lame  .^.gairj 
in  fee  J  fur  li.e  gr.ini  for  life  v/as  not  i<ny  interruption  of  the  cuftom.     i-con.  56.  fer  Cur,  \ 

Vol.  L  3  a  So,; 


72^  (iopj^feoiti* 

♦  Co.  29.  b.       So.  wliere  grants  have  been  niade  by  copy  for  life,  a  grant  <///^ 

3f-  ^'..  rar.tc  viduhate  is  eood,  for  that  is  a  lefs  eftate  than  during  the 

2j,j.  wulow  s  lire,  but  not  ince  verja. 

Co.  Conyh.        If  a  copyhold  be  granted  to  three,  ho.bend.  fuccejftve,  they  are 

X47.,  t.w.  joiuteiiants,  unlefs  by  (.?)  fpecial  cuftom  thd  vfotiifuccejjtve  makes 

been  ruled  ^^^^  cllatc  fcveral. 

in  Ciiancery,  tliat  \(  a  copyhoid  is  granted  to  ^^nKcfucceJp.ije,  and  there  is  no  cuftom  proved,  that  the  firft 
taker  had  power  of  diit-oling  of  the  whole,  nor  that  the  fiilt  taker  paid  the  purchafe-money,  it  Ihail 
not  go  to  the  executor  of  the  foil  talter,  but  i]>all  go  in  fucceflion.     z  Vcxn.  264. 

Roll.  Abr.        If  there  be  a  cuflom  that  copyhokh  may  be  granted  for  three 

i^^"  lives,    a   copy  may  be  granted   to  three  for  the  IIve&  of  two, 

within  the  cuflom ;  for  there  is  not  any  inconvenience  to  the 

lord,  though  it  be  for  the  life  of  another  j  for  there  fhall  not 

be  any  occupancy  thereof,    but  the  lord  fliall  have  it,  if  the 

tenant  pur  auter  vie  die,  living  c(/ftfi  que  vies ;  and  this  is  not 

a  greater  eftate  than  for  three  lives,  which  is  lef^  than  the  cuftotn 

v/arrants. 

Saik.  1S8.         So,  if  the  cuftom  of  a  manor  be,  that  the  lands  are  demlfable 

P'  "•  by  copy  to   two  or  three  perfons  for  their  lives,  and  the  life 

Penhailow     of  the  furvivor,  hahauhiin  fuccejftve  ficiit  jwminaniur  in  charta^  t^ 

adjudged.      non  afiter,  paying  a  heriot  on  the  death  of  every  tenant  dying 

Ld^^Ri^^'    feiled,  a  grant  ta^i.  and  his  affigns  for  the  lives  of  5.  and  C, 

434.  S.^C.'    "i^'d  of  the  faid  ^.j  is  good  within  the  cuftom  ;  for  there  cau 

be  no  occupant  againft  the  lord,  neither  will  he  be  prejudiced 

by  the  tenant's  becoming  a  bankrupt,  for  the  aflignees  have  no 

other  right  or  ihtereft  than  the  bankrupt,  and  the  lord  is  entitled 

to  his  heriot  on  the  death  of  the  tenant,  notwithftanding  the 

alhgnment. 

Moor,  677.        If  by  the  cuftom  r*  copyhold  may  be  granted  fof  three  lives9 

fr\V-^\        aifd  it  is  granted  to  one  (7-)  for  his  life,  remainder  to  fuch  wo- 

cuLm°It  i/  J"=i»  ^s  he  ftiall  marry,  and  to  the  firft  fon  of  his  body  ;  both 

iitmifabie  in  thcfe  remainders  are  void,   but  the  eftate  for  his  own  life  is 

f'^'^'"^'"''      good. 

TKoJo  ea  cap\ek!'i  extra  manus  rkmin'i ;  yet  a  fiirrrndcr  may  be  to  the  ufe  of  one  for  life,  remainder  in  taiJ, 
reiTwindcr  in  fee.  Cro.  Eliz.  373.  aifjudgcd-j  though  it  was  objcdeil,  the  tulcing  ought  to  be  imt/Udiattp 
but  tiie  particular  eiUtc  and  lernair.oers  make  but  one  eftate,  , 


(G)  Of  Surrenders,  Prefentments,  ind  Admittances ; 
And  herein, 

1.  Of  the  NecefTity  ef  a  Surrender,  and  where  the  Copyholder 
fliall  be  faid  to  be  in  before  Admittance. 

Co.  Lit.  57.  /^OPYHOLDERS  cannot  regularly  (c)  transfer  thehr  eftates 

a.  60.  b.  v>  otherwife  than  by  furrenderj  the  reafon  whereof  is,  becaufe 

(1)  Tliougli  tliey  have  only  an  eftate  at  will,  which  is  determined  when  they 

a  copy-  take  upon  them  to  grant  it  over;  for  that  is  a  plain  declaration 

bolder  can-  ^^^  ^i^^j^.  ij.itj>i^t:ion  to  hoid  tlic  lauds  no  longer ;  therefore  a  fur- 

dKdVyet'i^e  reader  to  the  lord  is  ucceiTary,  who  is  to  grant  anotlier  eftate  at 

wUU 


U'ill ;  and  this  he  Is  now  compellable  (a)  to  do  to  him,  to  whofe  that  hath  a 
ufe  the  furrcnder  is  made,  feeing  the  tenant  hath  a  fettled  cftate  right  only 
and  intereft  in  the  land,  which  his  heir  fhall  inherit  whctlier  the  L!,iV!?^C 

lord  will  or  not.  by  d<ed  or 

Copy,  releafe 
It  to  one  that  Is  adrni'ted  lemntJe/a^o.  Co.  Lit.  59.  4  Co.  25.  S.  P.  adjudged.  Hur  6  .  S.  P. 
faid.  Cto-  Jac.  101.  S.  P.  Jubitatur. — Bu;  he  c.innot  releafc  to  one  t'nut  cults  him  by  wrong,  for  he 
gains  no  cultomary  eftate,  upon  which  the  rele^fe  of  the  cuft-omary  right  n:;.<v  enure  a  Co.  15.  b. 
Leon.  102.  but  Q^  whethT  fuch  a  leaie  will  not  enuie  by  way  of  eftopj.el  Sfiainlt  the  copyholder  hinj- 
feJf.  Releafe  in  fee  ro  one  who  was  admitted  for  yf  ars,  will  not  enlarge  his  crtate  j  fur  no  .-nan  can  ccms 
to  the  fse  of  a  copyhold  withou'  fu'renJer  and  admittaoce  by  the  lord  Co.  Cnpyh.  57.  t)8  — — Bot 
if  4  cofyholler  I'urrcnders  upon  condition,  he  may  afier  releile  tt'e  c  iiiJition  by  I'eed.  Cro.  J<tc.  36* 
[[a)  An  j<ni-in  ^n  the  cafe  will  not  lie.agjinft  the  lord  if  he  retufe  to  admit.  *Cio.  Jac.  368.  2  Buli>r. 
337.  But  the  court, of  Ki.ig's  Bench  will  compel  him  by  mir.Jimus  to  admit  a  Jurrer.deiee,  2  Term 
Kep.  48.^.  tlu'uglinoc  the  heir.  Id.  197.  Reiief  intljiscafe,  it  wa$  formerly  thought,  could  be  had 
only  in  cquitj.j 

Copyhold  lands  cannot  be  [b)  exchanged  by  deed,  but  there  (i)  Co.  Co- 
mufl  be  a  furrender  and  admittance  thereupon:  but  [c)  if  there  py*^  9'»v8» 
be  two  joint  Copyholciers,  and  one  of  them  releafe  to  the  other,  i  ^ojuj^ed*. 
this  is  good  without  [d)  any  furrender  or  admittance,  for  the  firft  (</) '  hacany 
admittance  was  of  them,  or  either  of  them,  and  their  ability  to  c  'uveyancc 
•releafe  was  from  the  firft  conveyance  and  admittance.  ^,11  pjfs  tho 

copyholder's  intsreft,  for  the  tuftom  of  puffing  by  furre.^der  is  foi  his  bsncfit,  which  he  may  waive. 
Hut.  65.     Winch,  67.     Jones,  41.   S.  C. 

Though  regul.irly  copyhold  eftates  can  only  be  transferred  by  4  Co.  22.  b. 
furrender  and  admittance,  yet  if  the  copyholder  dies,  his  {e)  heir  (f)Andifhe 
may  enter  before  admittance,  and  jtake  the  profit'^  •,  for  perhaps  ^^'  g„t„. 
there  may  not  be  a  court  holden  in  a  great  while  afterwards  :  alfo  4  Co.  23.  b. 
fuch  heir  may  [f)  furrender  to  the  ufe  of  another  before  admit-  t'^^^"^^^  . 
tance,  but  not  to  prejudice  the  lord  of  his  fine.  admitted 

another.  Nov,  172.  adjudged.  {f)  May  take  the  profits,  bring  trefpafs,  maintain  ejedlment, 
have  an  aflife  of  worf</'fl7jcf^:r  oeLre  qJmittince.  4  Co.  2".  Lane,  2'-'.  1  And.  192.  Cro.  liiiz.  J48. 
Moor,  kf)-j.      Leon.  100.      3  Term  Rep.  \69.  But  is  not  complete  heir,  for  he  cannot  maintain 

a  plaint  in  nature  of  an  aflife.  Co.  Copyh.  i  ii.  Mojr,  272-  cunt.  [He  hath  as  complete  a  title  with- 
out admittance  as  with  it,  a^ainfl  ali  the  world,  but  the  lord.  2  Term  Rep.  198.  if  a  copyhold  be 
devifed  to  the  heir,  his  non-admittance  is  evidence  of  his  eledion  to  take  by  defcent,  and  not  by  the 
will,     I  Str.  ^91.] 

But,  if  upon  proclamation  the  heir  does  not  come  in  to  be  Lev.  ej./cr 
admitted,  the  lord,  without  any  particular  cuRom,  may  fcife  Ca-.upona 
{g)  quoufque  the  heir  come  in  to  be  admitted.  (.\  g^t, 

without  cuilom  be  cannot  feife  the  copyhold  as  forfeited.  Lev.  63.  per  Cur.  [See  ace.  3  'Icrni  Rep. 
162.  And  if  in  fuch  cafe  he  makes  an  obMute  feifure,  he  cannot  fupport  it  aftei-wards  as  a  feifure 
fucufqzie.  Ibid. — A  cuftom  to  feife  as  forfeited,  for  not  claiming  to  be  adrnitteJ,  doth  not  bind  the  heir, 
it  he  was  beyond  fea,  ricn  conpcs,  or  in  prllon,  at  the  ;ime.  3  Co.  ico.  Cro.  J.i.  226.  Codb.  268.— 
If  one  of  feveral  joint-;enai:t.>  com'^s  and  offers  C"  be  aJmitted,  ih^  lord  cannot  k'lie  Cf.'wujjue ;  tor  the 
feifure  ya5«,yuf  is  onlv  till  fomeb^dy  comes  to  be  admitted  ;  and  joint-tcnan'.s  being  ftit'ed  per  wy  (t  ^er 
tvut,  ontot  them  fupi'lies  the  whole  tenure  to  the  lord.      Roe  v.  Kutton,  2Wiiri62.j 

If  the  cuftom  of  a  manor  be,  that  the  wife  of  every  copyholder  Hob.  181. 
for  life  fhall  have  her  free-bench  dum  cajla  ^  fola  vlxcrity  after  ^^M^<=. 
.the  death  of  the  huiband,  the  law  calls  the  eftate  upon  the  wife,  2  Roll.  Rep. 
fo  that  (he  fliall  have   the  eftate  before  any  admittance,  and  may  17^- 
make  a  leafe  for  a  year,  as  another  copyholder  may.  j^^jj  ^^^^  roV."s!c. 

So,  if  the  cuftom  of  a  manor  be  quod  f.  aliquis  vir  hahct  uxsrem  Moor,  271. 
fejfed   in  fee  Jecmidum  confuetud'wem  maufr'd  of  cuiiomary  lands,  g^jj^ji'jt. 
Vol.  I.  *  3  A  2  that    " 
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ter  opinion    thnt  He  fliall  hold  ad  tei'imnum  v'ltx  fua  poll  mortem  uxor'is  per  legem 
ot  the  books.  ^ngUiey  and   a  copyhold  tenement  defcend  to  a  feme  covert,  and 
the  hulband  enter,  but  before  admittance  his  wife  die,  yet  he 
fliall  be  tenant  by  tiie  curtefy  ;  for  though  the  lord  before  admit- 
tance fhall  claim  no  duty  as  fealty,   homage,  relief,  rent,  ^f., 
yet  his  delay  Ihall  not  prejudice  a  third  perfon. 
Godb.  46.         If  a  man  furrender  a  copyhold  to  the  ufe  of  his  will,  by  which 
Cro.  Jac.       ]^g  devifcs   it  to   his  wife  for  life,  and  that  after  his  death,  his 
HoMer  v.      '^'i^^  or  her  executors  fliall  fell  the  land  ;  or  if  the  devife  be,  that 
Prefton,        flie  fliall  choofc  tvvo  attornies,  and  make  fale  of  the  land    ac- 
zWiif. 400.  cording  to  the  beft  advantage;  by  thefe  devifes  the  wife  hath  but 
a  bare  authority,  and  there  needs  no  furrender  to  make  the  fale ; 
for  upon  the  nomination  of  the  vendee  he  fliall  be  in  by  the  will 
of  the  devifor. 
Holdfaft  V.         [The  title  to  a  copyhold  relates  back  from  the  time  of  admit- 
Claph:im,      tance  to  the  furrender  againfl:  all  perfons  but  the  lord  :  and  there- 
' /^"^         fore  the  furrenderee  may  recover  in  ejeftnient  againll  they?/r;v«- 
Berry  v.  *      deror  on  a  demife  laid  between  the  times  of  furrender  and  admit- 
Gieene,        taucc.     Before  admittance,  liowevcr,  the  furrcndercc  can  maintain 
?"'  Dav      "°  pofleflbry  atSlion  ;  for,  before  that,  the  efl:ate  is  not  out  of  the 
V.  Beard-      furrenderor  ;  but  he  holds  it  as  trufl:ee  for  the  furrenderee. 

iham,  9  Mod.  75.      And  qu.  Whether  he  can  maintain  an  ejectment  againft  the  lord  or  a  rtranger  ? 

Roe  V,  So,  in  the  cafe  of  a  devife  of  a  copyhold,  nothing  vefts  in  the 

^\^^'         devifee  or  furrenderee,  or  in  the  lord  before  admittance  -,  for,  un- 
■^^'    til  then,  the  eftate  is  in  the  furrenderor;  and  therefore,  if  a  fur- 
renderee be  attainted  of  felony  and  executed  before  admittance, 
no  forfeiture  can  accrue  to  the  lord.] 

2.  Where  the  Want  of  a  Surrender  will  be  fupplied  in  Equity. 

[Byfpecial  Although  copyho'ds,  by  the  ftrlft  rule  of  the  common  law, 
cuftoma       can  only  be   conveyed  by  furrender,  yet  in  equity,  this  rule  re- 

devifeofa  ■'      .  •         ''      j    1/  c      r  j  •iiV     r         i-     1  • 

copyhold  ceives  a  relaxation,  and  the  want  or  a  iurrender  will  be  lupphed  m 
may  take       the  following  inilances. 

efl'e£t  with- 
out furrender.     Lit.  Rep.  26.  arguend.  cites  Wroc's  cafe,  P.  ■j5  Eliz.  C.  B.] 

3 Chan.  I.  In  favour  of  purchafers;  as  if  y^.  contrails  with  B.  for  the 

Rep.  ai8.  purchafe  of  a  copyhold  efiate,  and  pays  the  purchafe-money,  and 
izl  {a{'io  ^'  ^g'^'^^^s  to  furrender  the  premifes  at  the  next  court,  but  [a)  dies 
if  he  had  '  before  the  next  court,  or  any  furrender  made,  equity  will  fupply 
rerufed;  for  the  want  of  a  furrender  (b). 

'it  a  man 

covenants  to  furrend'.r,  equity  will  com'pel  him  to  a  fpec'fick  performance,  and  by  decree,  not  only  bind 

the  perfon,  but  likewife  the  lands,      Abr.  Eq.  122. [(i)  It  will  alfo  fi;pply  againft  the  alTignees 

and  creditors  of  [he  party,  if  he  becomes  bankrupt.     Taylor  v.  Wheeler,  z  Vern.  565.] 

Abr.  Eq.  2.  In  favour  of  creditors ;  as  where  a   man  devifes  copyhold 

124.  a.i-       lands  for  the  payment  of  his  debts,  this  fliall  be  good  without  any 

mittedinfe-    r  i 

ver.l  cafes,     furrender. 

Abr.Eq.i27,       But,  if  a  man  felfed-  of  freehold  and  copyhold  land,  devifes 

114.  Raft^i  r,\  Tqq^)^  £qj  jhe  payment  of  debts  and  legacies,  without  furren- 

ano  Stock.  ^  ^  *  ^^^^^^ 
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denng  the  copyhold  to  the  ufe  of  his  will,  and  the  freehold  is  decreed, 
fuflicient  for  payment  of  the  debts;  equity  will  not  fupply  the  ('^)'^hc'-ca 

_^f         r  \  II  II-  iriii  ■    man  deviled 

want  or  a  lurrender,  and  lay  the  legacies  on  the  freehold,  and  all  his  real 
the  debts  on  the  copyhold,  as  is  done  when  there  are  fimple  con-  and  ptribnal 
traft  creditors,   and  bond   or  judgment  creditors,  and  pevfonal  '=<^*'»t=^''=rthe 
aflcts  not  fufhcient  to  pay  both;  nor  will  equity  fupply  the  want  his  debts, 
of  a  furrender  for   the  fake  of   legatees,  cfpecially  if  they  be  Loidchan- 
ftrangers,  as  they  were  in  this  cafe.  ^^|'°J' '''" 

fupply  the  want  of  a  furrender  as  to  his  copyhoMs,  becaufe  it  did  not  fufEciently  appear  to  have  been  hi» 
intention  to  charge  thofe.  Abr.  Eq.  124.  [But  where  a  general  devife  of  real  eftate  was  preceded  b.y 
a  direftion  to  pay  debts ;  and  the  tcltator  left  no  real  cilate,  but  his  copyholds,  Lord  Hardwicke  ordered 
a  defedtive  furrender  of  the  copyhold  to  be  fupplied  in  favour  of  the  crediors.  Tjdor  v.  Anfon, 
a  Vez.  5S2.  Ry  the  law  of  cour's  of  equity,  as  now  received,  the  want  of  a  furrender  will  be  fupplied 
in  favour  of  creditors,  fofar  only  as  may  appear  ncccjj'ary  for  the  payment  of  debts  ;  and,  confequently, 
while  any  freehold  eftate  remains  applicable  to  that  purpofe,  the  want  of  the  furrender  of  the  copyhold 
ihall  not  be  fupplied,  notwiihftanding  the  exprefs  intention  of  theteftitor  to  charge  the  copyhold  ratcably 
with,  or  in  preference  to  the  iVeehold.  Drake  v.  Robinfon,  I  P.  Wms.  445.  Haflewood  v.  Pope, 
3P.  Wms.  322.  Malhibar  V.  Mallabar,  Ca.  tern.  Talb.  78.  Hellier  v.  Tarrant,  id.  3d  edit.  i8*^ 
note.  Coombes  V.  Gibfon,  i  Br.  Ch.  Rep.  273.  Lindopp  v.  Eberall,  3  Br.  Ch.  Rep  iSS.  Bixbv  v. 
Eley,  2  Br.  Ch.  Rep.  315- J That  equity  will  not  in  favour  of  a  wife  fupply  the  want  of  a  fur- 
render for  payment  of  debts,  when  the  heir  at  law  would  be  dilinherited  thereby.     Abr.  Eq.  12.].. 

3.  Equity  will  fupply  the  want  of  a  furrender  in  favour  [a)  of  Vem.  132. 
younger  children  againft  an  heir  at  law  ;  but  if  the  cafe  be  fo  adjudged  j 
circumftanced,  that  by  that  means  the  younger  children  would  \^^^^  ^^^^^ 
be  in  a  better  condition  [b)  than  the  heir  at  law,  equity  will  not  feverai  prc- 
interpofe.  cedentsof 

A  the  krnd. 

ftVern.  163.  T  Salk.  187.  1  Atk.  387.  S.  P.  [(j)  So,  in  favour  of  a  wife,  i  Vez.  228.  2  Vcz. 
164.  And  this,  though  her  Jntereft  be  limited,  and  it  cannot  be  extended  to  the  dcviiees  over.  Mar- 
fton  V.  Gowan,  3  Br.  Ch.  Rep.  170.  [b)  But  it  is  notmateiiai  whether  the  heir  be  tutdly  JifmbiritL-d  by 
bit  father,  fo  that  he  hath  fome  provifion.  Hawkins  v.  Leigh,  i  Atk.  3^7.  Chapman  v.  CJibfor^^ 
3  Br.  Ch.  Rep.  170.  Pyke  v.  White,  id,  286.  Nor  is  it  material  (although  f)rmerly  doubted,  as  ia 
Rofs  v.  Rofs,  I  Eq.  Caf.  Abr.  124.),  whether  the  younger  children  are  otherwifi  provided  for>  or  no^ 
Kettle  v.  Townfhend,  i  Salk.  187.  Carter  v.  Carter,  Mof.  370.  Cook.  v.  Arnham,  3  P.  Wms.  2S3. 
and  Ca.  temp.  Talb.  35.  S.C.  Tudor  v.  Anfon,  2Vez.  582.  Pyke  v.  WWi.i:,  ubi ppr.  So,  with 
refpedl  to  the  wife.  Brifcoe  v.  Cartwright,  Gilb.  Eq  Rep.  i2t.  Smith  v.  Baker,  1  Aik.  386.  But 
if  the  heir  at  law  be  not  a  cbi/d  of  the  tcftator,  Src.  although  ivkolly  unprwidtd  f.r,  (lie  defcdt  /hall  be 
fupplied  in  favour  of  the  wife.  Chapman  v.  Gibfon,  3  Br.  Ch.  Rep.  170.— If  only  p.irt  of  the  copy- 
holds devifed  be  furrendered,  equity  will  fupply  the  defeft  in  favour  of  a  younger  child  as  to  the  refidue, 
if  it  be  manifeftly  the  intention  of  the  tcftator  that  they  fliould  pjfs.  Banks  v.  Denihaw,  3  Atk.  5S6. 
Secuiy  if  there  are  words  in  the  will  relhiitivc  of  the  devil'c  to  the  part  furrendered.  Barker  v.  Bariiej, 
cited  ibid.'\ 

As  where  a  man  devifed  his  copyhold,  being  of  the  nature  of  2Vern.  265. 
lorough-englifiy    to    his   eldeft    fon,    and   devifed    houfcs    to   his  ^°°P^^Jj"** 
youngeft  j  which  houfes  were  foon  afterwards  burnt  down,  and  creed"  '^' 
never  entered  upon  by  the  heir  in   horough-euglijh;  as  this  cafe  (r)  Such 
was  circumftanced,    the  court  would   not  fupply  the  want  of  *|j'|.^^^.^'"^ 
»  furrender  in  favour  of  the  (f )  eldeft  fon.  the  {^^^ 

favour  that  a  younger  child  is  againft  an  heir  at  common  lav/.     2  Vern.  i6  j. 

Nor  will  equity  fupply  the  want  of  a  furrender  in  favour  Saik.  187. 
of  a  grandchild,  much  lefs  in  favour  of  any  other  collateral  re-  p'- 6.  de- 

,     .      °  '  creed  by  my 

lation.  Lord  Som. 


mers,  that  the  want  of  a  furrender  fhould  be  fupplied  in  favour  of  a  erandfon,  it  depending  o-n  the  fame 
law  of  nature  and  reafon  ;  but  reverfcd  in  the  Houfe  of  Lords,  pieced.  Chan.  475,  S.C.  cited,  anij 
■     ■  -  ...     jcnt  of  jev«rfal.      [bce«..  2  Vez.  5835, 

^  Alfo, 


the  law  and  pradticc  now  according  to  the  judgment  of  rev«rfal.      [bce«i.  2  Vez.  5835,    3  Atk.  508* 
iWilf.  i6;.J    C-fl/w,  iP.Wa-.s.6i. 


Abr.Eq.  Alfo,  ill  cifc  of  3  natural  daughter,  the  court  of  Chancery  rC* 

'-3-  Fy-  fufcd  to  fupply  the  want  of  a  furrender  ;  for  though  the  fattier 
RobLifon.  miglit  have  great  affedion  for  fuch  child,  and  might  by  the 
Giib.  Eq.  law  of  nature  be  obliged  to  provide  for  it,  yet  fuch  a  one  was 
Re?-i33'      not  to  be  confidered  as  a  child  in  law,  nor  will  fuch  affedioa 

raife  an  ufe  at  law  for  fuch  child  ;  for  in  a  civil  fociety,  where 

the  folemnities  of  marriage  are  eftablifhed,  it  would  be  abfurd. 

in  the  courts  to  allow  privileges  to  children  not  born  within  thofe 

rules. 
fncei.  4.  If  copyhold  lands  are  in  mortgage,  the  (a)  mortgagor  may 

Chan.  322.  (^evife  the  equity  of  redemption  without  any  furrender,  for  he 
^Imfeion     ^^s  no  eftate  in  them  whereof  he  can  make  any  furrender. 

both  fides,  (a)  CcJ}ui  que  truji  of  a  copyhold  eftate,  having  an  equitable  intereft  only,  may  devifc  it 
without  furrender,  Greenhill  v.  Greenhill,  2  Vein.  6S0.  King  v.  King,  3  P.  Wms.  358.  f  Macey 
V.  Shurmcr,  I  Atk.  390.     Tuffhell  v.  Page,  2  Atk.  37.  and  Barnard.  Ch.  Rep.  9.      Car  v.  ElliJon, 

3  Atk.  73,    Allen  V.  Foulton,  i  Vez.  izi.     Macnamara  v.  Jones,  i  Br.  Ch.  Rep.  481.] 

^<fe  title  5,  In  cafe  of  a  devife  to  a  charitable  ufe,  the  courts  of  equity 

ChantaUe     fupply  the  want  of  a  furrender,  and  go  upon  the  word  appoint  in 

the  ftatute  of  charitable  ufes. 
a  Co.  17.  6.  In  cafe  of  necefhty,  as  where  the  king,  or  lord  of  a  manor 

4  Co.  25.  grants  the  fee-fimple  of  the  copyhold  eftate  to  one  in  fee,  there 
s.-%  44V*     ^^^^  copyholders  cannot  convey,  becaufe  the  alienee  hath  no  court 

in  which  he  can  make  furrenders,  ilfc;  but  left  this  fhould  turn 
to  the  prejudice  of  the  copyholders,  Chancery  fupplies  tlie  defedl^ 
and  makes  good  the  alienation. 

3.  What  Perfons  n^ay  furrender. 

Leon.  9|.  All  perfons  who  may  make  grants,  or  convey  their  eftates, 

^v\i^\ -^d*  f  *^'^y  ^y  furrender  pafs  copyhold  lands :  if  an  infant  furrenders 

Jnfant's.        copyhold  lands,  he  may  at  his  full  age  difagree,  and  enter  there- 

upo'-:  i  for  this  is  not  a  conveyance  of  equal  folemnity  with  a 

feoffment,  which  M^orks  a  difcontinuance,  and  which  notwith- 

ftanding  the  infant  may  avoid  at  his  full  age. 

Cro.  Eijz.         A  feme  coven  may  furrender  lands  (^),  being  folely  examined 

rJ7x   «   y     by  the  llev/ard  ;  and  if  there  be  a  cuftom  for  her  to  be  examineci 

[(*)    And        ,  '  r-  r     ^  •      •  1 

this,  it         beiore  two  tenants  out  01  the  manor,  it  is  good. 

feemetli,  without  3.^y  (.aiticuLr  cuftoai.  i  H.  Bl.  344.  "  A  cuftom  for  a  feme  covert  to  furrender 
*•'  her  iands  wiihout  the  al]e.^t  of  her  hufband,  ii  bad."  This  was  the  point  which  the  court  of  Com- 
mon Pleas  pr&fv.-i;"ed  to  determine  in  the  cafe  of  Stevens  v.  Tyrrell,  2  Wilf.  i.  But  thp  cafefeems  ta 
warrant  no  more  than  a:i  opinion,  that  a  furrender  by  a  feme  covert,  in  which  the  hufband  neither  joins 
ncr  ailents,  cannot  be  good.  And  even  this  opinion  is  confiderably  fhaken  by  the  reafoning  of  Lord 
Loughborough,  C.  J.  in  the  cafe  of  Compton  v.  Collinfon,  i  H.  Bl.  342-3.  The  point,  in  the  cafe  of 
Compton  V.  CoHinfon,  wat,  whether  a  married  woman  living  apart  from  her  hufband,  under  articles  of 
Cf-paration,  by  which  he  covenanted  that  fhe  fhould  enjoy  to  her  own  ufe  all  fuch  eftates  as  fhould  come 
to  her  during  the  coverture,  and  that  he  would  join  in  all  neceflary  conveyances,  and  in  furrendering  the 
copyh'jjds  to  fuch  ufes  as  rtie  fhould  appoint ;  could  furrender  the  copyholds  without  the  hufband  join. 
Jng,  and  without  a  fpccial  cuftoip  for  that  pprpofe  ?  And  the  court  was  of  opinion  that  fhe  could  j  for 
that  the  wife  is  tenant  of  the  copyhold,  and  not  the  hulband  ;  that  the  eftate  can  be  forfeited  or  fur- 
icndeied  only  by  her  afts,  not  by  his ;  that  the  authority  which  he  acquires  by  his  marital  rights  to  diredl 
and  control  her  adls,  was,  by  hii  covenant  in  the  prefent  inftance,  annulled,  or  at  leaft,  fufpended  ;  and 
there  was  then  no  iinpediment  to  the  validity  of  an  act  pafTed  in  the  court  of  ttie  manor,  between  her 
»nd  the  lor^.J 

Co.  Lie  If  ihere  are  two  jolntenants,  and  one  of  them  furrenders  hig 

io'i^Abr     "^^i^^y  to  the  ufe  of  his  laft  will^  and  dies  before  the  furrepdeip 
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IS  prefented,  having  made  his  will,  this  is  a  feverance  of  the  501.  s.c. 
jointure,  for  being  prefented  it  relates  to  the  time  of  tlie  firit 
Surrender. 

A  copyholder  furrenders  to  the  ufo  of  another,  who  before  ad-  Yeiv.  144, 
mittance  furrenders  to  another  who  is  admitted  ;  no  interell  is  B'"""'- 
hereby  veiled  in  him  ;  for  the  firll  furrenderee  had  (j)  nothing  in  ITt^.'^' 
him  to  give  over,  and  the  admittance  of  the  fecond  furrenderee  Rep  4^4. 
did  not  amount  to  an  admittance  of  the  firft,  S.  P.] 

....  (^)   ^'^^  3n 

heir  before  adrr.itta.ac;  may  furrender  to  another,  becaufe  he  hath  a  legal  eftate  and  interell  in  J»im. 
4  Co.  22.  b.     Cro.  Ja.  36. 

If  there  be  baron  and  feme  copyholders,    to  them  and  the  Rnii.  Ab^ 

heirs  of  the  baron,  and  the  baron  die,  the  heir  may  furrender  5.°°- 

his  reverfion  into  the  hands  of  two  tenants  of  the  manor  (v/ho  662.  ^s!c. 

by  cuftom  have  power  to  take  furrenders)  before  admittance,  Veiv.  145.* 

and  (^)  during  the  life  of  the  feme ;  and  this  is  a  good  furrender  ;  ^""  Srownl. 

for  the  reverfion  was  call  upon  him  by  defcent,  before  any  ad-  [so.'auring 

mittance.  tt-Q.'ifeofa 

widow  who 
\$  admitted  to  her  free-bench,  the  heir  may  incur  a  forfeiture  of  his  eftate  by  ^eing  attainted  of  fdony. 
I  Leon.  I.]  (i)  If  there  be  tenant  for  life  of  a  copyhold,  the  remainder  in  ice,  he  in  remainder  m  -v 
furrender  his  eftate,  if  there  be  no  particular  cuftom  to  the  contrary.  3  Leon.  2  ,9.  4  Leon.  g. 
Tenant  for  life,  remainder  for  life  to  another,  he  in  remainder  enters  upon  tenant  for  Utc,  ini  Pjrren- 
ders  ;  nothing  pafles,  for  he  is  a  dilTeifor,  and  hath  no  cuftomary  eftite  in  him  which  can  1  af.  by  I'jr- 
fender.  Mod.  199.  2  Mod.  32.  J  Danv.  Abr.  159.  pi.  8.  205.  pi.  5.  [A  funendcr  by  an  htir 
apparent  in  the  lifetime  of  his  anceftor,  whom  he  furvives,  will  not  eftop  his  heir  from  cuioiin^  againl^ 
the  furrenderee,     3  Term  Rep.  365.] 

4.  What  Perfons  may  accept  fuch  Surrenders,  and  m.ake  Ad- 
mittance. 

A  copyholder  may  furrender  to  a  diiTeifor,  abator,  intruder.  Moor,  235, 

tenant  at  fufFerance,  or  any  others  that  have  defcaGble  titles,  and  ^°-  ^^^' 

their  admittance  will  be  good,  and  fhall  (f)  bind  him  who  hath  ?  t'e^n  4-. 

right,  for  that  fuch  particular  tenants  are  compellable  to  do,  and  Ow^n,  27. 

it  was  no  more  than  the  rightful  lord  muft  have  done.  ?"•  '4°- 

*'  Poph.  71. 

Moor,  112.  3  Leon.  239.  4  Leon.  9.  s  Roll.  Rep.  iS;.  Roll.  Abr.  503.  4  Co.  240.  b.  Vent. 
360.  {*)  yi.  was  tenant  for  life  of  a  copyhold,  the  remainder  to  B.  for  iifcj  and  B.  farreniered  to 
the  ufe  of  the  dilTeifot  of  the  manor  ut  dcminus  indi,  &c.  2  Mod.  287.  dubttatur.  Whether  t.he  right 
of  B.  was  extinS,  becaufe  A.  continuing  always  ii  polieirion,  the  diiTeifor  had  gained  no  reveifion  iu 
this  copyhold  tenemeot,  and  by  confequen;e  was  not  capable  of  taking  a  furrender  tliereof  to  his  own  u'c. 
£lt  was  adjudged  in  the  Commoa  Picas,  that  the  furrender  w.is  void,  and  ihat  judj^ment  after\vji\ii 
affirmed  by  the  court  of  King's  Bench-  Sir  Thomas  Jones,  153.  and  2  Sho^v.  156.  X  Ventr.  3?). 
$kin.  zS.     Freem.  245.  S.C.  but  no  dccifioo.} 

If  leflee  for  life,  years,  or  at  will,  a  guardian,  Iffc.y  accept  9  Co.  L-t. 

furrender,  and  their  intereil  determine,  the  next  lord  ihaU  b^  ^^'  .^- . 
compelled  to  admit.  °.   ^  ^* 

A  furrender  to  the  fteward,  to  the  ufe  of  the  fteward,  Is  good,  Cro.  Eiiz, 

to  give  the  fteward  an  intereft,  for  the  furrender  is  in  truth  to  ^'Z- 
4he  lord,  and  not  to  the  fteward. 

5.  "What  Words  or  Afls  amount  to  a  Surrender, 

(</)  Any  words  fpoken  In  court,  exprefling  the  copyholder's  In-  (-O  Jones, 
ten;ioii  ef  fi^rrendering,  and  that  he  deli^ns  noi;  to  bold  it  any  4--  ^^J""'^* 

3  A  4  longer,  ^^'    '' 


728  €op|)l)Oltf« 

((7)Hutt.65.  longer,  will  amount  to  a  furrender  ;  as  (a)  If  he  fays,  that  he  is 
(i')My  Lord  weary  of  his  copyhold,  and  requefts  his  lord  to  take  it  again,  this 
JS'th7''     is  a  {/;)  fufficient  furrender. 

v/ovd  furrenJ.  is  vocabulum  an'is,  and  therefore  where  a  furrender  is  requifjte,  no  other  words  will  fopply 
the  want  of  it  j  as  the  words,  gi-ve,  grant,  or  the  hke.     Co.  Copyh.  1G2.     But  ^. 

Roll.  Abr.  But  to  fay  that  he  renounces  his  copyhold  is  no  furrender,  he- 
1^^-  caufe  he  limits  it  to  nobody ;  fo  if  he  fays,  that  he  is  content  to 

furrender,  yet  it  is  no  furrender,  for  that  only  exprefles  his  in- 
clination to  do  it,  not  that  he  actually  doth  it. 
ileon.191.  A.j  lord  of  a  manor  whereof -S.  was  copyholder  in  fee,  pre- 
1  And.  199.  tej^^itfj  that  his  copyholder  had  forfeited,  and  thereupon  entered 
(c)  Note :  i"to  communication  v.'ith  him  about  it,  and  it  was  agreed,  that 
thcconimu-  B.  fhould  pay  5/.  to  the  lord  ;  and  that  in  confideration  thereof 
nicationdoes  q  ^q^\^  eujoy  the  faid  cuflomary  lands  (except  a  wood)  for  his 
to  have  been  lifc>  3nd  alfo  of -^.'s  wife,  durante  induitatey  and  that  C.  fliould 
in  court;  havc  clecllcn,  whether  he  would  have  thofe  lands  aflured  to  him 
\vt^  bv  copy  or  by  bill,  and  he  chofe  by  bill,  which  was  accordingly 
any  words  done  J  the  court  held  this  a  good  furrender  for  life  only,  and  that 
fpoken  out  the  lord  had  the  wood  difcharged  of  the  cuftomary  intereft,  the 
wii"amount  i^)  Communication  amounting  to  a  furrender. 

to  a  furrender  ? 

3  Buift.  So.  Copyholder  in  fee  comes  into  court,  and  there  accepts  a  copy 
Shephard  ^^  hinlfelf  for  life,  tlien  to  his  wife  for  life,  then  to  his  fon 
Rollf  AbT.^*  ^o'"  1'*^^  »  t^^s  is  tantamount  to  a  furrender  to  thefe  ufes ;  but  he 
501  S.  c.  hath  his  old  reverfion  in  him  ;  for  there  is  no  ground  to  make  a 
And  there     furrender  of  that  by  conftru6lion,  becaufe  he  hath  iTiade  no  dif- 

faid,  that  it  ~   .  r   • 

VV3S  no  fjr-     pofltlOn  ot    It. 

render,  for  that  a  copyhold  cannot  be  furrendered  by  a  furrender  in  law,  but  only  by  adlual  furrender. 

m Eut  in  other  places  in  Roll.,  as  Roll.  Rep.  265.,  Roll.  Abr.  171,  172.,    the  S,  C.,  it  is  as  in 

Buift.,  holden  to  be  a  furrender,  and  the  reverlion  ftjU  in  the  copyholder. 

Raym.402.  \i  A.  being  feifed  in  fee  of  a  copyhold  manor,  grants  certain 
adjudged,      cuftomary  lands,  parcel  thereof,  to  B..  habend.  to  B.,  C,  and  D., 

and  affiimed    „  ,.■',.  'r_,  ',  '  ^    •         ^  ' 

upon  a  writ  ^'^'^  their  lives  lucceiliveiy,  as  they  are  named  m  the  grant,  at 
of  error.  the  will  of  the  lord,  according  to  the  cuftom  of  the  manor,  and 
(</)  But  the  -Q^  jg  admitted;  and  within  the  manor  there  is  a  cuftom,  that 
may  be  ex-  the  firft  pcrfou  in  fuch  copy  named  may  furrender  all  the  lands, 
t-nguifhed  jind  thereby  determine  and  deftroy  the  title  and  eftate  of  the 
Cai^er^*2'  Other  pcrfous  therein  named  ;  and  A.  and  B.  covenant  to  levy  a 
(e)  If 'the*  fine  of  the  manor,  and  of  the  cuftomary  lands,  by  name,  to  the 
copyhuidtfr  ufe  of  a  ftranger  in  fee,  and  the  fine  is  levied  accordingly,  yet 
i^'s"M^'\n  3  *^^^^  ^^^^  ""*•  ^'■'^^unt  to  a  furrender  within  the  cuftom,  fo  as  to 
feoff'li.ent  of  bar  the  eftate  of -5.  and  C;  for  the  cuftom  extends  only  to  tha 
the  manor,    copyhold  eftate,  and  that  cannot  (J)  pafs  by  the  (e-)  fine. 

is  tjjeieby  citijjil.     Godb.  11.     ^/Wf/c/,  letter  (K). 

(>.  What  A£l3  amount  to  an  Admittance. 

^Bulfi.  219.  Any  thir.g  that  exprellcs  the  lord's  confent  to  a  furrender, 
amounts  to  an  admittance ;  for  if  his  confent  to  take  the  furren- 
4eree  as  his  tenant  appears,  it  does  not  feem  material  whether  rt: 


f>e  done  by  a  domtnur  eoncejftt  ^  admtjfui  ejlf  or  by  other  a£ls 
which  amount  to  as  much. 

Therefore  if  a  copyholder  furrenders  to  the  ufe  of  another,  Roll.  Abr. 
and  after  the  lord,  having  notice  thereof,  accepts  the  rent  from  Sos*  F««f- 
the  furrenderee,    this  by  implication  and -conftruction  of  law  \vcich. 
amounts  to  an  exprefs  admittance.  i<<.:c .-  Tb'it 

cale  is  dif. 
ferently  reported  In  feveral  books ;  in  3  Bulft.  215.  237.  S.  C.  acceptance  of  rent  from  The  hands  of  the 
tetiantj,  into  whofe  hands  the  furrendtr  was  made,  doth  not  amount  to  an  admitunce  of  cejlui  ^ue  ujtp 
for  the  iord  may  take  the  rent  of  them,  without  deligning  any  thing  thereby  to  a  third  pcrl'on  j  but  bad 
It  been  fliewn  that  the  loid  had  accepted  the  rent  as  of  his  copyholder,  then  it  had  been  a  good  ad- 
mittance. Cro.  Jac.  403.  S.  C.  reports  it,  that  acceptance  of  rent  of  cejiul  tjue  ujc  is  no  admi'.tancc; 
but  by  Godb.  268.  S.  C.  that  it  is  an  admittance,  the  lord  knowing  of  the  iurreiider ;  fe^ui  if  he  ac- 
cepts it  as  a  duty  generally.  In  Eridg.  49.  52.  S.  C.  it  does  not  appear  the  lord  had  notice  of  the  far- 
render  when  he  accepted  the  rent.  Vide  3  Sid.  61.  S.  P.  fer  Twifden  arguend.  admitted,  and  Stvie, 
146.  S.  P.  per  Roll.  Ch.  Jult. 

So,  if  a  fine  {a)  be  accepted  of  one  as  of  a  copyholder,  this  3  Buift. 
amounts  to  an  admittance.  239.  <»r- 

gnendo. 
{a)  Sccui  if  the  fteward  had  only  affefled  the  fine.     3  Bulft.  239.  argucnda. 

But  if  a  copyholder  in  fee  furrenders  to  the  ufe  of  B.  in  fee,  Yelv.  144, 
and  B.  furrenders  to  the  ufe  of  C.  for  life,  who  is  admitted,  the  ^*i*„^j^'^ 
admittance  of  C.  fhall  not  by  implication  be  taken  to  be  an  ad-  adjudged, 
mittance  of  B,  for  the  admittance  ought  to  be  of  a  tenant  cer-  Browni. 
taiiily  known  by  the  fteward,  and  entered  on  a  roll  by  itfelf.  l^J-'  ^'^ 

Roll.  Abr.  505.     Cro.  Eliz.  504.  cont.  and  3  Buift.  237.  S.  P.  duhiioXitr* 

If  a  copyholder,  according  to  the  cuftom  of  the  manor,  fur-  Bridg.  Si, 
renders  into  the  hands  of  two  cuflomary  tenants  to  the  ufe  of  ?*•  ^^- 
J.  S.  and  his  heirs,  and  this  is  prefented  at  the  next  court,  and  •^  f,^^  \ 
by  the  fteward  entered  in  the  rolls  of  the  court,  in  thefe  words,  S.  c.  ad- 
viz.  ad  banc  curiam  compertum  eji  per  homagiumy  that  the  copy-  J"^^^?* 
holder  furf urn  reddidit,  tsfc,  ad  ufum  J.  S.  bf  htzredum  fuorum,  and  adUmoiur' 
the  fteward  afterwards  delivers  a  copy  thereof  to  J.  S.,  yet  this  and  after 
does  not  amount  to  an  admittance  ;  for  here  is  no  a£l  done  by  '^"'^^.'^  ^ 
which  it  appears  the  lord  hath  contented  that  J.  S.  fhould  be  fne^^j, 
admitted,  or  that  he  fhould  have  the  land  according  to  the  fur- 
lender. 

If  a  woman  that  hath  right  to  her  free  bench,  comes  into  {b)  Hob. 

court,  and  prays  to  be  admitted,  and  is  (b)  denied,  (fuppofing  ^^'•,^'°7* 

nothing  vefts  in  her  before  admittance,)  the  law  v/ill  fupply  the  Reward  re- 

admittance.  fuf"  to  ad- 

mit, but 
the  furrenderee  enters,  and  occupies  the  laod  5  In  an  ejeftment  brought  by  the  lor4i  he  ma^  well  i>le«4 
not  guilty.     Yelv.  16. 

7.  Of  the  Conftruclion  to  be  made  when  the  Surrender,  Prefent- 
ment,  and  Admittance  differ. 

If  A.  furrenders  for  life,  and   the  admittance  is  in  fee,  the  Co.  Copyh. 
cftate  of  the  copyholder  is  according  to  the  furrender,  not  ac-  "°- 
cording  to  the  admittance  ;  for  the  lord  hath  only  a  cuftomary  ^ 
power  to  make  admittances  according  to  the  furrender ;  and  fo 
|sr  as  he  executes  that  power  the  admjttauce  is  good  >  but  where 

he 


he  gocR  beyond  that  power,  he  ads  without  a  warrant,  and  thefl 
his  a6ls  are  void. 
Co.  Copyh.       So,  if  the  furrender  be  abfolutc,  and  the  admittance  condi- 
■*^°'  tional,  the  admittance  is  good,  and  the  condition  void ;  for  when 

the  lord  afts  according  to  his  power  in  one  thing,  but  beyond  it 
in  another,  for  what  he  a£ls  according  to  his  power  he  hath  a 
warrant ;  but  for  what  he  a£ls  beyond  it  he  hath  no  warrant, 
and  fo  it  is  void. 
4  Co.  2;:         If  a  conditional  furrender  be  prefented,  and  the  fteward  in 
Roll.  Abr.     eriterirg  tnereof  omits  the  condition,  {a)  upon  fufficient  proof 
S'  So,  the  thereof  the  furrender  {hall  not  be  avoided,  but  the  roll  (hall  be 
mif-entryof  amended. 

the  date  of 

the  coort  fliall  not  prejudice  the  copyholder,  but  hc  may  give  In  evidence  the  truth  of  the  matter,  ami 

ihail  not  be  bound  by  the  Rolls.    Leon.  290. 

Co.  Copyh.  If  the  furrender  be  to  the  ufe  of  J,  5.,  and  the  lord  admits 
lie.  J'N'i  this  is  void  ;  and  he  afterwards  may  admit  J.  S.     80  if 

he  admits  J.  S.  and  a  ftranger,  J.  S.  takes  all,  for  the  ftranger's 

admittance  is  void. 
Lex  Cuf-  If  a  furrender  be  made,  and  there  is  a  wrong  prefentment  of 

torn.  137.  t^iig  furrender,  if  the  admittance  is  according  to  the  furrender  it 
JrM-      is  (^)  good. 

403.  (i)  For  an  admittance  upon  a  furrender  without  any  prefentment  at  all,  is  good }  and  a  void  pre- 
featment  is  as  none.     Co,  Copyh.  105. 

8.  Of  the  Time  of  making  the  Surrender,  Prefentment,  and  Ad., 
mittance,  and  where  they  (hall  be  efFedual,  though  any  of  the; 
Parties  die  before  they  are  completed. 

Co.  Copyh.       By  the  general  cuftom  of  manors  every  furrender  ought  to  be 

^"=5-  prefented  on  the  next  court-day  after  it  is  made ;  but,  by  the 

§tji=j  275*    fpecial  cuftom,  it  may  be  good,  if  done  on  the  fecond  or  third 

court-day :  the  reafon  hereof  is  to  prevent  difputes,  and  for  the 

fecurity  of  purchafers,  who  may  be  otherwife  defeated,  if  it  were 

admitted  to  have  an  old  furrender  trumped  up,  and  prefented  at 

;iny  time. 

4  Co.  19.  If  a  copyholder  in  fee  furrenders  our  of  court,  and  dies  before 

Cto.  jac.      jt  ig  prefented  in  court,  yet  the  furrender  being  prefented  after 

3Bdit.2^i4.  his  death,  according  to  the  cuftom,  is  good. 

S.  P.  adjudged.     Roll.  Abr.  501.  S.  P. 

Co.  Lit.  62.  So,  if  the  cuftomary  tenants,  by  whofe  hands  the  furrender  was, 
Cro.  jac.     dje^  yet  if  the  furrender  be  prefented,  upon  good  proof  thereof4 

3°B'ulft.ji4.  it  will  be  fufficient. 

adjudged,  the  cuftom  being  found  generally,  that  it  muft  be  prefented  at  the  next  court,  without  faylnj 

by  whom.    4  Co.  zg .  b. 

4 Co.  15.  a.  So,  if  he  to  whofe  ufe  the  furrender  was,  die  before  admit- 
M.b.  zSid.  tance,  yet  his  heir  fhall  be  admitted;  for  upon  admittance  tliQ, 
iyertVo?.    eftate  is  in  cejhd  ^ue  ufe  from  the  furrender,  by  relation^ 


(H)  Of  the  Operation  of  the  Surrender  in  pafllng 
the  Eftate  :  And  herein, 

I.  Of  the  Perfons  to  take,  and  what  fhall  be  fufficlent  Certainty 
in  the  Defcription  of  them. 

SURRENDERS  have  the  fame  operation  and  efFe£\:  in  pafllng  Co.  Copyi, 
*^  copyhold  ertates,  as  grants  have  at  common  law,  and  muft  57-    ^'y>' 
regularly  be  direAed  by  the  rules  and  maxims  of  the  common  ^^'^'  ^' 
law,  in  the  transferring  thereof. 

If  a  copyholder  furrenders  to  the  ufe  of  the  right  heirs  of  ^.S.,  Leon.  loj. 
he  bein^f  (a)  alive,  the  furrender  is  void ;  for  it  cannot  take  eiFe6t  'f^  i^'amam 

r      ■         \  111  •  furrenders 

in  prajetiti  as  he  would  have  it.  to  ihe  ufe  of 

his  own  right  heirs,  whether  the  lord  flial!  not  hold  it  till  his  death,  Slu.  and  vide  Co.Copyh.  97.     Lit, 

Rep.  17,  18. If  a  furrender  be  made  to  the  ufe  of  B.  and  his  heirs,  to  the  ufe  of  fuch  perfoa  as 

jj.  ftiould  name  by  hjs  will ;  ^.  Whether  fuch  perfon  can  take  ?     2  Bulft.  274. 

If  B.y  a  copyholder,  furrenders  into  the  hands  of  the  lord,  by  Popb.  raj, 
the  hands  of  tenants,   according:  to  the  cuftom,   ^t,,  without  a<ii"=Jg«<i- 
faymg  to  wliofe  ufe  the  furrender  Ihall  be  ;  and  at  the  next  court  ^.^l  i.e. 
B'  is  admitted,  hahend.  to  him  and  his  wife  in  tail,  the  remainder  ^  Roli.Ai^r, 
to  the  right  heirs  of  J9.;  the  fubfequent  admittance  explains  the  67-S'C, 
general  furrender,    and  the  wife  fhall  take  by   the    furrender, 
though  not  named  in  the  premifes,  but  in  the  hahetidmn  only ; 
though  it  was  agreed  it  was  otherwife  in  feoffments  and  grants 
at  common  law. 

A  man  may  furrender  copyhold  lands  Immediately  to  the  ufe  Co.  CopyW 
of  an  infant  777  ventre  fa  mere;  for  a  furrender  is  a  thing  executory,  9-  R^'i- 
and  nothing  veils  before  admittance ;  and  therefore  if  there  be  a  ^  ^  ^??J 
perfon  to  take  at  the  time  of  the  admittance,  it  is  fuflicient,  and  vidt  Moor, 
not  like  a  grant  at  common  law,  which  putting  the  eftate  out  of  637. ««r. 
the  grantor,  muft  be  void,  if  there  be  nobody  to  take. 

A  copyhold  is  granted  to  the  father  and  his  fon,  he  having  but  .cro.  Jac. 
one  fon,  this  grant  is  good,  for  the  apparent  certainty  of  it  5  3:'4-    <^o« 
but  if  the  father  hath  {h)  feveral  fons,  or  if  a  furrender  be  to  the  ^^^^'^^ 
ufe  of  a  man's  coufin  or  friend,  or  to  the  ufe  of  J.  5.  or  J.  N.,  whether 

all  thefe  furrenders  are  void  for  incertainty.  ^^'^^  uncer- 

tainty may 
be  helped  by  any  averment.  [{/■)  That  a  furrender  of  a  copyhold  to  ufes  is  not  to  be  conftrucd  with  the 
fame  ftiiftnefs  as  a  common  law  conveyance,  was  exprefsly  determined  by  two  judgci  againft  Holt,  C.J. 
in  the  cafe  of  Fiflier  v.  Wigg,  i  P.  Wms.  14.  1  Ld.  Raym.  622.  a  Vez.  257.  ;  but  fee  Idle  v.  Cooke, 
I  P.  Wms.  70.  The  diftinftion,  however,  hath  been  recognized  in  Uccx  cafes.  Rigdca  v.  Vallierc, 
»  Vez,  257.     Goodtitle  v.  Stokes,  j  Wilf.  341.] 

If  a  furrender  be  made  to  the  lord,  without  exprefling  any  ufe,  Co.  Copyh, 
Jt  ftiall  be  to  the  ufe  of  the  lord  ;  for  it  cannot  be  imagined  that  ^"5-  ■^^ 
$he  furrender  was  made  tg  no  eiid  or  purpofe  whatfoeyer. 

2.  What  (hall  be  faid  to  pafs  by  the  Surrender, 

In  this  likewlfe  the  fame  rules  obtain  as  in  the  expofitlon  of 
grants  j  for  a  man  may,  with  the  fame  certainty  in  a  furrender, 
iiefcribe  whatever  he  intends  to  pafs,  as  he  may  in  any  other 
^(jnveyapc?» 

A  man 


732  C0P260lt)i* 

3Leon.  iS.        A  man  feifed  of  copyliold  lands,  devifed  part  thereof  to  hti 
wife  for  life,  the  remainder  to  his  brother  and  his  heirs  ;  and 
afterwards,  in  the  prefence  of  three  perfons  of  the  court,  faid  to 
them,  I  have  made  my  will  as  I  will  have  it,  and  here  I  furren- 
der  all  my  copyhold  lands  into  your  hands  accordingly ;  in  this 
cafe  only  thofe   mentioned  in  his  will  fhall  pafs  ;  for  he  had 
refpe^t  to  that  in  making  his  furrender,  and  he  faid,  he  furren- 
dered  all  his  copyhold  lands  accordingly ;  which  fliewed  his  in- 
tent was  to  pafs  thofe  lands  that  were  devifed  by  the  will  only. 
Dyer,  251.        A.  covenants  with  B.  to  aflure  him  all  his  copyhold  lands,  and 
(a)  A  fur-    gftgj.  \^Q  furrenders  divers  parcels  by  name,  and  fome  by  abuttals 
hmitcum     3"^  boundings  *,  at  the  next  court  the  furrender  is  prefented  and 
feninemh     enrolled,  but  with  this  addition,  by  the  name  of  all  his  copyhold 
will  pals       j^j^jj .  there  ^q  more  Ihall  pafs  than  what  was  la)  named  in  the 

only  ths         J.         '   ,  *^  ^    ' 

houfe,         furrender. 

orchards,  yards,  and  not  the  lands  ;  for  copyhold  and  freehold,  as  to  this,  muft  be  conftrued  alike. 
Cro.  J ac.  516.  adjudged.     Kitchen,  2i,     Co.  Copyh.  93. 

3.  What  Eftate  or  Intereft  pafles  by  the  Surrender. 

4.C0. ai.b.  A  copyholder  having  a  fee-fimple,  according  to  the  cuftom  of 

Roll.  Abr.  tj^g  manor,  may  make  what  difpofition  of  it  he  pleafes,  and  may 

furrender  it  abfolutely,  or  for  any  limited  time. 

J  Roll.  Rep.  But  fuch  difpofition  is  not  to  receive  the  fame  favourable  inter- 

S09.  138.  pietation  that  wills  and  devifes  do  at  common  law;  for  a  man 

Co^cop'h.  '^I'ly  ^^  "^^^^  order  a  furrender  in  his  life-time,  according  to  the 

57.  rules  of  law,  as  he  may  any  deed  to  pafs  a  freehold  eftate. 

Cro.  Car.  Therefore,  if  a  copyholder  in  fee  furrenders  to  the  ufe  di  A, 

3^^-  and  B.,  and  the  longer  liver  of  them  ;  and  that  for  want  of  iflue 

jsT^^Voy,  of  A.  the   lands   Ihall   remain  to  the   youngeft   fon    of  J.  S.s 

i^z.  ad-  in  this  cafe  A.  has  but  an  eftate  for  life,  for  an  eftate-tail  ia 

judged.  copyhold  lands  fhall  not  pafs  by  implication. 

Cro.  Jac.  i>o,  if  a  copyholder  furrenders,  {b)  hahend.  a  tempore  mortis  of  the 

376.  Syiiip-  copyholder,  to  the  ufe  of  another  and  his  heirs,  this  is  merely 

s°o"  u!ern  ^^^^  >  ^°^  ^ '  copyholder  in  fee  can  no  more  furrender,  habend. 

adjudged,  after  his  death,  than  a  tenant  in  fee  can  convey  his  lands,  habend, 

Buiii.272,  3ftgj^  j-iig  death;  for  then  he  fhould  leave  a  particular  eftate  in 

rIjIi'.  Rep."  himfelf,  which  is  (r)  againft  the  rules  of  law. 

JC9.  137.  253.  S.  C.  adjudged.  Godb.  264.  S.  C.  adjudged,  that  a  furrender  can  no  more  com- 
mence at  a  day  to  come,  than  a  livery.  (if)  So,  if  he  furrenders  pofl  mortem  Juam  in  manus  domini  ad 
«/aw,  &c.  4  Leon.  8.  Cro.  Ellz.  29.  Roll.  Rep.  254.  Bulft.  274.  Godb.  451.  (c)  For  thi* 
ilde  Roll.  Abr.  828. 

4 Co.  29.  b.  If  the  limitation  of  the  ufe  be  (^/)  general,  then  cejltii  qui  uf& 
{'0  Tjie  tiketh  but  an  eftate  for  life  ;  for  copyhold  eftates,  as  a  necefliiry 
was  to  the  confequcncc  upon  the  cuftom,  (hall  be  directed  by  the  rules  of 
ufe  of  a  law,  unlefs  within  the  manor  there  be  a  fpecial  cuftom  to  the 
iiraa^cr^tor  contrary ;  as  that  ftbi  b*  /«/>,  or  fibi  ^  ujjignatis,  or  fuch  like 
the  lord  ad-  words,  ftiall  Create  a  fee. 
mitted  the  furrcnderec,  babend.  to  him  and  his  heirs,  and  what  eftates  he  had,  Godb.  137.,  dubUaiutm 

Sand.  T49.  If  4.  be  tenant  for  life,  the  remainder  to  B.  in  fee  of  copy- 
^'t-  t°'..   liold  lands,  and  j?.  furrender  to  tlie  ufe  of  A,  for  his  life,  the  re^ 


jjjainder  to  C.  this  fliall  enure  as  an  immediate  fettlement  upon  S.  c.  ad. 
C,  and  not  by  way  of  remainder ;  for  though  it  is  void  as  to  A.^  i^^h-^' 
and  his  eftate  is  not  increafed  thereby,  yet  being  in  the  nature  of 
a  limitation  of  an  ufe,  the  intereft  veils  in  C.  immediately. 

4.  Of  the  Power  and  Authority  of  the  Lord  and  Steward,  and 
therein  of  the  Difference  of  their  Atls. 

Every  lord  of  a  copyhold  manor  hath,  as  (a)  incident  to  fuch  (a)  If  there 

manor,  a  court,  which  he  is  (b)  compellable  to  hold  for  deter-  isanhonout 

mining  the  (c)  controverfies  of  his  {d)  tenants,  accepting  their  fev'erai'nfa! 

furrenders,  ^c.  nots,  and 

there  are  fe- 
deral copy^olders  belonging  to  the  feveral  manors,  though  there  Is  but  one  court  held  for  them,  yet 
diey  are  quaji  feveral  and  diftinft  courts  Cro.  Car.  366.  Jones,  542.  S.  C.  {b)  Not  by  aftion  on  the 
cafe,  but  by _/a^^flf«ij  in  Chancery.  Cro.  Jac.  368.  2  Bulft.  336.  (c)  A  copyholder  furrenders  to  the 
ufe  of  ^,  in  truft,  that  he  iTiall  hold  the  land  until  he  hath  levied  a  certain  fum  of  money,  and  th»e 
afterwards  he  fliall  furrender  to  the  ufe  of  B.  ;  the  money  is  levied  j  A.  refufes  to  furrender;  B.  ex- 
hibits a  bill  to  the  lord  of  the  manor  againft  A.,  who,  upon  hearing  the  caufe,  decrees  againft  ^.  thai 
he  fliail  furrender ;  A.  refufes ;  the  lord  may  feife,  and  admit  B.,  for  he  is  chancellor  in  his  own  court. 
I  Leon.  2.     {d)  But  not  where  he  is  a  party  interefted  himfelf.     Salk.  185,  186. 

The  lord  himfelf  may  make  admittances  or  grants  at  any  place  4  Co.  26.  b. 
(f)  out  of  the  manor,  for  he  is  not  confined  any  more  than  any  ^°'  ^"" 
other  perfon,  from  granting  an  eftate  at  will  when  he  pleafes.         (Jj  But  a 

copyholder  cannot  furrender  to  the  lord  info  the  hands  of  tenants,  Scz.  out  of  court,  without  a  particulir 
cufiora.     Co.  Lit.  59. 

But  It  being  only  cuftom  which  enables  the  fleward  to  make  4  Co.  16.  fa. 
fuch  admittances  or  grants,  that  which  he  doth  he  niuft  do  (/)  upon  'Jrs\  e 
the  manor,  (^)unlefs  there  be  a  cuftom  to  keep  a  court  out  of  the  this  there  °' 

manor.  are  diverfny 

of  opinions. 
By  Co.  Copyh.  and  4  Co.  a6,  27.  Roll.  Abr.  517.  The  fteward  cannot  make  any  grants  or  admittances 
at  a  court  held  off  the  manor.  By  Cro.  Eliz.  103.  Jf  thelord  grants  the  freehold  of  the  copyhold  lands, 
the  grantee  may  hold  a  court  where  he  will  to  make  admittances  and  grants.  By  Co.  Copyh.  121. 
Leon.  2S9.  Roll.  Abr.  505.  The  fteward  may  make  admittances  at  a  court  holJen  off  the  manor.  By 
Cro.  Ja.  526.  Surrenders  to  the  fteward  out  of  court,  adjudged  good  ;  and  by  i  S.iik.  i£4.  a  ftewari 
of  a  manor,  with  power  to  make  a  deputy,  makes  B.  his  deputy  :  5.,  by  writing  under  his  hand  and 
feal,  makes  C.  his  deputy  to  take  a  furrender  of  C  C.  takes  the  furrender  out  of  court,  and  weil. 
l.d.  Raym.  658.  S.  C.  Com.  84,  S 5.  S.  C.  12  Mod.  466.  S.  C.  There  is  as  much  rcafon  that  th- 
fteward  fliould  take  furrenders  out  of  the  manor  as  the  lord  ;  per  Cur.  (g)  As  if  a  lord  being  feifed  of 
two  or  three  manors,  hath,  time  out  of  mind,  within  one  of  his  manors,  kept  courts  for  all  his  fiid 
■aanors,  &c.     Co.  Lit.  58.     Cro.  Car.  367. 

A  fteward  retained  by  parol  Is  a  good  fteward  to  {h)  all  intents  4  Co.  30.  fa. 

and  purpofes,  either  to  take  furrenders  or  make  athnittances  upon  Cro.jac. 

voluntary  grants  -,    but  if  the  retainer  be  (z)  general,  the  lord  Q^ih.  141. 

may  difcharge  him  at  pleafure.  Leon.  227. 

(-t>)  Things 
of  neceflity  done  by  a  fteward,  though  he  a£ls  by  a  counterfeit  authority,  or  on:  that  is  voidab^a,  ate 
good  ^  as  admittance}  upon  defcent  or  furrender  j  for  if  in  (hew  and  appearance  he  is  (leward,  it  is 
fufficicnt,  for  he  a£ls  only  as  cuftom's  inflrument.  Co.  Copyh.  124.  But  voluntary  grants  by  fuch  » 
Aeward  a»e  not  good  ;  fo,  if  a  lord  commands  his  fteward  not  to  grant  fucli  lands  by  co!>y,  and  he  doth, 
it  is  void  ;  fo,  if  in  his  grants  he  diminifties  the  ancient  rents  anJ  fervics.  Co.  Copyh.  125. — AJfo, 
if  one,  who  has  no  manner  of  pretence  or  colour  for  keeping  courcs,  affumes  the  fteward's  place,  what- 
ever he  doth  will  be  void,  efpeclally  if  a  precept  be  not  given  to  the  bailiti'  of  the  manor  to  give  him 
warning.    Coi  Copyh.  415,  4261     (;)  But  a  general  retainer  by  patent  is  for  life.    4  Co.  30. 

A  fteward 


^54  Cop2l)OISi» 

Co.  Copyh.  A  fteward  cannot  de  communi  jure  make  an  unJer-Rewatd, 
**9-  unlefs  he  have  power  by  his  patent,  or  be  an  infant,  that  hath 

(d^The*'*  t^^  olnce  by  (a)  defcent,  or  a  perfon  of  that  quahty,  that  it  will 
grantof  a     be  a  difgrace  to  him  to  hold  the  courts  j  as  if  he  be  an  earl,  \sfc^ 

itewardfhip 

to  an  infant  in  revcrlion,  txcrund.  fcrft  vel per fuff dent.  deputat.Juumy  held  good.     Cro.  Car.  556. 

Cro.  Eliz.  A  lord  of  a  manor  makes  a  fleward  ad  exequend.  per  fe  vet 

48.  fxifficient,  deputat.fuiim,  who  makes -^.  his  deputy  hdc  vice  to  take 

^^'  *M^'  a  furrender  of  baron  and  feme,  to  the  ufe  of  the  baron  and  feme 
ported.  for  their  lives,  remainder  over  in  fee,  ^  itlterins  adfaciend.  vS*  ^a;- 
{L)  A  copy-  cqtiend.  qtcatitum  in  me  ejl ;  it  was  holden,  that  th^  deputation  {b)  pn 
L°/r!Lt^"^  Z'lvV  vice  was  good,  and  that,  by  force  of  the  words  ^  u/terius, 
the  iie.vard  is'c.  the  lord  was  to  grant  the  copyhold  to  the  baron  and  feme 
ofamaa  f^j.  j^fg^  ^,\^\i  remainder  over,  notwithftanding  the  conditional 
Shwr  furrender  to  the  deputy.  _ 

one  to  receive  a  furrender  from  him  there  ;  and  it  was  holden  a  good  furrender.     4  Leon.  T i  r .  ■■ 

If  one  cannot  come  into  court  to  furrender  in  perfon,  the  lord  may  appoint  a  fpecial  Iteward  to  go  t» 
itlm  and  take  the  furrender.     Leon.  36. 

( I )  Of  Fines  payable  by  Copyholders :  And  herein, 

I .  Where  a  Fine  fhail  be  fald  to  be  due,  and  by  whom,  and  td 
whom  payable. 

1(c)  It  Is  A  Fine  may  be  due  by  cuftom  on  every  change  (r)  of  the  tc- 
due,  it  x\  nant,  whether  by  a6l  of  God  or  the  party,  and  on  every 
cTli^ylfel  change  of  the  lord,  by  ad  of  God  {d)  only. 

cial  cuftom.  Doiigl.  729.  But  Lord  C.  B.  Gilbert  queftions  whether  it  be  due  without  a  particular 
cuftom,  upon  the  alteration  of  the  lord  by  death.  Gilb.  Ten.  275.  The  executor  of  a  copyholder, 
for  a  long  term  of  years,  is  compellable  to  be  admitted,  and  to  pay  a  fine.  Earl  of  Bath  v.  AbiKV, 
X  Burr.  260.  The  great  point  of  this  cafe  was,  whether  the  fine  became  due  on  change  of  the  tenant, 
vt  en  charge  cf  the  ejiate  only.]  Co.  Lit.  59.  b.  Roll.  Abr.  562.  [d)  For  a  cuftom  to  have  a  fine  on 
the  change  of  the  lord  oi  the  manor,  by  alienation  or  demlfe,  is  againft  law  5  for  by  this  means  the 
tenant  might  be  cpprefled  by  a  multitude  of  fines.     Co.  Lit.  59.  b. 

l>]ke  of  [Where  by  the  cuftom  of  a  manor,  general  fines  are  due  on 

Somerfet  ^]^g  death  of  the  laft  admitting  lord;  hufband,  tenant  for  life 
i'str.^'654.  liJ^der  a  marfiage-fettlement,  is  entitled  to  a  fine  upon  the  death 
Fort. 41.       of  his  wife,  the  laft  admitting  lady.] 

RolL  Abr.  If  a  copyholder  in  fee  furrenders  to  the  ufe  of  one  for  life,  and 
505.  9  Co.  tenant  for  life  dies,  he  may  enter  without  any  new  admittance, 
Copyh.  i/?.  or  paying  any  fine,  for  he  has  his  old  eftate  in  him. 
RoU.  Abr.  If  a  copyholder  in  fee  furrenders  to  the  ufe  of  one  for  life, 
505-  „  the  remainder  to  another  for  life,  remainder  to  another  in  fee,  by 
Afie^'^'croV  ^^^^  ^'■''  (^)  ^^"^  ^"^  ^^  '^^^>  ^°^  ^^^^  particular  eftates  and  remain- 
Eiiz.  504.  ders  are  but  one  eftate. 
S.C.  3  Lev. 

508.  S.  P.  adjudged.  [(<•)  In  Vcntr.  260.  it  is  refolvcd,  that  the  lord  may  aflefs  one  fine  for  the  par- 
ticular eftate,  and  another  for  the  remainder.  And  in  the  fame  cafe,  i  Mod.  120.  Holt,  C  J.  faith, 
««  If  a  fine  be  aflelled  for  the  v^-hole  eftate,  there  is  an  end  of  tiie  bufinefs  :  but  if  a  fine  be  afleircd  only 
•*  for  a  particular  eftate,  the  lord  ought  to  have  another."] 

3  Leon.  9.         Tenant  for  life,  and  he  in  remainder  join  in  a  grant  of  their 

copyhvld,  but  one  fine  is  due  5  for  if  a  furrender  be  made,  and 

4  after 


after  a  recovery  be  had  by  pla'mt,  in  nature  of  a  writ  of  entry  in 
the  poft,  for  the  better  aflurance,  ksfc,  but  one  fine  Is  due. 

Tenant  in  {a)  dower,  or  by  the  curtefy,  of  copyhold  lands  Co.  Copyb. 
where  the  cuftom  allows  of  fuch  eftates,  (hall  pay  a  fine.  ^5+» 'ss- 

*    '  (<2)  In  cafe 

of  a  widow's  eftate,  It  is  faid  to  be  refolved  and  agreed  in  Lex  Cuftomar,  156.,  that  no  fine  is  due  ;  but 
yi/.  of  this  j  for  though  the  eftate  be  adjudged  in  the  woman,  yet  that  is  no  argunwnt  flje  fhall  pay  no 
&nt  i  for  the  e(bte  is  in  the  heir  by  defcent,  and  yet  he  ihsll  pay  a  irne. 

If  there  be  a  cuftom  for  a  copyholder's  lands  to  be  extended,  Co.  Copyh.- 
the  extender,  upon  his  admittance,  Ihall  pay  a  fine.  *54»  'SS* 

If  there  are  two  jointenants  of  copyhold  lands,  and  one  dies,  Co.  Copyb. 
the  furrivor  fhall  have  all  without  admittance  or  paying  a  fine.        'S^- 

[But  tenants  in  common  fliall  be  feverally  admitted,  and  pay  i  p.  Wmi. 
ftveral  fines.  ^'*  '  ^"^^ 

Raym.  6ji, 

The  lord  is  entitled  to  a  fine  from  the  affignees  of  a  bankrupt ;  Drury  v. 
to  avoid  which,  it  was  recommended  by  Lord  Hardivicke  to  ex-  M*""* 
eept  copyholds  out  of  the  deed  of  aflignment,  that  when  a  pur-  ^       '  ^^ 
chafer  (hould  be  found,  the  commilFioners  might  aflign  to  him  in 
the  firlt  Inftance.] 

2.  At  what  Time  and  Place  payable* 

No  fine  is  due,  either  upon  a  [b)  defcent  or  furrender,  (c)  till  Roll.  ASr^ 
admittance,  for  that  is  the  caufe  of  the  fine ;  and  therefore,  if  5^6. 
(^)  after,  the  tenant  deny  to  pay,  it  is  a  forfeiture.  Hob.  135. 

Co.  Copyb.  160.  2  Wilf,  401.  {b)  And  therelbrc  if  the  heir  waves  the  poneilion,  and  refufes  to 
be  admitted,  fhe  Ihall  pay  no  fiflc.  Sid.  58.  If  the  heir,  as  he  may,  furrenders  before  admittance, 
qu.  Whether  the  lord  be  obliged  to  admit  the  furrenderee  before  the  heir  has  paid  his  fine  ?  and  if  he 
does,  what  remedy  the  lord  has  afterwards  for  fueh  fine  ?  VUe  ^Co.  2Z.  b.  23.  b.  Leon.  174..— < 
£(f)  In  fome  manors  no  fine  is  du©>upon  the  admiffion  of  the  heir.  3  Term  Rci).  162.  A  fortitr'tf 
not  upon  a  mere  covenant  by  the  copyholder  to  furrender,  though  fuch  covenant  be  prefented  by  the 
homage.  Rex  v.  Lord  of  the  Manor  of  Hendcriy  2  Term  Rep.  484.  ]  {d)  If  the  fine  be  uncertain,  the  te- 
nant is  not  bound  to  pay  it  prefently,  becaofe  he  could  not  tell  what  it  would  be  ;  but  he  muft  pay  it  in 
convenient  time,  elfe  tbc  lord  may  appoint  a  day  for  him  to  pay  it  in  ;  but  a  fine  certain  he  muft  pay 
prefently  upon  admittance.  4  Co.  28.  a.  13  Co.  2.  Co.  Copyh.  i6o. — But  by  Cro.  Eliz.  779. » 
Moor,  62X.,  when  a  Sat  is  certw>>  the  heir  ought  to  tender  it  upon  his  prayer  to  be  admitted. 

Although  the  admittance  of  tenant  for  life.  Is  an  admittance  of  4  Co.  2a. 
him  in  remainder  to  veft  the  eftate  in  him ;  yet  the  lord,  where  ^od.  no. 
by  cuftom  he  is  entitled  to  a  fine  from  fuch  remainder  man,  fliall 
not  have  it  before  the  death  of  tenant  for  life,  for  then  tlie 
remainder  man  becomes  his  tenant. 

[As  the  lord  may  aflefs  a  fine  out  of  the  manor,  fo  alfo  may  he  Yaidey  r.» 
make  it  payabk  out  of  the  manor.]  kI' m*"'*^^ 

3.  Of  fhe  Certainty  and  ReafonaUenefs  of  the  Fine. 

Fines  {e)  uncertain  muft  be  ( f)  reafonable,  and  [g)  their  reafon-  Co.  Lit. 
ablenefs  fhall  be  difcufied  (-^)  by  the  juftices,  {i)  upon  ths  true  ^K'^f^^J^*^ 
circumftances  of  the  cafe,  for  {h)  if  the  fine  is  unreafonable,  the  hftanccTof 
copyholder  is  not  bound  to  pay  it.  uncertain 

*^'  ^   '  fines  Ihal! 

not  deftroy  the  cuftom  for  fines  certain.  Godb.  265.  For  there  are  fca>ce  anf  copyholds  on  the  rtlfj 
of  which  it  docs  not  appear,  that  fometimes  more,  and  fometimes  lefs  ii35  been  paid.  Lit.  Rep.  ijZ. 
Fide  i  Ballt,  32,     (/)  Wba;  Oiall  es  adjudged  a  rsafsa^Bl!  fine  or  net,  xids  j^  Co  3-   Roil.  Rep  75, 

Cro. 
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Cro.  Car.  196.  Cro.  Jac  671.  An<1  where  lords  (hall  be  rcftrained  in  equity  from  demanding  artltrary 
and  unreafonable  files.  2  Chan.  Rep.  134..  2.  Vein.  367.  Abr.  Eq.  120.  [A  bill  in  equity  Cinnot  b« 
brought  by  a  fingle  cop, bolder  to  be  relieved  againft  an  excefTive  fine,  in  regard  the  fine  infilled  on  to  be 
exceflive,  ought  to  be  tried  by  a  jury.  But  Lord  Chance. lor  King  admitted,  that  a  bill  might  lie  in 
order  to  iettle  a  general  Rr.c  to  be  p  iid  by  all  the  copyhold  tenants  of  a  manor,  to  prevent  a  multiplicity 
of  fuits,  Cowpcr  V.  Clerk,  3  P.  Wms.  156.]  (g)  The  lord  is  not  bound  to  aver  or  fTiew  that  ths 
fine  afTelTcd  is  rcafonablc  ;  but  it  i;  on  the  copyholder's  part  to  fbew  from  the  circumftances  of  tke 
cafe,  that  it  is  unreafonable.  Hob.  155.  {b)  For  ;his  vidi  Roll.  Abr.  123.  2  Roll.  Abr.  578. 
(i)  Appearing  upon  demurrer,  or  upon  evidence  to  a  jury,  upon  confeffion  or  proof  of  the  yearly 
value  of  the  land.  4  Co.  27.  [The  court  and  jurors  iTiall  be  judges  of  the  fine  without  fuit 
in  Chancery.    Moor,  623.    But  the  modern  pradics  is  to  rofort  to  equity.  Dougl.  72G-7.}     (/b)4.Co. 

ij,  b.  s.  r. 

13  Co.  3.  Two  years  value  for  a  fine  for  an  admittance  upon  a  furrender, 

l^idez^alii.  ^v^g  adjudged  to  be  unreafonable  ;  but  in  cafes  where  copyholds 

fnrd  cannot  are  only  for  life,  and  come  into  the  lord's  hands,  there  the  in- 

at  this  day  tcreft  pafles  from  the  lord,    and  fo  arbitrio  dotnini  res  a/limari 

at  a  fine  at  ^^^^f  .  ^.ut  in  cafc  of  a  furrender  he  is  only  an  inftrument. 

more  than  _  ' 

fwo  years  vahc  upon  an  admittance  oil  an  alienation.  Ter  Cur,  2  Wilf.  401.  And  two  years  im- 
proved value,  without  any  deduction,  for  the  land-tax,  is  now  fixed  as  the  fum  affeflable  for  an  arbitrary 
fine.     Grant  v.  Aftle,  Dougl.  727.] 

Carth.  li.         A  cuflom  to  pay  on  admittance  tantam  denarlonim  fummantf 

adjudged  quantnm  terra  vel  tenementa  valebatit  tempore  talis  admijfioms^  ^  mn 

parWns  c.mpHuSy  is  a  good  and  reafonable  cuftom,  although  objected,  that 

and  Titus,  the  valuc  of  land  is  uncertain,  and  it  would  be  in  the  power  of 

2Show.507.  t]^g  tenant  to  make  the  fine  of  a  very  low  value,  by  not  cultivat- 

SkiSl'iiT.  ing  the  land. 

pi.  2.  Comb.  43.  3  Lev.  255.  3  Mod.  132.  S.  C.  [That  the  fine  was  to  be  according  to  the  («- 
proved  value  was  ruled  by  Lord  Hardwicke,  C.  J.  at  niji  frius.     Halton  v.  HafTel,  2  Str.  1042.] 

4  Co.  aS.  a.  Where  a  copyholder  hath  fcveral  parcels  of  land  by  feveral 
Hubardand    tenures,  the  lord  ought  to  aflefs  and  demand  his  fine  feverally  for 

c^™EHz  *  ^^'^^^ '  ^°^  ^^^  ^"^  ^°^  °"^  "^^y  ^^  reafonable,  and  for  another 
779.  unreafonable ;  and  if  fuch  a  copyholder  furrenders  to  the  ufe  of 

Woor,  622.   another,  and  he  is  admitted  tenend.  per  antiqua  fervitioy  the  fine 
fo'iv^ed  by       muft  be  feverally  alTefled. 
the  name  of  Dakon  and  Hammond.     See  acc>  Dougl.  722. 

[4.  Remedy  for  the  Fine. 

jLutw.  597.  If  a  copyholder  refufe  payment  of  a  fine,  debt  lies  agalnft. 
Cliff,  244.    \{iY<ci.     And  it  will  lie  at  the  fuit  of  the  lord's  executor. 

3  Lev.  261. 

^vhitfieldv.  General  indebitatus  c.Jfumpfit  will  alfo  He.  But  in  ajfumpfit  for 
Jf*U'i'»  the  recovery  of  an  arbitrable  fine,  the  plaintiff  muft  prove  that 

Doug .  727.    j^g  £-^j^  ftated  in  his  count  to  have  been  aflefled,  amounts  to 

n.  orant  v.  r/iiri  r^ 

Aftle,  \d.  two  years  value  of  the  efiate,  becaufe  he  cannot  recover  a  leis 
731.  n.        fym  tj^^n  tl^at;  j^Jcj  \^  tj.g  declaration. 

Id,  ibid.  If  the  action  be  fur  feveral  fines,  the  declaration  may  flate  ge- 

nerally, that  the  defendant  was  indebted  to  the  plaintiff  in  fuch 
a  fum,  {viz.  the  amount  of  all  the  fines  due,)  for  reafonable 
fines  due  and  payable  to  him.  But  if,  in  fuch  cafe,  any  count 
ftate  one  fine,  although  tlie  others  Hate  ftvera/y  and  there  are 
entire  damages,  and  judgment  fur  the  plaintiff,  it  is  error. 

And 


And  afliimpfit  will  lie  for  a  fine  aflefled  on  tJie  admlfflon  of  an  Evelyn  t. 
infant,   as   it   feemed    to  TateSj  J.,     ivhil/l   he   is  an  infant;    but  Chichefter, 
certainly  after  he  comes  of  age,    and  continues  to  enjoy  the  \~^^l' 
cftate.] 

(K)  Of  the  Extinguifliment  of  the  Copyhold :  And 

herein, 

1.    Where  the  whole  Copyhold  fhall  be  extlngulflied  or  fuf- 

pended. 

TF  a  copyholder  In  fee  (j)  accepts  a  leafc  for  years  of  the  2  Co.  16.  b, 
'*'  ih)  fame  land  from  the  lord,   this  determines  his  copyhold  ^'''^''*  "• 

n\  '  loi.  Moor, 

eftates.  ,84.  ^^ 

«/;■</«  2  Leon.  72.  Lev.  70.  Latch.  213.  Cr0.Jac.S4.  3  Bulft.  81.  Brownl.  32.  4C0.  31. 
(a)  So,  if  the  lord  Icafes  the  copyhold  :o  another,  and  the  copyholder  accepts  an  affignment  from  the 
lelTee,  his  copyhold  is  extindt.  a  Co.  17.  Leon.  170.  And.  191.  Goulf.  34.  Roll.  Abr.  510.  S.  C. 
(Zi)  But  if  he  takes  a  leafe  for  years  of  the  manor,  that  is  only  a  fufpenfion  of  his  copyhold  during  the 

term.     Per  Cro.  Jac.  84.     Sav.  70.     Rut /-^r  Cro.  Eliz.  7.     Moor,  185.  it  is  extinguilhed. But 

thelefTee  may  re-grantthe  copyikold  again  to  whom  he  pleafes.  4C0.  31.  b.— If  the  copyholder  join* 
with  his  lord  in  a  feoffment  of  the  manor,  his  copyhold  is  thereby  extind.     Godb.  n. 

If  a  copyholder  accepts  to  hold  of  his  lord  by  bill  under  the  And.  199. 
lord's  .haiid,  this  determines  his  copyhold:  fo,  if  he  accepts  an  Latch.  213. 
eflate  for  life  by  parol,  if  livery  be  made  ;  otherwife,  not ;  for 
elfe  nothing  but  an  eflate  at  will  pafles,  which  cannot  merge  an 
eftate  at  will. 

If  a  copyholder  releafe  to  his  lord,  this  extinguifheth  the  copy-  Hut.  %i. 
hold  :  fo,  if  the  lord  fell  the  freehold  of  the  inheritance  of  the  ^^^-  ^°^* 
copyhold  to  another,  and  then  the  copyholder  {c)  releafe  to  the  qxo.'yXv^' 
purchafer,  this  extinguifheth  the  copyhold  intereft.  21.  {c)  For 

I  _  thoughr  a  re- 

leafe cannot  in  its  own  nature  pafs  away  a  pofleflion,  yet  it  may  amount  to  a  (ignification  of  the  tenant's 
mind  to  hold  the  land  no  longer  ;  and  the  rule  is,  that  any  thing  amounting  to  a  determination  of 
the  copyholder's  will  to  hold  no  longer,  extinguifheth  his  copyhold.     Vide  the  authorities /a^ra. 

If  A.  is  tenant  In  tail  of  a  copyhold,  and  it  is  found,  that  by  Carter,  C. 
the  cuflom  it  cannot  be  barred  but  by  feizure  of  the  lord,  for  2*»  ^3* 
forfeiture,   ^  non  aliter  nee  alio  vicdo,  and^.  accepts  a  feoffment  sh7w°'^aT- 
of  his  copyhold  lands  ;  the  copyhold  is  fufpended  but  not  de-  judged, 
ftroycd,  quoad  his  ifTue :  but  if  J^.  afterwards  levies  a  fine  of  the  Jfonefeifed 
land,  though  the  copyhold  interefl  cannot  pafs,  yet  it  may  be  j'nrig^t'of 
barred  and  extinguifhed  by  the  fine.  his  wif^, 

lets  lands  by 
indenture  for  years,  this  doth  not  deftroy  tbe  cuftom  as  to  the  feme  ;  for,  after  the  death  of  her  hulband, 
/he  may  demlfe  it  by  copy  again.  Cro.  Eiiz.  459.  A  copyholder  intermarries  with  the  feme  feigno- 
refs,  this  is  no  cxtinguiftiment,  but  only  a  fufpenfion.  Sa».  66.  Co.  Copyh.  172. So,  if  the  copy- 
bolder  batli  the  manor  in  execution.     Co.  Copyh.  172. 

If  a  copyholder  bargahis  and  fells  his  copyhold  to  the  leflee  for  Hut.  65. 
years  of  the  manor,  his  copyhold  is  thereby  extinguiflied.  Winch. s.C. 

I  Jones,  41.  S.  C.  a  ijudged  ;  for,  that  in  refpe£t  of  the  lord  his  eftate  may  be  determined  by  any  iGk 
tnt  ihews  it  to  be  iLe  wiil  «f  ciic  teoaac  to  hold  no  longer  by  copy, 

Vot.  I.  3  B  The 
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»  Sid.  8a.         If  a  copyhold  Is  in  the  hand  of  a  fubje£l,  who  after  become^ 
king,    the  eopyhold  Is  extindl ;    for  it  is  below  the  majafty  of 
a  king  to  perform  fuch  fcrvile  fervlces  5  yet  after  his  deceafe, 
the  next  that  hath  right  (hall  be  admitted,  and  the  tenure  re- 
vived, 
a  Co.  17.         The  feverance  of  the  freehold,  and  Inheritance  of  the  land 
c^^'^Elit^   holden  by  copy  of  the  manor,  does  not  {a)  extinguifli  or  de- 
103.252.'     termine  the  copyhold  eftate  ;  for  the  cuftom  hath  eltabliflied  his 
aLeon.2oS  ]  eftate,  fo  that  the  lord  cannot  ouft  him  fo  long  as  he  pays  and 
co^fho'ider'^'^  performs  his  cuftoms  and  fervices. 

cannot  after  alien  otherwife  than  by  decree  in  Clnnccry  ;  by  which  it  Is  fald,  the  Intereft  In  the  Und  II 
not  bound,  but  the  perfon  only.   4.  Co.  z^.  a.    Cro.  Eliz.  252. 

4.C0.  26.b.       If  a  lord  of  a  manor,  having  (h)  many  ancient  copyholds  In 

adjudged,  a  town,  grants  the  inheritance  of  all  thofe  copyholds  to  another, 

Ei/^95.  and  the  grantee  may  keep  a  court  for  the  cuftomavy  tenants,  and 

4.43^    By  accept  furrenders,  and  make  admittances  and  grants  ;  for  though 

which lait  jj.  jg  j^Qj-  2  rnanor  in  Iav^'■  for  want  of  freeholders,  yet  as  to  the 

appears  he  copyhold  tenants,  the  grantee  hath  fuch  a  manor  that  he  may 

bad  copy-  keep  courts. 

holds  in 

other  places,     (i)  Diverfity  where  the  Inheiitancc  of  many,  and  wliereof  one  fingle  copyhold  only  is 

granted.     4  Co.  27.  a. 

2.  Where  Part  only,    or  what  is  inclJcnt  to  It,  fhall  be  ex- 

tinguilhed. 

Sav.  66.  If  a  copyholder  hath  had  time  out  of  mind,  ts'c  a  way  over 

Co.Copyh.  another's  copyhold,  and  he  purchafes  the  inheritance  of  his  own 

^'^'  eopyliold,  yet  the  way  remains. 

S  Co.  63.  If  the  king  is  feifed  of  a  manor,  parcel  of  the  duchy.  In  which 

Moor,  811.  ^y  jjjg  culloni  copyholders   may  take   fire-wood,   ^c.  growing 

judged!  '  upon  their  copyholds,  to  be  fpent  in  their  houfes,  and  for  fences, 

Browni.  iffc,  and  by  leafe  under  the  duchy  feal  he  demifes  the  manor, 

231.  S.C.  gf^^'ebiis  omnibus  bofcisy  fubbcfds,  arboribtiSs    iS"  maerem.y  i^c.y   for 

adjudged,  ^  \       r  y  r  z^    \  -rr      r 

becaufethe  twenty-onc  years,  and  arter  grants  tne  reveriion  cr  pramijja  Jtc 
leaie  being  except,  to  ^.  S.  and  his  heirs  j  and  after  the  aflignee  of  the  leflec 
for  years,  niakes  a  voluntary  grant  of  a  copyhold  for  life,  according  to  the 
cepted  re-  "  culloHi  of  the  manor ;  rials  grantee  fliall  have  the  eftovers  ;  for 
maiutd  par-  the  eitate  of  the  copyholder  is  not  derived  out  of  the  eftate  of 
cciot  the  ^j^g  lord,  for  he  Is  but  an  hiftrument  to  make  the  grant  j  but  by 
otherw'fe,  if  the  cuftom  of  the  manor  it  is  eftabhflied  and  made  firm  to  the 
the  leafe  had  grantee. 

been  for  lif  i. 

SCo.  63.  So,  if  copyholders  for  life,  according  to  tlie  cuftom,  have  ufed 

ttfohtdfer  ^Q  |j„yg  common  in   the  wafte  of  the   lord,  or  eftovers  In  his 

Moor  812.  w'oods,  or  other  profit  apprender  in  any"  parcel  of  the  m^anor, 

£•  C.  and  the  lord  aliens  his  waftes  or  woods,  ^c.  to  another  in  fee, 

Erownt.  j^j,^j  jjf^j^j.  grants  a  copyhold  melTuage,  ifc.  for  life,  fuch  grantee 

[By  a  grant  ^lall  havc  common,  eitovers,  iyc,  notwithftanding  the  feverance} 

cf  a  manor  for  the  title  of  the  copyl.older  is  paramount,    and  the  cuftom 

with  an  ex.  m^jt^g  ([^q  cominon,  ^Cj  which  are  but  as  accelTbries  or  incidents, 

ccpfonot  jQ^g 


fb  long  as  the  mcfluage,  ^c,  being  the  principal,  Is  maintained  thewafies, 

bythecuftom.  thewafles 

'  are  levered 

from  th;  manor,  though  the  copyho'der  continues  to  have  a  right  of  common  thereon  by  immemorial 
cuftom.  And  after  a  grant  of  the  foil  of  thofe  wafbs  to  truftees  for  the  ufe  of  the  copyholders  in  free 
fccage,  the  lands,  when  indofid,  will  be  freehold,  and  not  topyhoid.  Revell  v.  Johnfon,  2  Term 
Rep.  415.] 

If  by  cuftom  all  the  copyholders  for  life  have  common  in  the  Cro.  jac. 

(a)  wafte  of  the  lord,  and  the  lord  grants  and  confirms  to  one  of  *53'  M*'- 

them  and  his  heirs,  all  his  copyhold  mefluage  and  land  mm  per-  number 

tinentiis,  he  fhall  not  have  common  ;  for  by  the  cuftom,  that  was  adjudged. 

annexed  to  his  cuftornary  cftate,  which  being  deftroyed  by  his  ^^'^'  ^^9» 

own  acl  in  making  it  a  freehold,  his  common  is  deftroyed  alfo,  ^°'  j'^^* 

and  cannot  continue  without  [b]  fpecial  words.  Buift.  z. 

BrownJ. 
220.  1  Brown!.  209.  S.  C.  adjudged  ;  though  the  lord  granted  the  mefluage,  &c.  and  all  common 
thereto  appertaining,  for  the  comm^'n  appertained  to  the  cuftomary  eftate,  which  is  determined.  Cro. 
Jac.  153.  cited,  (a)  Otherwife  if  they  have  common  in  the  fo"l  of  a  ftranger.  2  Sid.  84.  fer  Glin, 
Hob.  190,  (ft)  yix.  All  commons  before  ufed.  Bulit.  2.  yiJe  2  Vern.  3^0.  where  it  was  decreed, 
that  the  copyholder  Ihould  enjoy  the  common  before,  though  it  was  extindl  at  law. 

[Where  a  copyholder  claims  common  in  the  waftes  of  a  manor,  i  Saik.366, 
it  properly  and  ftriclly  belongs  to  his  eftate,  and  if  he  enfran-  /"^''  Holt, 
chife  his  copyhold,  in  that  cafe  his  common  is  loft:  but  where     ■■'* 
he  claims  it  out  of  the  manor,  it  belongs  to  the  land,  and  not  to 
the  eftate,  and  if  he  enfranchife  the  eftate,  the  common  con- 
tinues.] 

(L)  Of  Forfeiture :  And  herein, 

I.  Of  Forfeiture  for  Non-attendance  at  Court,   and  not  doing 

Service. 

|F  a  copyholder,  being  (c)  duly  fummoned,  refufes  to  appear  Roll.  Abr. 
"*■  in  court,  it  is  a  (d)  forfeiture  of  his  copyhold  ;  for  unlefs  the  S°^-  (0  ^7 
copyholders  attend,  there  can  be  no  court  holdcn.  nions'^a'ee- 

neral  warrant  within  the  parifh  is  futncient ;  but  now  by  the  better  opinion,  a  general  notice  is  not  fuffi- 
cient,  but  there  muil  be  a  perfonal  fummons  to  moke  a  fcrfeiiure.  Mo.  350.  3  Bulil.  80.  268.  Cro. 
Eliz.  505.  Nov,  58.  {J)  The  forfeituie  is  a  determ'nation  of  the  will,  and  the  eftate  is  immediately 
in    the  lord,    as  his  re^erfion,    and  he  may  grant  it  to  another  before  feifure.     Lev.  26.  adiudged. 

Jones,  249. V.'here  there  may  be  rtlief  in  equity  againft  a  forfeiture.     Vide  Abr,  Eq.  121,     Chaa, 

Ca.  95.     Skin.  142.  pi.  13.     Preced.  Chan.  574  to  5S6.    2  Vera.  537.  64. 

But  if  a  copyholder  is  In  debt,  and  is  afraid  to  be  arrefted,  or  Co.  Copyh. 

is  a  bankrupt  and  keeps  his  houfe,  it  is  a  good  (f)  excufe  for  his  .'59-  {')^o 
not  coming.                                                                ,, ,  ^,,3,  .a,,.  Co.  Copyh-l'"s9', 

Alfo,  if  the  lord  comes  to  the  copyholder,  and  requires  him  to  Roll,  Abr. 

do  his  {/)  fervices,  and  the  copyholder  anfwers,  if  they  are  due  he  S°^-    Roll, 

will  do  them,  but  it  Ihall  be  tried  at  law  firft,  whether  they  are  i^cL'jit^g' 

due  by  l.t\v  ;  this  is  no  forfeiture,  being  no  wilful  refufal.  268.   4C0. 

21.  b. 
{/)  For  the  non-perfi-rmance  of  fervices  the  lord  may  either  diftrain  or  fcife  the  land.     Nov,  135. 

So,  if  the  copyholder  fays,  if  It  be  a  court  he  will  appear  at  it;  Siile, 241. 
{g)  if  not,  he  will  net ;  this  is  no  forfeiture.  ig)  But  if 

tnerewereno 
controverf  es  about  the  court,  but  that  is  only  ufed  as  a  (hift,  then  it  f.-ems  a  forfeiture.  Hid  ;  and  i/ide 
I  L«on.  1C4-,  that  c3s;inual  default  a  c.'urt  anr.our::  t3  a  wilful  lefufal. 

-.    B    2  If 
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Dyer,  ill.  If  tlic  jiity  Of  hoiTiage  refufe  to  prefent  the  articles  according 
^"fi'wh^*    **^  ^^^^^^  oath,  this  is  a  forfeiture  of  the  copyholds. 

it  is  ncceflary  that  the  caufe  of  forfeiture  fliouid  be  found  by  the  liomage,  -viJe  Godb.  47.  Palm.  417. 
Latch.  127.  z  Vev.t.  3S.  [It  is  holden  by  Lord  Coke,  that  a  prelcntment  isnecefTary  to  make  a  for- 
feiture in  thofe  cafes,  where  the  lord  cannot  be  prefumed  to  have  notice  of  himfelf,  as  if  the  tenant 
commit  felony.  But  it  is  faid,  ftr  Cur.  alibi,  that  prefcntmtnt  is  not  of  neceflity,  but  only  for  the 
lord";  better  inftruftion,  and  he  may  take  notice  himfeif,  if  he  w"U.  And  indeed  the  reafon  given  by 
Coke  is  of  no  cogency,  ■via.  that  becaufc  the  lord  cannot  by  intendment  have  notice  of  them  himlelf,  that 
theretbre  he  (hall  liave  no  advantage  of  them  without  prelentment ;  for  if  he  can  take  notice  of  them, 
why  ihould  he  not,  fince  prefentment  is  not  th.u  which  gives  title,  but  only  lets  him  know  what  he  hath 
a  title  to.  However,  it  is  fafe  tc^  get  fuch  things  prefented  j  and  if  there  be  a  cullom  for  it,  it  muft  b« 
purfued.     Giib.  Ten.  231.] 

2.  Of  Forfeiture  for  Non-payment  of  Rents. 

Roll.  Abr.         If  a  copyholder  be  to  pay  a  certain  rent  yearly  by  his  copy  to 

5'^.^-  his  lord,  and  the  lord  come  upon  the  land  and  demand  his  rent 

payment  at  at  the  day,  and  the  copyholder  being  prefent  [a)  refufe  to  pay 

the  day  is  no  it,  this  is  a  forfeiture. 

forfeiture 

without  a  refufa!  to  pay.  Moor,  622.  Lit.  Rep.  a68.—— And  »5;«,  that  fornon-payment  of  rent, 
fines,  &c.  where  a  value  may  be  fet  on  them,  and  a  compenfation  made  the  loid  for  any  laches  in  point 
of  time,  &c.  equity  will  relieve.    Vide  Prcc.  Chan.  568,  569. 

Co.  Copyh.  My  Lord  Coh  fays,  that  [b)  if  the  lord  demands  his  rent  of 
?M  R  •  ^^  copyholder,  and  he  fays,  that  he  wants  money,  and  entreats 
cafe  does  not  ^^^  ^^"^^  ^'^  forbear  till  he  be  provided,  that  this  is  a  forfeiture; 
feeinto'oe  and  that  {c)  if  the  lord  makes  a  continual  demand  upon  the 
law;  It  IS     land,  and  the  copyholder  is  not  there,  this  is  a  forfeiture;  but  if 

contradict-      ,         ,'  ,  "^      .         1       1      •       1  1  •     •  r      r  • 

ed  by  a  fo-    liC  demand  once,  and  nobody  is  there,  this  is  no  lorleiture. 

lemn  refolution ;  for  his  defigning  to  pay,  fignifies  the  continuance  of  his  will,  and  cannot  any  way 
amount  to  a  wilful  refufal.  Roll.  Abr.  506.  Moor,  613.  Latch.  122.  Cro.  Eliz.  505.  But  if  he  ap- 
points him  to  pay  it  at  a  day  afier,  at  a  certain  place  within  tl.e  manor,  and  he  neglects,  this  is  a  for- 
feiture. Latch.  122.  cited.  N.Dyer,  211.  in  margin.  [•:)  This  likewife  feems  not  to  be  law,  being 
only  a  denial  at  lav^-,  which  cannot  amount  to  a  wilful  refufal  j  for  which  "vide  Hob.  135.  Noy,  58. 
Latch.  14.  I2Z.    Roll.  Abr.  506.    Cro.  Eliz.  350.  505. 

L't.  Rep.  A  widow  had  copyhold  lands,  and  divers  perfons  came  for 

*°**  the  rent,  wliom  fhe  put  off  with  delays ;  at  laft  comes  a  young 

gentleman  and  demands  It;  flie  anfwered,  that  (lie  did  not  know 

him,  but  if  he  would  dance  before  her,  if  fhe  liked  his  dancing 

(lie  fliould  pay  him :  this  denial  was  adjudged  no  forfeiture,  not 

being  wilful. 

1  Roll.  Abr.       ['{"he  non-payment  of  a  reafonable  fine,  upon  demand,  is  a 

^07.  3Lev.  caufe  of  forfeiture.     SecuSy  if  it  be  unreafonable  ;  or  it  be  doubt- 

iin:.*  647.*     fill  whether  it  be  reafonable  ;  or  whether  it  be  due  or  not ;  or  if 

there  were  no  exprefs  refufal ;  or,  though  there  were  fuch,  if  it 

be  paid  within  the  limited  time.] 

3,  Forfeiture  In  the  Copyholder's  taking  upon  him  to  difpofe  of 
the  Copyhold,  and  make  Leafes. 

Co.  Lit.  If  a  copyholder  takes  upon  him  to  convey  his  copyhold  eflatc 

Co*.  CotTih.    *^  ^  ftranger,  it  is  a  determination  of  his  will,  and  confequently 

i6J.        *    3  forfeiture;  for  thereby  he  would  introduce  a  tenant  on  his  lord 

without  his  ^dmitt^nce,  and  alfo  deftroy  the  evidence  of  its  being 

copyhold.  j^^^ 
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Bat  if  a  man  makes  a  (a)  charter  of  feofFment  of  his  copyhold  Co.  Lit. 
cftate,  or  a  leafe  for  life,  but  makes  (^)  no  livery,  it  is  no  for-  59-  ^• 
feiture,  becaufe  nothing  pafTes  till  then.  (^>  if  a  man 

"  *  bargains  and 

fells  his  copyhold,  it  is  faid  to  be  a  forfeiture,  though  the  deed  be  not  enrolled  ;  for  this  would  deter- 
mine an  eftate  at  will.  Roll.  Abr.  507.  (i)  That  if  he  makes  a  letter  of  aitorney  to  giye  livery,  it  is 
a  forfeiture.     Roll.  Abr.  507. 

My  Lord  Coke  fays,  that  if  tenant  for  life  of  a  copyhold  fuffer  Co.  Cop)h. 
a  recovery  by  plaint  in  the  lord's  court,  as  a  copyholder  of  in-  '*'3-  ^^^ 
heritance,  this  is  a  forfeiture.  ^^  ^^^  S"^' 

'  torn.  2C0. 

It  was  otherwife  adjudged  in  the  cafe  of  Bird  and  Kirk,  and  Mod.  199,  aoo,  Z  Mod.  32.  adjudged  no 
forfeiture  ;  for  the  lord  is  party  to  it,  and  can  uke  no  advantage  ot  it. 

If  a  copyholder  makes  a  leafe  for  years  not  warranted  by  the  Moor,  1S4. 
cuftom,  and  without  the  lord's  licence,  this  is  a  forfeiture,  but  ^''"'-  ■''''• 
yet  it  is  no  difTeifin  ;  for  fuch  a  leafe  is  good  againft  every  body  ^'*  ^'  '^^* 
but  the  lord. 

Alfo,  a  leafe  for  years  by  parol  to  commence  hi  futuro  is  a  for-  Cro.  ZWz, 
feiture,  becaufe  of  the  unlawful  contract  made  to  the  lord's  dif-  '^'^^-  ^°"* 

r        -r  Aor.   507. 

ncnion.  Moor,  392.     Gib.  Ten.219, 

A  leafe,  that  will  amount  to  a  forfeiture,  ought  to  have  a  cer-  Bulft.  i-'.j. 

tain  beginning  and  certain  end,  elfe  the  leafe  is  void,  and  carries 

but  an  eftate  at  will  at  moft,  which  is  no  forfeiture. 

If  a  copyholder  for  life  makes  a  leafe  for  a  year,  and  then  But  for  this 

makes  another  leafe  to  the  fame  perfon  for  another  year,  to  com-  '^"^■^  ^°''' 

mence  one  day  after  the  firft  year,  and  then  furrenders  his  copy-  -,J'  ^Cui/i^. 

hold  to  the  lord;  this  fecond  leafe  not  being  warranted  by  the   1S9.  215. 

cullom  Is  a  forfeiture,  for  the  land  is  charged  with  a  double  in-  J*^-"*^^}  249* 

tereft,  the  one  /;; /.>v/r /;/■/,  and  the  other  in  futuro,         ^^j.  ^^g^  Giib^Tei/.^a'.S. 

But  if  A.  makes  a  leafe   of  his  copyhold  to  one  for  a  year,  Cro.  Jac. 

and  then   (r)  covenants  that  the  leflce  {hall  enjoy  it  de  anno  in  3oi-  ^y  the 

annum,  this  is  no  forfeiture,  being  only  a  covenant  and  not  a  rionofuhe 

leafe.  i">ok ;  but 

thejudg- 
ment  was  given  principally  on  another  point.      (c)  For  though  thsfe  words  by  conftruclion  .may  make 
a  leafe  wlierc  the  lands  may  be  let ;  as  in  C;o.  Car.  207.,   Cro.  Jac.  92.  \  yet  it  would  be  an  injurious 
conftruftion  to  make  words,  which  only  import  a  covenant,   a  leafe,  and  fo  a  forfeiture.     2  Keb.  267. 
And  this  feems  to  be  law,  though  it  has  only  the  authority  of  Keb. 

4.  Of  Forfeiture  in  committing  Wade  ;  and  herein  of  die  Lord's 
and  Tenant's  Interefl  in  the  Trees. 

If  a  copyholder  [d)  erefts  a  new  [e)  houfe  upon  tlie  land  with-  Roll.  Abr. 
cut  licence,  it  is  no  forfeiture  ;  becaufe  it  is  for  the  melioration  5=7- 
of  the  ftate  of  the  lands ;  but  then  this  houfe  mud  be  fubjeil:  to  1,'^  Ve°^* 
all  the  cufloms  of  copyhold  land,  and  therefore  if  he  pulls  it  266. 
down  again  it  is  a  forfeiture.  4  Leon.  241. 

lurni.ip  ploughed  lands  to  hop  ground  or  a  p!fcary,  is  a  forfeiture.  [Lit.  Rep.  267-8.  Hctl.  8.  S.  C. 
citei  the  opinion  of  Popham,  that  turning  it  into  hop  ground  is  not  watte.  Gilb.  Ten.  221.] Whe- 
ther a  copyholder  in  fee  may  dig  for  mines.  Sid.  i  52.  ^  £jf  'v'uU  Winch.  8.  V:Jt  tirle  Wafie. 
[BuUer,  J.  thought  the  lord  cannot  dig  for  mines  on  the  copyholder's  lands.  2  Ter.Ti  Rep.  707.I 
(<j  5V.«i  if  he  exefto  a  mill.   Latch.  1:3.    N.Dyer,  211.   Buli.  5c,  51.  adjudged. 

-x^  -x  Wafte 
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Co.  Lit.  Wafle  (ij)  voluntary  or  permiflive,  Is  a  forfeiture  of  copyhold 

^3-  a-  lands,  unleis  there  be  a  cullom  to  cut  trees,  is'c, 

{a)  Volun-  ' 

tary  wafte  is  a  forfeiture  by  the  common  bw,  but  negligent  wafte  is  not,  witliout  a  cuftom-  Noy,  51. 
—By  Owen,  18.,  it  is  adjudged,  that  permifiivc  wafte,  witiiout  any  fpecial  cuftom,  is  a  forfeiture.— 
But  this  muft  be  underftood  of  wafte  in  letting  tlic  houfe  decay,  dec,  for  if  a  Itranger,  or  tjje  copy- 
holder's lefTee,  commit  wafte  in  cutting  down  trees,  it  is  ho  forfeituie,  for  every  forfeiture  ougiit  to  ic 
the  wilful  a£t  of  the  copyholder,  fo  as  it  may  amount  to  a  determination  of  his  will.  4  Co.  zj,  a.  Lit. 
Rep.  267,  a68.  Roll.  Abr.  50S.      But  Moor,  49,     Dalf".  49.   cor.t. 

J  3  Co.  68.  By  the  common  law,  every  copyholder  may  take  houfe -bote. 

Roll.  Abr.  hedge-bote,    fire-bote,    and  plough-bote  on  the  copyhold  lands, 

Godb.  17a.  though  this  power  may  be  reftrained  by  cuftom,  as  that  a>  copy- 

2  Brownl.  holder  {hall  not  take  it,  unlefs  by  the  aflignment  of  the  lord,  or 

S^-J-J!"'  his  bailiff. 

Cro.  Eliz. 

5.  cont.  but  faid,  that  a  cuftom  to  take,  Is  good  j  but  "vlJe  2  Salk,  638.  pi.  6.  where  the  cafe  inCrokt 

is  denied  to  be  law. 

13  Co.  68.  The  lord  of  the  manor  may  cut  down  the  timber  trees  growing 
Leon.  272.  vjpon  the  fopyhold  lands,  provided  he  leave  (b)  fufiicient  for 
trefp^afs'for  houfe-bote,  ^c. :  alfo,  by  cuftom,  where  a  copjliolder  of  (r)  in- 
cutting  heritance  may  take  the  ihrowds  of  trees,  by  cuftom  he  may  cut 
trees.  them  down  ;  for  otherwife  the  timber  may  iland  and  rot,  and 

holder  for^'  nobody  be  the  better  for  it. 

life  alleged  that  his  houfe  was  in  decay,  and  that  there  was  not  fufficient,  &c.  ;  and  on  demurrer,  it  was 
adjudged  in  B.R.  that  the  copyholder  had  an  Jnterefl  in  trees,  that  the  fruit,  acorns,  /tc.  belonged  to 
him  j  and  judgment  accordingly  :  but  reveried  in  the  Houfe  of  Lords  ;  for  as  the  tenant  could  n,ot  cut 
down  the  timber,  if  the  lord  could  not,  it  muft  rot.  z  Saik.  638.  pi.  6.  [i  Ld.  Raym.  551.  Com. 
Rep.  71.  12  Mod.  378.  S.  C.  determined  by  a  majority  of  a  fingle  lord.]  And  'viJe  8  Co.  64.,  that 
if  a  copyholder  be  entitled  to  flirowds  of  the  trees  fey  cuflom,  if  the  lord  takes  the  body,  an  aftioh  on  the 
cafe  lies  againft  him.  (c)  But  a  cuftom  that  every  copyhold  tenant  may  cut  down  trees  at  his  will  anjl 
pleafure,  is  unreafonable.  ^i</«  Winch.  Cro.  Jac.  30.  Cro.  Car.  220.  Bulft,  50.  Noy,  2.  Roll. 
Abr.  560.  650. 

3Bulft.28i'  Where  a  copyholder  may  take  trees  for  reparation,  the  lop- 
pings and  top  belong  to  him,  and  though  he  cannot  repair  with 
"them,  he  may  fell  to  help  to  defray  the  charges. 
B.0II.  Abr.  it  a  copyholder  cut  down  trees  for  repairs,  and  employ  feme, 
5°^-  ,.  and  keep  the  reft  ready  to  be  employed  in  reparations,  this 
Aqq'.    '^*     ^^  ^-^  forfeiture  -,  for  he  could  not,  perhaps,  precifdy  know,  wha^ 

Moor,  508.     would  do. 

S.  C.  aojudged,  thougli  employed  five  years  after  cut  down,  and  after  aa  entry  for  a  forfeiture. 

a  Roll.  Abr.  But  if  a  copyliolder  cut  trees  to  repair  his  houfe,  and  after 
508.  Moor,  ^Q  ijoi;  employ  them  accordingly,  but  fuffer  them,  after  the 
f^a'curl   '    cutting,  to  be  lotten  and  pciifli ;  this  is  a  forfeiture. 

5.  Forfeiture  by  Inclofure. 

Lit.  Rep.  Inclofing  copyhold  lands  one  from  another,  and  alfo  defacing 

PKctd^^^"'  ^''^"^-"''■^^■^s  are  forfeitures ;  for  by  thefe  means  the  evidence  of 

their  being  copyhold  v/ill  be  deftroycd. 

Hut.  102.  But  if  A.  is  feifed  in  fee  of  fifteen  acres,  by  copy  of  court- 

^;|''''^^^'  roll,  and  there  is  a  cuftom  within  the  mairor,  that  the  lord  hath 

S.  C.  uJ.  had  a  fold-courfe  within  the  manor  for  500  ewes,  in  the  held  in 

jorvatur.  which  the  fifteen  acres  lie,  itoin  Mkhaehnas  to  Ladx-dav,   and 


that  no  copyholder  might  inclofe  without  the  licence  of  the  lord ;  267.  s.c. 
and  that  if  any  inclofed  without  licence,  then  a  reafonable  fine  «<^j"<*gf^» 
(hould  be  afTefTed  by  the  lord,  or  his  fteward,  if  the  lord  would  thc^cuftom 
accept  thereof;  and  if  not,  that  then  the  copyholder  fo  inclofing  the  copy- 
(hould  be  punifhed  at  every  court  till  he  opened  the  inclofure ;  J^oi'i"™^ 
and  B.  inclofes  the  fifteen  acres,   with  an  hedge  and  fence  of  tin,  &c.  fo* 
quickfet  three  feet  deep  and  fix  feet  broad,  and  leaves  four  fpaces  that  the  lord 
of  nine  feet  broad  in  the  faid  fifteen  acres  ;  this  is  no  forfeiture,  ^^^  »nothcc 
becaufe  a  prejudice  only  to  the  lord's  fold-courfe  ;  and  that  which  But  it  was 
makes  a  forfeiture  ought  to  be  fo  to  the  copyhold  tenement ;  and  refoived, 
this  is  no  inclofure,  becaufe  all  is  not  inclofed  ;  and  forfeitures,  *'^.!^a°^j 
wnich  are  odious  m  law,  ihall  be  taken  ftnaly.  ing  the  gaps, 

this  was  an  Inclofure  aga'.n{l  the  cuftooi, 

6.  Forfeiture  for  Treafon  and  Felony. 

If  a  copyholder  commits  treafon  or  {a)  felony,  it  is  a  for-  Co.  Copyh. 

feiture  of  his  copyhold  to  the  lord,  without  any  particular  cuf-  '5°-  ^64. 

tom ;  otherwife  a  copyholder  becoming  a  traitor  or  felon,  would  ]}^on.  j.' 

have  no  punifhment  in  his  pofterity.  {a)  u  con- 

vided  of 
manflaughter,  and  allowed  his  clergy,  does  not  forfeit  without  a  fpecial  cuftom.   Lev.  263.   2  Keb.  451, 
Kor  for  outlawry,  unlels  it  be  for  a  capital  crime.    Lit.  Rep.  234.     Hetl,  127.  and  -vide  Leon.  9<;. 

By  an  attainder  of  treafon  or  felony,  of  common  right  the  {b)  i  Lev. 
copyhold  is  forfeited,    [b)  but  not  by  a  conviction  only  ;   but  *^3- 
(<r)  by  cuflom  it  may  be  forfeited  for  treafon  or  felony,  even  /^n  ^^  e*J^| 
without  a  COnviclion.        13.  ace.    2  Brownl.  Z17  to  220.  2  Ventr.  38.  ace.  Godb.  267.  contr» 

If  a  copyhold  is  granted  to  A.  for  life,  and  after,  according  to  ^  Lev.  94. 

the  cuftom,  the  reverfion  is  granted  to  B.  for  life  immediate  poji  strode  and 

tnortemy  forisfaBuram  five  aliam  determinationem  Jlat,  pradicl.  A.y  ^':"'f°"f 

and  A.  is  attainted  of  felony,  by  this  his  eflate  is  determined  ;  upon  a  writ 

for  being  in  the  eye  of  tlie  law  but  an  eftate  at  will,  his  will  is  of  error,  and 

determined  by  the  attainder,  for  by  the  attainder  he  cannot  hold  'j^^  ^^^^ 

an  eftate,  and  B.  may  take  advantage  thereof  without  any  entry  affirmed  ac- 

jnade  by  the  lord.  coriingly.    skin.  8,  9.  S.  C.  edjornaturx 

7.  Ir»  what  Cafes  a  Forfeiture  of  Part  (hall  be  a  Forfeiture  of  thq 

Whole. 

"WTiere  a  copyhold  is  holdcn  by  one  tenure,  it  is  faid,  that  4  Co.  27.  aj. 
a  forfeiture  of  any  part  is  a  forfeiture  of  the  whole,  for  there  is 
a  condition  in  law  annexed  to  the  vi'hole  eftate. 

Therefore  if  fuch  a  copyholder  commits  wafte  in  cutting  down  Roll.  Abr. 

a  fingle  tree,  this  is  a  {d)  forfeiture  of  his  whole  copyhold  ;  for  (^?*g.,j^ 

by  the  cutting  of  the  tree  which  is  to  be  employed  in  repairing  p^r  though 

the  houfcs,  is^c.  the  whole  convhold  is  impaired.  co;nmitting 

'  ^■'  ^  wallcinp&rc 

of  the  hnufe  may  be  a  fotfeitqre  qf  the  whole  houfe,  yet  it  feems  unreafonablc,  that  commitiLig  waile 
in  one  acre,  ftould  be  a  fcrfc.turc  of  the  whole  j  but  njidt  title  }}''jji(, 

3  B  4  Alfo 
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4.00.47.  a.  Alfo  it  is  faid,  that  if  a  copyholder  makes  a  feoffment  of  an 
i^RdfAbr.  ^^^^  ^^  ^^^^*  parcel  of  his  tenement,  that  this  is  a  forfeiture  of 
soc)%'ont.  '  the  whole. 

and  that  if  a  copyholder  by  licence  lets  for  years,  and  the  lelTce  makes  a  feoffment,  he  only  forfeits 
his  leafe.    Hob.  177. 

4  Co.  27.  But  if  a  copyholder  hold  three  feveral  acres  by  three  fevcral 

'^d'c"^*^      copies,  and  commits  waile  in  one  acre,  he  Ihall  forfeit  that  acre 

^gj^        "    only  j  for  though  they  are  all  in  one  hand,  yet  every  acre  is  feve- 

rally  holden,  and  to  every  acre  there  is  a  feveral  condition  in  law 

tacitly  annexed. 

4  Co.  28,  So  if  fuch  copyholder,  that  holds  three  acres,  by  three  feveral 

copies,  furrenders  to  the  ufe  of  ^.  and  his  heirs,  and  the  lord 

admits^,   tenend.  per  antiqua  Jervitia  inde  prius  debit  a  ^  de  jure 

conjuetay  and  after  A.  commits  wafte  in  one  acre,  he  fliall  forfeit 

that  acre  only,    for  the  tenetid.   continues  the  feveral  tenures, 

though  the  parcels  are  now  all  put  in  one  copy. 

4  Co.  aS.  b.       So,  if  feveral  copyholds  efcheat  to  the  lord,  and  he  grants  them 

^Leon"io     ^S^^'^  temnd.  per  antiqua  Jervitia  to  one,  and  he  commits  a  for.f 

s.  C.  zfit  feituve  in  part,  this  extends  not  to  the  whole. 

S.  P.  fer  Cur,  Cro.  Eliz.  353.  S.  C.  and  S.  P.  adjudged  \  there  being  to  each  parcel  «  feveral  baietidum 
and  reddtndum, 

8.  Who  (hall  be  affecbed  by  a  Forfeiture,   or  take  Advantage 

thereof. 

Roll.  Abr.  If  there  be  a  tenant  for  life,  the  remainder  in  fee  of  a  copy.. 
5°9-  hold,  and  the  tenant  for  life  commits  a  forfeiture,  (^r)  this  fhall 

Cro.  Eliz.  I'll  -1  '   \   / 

59S.  880.    J^ot  bind  tae  remamder-man, 

Noy,  4z.  fide  Moor,  49.  and  Dalf.  49.  cent,  [a)  But  by  the  fjpeclal  cuftom  it  may  bind  the  re- 
mainder.    9  Co.  107. 

9  Co.  107.  But  though  this  fhall  not  afFe£l:  the  remainder  man,  yet  if 

S*  ^'^'^'  ^^^'^^  ^^  ^  copyholder  for  life,  the  remainder  to  another  for  life, 

(*>)  Butif  or  in  fee,  and  the  firft  copyholder  commits  a  forfeiture,  he  in 

there  be  a  remainder  fhall  not  {b)  enter,  but  the  lord  fliall  hold  it  during  the 

fo?iife°'tnd  ^'^^  °^  ^^«  fi^^  copyholder  •,  for  copyhold  eftates  are  not  like 

the  lord  thofe  at  common  law,  where  in  fuch  cafe  the  eftate  for  life  being 

make  a  leafe  ended,  he  in  remainder  may  enter  immediately. 
to  com-  •'  ■ 

mence  after  the  end,  forfeiture,  or  determination  of  the  eftate  for  life,  and  the  copyholder  commit  a  for- 
feiture, and  the  lord  will  not  enter,  the  leffee  may.     a  Leon.  73.     9  Co.  197. 

Cro.  Eliz.  If  a  furrender  be  made  to  the  ufe  of  A,  for  life,  the  remainder 
*79'  to  B.   in  fee,    and  A.  fufFer  three  proclamations  to  pafs,   and 

make  no  claim,  yet  fhall  not  B.  forfeit  his  remainder,  for  the 

cuftom  fhall  be  taken  ftri6i:ly. 
Roll.  Abr.         If  a  copyholder  leafe  for  years  by  licence  of  the  lord,    and 
J09.   Vide    jjftej.  ji^g  leiTee  make  a  feoffment,  this  fhall  forfeit  (f )  onlv  his 

JjOb»  177  \    f  d 

Palm.  -84.    eftate,  and  not  the  eftate  of  the  copyhtlder. 

5  Roll.  Rep.  372.  (c)  If  a  copyholder  make  a  leafe  for  a  yeir,  and  another  leafe  In  reverfion  not 
Warranted  by  any  cuftom,  though  this  fecond  leafe  be  a  forfeiture,  yet  the  firll  leafe  is  good.  Roll. 
Abr,  503.     Cro.  Car,  234. 

Co.  Copyb        ^^  ^  copyholder  tenant  in  tail  commit  a  forfeiture,  hrs  ifTue  is 

335.  Vide    bound  by  it. 

Sid.  314.     a  Sand.  422.  LelTeC 


Leflee  for  years  (hall  take  advantage  of  a  forfeiture  committed  Roll.  Abr. 
by  a  copyholder  of  the  manor,  for  he  is  domitius  pro  tempore.  5'^9- 

If  there  be  a  lord  of  a  manor,  in  which  there  are  copyholders  Browni.i3si* 
tenants  of  the  manor,  and  the  lord  grant  to  a  ftranger  the  free-  ^'■'^'  '^^^• 
hold  of  a  copyhold  in  fee ;  though  by  this  the  tenement  is  divided  ^'if/.  .q"  ' 
from  the   manor,    and  not   demifablc   by  copy  again,    yet   the  (a)  So,  if 
(fl)  grantee  of  the  freehold  fhall  take  advantage  of  a  [h)  forfeiture  ^l^^Sf^tec 
committed  [c)  after  by  the  copyholder,  for  he  ought  to  pay  his  leafe  for 
rent  to  the  grantee.  years  of  the 

freehoid,  the 
Jeflee   fljall    take   advantage   of  a   forfeiture   committed  after.     Roll.  Abr.  510.       Cro.  Eliz.  499; 

Moor,  393.     Owen,  63. After  the  leafe  made,  and  before  the  commencement  of  it.    Moor,  393. 

(^)  Such  forfeitures  as  accrue  by  reafon  of  the  cuilom,  are  difcharged,  but  not  forfeitures  at  common 
law;  as  wafte,  &c.  Moor,  393.  Owen,  63.  4  Co.  24.  b.  25.3.  (t)  But  not  of  a  forfeiture  com- 
^]itted  before  the  grant;  for  the  grant  of  the  freehold  made  by  the  lord  before  entiy,  impHes  an  ajTent 
that  the  copyholder  fhall  continue  his  eftate,  and  fo  is  in  nature  of  a  confirmation.  Owen,  63-  and  -vide 
Latch.  227.  Palm.  416 — The  copyholder  commits  treafon,  and  the  lord  aliens  the  manor;  and  aftec 
the  copyholder  is  attainted  by  ^.CL  of  patliament,  whether  the  alienee  ihall  Cake  advaritage  of  the  iox-^ 
lieiture,  2  Vent.  3S,  39.  duh'itatur. 

If  a  copyholder  commit  a  forfeiture,  and  the  lord  of  the  ma-  Cro.  jac. 

nor  die  before  entry  or  feifure  for  the  forfeiture,  he  in  reverfion  3oi-   Buift. 

or  remainder  fhall  not  take  advantage  of  the  forfeiture  committed  j^oci.  -izol 

before  his  time.  s.  p.  re- 

folved  fer 
Cut.  The  fucceeding  lord  fhall  not  take  advantage  of  wafte  done  in  the  time  cf  the  preceding  lord  j  but 
if  there  be  lord  and  two  coparceners  copyholders,  and  one  makes  a  feoffment  in  fee  of  her  part,  and  then 
the  lord  makes  a  leafe  of  the  manor  j  though  the  leflee  can  take  no  advantage  cf  the  forfeiture,  yet  the 
heir  of  the  leflbr  may.  Palm.  446.  Latch.  227.  adjudged.  ^  The  diverfity  between  a  feoftmenc  and 
other  forfeitures ;  and  ^  If  the  leflbr  outlives  the  leafe,  whether  he  may  take  advantage  cf  the  for- 
feiture. [If  there  be  a  tranfmutation  of  pofTeflion  by  a  feoffment  or  fine,  it  divcfts  the  lord's  right, 
becaufe  It  gains  a  fee-fimple  to  the  perfon  to  whom  it  is  made  or  levied.  In  th.it  cafe,  therefore,  and  in 
that  cafe  only,  the  fucceeding  lord  may  take  advantage  of  the  forfeiture,  becaufe  the  a£l  of  forfeiture 
defttoys  the  eftate.     Doe  v.  Hellier,  3  Term  Rep.  173.  J 

If  a  copyhold  manor  defcends  on  two  coparceners,  and  a  copy-  Saik.  iSg. 
holder  commits  wafte,  and  makes  a  leafe,  which  are  agreed  to  be  p'-  -'»•  Eaft- 
forfeitures,  and  after  one  of  the  fillers  dies,  the  furviving  copar-  weeks"ad- 
cener  fhall  not  take  advantage  of  the  forfeiture  ;  for  the  eleftion  judged  by 
to  take  advantage  of  the  forfeiture  muft  be  made  by  them  both,  li^^^l'^'}* 
which  cannot  be  after  the  death  of  one  of  them.  Bienco, /:-,»?. 

Powel  5  who  held  alfo,  that  where  there  are  two  coparceners,  and  one  will  take  advantage  of  a  forfeiture, 
and  the  other  not,  there  muft  be  an  apportionment.     V\di  title  Cbfaranen. 

9.  What  Perfcns  (hall  be  excufed  from  a  Forfeiture. 

There  were  feveral  cafes,   in  which  feme  coverts  and  infant  Cro.  Elir. 
copyholders,  fe'c.  were  obliged,  on  pain  of  forfeiting  their  copy-  4'}9-  Moor, 
holds,  to  obfcrve  the  cufloms  of  the  manor.  ^^^^^     °  * 

As,  if  the  hulband  denied  to  pay  rent,  or  do  fuit,  this  was 
holden  a  forfeiture  for  ever  •,  for  the  lord  mull  have  his  fer- 
vices. 

So,  if  the  hufband  commits  [d)  wafte,  and  dies,  this  (hall  bind  Roll..  Abr. 
the  wife.  5°9-     „" 

I'alm.  354. 
7  Roll.  Rep.  372.  (</)  Sccui,  If  he  made  a  leafe,  unlcfs  fhe  did  any  tMng  to  confirm  it  after  his  death. 
Gjlb.  Ten.  228.  Savernc  v.  Smith,  Cro.  Car.  7.  Palmer,  383.  S.  C.  2  Roll.  Rep.  34.4..  361.372. 
S.  C.     Godb.  345.  S.  C.     1  Roil.  Air.  309.  S.  C.     See  too,  Hedd  v.  Choline.-,  Cro.  £liz.  j.^9. 

Alfo 
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But  for  this  Alfo  in  copyhold  manors,  where  the  cuftom  Is>  that  the  heir 
•vtiieSCo.  (ij.jj  come  in  and  be  admitted,  and  if  he  doth  not,  proclamation 
Style,  3?7.  ^^^^^  he  made  for  him  to  come  in,  and  fo  on  in  the  two  next 
Cro.  jac.  courts,  otherwlfc  that  the  lord  ftiould  feife  as  forfeited  ;  it  was 
Lpon."co  ^o^<^C">  that  a  feme  covert  was  bound ;  and  by  fome  opinions, 
4  Leon.  30,  the  lord,  after  fuch  proclamations,  might  feife  the  copyhold  of 
31.  Carth.  an  infant  heir  till  he  came  in  and  was  admitted,  and  might  re- 
ComVnS.  ^^^^'^  ^^^^  mefne  profits  without  being  anfwerable  for  them. 

But  now  by  9  Geo.  1.  cap.  29.  it  is  enabled,  "  That  no  infant 
*'  or  feme  covert  ihall  forfeit  any  copyhold  mefluages,  &c.  for 
*«  their  neglect  or  refufal  to  come  to  any  court  or  courts,  to  be 
*'  kept  for  any  manor  whereof  fuch  mefluages,  ^c.  are  parcel, 
**  and  to  be  admitted  thereto  ;  nor  for  the  omiflion  or  denial  to 
^*  pay  any  fine  or  fines  impofed  or  fet  upon  their  or  any  of  their 
**  admittances  to  any  fuch  copyhold  mefluages,  isfc."  But  vide 
the  fl:atute,  and  the  remedies  therein  appointed  for  the  lord  for 
his  fines,  i5'c, 

10.  Where  the  Forfeiture  fliall  be  faid  to  be  difpenfed  with, 

Bfowni.?49.  If  the  tenant  appear  not  in  court  after  perfonal  warning,  and 
iusnot^°'    the  lord  {a)  amerce  him,  [I?)  this  is  a  difpenfing  with  the  for- 

eftreatedcr      fciturc. 

kvied.  Leon.  104.  {i)  Acceptance  of  rent  after  a  kafs  made,  is  a  difpenfation  ;  fo  is  the  accepting 
«f  any  fervices.     Keb.  15.  If  the  lord  does  not  enter  before  the  tenant  repairs,  the  forfeiture  is 

purged  :  alfo  it  hath  been  adjudged,  that  employing  trees  in  repairs  five  years  after  they  were  cut  down, 
was  a  purgation  of  the  forfeiture,    a  Sid.  S. 

Cro.  Car.  Btit  if  a  copyhoIdcr  makes  a  leafe  for  years,  and  after  furren- 

*33-  J°n"»  ders  to  the  ufe  of  the  lord,  and  he,  (c)  not  having  notice  of  the 

j'ud^ged".  *      leafe,  accepts  the  furrender  j  this  is  no  difpenfing  -with  the  for- 

KoU.  Abr.     feiture. 

510.  s.  c, 

{c)  But  the  lord  (hall  be  prefumed  to  have  notice  of  the  failure  of  fuit  of  court,  non-payment  of  rent, 

&c.    2  Vent.  38. 

Lev.  26.  If  he  that  is  dominus  pro  tempore  of  the  manor,  admits  one  to 

adjudged.  ^  copyhold,  he  thereby  difpenfes  with  all  precedent  forfeitures, 

.s.V. 'ad'-  "Ot  only  as  to  himfelf,  but  alfo  as  to  him  in  reverfion,  {d)  for 

judged.  fuch  new  grant  and  admittance  amounts  to  an  entry  for  the  for- 

{_d)  Winch,  feiture  and  a  [e)  new  grant  (/). 

Jac-.  loi.  (e)  If  a  copyliolder  commits  a  forfeiture,  and  then  he  that  hath  right  releafes  to  him  ;  this 
is  a  difpenfation,  for  now  he  hath,  as  it  were,  another  eftate,  of  which  he  hath  committed  no  forfeiture. 
Moor,  393.  Latch.  227.  [(/)  Any  afts  equally  folcmn  will  amount  to  a  difpenfation  ;  as  prefent- 
nient  by  the  homage  of  the  death  of  the  tenant  who  committed  the  forfeiture,  proclamations  for  the  heir 
to  come  in  and  be  admitted.  And  qu.  Whether  the  ftatute  of  limitations  will  not  operate  as  a  bar  to  the 
lords  right  of  eotry  after  twenty  years  ?     3  Term  Rep.  171,2,  3.] 

Lfv.  16.  But  the  lord  by  wrong  or  difleifin  cannot  by  fuch  admittance 

fir  Cu>uim.   purge  tlie  forfeiture  as  to  the  rightful  lord. 
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(M)  Copyholds,  where  and  how  to  be  fued  for  and 

recovered, 

IN  all  real  anions,  or  that  concern  the  realty,  a  copyholder  Co.  LI% 
-*•  cannot  [a)  emplead  or  be  empleaded  any  where  but  in  the  ^°'  *•      . 
lord's  court,  for  there  being  a  court  for  that  purpofe,  and  the  Moor,  68. ' 
lord  judge  thereof,  it  is  his  duty  and  intereft  to  determine  the  (a)  Shall 
controverfies  of   his   tenants,    and  therefore  not  cognizable  at  i^^.k^^heir 

'  o                           plamc  in  the 

COmjTlOn  law.  lord's  court, 

and  make  proteftation  to  follow  it  in  nature  of  one  of  the  king's  writs,  as  formedon,  aflife,  &c.  Co» 
Lit.  60.  a.     Co.  Copyh.  142,  143.      f 

But  a£lIons  {L)  merely  perfonal,  the  copyholder  may  fue  at  Co.Copyh. 
common  law.  H?;^(f)|f 

years  of  a  copyholder  cuts  down  the  trees,  the  copyholder  (hall  fue  In  the  lord's  court  to  punifli  this 
eftence.  Co.  Copyh.  143.  Where  a  copyholder  may  have  cafe  againft  the  lord  or  a  ftranger,  for  an 
an  injury  done  the  aommon  belonging  to  his  copyhold,  vide  Roll.  Abr.  106.  a  Leon.  201,  202, 
2  fiiownl.  146. 

The  lord  of  the  manor  (c)  may  plead  or  be  empleaded,  and  Cro.EHz. 
avow  for  the  rent  or  fervices  of  his  copyholder  in  any  court  SH-  Roll, 
of  WefiViitiJIcr;  for  he  hath  aji  eftate  at  common  law  in  the  rent,  (/j'^Vor** 
and  it  is  due  to  him,  on  the  fame  grounds  in  law  as  the  rent  of  oJierwife  he 
freehold  lands.  .  ,       ,  ^  „  ^""•'^  >": 

judge  and  patty.    Salk.  lib,  pi.  5. 

If  upon  a  plaint  in  the  lord's  court  an  erroneous  judgment  be  Co.  Lit. 
given,  no  writ  of  fajfe  judgment  lies,  in  refpecl  of  the  bafen.efs  ^°-  ^* 
of  the  eftate,  being  in  the  eye  of  the  law  but  an  eftate  at  will ;  ^oor,  68.  * 
{d)  but  he  fhall  have  a  petition  to  {e)  the  lord  in  nature  of  a  writ  F.N.B.  12. 
of  falfe  judgment,  and  therein  aflign  errors,  and  have  remedy  i^\  ^^  ^^^^ 

.      J.      '^  '  o  '  •'    juds^menc 

aCCOrdmg  to  law.  may  be  re- 

verfed  by  a  bill  in  Chancery.  Lnne,  9?.  Roll.  Abr.  373. — —But  a  bi.l  exhibited  in  Chancery  to  com- 
pel the  lord  to  receive  a  peiiiion  ior  revcrfing  a  common  recovery  was  difmified.  Vern-  367.  And  the 
difmiflion  a  r.rmed  in  the  Houfe  of  Lcrds ;  for  common  recoveries  not  being  adverfary  fuits,  but  com- 
mon aflurances,  equity  ought  rather  to  fupply  derefts,  than  aflift  in  annulling  the.-n.  Shpw,  P.  C.  67. 
(e)  Where  the  king  is  lord,  the  tenant  may  be  relieved  by  bill,  or  petition  to  the  king  in  the  Exchequer- 
chamber.    Roll.  Abr.  535.     Lane,  98. 


If  a  copyliojder  furrenders  to  the  ufe  of  B.  upon  truft,  that  he  Leon,  2. 
fliall  hold  the  land  until  he  hath  levied  certain  money,  and  that  ^"^JJ^*"^^ 
after  he  ftiall  furrender  to  the  ufe  of  C;  the  money  is  levied,  and  cording  to" 
B.  is  required  to  make  a  furrender  to  the  ufe  of  C,  and  refufes,  confciencc. 
and  C.  exhibits  his  bill  to  the  lord  of  rhe  manor  againft  B.;  if  B.  ^^'jf"'.^^^' 
refufes,  the  lord  may  feize,  and  admit  C,  to  the  copyhold  }  for  Roll.  Abr. 
in  fuch  cafes  he  is  {/)  chancellor  in  his  own  court.  539- 

4  Co.  30.  b. 
—So,  if  a  furrender  be  made  to  the  ufe  of  another,  without  expreflirg  wh.n  eftate  he  fliall  have,  a 
cuilom,  that  the  lord  msy  grant  it  in  fee  to  hijn  for  whofe  ufe  the  furiend-r  was  made,  is  good  ;  for  he 
is  chancellor  Vn  his  o.vn  court,  and  therefore  it  is  realbnable  that  he  fliould  determine  a  thing  left  thus 
uncertain.     Cro.  Eliz.  393. 

A   [g)  leiTee  of  a  copyholder  for   a  year  fliall    maintain    an  4  Co.  26. 
ejeclment,  for  the  common  law  warrants  his  term,  and  therefore  \^\  ^'''^' 

J  J         .         .  .      y         .  J  .  ■  ioi  d  COIO- 
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mits  the  gives  him  remedy  in  cafe  he  be  oufled  ;  fo,  may  leflee  bv  (a)  H- 
thf  bod  °Lj  ^^^'^^  •  ^^^°»  where  by  cuftogi  a  copyholder  may  make  a  leafe, 
Jands°of  an''  ^^c»^  leflec  may  maintain  an  ejc£lment. 

infant  according  to  cuftom,  till,  &c.  and  the  commitcee  is  ejefteJ,  he  may  have  an  ejefHione  cufiod'nr, 
Leon.  328.  Cro.  Eliz.  224.  [a)  For  by  the  licence,  the  lord  gives  up  his  power  of  judging  or  de- 
termining about  the  leafe :  But  ^  Whether  a  leafe  without  licence,  and  not  warranted  by  the  cuftom, 
being  good  againft  all  perfons  except  the  lord,  the  kdec  may  maintain  an  ejetSlment ;  and  -vide  Cro. 
I!iz.452.  676.  Moor,  560.  pi.  776.  Owen,  18.  Stile,  380.  Hetl.  127.  By  which,  it  feeras,  he 
may  ;  but  Cro.  Eliz.  395.  465.     J^Ioor,  50.     Brownl.  40.  coat.    See  Gilb.  Ten.  21 3-4-5. 

4  Co.  30.  b.  If  the  wife  of  a  copyholder  in  fee,  by  fpecial  cuftom  reco- 
S^c'^'b'°'  ^^^^  dower  by  plaint  in  the  court  of  the  manor,  and  50/.  da- 
three'jud^ges  mages,  an  adion  of  debt  will  not  lie  at  common  law  for  the 

againft  one ;    damages, 
and  at  ano- 
ther day  it  was  holden  by  three  judges,  that  the  aftion  lay,  becaufe  the  court  baron  could  not  award  exe- 
cution for  fo  great  damages,  though  they  were  well  afleffed  there.     Cro.  El.  426.  S.  C.  adjomaiur, 
floll.  Abr.  600. 
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{h")  4  loft.  ^^ORONERS,  fo  called  {b)  becaufe  they  deal  principally  with 
*Y'ft  -  ^->*  P'^^^  ^^  ^^^  crown,  are  very  [c)  ancient  oiBcers  at  com- 
(c)2i*nft.'3.  ^on  law,  who,  in  former  days,  were  the  principal  {d)  conferva- 
S.P.C.48.  tors  of  the  peace  within  their  counties  :  there  ftill  ought  to  be  a 
?1{  And  the  ^^'^'^^^^  number  of  them  in  every  county,  in  fome  more,  in  others 
coroner  may  l^fs,  according  as  the  ufage  hath  been. 

now  bind  any  pevfoa  to  the  peace  who  makes  an  affray  in  his  prefence.  2  Hawk.  P.  C.  c.  8.  §  5. 
F  N.B.  397.    ainft.  175.     4  loft.  271. 

a  H.  n.  P.  [Coroners  are  of  three  kinds,  viz.  i.  Virtuie  officii.  2.  Viriute 
C-  53-  cart.tfi've  commijftoms.     3.   Virtute  eleciionis. 

{e)  The  I.  The  corouer  virtuie  officii  is  the  chief  juftice  of  the  King's 

other  judges  ^ench  [e),  who  by  virtue  of  his  office  is  chief  coroner  of  Eng" 
are  fovereign  ^^"dy  And  though  no  man  who  is  killed  in  open  rebellion  can 
coroners.       forfeit  lands  or  goods,  for  he  cannot  be  attainted  after  his  death  ; 

?r '^Co^^*  y^^*  '^^  ^^  ^^^*^  ^/)'  *^^*  ^^  ^^^  ^^^^^^  juftice  of  the  King's  Bench, 
*  *  as  fupreme  coroner,  upon  view  of  the  body  of  one  killed  in  re- 
bellion, makes  a  record  of  it,  and  returns  it  into  the  King's 
Bench,  he  ftiall  forfeit  his  lands  and  goods.  But  Lord  dke  is 
miftaken  as  to  the  forfeiture  of  lands  :  goods  indeed  may  be  for- 
feited by  fuch  a  record. 

2.  Coroners  virttite  carts  five  commijftoms ,  are 'where  by  a 
grant  to  a  lord  or  a  corporation,  they  have  power  to  make  or  be 
coroners  within  their  franchife.     Thus,  the  mayor  of  LcndQii  is, 

6  by 
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by  charter,  coroner  of  London ;  the  bifhop  of  E/y  has,  by  charter 
o£  H.  7.,  power  to  make  coroners  within  the  ifle  of  Ely;  and 
Queen  Catherine  had  the  hundred  of  Cobridge  granted  to  her  by 
the  king  in  35  i:/^  8.,  witli  power  to  nominate  coroners.  And  in 
Itat.  28  £.  3.  c.  6.,  which  confirms  the  eledion  of  coroners  to 
the  counties,  there  is  a  faving  to  the  king  and  others,  who  ought 
to  make  coroners  within  their  franchifes. 

There  are  two  great  precindts  too,  that  by  the  king's  grants  The  adml- 
have  power  of  granting  or  having  coroners,  viz.  the  jurifdiftion  pityc'a'ma 
of  the  admiralty,  and  the  verge  j  the  former,  for  inquifitions  of  ipori^arma 
death  on  the  high  feas ;  the  latter,  within  the  verge.     The  co-  of  tiie  fea 
roner  of  the  admiralty  is  appointed  by  the  lord  high  admiral:  "'/'''^^^f' 
the  appointment  of  coroner  of  the  verge  is  fettled  in  perpetuity  thTs','atmoft 
in  the  lord  fteward,  or  lord  great  mailer  of  the  king's  houfe  for  isoniy  a 
the  time  being.  .   .^..„.       . .   ,  concurrent 

o  J urifdittion  With  the  county  coroner*.     aSu.  1097, 

3.  Coroners  virtu fe  eleBionisy  are  thofe  who  by  flat.  Wefl.  i, 
c.  10.  and  ftat.  28  i!.\  3.  c.6.  are  eligible  by  the  county  in  the 
county  court  by  the  king's  writ  de  corotmtore  e/igerido.^ 


(A)  Of  the  Qualifications,  and  Manner  of  choofing 
and  appointing  a  Coroner. 

(B)  In  what  Places  he  hath  Jurifdldion. 

(C)  Of  his  Authority  and  Duty  in  taking  Inqui- 
fitions. 

(D)  Of  traverfing  and  quafhing  fuch  Inquifitions 

(E)  Of  his  Power  as  to  Bills  of  Appeal,  Appeals  of 
Approvers,  and  the  Abjuration  of  a  Felon. 

(F)  Where   the  A<fl   of  one  Coroner  fhall  be  as 
effedual  as  if  done  by  all. 

(G)  Of  the  Fees  that  he  may  lawfully  take. 

(H)  Of  difcharging   him,    and   for   what  Mifde- 
mefnours  puniflied. 


(A)  Of  the  Qualifications,  and  Manner  of  choofing 
and  appointing  a  Coroner. 

(j)  In  an-  "hY  WeJ}m.  I.  made  3  Ed.  i.  cap.  10.  it  is  ena£led,  "  That 
cient  time,  Jj  u  througli  all  fliires  fufEcient  men  fliall  be  chofen  to  be  co- 
this  degree  "  roners,  of  the  molt  loyal  and  wife  [a)  knights,  which  know, 
werecbofen.  «  will,  and  may  beft  attend  upon  fuch  offices,  and  which  law- 
^  ^6^' The  **  ^"^^y  ^^^^  attach  and  prefent  pleas  of  the  crown." 

Hatute  of  Merton,  made  before  this  aft,  fuppofes  them  to  have  been  knights.  23  AfT.  pi.  7.— And 
in  the  writ  de  coronatcre  excnerando,  his  not  being  a  knight  is  mentioned  as  a  fufficient  caufe  for  the 
difcharge  of  a  coroner.  Regifter,  177.  F.  N.  B.  164.  4  Inft.  271.  But  as  the  chief  intent  of  this 
ftatute  was  to  prevent  the  choofing  of  perfons  of  mean  ability,  it  feems  the  defign  of  it  is  fufficiently  an- 
fwered,  by  choofing  men  of  fubftance  and  credit ;  and  as  the  conftant  ufage  for  fcveral  ages  pall  has  been 
accordingly,  it  feems  to  be  no  objeftion  at  this  day,  tliat  the  perfon  chofen  is  not  a  knight,  a  Leon. 
lio.     z  Hawk.  P.  C.  c.  9.  ^  3. 

By  the  14  -E'.  3.  Jlat.  i.  cap.  8.  it  is  ena£l:ed,  "  That  no  coro- 
**  ner  be  chofen  unlefs  he  have  land  in  fee  fufficient  in  the  fame 
*'  county,  whereof  he  may  anfwer  to  all  manner  of  people." 
CJ)Butnone  By  the  z%  E.  3.  cap.  6.  it  is  enabled,  "  That  all  coroners  of 
but  free-  tc  f\iQ  counties  {hall  be  chofen  in  the  full  counties,  by  the  (3)  com- 
votes."  ^'  "  mons  of  the  fame  counties,  of  the  moft  meet  and  lawful  people 
F.  N.  B.  **  that  lliall  be  found  in  the  fame  counties,  to  execute  the  faid 
164.  ((  offices  ;  (t-)  faving  always  to  the  king,  and  other  lords  who 

aHawk.  ^*  **  ought  to  make  fuch  coroners,  their  feignories  and  franchifes.'' 

P.  C.  c.  9.  ^  10.  For  none  but  fuch  are  fuitors  to  the  county-court,  2  Inft.  99.  i  Roll.  Abr. 
121  (c)  Such  franchifemay  be  claimed  by  the  king  by  prefcription  ;  but  is  a  privilege  of  fo  high  a 
nature,  that  no  one  can  well  entitle  hi  mfelf  other  wife  than  by  grant  from  the  crown.  Co.  Lit.  114.  a. 
a  Hawk.  P.  C.  c.  9.  §  11. 

a  Hawk.  Although  they  are  chofen  by  the  county,  yet  it  muft  te  pur- 

P.C.  c.  9.  fuant  to  the  king's  writ  iffiaing  out  of  and  returnable  into  Chan- 
^  ^*  eery;  but  as  their  authority  proceeds  from  the  ele£lion,  it  does 

not  determine  by  the  demife  of  the  king  :  hence  alfo,  if  they 
a  Inft.  174.  prove  infufficient  to  anfwer  the  fines  and  duties  incumbent  oa 

them,  the  county,  as  their  fuperior,  fhall  anf\rer  for  them. 
2  Hawk.  The  writ  for  the  election  of  a  coroner  firft  recites  the  death  or 

p.  c.  c.  9.  difcharge  of  one  or  more  former  coroners,  and  then  commands 
L/shaii  be  the  fheriffto  caufe  one  other,  or  more  as  the  cafe  is,  to  be  chofen 
adminiitered  in  a  fuU  couuty-court,  by  the  aflent  of  the  county,  according  to 
^h'^ftT-ff  ^^^^  ^°^"^  °^  '■^^  ftatute  in  that  cafe  made  and  provided;  who 
a  Hawk."  having  taken  his  (d)  oath  in  the  ufual  manner,  may  do  all  things 
P.  C.  c.  9.  which  belong  to  the  office  of  a  coroner,  fsV. ;  and  then  it  cou- 
M  See  the  cludcs  witli  Commanding  the  (heriff  to  {e)  certify  to  the  court  tlic 
form  of  fuch  name  of  the  perion  chofent 

certiEcate  inRaft.  £nt.  133.  ^ 


(B)  In  what  Places  he  hath  Jurirdldion. 

A   Coroner  hath  no  jurlfdlclion  of  ofFencea  committed  on  the  3inft.  113. 
^*'  {e)  open  feas,  between  the  high  and  low-water  mark,  when   5  ^o.  107. 
the  tide  is  in  ;  but  he  hath  an  authority  over  offences  committed  p  c!\"g. 
in  fuch  places  when  the  tide  is  out.  %  14. 

[a)  By  fome 
it  Is  laid  down  as  a  rule,  that  he  may  inquire  of  a  felony  committed  on  the  arms  of  the  fca,  where  a 
man  may  fee  from  the  one  fide  to  the  other.  Owen,  132.  Moor,  Sgz.  H.  P.C.171.  S.  P.  C.  51. 
[It  is  faid,  that  this  is  not  part  of  the  fea.  Fitz.Coron.  399.  4  In.t.  140.  2  Roll.  Abr.  169.]  [An 
information  was  granted  againft  a  captain  of  a  man  of  war  lying  in  Pcnjhiutb  harbour,  for  retufing  to 
let  the  coroner  of  Portjmouth  come  on  board  to  hold  an  ioquelt  on  the  body  of  a  perfon  who  had  de- 
llroycd  himfelf  in  the  cabin<     R.  v.  Solgard,  2811.1097.     Andr.  237.] 

At  common  law,  the  coroner  of  the  county  could  not  inter-  2  Inft.  550, 
meddle  with  offences  done  within  the  verge  of  the  king's  court ;  ^  Hawk, 
nor  the  coroner  of  the  hoftel  or  king's  houfe,  with  thofe  com-  /,.[ 
mitted  in  the  county  without  the  verge  ;  which  proved  inconve- 
nient, by  reafon  of  the  removal  of  the  king's  court  before  an  in- 
quefl  could  be  taken. 

By  the  flatute  of  articull  fuper  chartas^  cap.  3.  it  is  ordained, 
<*  That  from  thenceforth  in  cafes  of  the  death  of  men,  whereof 
**  the  coroner's  office  is  to  make  view  and  inqueft,  it  fliall  be 
**  commanded  to  the  coroner  of  the  county,  that  he,  with  the  co-  *,^^\  ^^f 
"  roner  of  the  king's  houfe,  fliall  do  as  belongeth  to  his  office,  under  this 
<'  and  enrol  it,  ^c."*  head. 

If  an  indictment,  taken  before  the  coroner  of  the  county  and  4  Co.  46. 
the  coroner  of  the  king's  houfe,  do  not  appear,  on  the  face  of  it,  }'J^P^  '"^ 
to  have  been  of  an   offence  within  the  verge,  it  is  infufficlent ;  21'nft.  j-o. 
for  it  fliall  not  be  faid  to  be  goou,  as  taken  before  the  coroner  of  *  Hawk. 
the  county ;    and  void  as  taken  before  the   other  j    for  it   was  ^  ^'  ^-  9" 
taken  entirely  before  them  both,  and  perhaps  the  coroner  of  the 
houfe  was  the  principal  adlor,  and  the  jury  moftly  fwayed  by  his 
dirediions. 

If  the  fame  perfon  be  coroner  of  the  county,  and  alfo  of  the  4  Co.  46.  s. 
kinff's  houfe,  an  indictment  of  death  within  the  verge,  taken  be-  3  J"'*-  '54- 
fore  him  as  coroner  both  of  the  county  and  of  the  king's  houfe,  s.c.  butnu 

is  good  •{■.  refolutioa. 

2  liawk. 
P.  C.  S.  C.  c.  9.  5  17.   agreed,  becaufe  the  mlfchkf  is  remedied  as  we!)  when  both  offices  ire  in  the 
fame  perfon,  as  when  they  arc  in  divers.     -J-  But  it  muft  be  laid  to  be  within  the  verge.    2  Hawk.  P.  C, 
c.  9.  §  16. 

By  the  33  H.  8.  cap.  12.  it  is  enabled,  "  That  all  Inquifitlons 
<*  upon  the  view  of  perfons  flain  within  any  of  the  king's  palaces 
"  or  houfes,  or  any  other  houfe  or  houfes,  at  fuch  time  as  his 
"  majeily  fhall  happen  to  be  there  demurrant  or  abiding  in  his 
*'  royal  perfon,  fhall  be  taken  by  the  coroner  for  the  time  being 
**  of  the  king's  houfehold,  withotit  any  adjoining  or  affilling  of 
**  another  coroner  of  any  fhire  within  this  realm,  by  the  oath  of 
*'  twelve  or  more  of  the  yeomen,  officers  of  the  king's  houfehold, 
*'  returned  by  the  two  clerks  controllers,  tlie  clerks  of  the  check, 
^  and  the  clerks  marflials,  or  one  of  them  for  the  time  being  of 
"~  "  the 
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**  the  faid  houfeholcU  to  whom  the  faid  coroner  of  the  fame  houfr- 
*'  hold  {hall  dire£t  his  precept  -,  which  coroner  fhall  be  from  time 
**  to  time  appointed  by  the  lord  great  niafter,  or  lord  fteward 
•*  for  the  time  being  \  and  that  the  faid  coroner  fliall  certify  under 
,  **  his  feal,  and  the  feals  of  fuch  perfons  as  fliall  be  fworn  before 

«*  him,  all  fuch  inquifitions  before  the  faid  lord  mafter,  or  lord 
<*  ileward." 

(C)  Of  his  Authority  and  Duty  in  taking  Inquifitions. 

"DY  the  4  jE.  1.^.  a.,  commonly  called  the  flatute  D^  Officio 
"*-'  Corcnatorisj  it  is  ena£led,  "  That  the  coroner,  upon  informa- 
**  tion,  {hall  go  to  the  place  where  any  be  flain,  or  fuddenly 
**  dead,  or  wounded,  and  fhall  forthwith  command  four  of  the 
•*  next  towns,  or  five  or  fix,  to  appear  before  him  in  fuch  a 
**  place ;  and  when  they  are  come  thither,  the  coroner,  upon  the 
**  oath  of  them,  {hall  inquire  in  this  manner,  that  is,  to  wit,  if 
*'  they  know  where  the  perfon  was  flain,  whether  it  were  in  any 
**  houfe,  field,  bed,  tavern,  or  company,  and  who  were  there  ; 
•'  likewife  it  is  to  be  inquired  who  were  culpable,  either  of  the 
**  aft,  and  who  were  prefent,  either  men  or  women,  and  of  what 
*'  age  foever  they  be,  (if  they  can  fpeak,  or  have  any  difcretion,) 
*'  and  how  many  foever  be  found  culpable  by  inquifition,  in  any 
•*  the  manners  aforefaid,  they  fliall  be  taken  and  delivered  to  the 
**  {heriff,  and  fhall  be  committed  to  the  gaol ;  and  fuch  as  be 
•'  founden  and  be  not  culpable,  {hall  be  attached  until  the  coming 
•'  of  the  juftices,  and  their  names  {hall  be  written  in  the  co- 
«»  roner's  rolls :  If  it  fortune  any  fuch  man  to  be  {lain,  which  is 
**  found  in  the  fields,  or  in  the  woods*,  firft,  it  is  to  be  inquired, 
**  whether  he  were  flain  in  the  fame  place  or  not ;  and  if  he 
**  were  brought  and  laid  there,  they  {liall  do  as  much  as  they 
**  can  to  follow  their  {leps  that  brought  the  body  thither,  whe- 
**  ther  he  were  brought  upon  an  horfe  or  in  a  cart ;  it  fhall  be 
•*  inquired  alfo,  if  the  dead  perfon  were  known,  or  elfe  a  ftranger, 
**  and  where  he  lay  the  night  before  ;  and  if  any  be  found  cul- 
«  pable  of  the  murder,  the  coroner  fhall  immediately  go  into  his 
**  houfe,  and  fhall  inquire  what  goods  he  hath,  and  what  corn 
•'  he  hath  in  his  grange,  and  if  he  be  a  freeman  they  {hall  in- 
<*  quire  how  much  land  he  hath,  and  what  it  is  worth  yearly ; 
**  and  further,  what  corn  he  hath  upon  the  ground  ;  and  when 
**  they  have  thus  inquired  upon  every  thing,  they  {hall  caufe  all 
*'  the  land,  corn,  and  goods  to  be  valued  in  like  manner,  as 
**  if  they  {liould  be  fold  incontinently  ;  and  thereupon  they  {liall 
<*  be  delivered  to  the  whole  townfhip,  which  fliall  be  anfwerable 
**  before  the  juflices  for  all ;  and  likewife  of  his  freehold,  how 
<*  much  it  is  worth  yearly,  over  and  above  the  fervice  due  to  the 
**  lord  of  the  fee,  and  the  land  fliall  remain  in  the  king's  hands 
«*  until  the  lords  of  the  fee  have  made  fine  for  it ;  and  imme- 
«*  diately  upon  thcfe  things  being  inquired,  the  bodies  of  fuch 
"  perfons  being  dead  or  flain,  fliall  be  buried :  in  like  manner  it 

«»  is 
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*'  IS  to  be  irtqiilred  of  them  that  be  drowned  or  fuddenly  dead» 
**  and  after  fuch  bodies  are  to  be  feen,  whether  they  were  fo 
"  drowned  or  ilain,  or  ftrangled,  by  the  fign  of  a  cord  tied  ftrait 
"  about  their  necks,  or  about  any  of  their  members,  or  upon 
**  any  other  hurt  found  upon  their  bodies  ;  whereupon  they  Ihall 
**  proceed  in  the  form  aforefaid  ;  and  if  they  were  not  flain, 
"  then  ought  the  coroner  to  attach  the  finders,  and  all  other  in 
**  company. 

"  Alfo  all  wounds  ought  to  be  viewed,  the  length,  breadth, 
"  and  deepnefs,  and  with  What  weapons,  and  in  what  part  of 
"  the  body  the  wound  or  hurt  is,  and  how  many  be  culpable, 
**  and  how  many  wounds  there  be,  and  who  gave  the  wounds  ; 
"  all  which  things  mud  be  enrolled  in  the  roll  of  the  coroners ; 
*f  alfo  horfes,  boats,  carts,  ^f.,  whereby  any  arc  ilain,  that  pro- 
**  perly  are  called  deodands,  fhall  be  valued  and  delivered  unto 
"  the  towns,  as  before  is  faid." 

In  the  conftruction  of  this  ftatute,  the  following  points  feem 
to  be  agreed  on  : 

That  the  ftatute  being  wholly  dlre£lory,    and  in   affirmance  2  Hawk, 
of  the  common  law,  the  coroner  is  not  thereby  reftrained  from  P-C.  c.  ^, 
any  branch  of  his  power,  nor  excufed  from  any  part  of  his  duty  coroa.  Jz'l 
not  mentioned  in   it,  which  was  incident  to  his  office  before  ;  3  inft.  52. 
and  therefore  though  the  ftatute  mentions  only  inquiries  of  the  ^-    ^'^°' 
death  of  perfons  flain,  drowned,  or  fuddenly  dead,  yet  the  co-  $.  p.  c. 
roner  ought  alfo  to  inquire  of  the  death  of  thofe  who  die  in  51. 
prifon. 

An  inquifition  of  death,  by  the  oaths  of  lawful  men  of  the  (a)  r  Sid, 
county,  is  (a)  fufficlent,  without  faying  that  they  were  of  the  ^°4-  ^*''' 
next  towns ;  fo  {I?)  that  it  appears  at  what  place,  and  by  what  J^Jt'  Lttch. 
jurors,  by  name,  it  was  taken,  and  that  fuch  jurors  were  fworn.  166. 

Poph,  2 to. 
C0.Ent.3s4.     (i)  Cro.  Eliz.  31,     2  Hawk.  P.  C.  c.  9.  §  22. 

It  is  clearly  (c)  agreed,  that  the  inqueft  fhall  be  taken  on  the  (0  ¥\tz. 
view  of  the  dead   body,  although  the  ftatute  be  filent  in  this  ^'°^°J:  ^°7* 
matter  j  and  that  an  inqueft  otherwife  taken  by  the  {d)  coroner,  zLe'v." i\i. 

is  void.  Latch.  166. 

Noy,  87. 
e  Hawk.  P.  C.  c.  9.  S  23.  (1^)  Therefore  where  the  body  cannot  be  found,  or  is  fo  putritied  that  a 
view  would  be  of  no  fervice,  the  coroner,  without  a  fpecial  commiflion,  cannot  take  the  inqueft:  but 
in  fuch  cafes  it  fhall  be  taken  by  juftices  of  peace,  or  other  jullices  authorii'ed,  by  the  tcftimony  of  wit- 
«efles.  H.  P.  C.  170.  Vent.  352.  2  Kawk.  P.  C.  c.  9.  ^23.  [If  the  coroner  take  his  inquifition 
On  view  of  the  body,  after  long  putrefadtion,  it  is  in  the  difcietion  of  the  court  of  K.  B.  whether  they 
will  receive  it  or  not.     R.  v.  Caufcy,  Hil.  3  Geo.  i.] 

If  a  dead  body,  whereon  an  inqueft  ought  to  be  taken,  be  in-  F-tz.Coron. 
tcrrcd,  or  fuffercd  to  putrify,  before  the  coroner  hath  viewed  it,  3*9-  339- 
the  gaoler  or  townfhip  fhall  be  amerced.  H.p.c.170. 

S.  P.  C.  51.     I  Keb.  278.     r^'  '^  indiftable  as  a  mifdemefnour  to  bury  the  body  before,  or  without 
fcnding  for  the  coroner.     1  Salk.  377.     7  Mod.  10. J 

Alfo  it  hath  been  (e)  refolved,  that  a  coroner  may  lawfully,  (.•)2iE,4. 
within   (  f)  convenient  time  after  the  death,  take  up  a  dead  7o-  b. 
Vox..  I.  3  C  body  -^-^'^'S- 
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S.P.C.  ST.  body  out  of  the  grave,  in  order  to  view  it,  not  only  for  the 
H.P.C.J70.  taking  of  an  inqueft,  where  none  hath  been  taken  before,  but 
j5y"  alfo  for  the  taking  of  a  good  one,  where  an  infufficient  one  hath 

(/)  As  the  been  taken  before  {a). 

fpace  of 

fourteen  days,  a  Hawk.  P.  C,  c.  9.  §2;?.  and  in  Carth.  72.,  where  the  coroner,  after  an  inqul- 
fition  that  was  qua(hed  for  infufficiency,  took  a  fecond  fufier  vifum  corporis  a  year  after  the  body  had 
been  buried  ;  and  the  court  refufed  to  quafh  it,  fotfaiium  -valet  quod  fieri  non  debet  j  and  note,  that  this 
feemt  to  be  a  matter  dilcretionary  in  the  court  into  which  the  inquifuion  is  returned,  [(a)  But  this  he 
cannot  do  without  the  leave  of  the  King's  Bench,  Str.  167.  the  granting  of  which  is  difcretionary  in 
the  judges,  according  to  the  time  and  circumftances.     i  Salk.  377.     i  Srr.  iz.  533.] 

Latch.  166.       It  is  not  neceflary  that  the  inquifition  be  taken  in  the  very 

a  Hawk.  fame  {b)  place  where  the  body  was  viewed  ;  and  it  hath  been 

^'25!  s!  c.  refolved,  that  an  inquifition  taken  at  D'  on  the  view  of  the  body 

P'lde  Poph.  lying  dead  at  Z,.,  may  be  good. 

509. 

(/>)  But  the  coroner  cannot,  by  way  of  punifhment,  for  not  finding  according  to  the  evidence,  adjourn 
the  jury  to  places  at  a  great  diftance  from  where  the  faft  was  committed  3  but  an  adjournment  to  the 
aflife  is  proper,  and  well  enough.     Comb.  3S6.  fer  Holt,  Ch.  Juft. 

4.H.7.  iS.  b.  A  coroner  cannot  Inquire  of  any  acceflbries  after  the  fa£l ; 
KeiJw.  67.  gj^^  therefore  it  hath  been  refolved  that  an  indiftment  of  J.  S. 
Moor,  29'.  before  a  coroner,  for  having  received  and  comforted  one  who  had 
pi.  95,         been  guilty  of  a  murder,  is  void. 

a  Hawk.  But  he  may  make  inquiry  of  the  acceflbries  before  the  fa£^  ; 

•p.  C.  c.  9.  ajjji  ai^Q  j^gy  enquire  whether  any  fo  guilty  have  fled  for  the 
I  Lev.  141.  fiiirie  ;  for  which  they  forfeit  all  their  goods  and  chattels. 
Kcilw.6i,  A  coroner  may,  and  ought  to  inquire  of  all  the  circumftances 
a  Hawk.  of  the  party's  death,  and  alfo  of  all  things  which  occafioned  it ; 
428  ^  ^  ^^^  i^)  therefore  it  is  fald,  that  if  it  be  found  by  his  inqueft, 
(c)  Allen,  that  the  perfon  deceafed  was  killed  by  a  fall  from  a  bridge  into 
5*'  a  river,  and  that  the  bridge  was  out  of  repair,  by  the  default  of 

the  inhabitants  of  fuch  a  town,  and  that  thofe  inhabitants  are 
bound  t'^  repair  it,  the  townfliip  (hall  be  amerced. 
}  Burr.  J7.        [If  the  coroner  neglects  to  take  an  inquifition,  it  rpay  be  done 
by  juftices  of  gaol-delivery,  oyer  and  terminer,  or  of  the  peace : 
but  it  mufl  be  done  openly  :  if  it  be  done  fecretly,  it  may  be 
quafhcd.J 
(a^ S.P.C.        According  to  (cI)  fome  opinions,  a  coroner  ex  officio  hath  no 
i^*  ^"^nft'  power  to  take  any  indictment,  except  of  tlie  death  of  a  man. 

871.  a  In ll.  14.7.  [In  AVriawitrAj/Ki  he  may,  by  cuftom,  inquire  of  other  felonies.  35  H.  6.  27. 
But,  without  cuftom  he  hath  no  authority  to  take  any  inquifition  other  than  on  death.  2.  H.  H.  P.  C.  65.3 
But  by  others,  he  ought  to  inquire  of  the  breakers  of  lioufes.  2  Hawk.  P.  C.  c.  9.  §  35.  And  by 
the  4  E.  I.  ft.  2.  de  tfficlc  coronatcrh,  he  may  inquire  of  rap«,  and  the  breach  of  a  prifon.  Britton,  3. 
•~-And  by  the  faid  ttatute,  a  coroner  ought  to  inquire  of  treafure  that  is  found,  who  weie  the  finders,  and 
iikewife  who  is  fufpefted  thereof;  and  that  it  may  be  well  perceived,  where  one  liveth  riotoufly,  haunt- 
ing taverns,  and  huth  done  fo  of  long  time  ;  hereupon  h?  may  be  attached  for  this  fufpicion,  by  four,  or 
fix,  or  more  pledges,  if  he  may  be  found.— —Alfo,  it  i^  fald,  that  a  coroner  may  inquire  of  roy»l 
ftftfSj.as  fturjeons,  whales.  S.P.C.  51.     BraOon,  lao.    2  Hawk.  P.  C  c.9.  §37. 
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(D)  Of  Traverfing  and  Quafhing  fuch  Inqulfitions. 

rpHE  law  gives  fuch  high  credit  to  an  inquifition  of  death,  (.3)13  Ed.  4. 

'■'    found  before  a  coroner,  that  (</)  anciently  the  judges  would  *^*  3-  rj- 7- 

not  receive  a  verdiQ,    acquitting  a  perfon  of  the  death  of  a  p.  q^  ^^  g, 

man  found  agalnft  him  by  the  coroner's  inqueft,  unlefs  the  jury  §  33.  that 

finding  fuch  acquittal,  had  alfo  found  what  other  perfon  did  thisopmioa 

o  1  '  1  J5  now  CX-* 

the  facSt,  or  by  what  other  means  the  party  came  to  his  death  j  piodcd. 
becaufe  it  appeared  by  the  coroner's  view,  on  record,  that  a  per- 
fon was  killed. 

Alfo,  it  has  been  formerly  holden,  that  if  a  perfon  were  flain,  13H.4. 13. 

and  upon  the  coroner's  inquefty«/>ifr  vifum  corporis,  it  were  found  P'*  ^• 
that  y.  S.  fled,  though  J.  S.  were  afterwards  acquitted  both  of  L)yer,  23^*. 

the  felony  and  flight,  yet  he  forfeited  his  goods  •,  for  the  coroner's  h.p.c.  29. 

inqueft  is  fo  folemn,  that  it  is  not  traverfable  :  alfo,  when  the  *  j^^^j  H7^- 

goods  are  once  lawfully  vefted  in  the  king,  by  that  inqueft  the  j^^. 

property  of  them  cannot  be  devefted.  2  Uv.  141. 

But  by 
z  Hawk.  P.  C.  c.  9.  §  54.,  this  opinion  is  harfh  and  unreafonable,  that  a  man  fliall  be  liable  to  for. 
feit  all  his  goods,  which  may  perhaps  be  all  that  he  is  w  nth,  by  an  inquefl  taken  in  his  abfence,  with* 
out  either  hearing  him,  or  giving  him  an  opportunity  of  defending  himfelf. 

The  coroner's  record  of  an  abjuration,  or  of  the  confeflion  of  rx^-* ^Hawk. 
breaking  prifon,  or  of  the  confeflion  of  a  felony  by  an  approver,  ^•'^'  '^•|' 
cftops  the  party,  not  only   from  traverfing  the  confeflion,  but  theaiitho- 
alfo   from   alleging  that  it  was  taken   from  him  by  durefs,  ^c.  rities  there 
And  it  is  faid,  that  if  the  party  plead  that  he  is  not  the  fame  per-  *^"'^"^' 
fon,  he  fhall  be  concluded  by  the  coroner's  recording  that  he  is 
the  fame  perfon  :  yet  in  thefe  cafes,  it  feems,  that  the  judge  may 
in  difcretion,  to  inform  his  confcience,  take  an  inquiry  from  the 
people  living  next  the  place,  of  the  whole  circumftances  of  the 
matter. 

If  it  be  found  by  a  coroner's  inqueft,  that  a  murder  was  com-  S.P.C.  34. 
mitted  in  fuch  a  town,  and  that  the  murderer  efcaped  untaken,  p^*^^^- 
the  townftiip  cannot  traverfe  fuch  efcape,  becaufe  it  makes  them  x'j/ 
only  liable  to  an  amercement,  ^  de  mimmis  non  curat  lex. 

Alfo,  it  is  ftrongly  holden  in  fome  books,  that  an  inqueft  of  Bro.  Coron. 
felf-murder,  found  before  a  coroner,  cannot  be  traverfed :  but  ^^^J^ 
the  contrary   opinion  being  alfo  holden  by  books  of  as  great  152. 
authority,  and  feeming  alfo  to  be   more  agreeable  to  the  gene-  3K.eb.S59. 
ral  tenor  of  the  law,  in  other  cafes,  it  feems  to  be  the  better  %°ntX-h' 
opinion,    that  fuch  inqueft  being  moved   into  the  Kings  Bench  3  K.eb.  564, 
by  certiorari,  may  be  there  traverfed  by  tlie  executor  or  admini-  566-  604. 
ftrator  of  the  perfon  deceafed  ;  or,  in  cafe  the  coroner's  inqueft  3^?^^ 
find  him  to  have  been  a  lunatick,  by  the  king  or  the  lord  of  the  pi.  16. 
manor.  n^l?"*^' 

p.  C.  c,  9. 
§  55.  [The  court  will  not  oblige  the  coroner  to  return  the  depofitions  he  hath  taken  upon  an  inaui- 
fitjon  oi  felo  dffif  if  there  be  nothing  depending  before  tliem  to  make  it  ncccUary,     2  Str.  1073. J 

3C2  If 
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(fl>  Cro. 
Eliz.  371. 
3!\.cb.  Soo. 
S56. 

Mod.  ?.2. 
Sa<k.  190. 
aKeb.  859 
Vent.  181. 
35X. 

3  Mod.  80. 
ICO.  258. 


(^)  If  a  coroner  appear  to  have  been  corrupt  in  taking  an 
inqueit,  it  feems  that  a  vielins  hiquirend.  {hatl  go  to  fpecral  corn^ 
mifTioners,  who  {hall  proceed  not  on  view,  but  upon  teftimony, 
and  the  coroner  fhall  have  nothing  lo  do  with  fuch  inqueft  ^ 
but  [h)  where  his  inqueft  is  quallied  for  want  of  form  only, 
,  he  fliali  take  a  pew  one  in  like  manner  as  if  he  had  taken  none 
before. 

cor.t.  1  Jones,  198.     [b)  z  Roll.  Abr.  1%,  pi.  5.     ji  E.  4.  70.  b.     Salk.  190. 


«  Hawk. 
V.  C.   c.  9. 


H.P.C.  T7r. 
S.P.C. 52. 
%  Hawk. 
p.  C.  c.  9. 

^40. 


a  Hawk, 
P.  C.  c.  9. 

§  41. 

and  fsveral 
authorities 
diere  ciied. 


H.P.C.  171. 
s  Inft. 176. 


I  Hawk. 
P.  C.  c.  9. 
^43- 


a  Hawk. 
P.  C.  c.  9. 

§  -14. 


(E)  Of  his  Power,  as  to  Bills  of  Appeal,  Appealj^ 
of  Approvers,  and  the  Abjuration  of  a  Felon. 

"D  Y  the  common  law,  the  coroner  might,  without  the  concur- 
-•-'  rence  of  any  other,  receive  an  appeal  of  felony  or  mayhem,  on 
the  plaintifi's  hndlng  fufficient  pledges  to  the  fheriff  for  the  pro- 
fecution  ;  but  it  being  provided  by  Wejlm.  i.  cap.  10.  that  the 
{lieriff  fhall  have  counter-rolls  with  the  coroner,  it  feems  that  no 
appeal,  fince  that  (latute,  is  well  commenced  before  the  coroner, 
unlefs  the  (herifF  be  prefent  to  take  a  counter-roll  of  the  proceed- 
ings ;  yet  the  coroner  feem.s  ftill  to  be  the  only  judge. 

A  coroner  cannot  receive  a  bill  of  appeal  of  :;n  ofience  done 
cut  of  the  county,  becaufe  there  can  be  no  UvA  thereof  by 
the  county ;  but  he  may  receive  the  appeal  of  an  approver,  or 
take  the  abjiirntion  of  one  who  confefles  a  felony  done  in  any 
county  i  becaufe  after  fuch  confeffions  there  is  no  need  of  any 
trial. 

A  coroner  may  certainly  award  procefs,  till  the  exigent  on  a 
bill  of  appeal  before  him,  and  fuch  procefs  fliali  be  awarded  by 
him  only,  and  not  by  him  and  the  fl-icrifF  jointly,  asid  he  may 
proceed  thereon  till  outlawry,  but  fince  Magna  Chartay  by 
which  it  is  enadied,  ca^.  17.,  Ihat  no Jberiff,  confahley  corotievy  or 
other  bailiff'  of  the  i:/!g,  pall  hold  phas  of  the  croivn^  he  caimot  pro- 
ceed to  the  trial  of  the  appellee. 

An  appe?il  before"  the  coroner  may  be  removed  into  the  Kin^s 
Bcrich  or  Chancery y  by  certiorari^  directed  to  the  coroners  and 
flieriff,  but  not  by  one  dire6led  to  the  fneriff  only. 

Ti:e  coroner  may  receive  the  appeal  of  an  approver  for  an 
ofFence  in  the  fame  or  in  a  diflerent  county  j  and  if  the  appellee 
be  in  the  fame  county,  lie  may  award  procefs  againft  him  to  the 
flierlirtill  it  come  to  the  exigent :  but  if  the  appellee  be  in  a  fo- 
reign county,  the  coroner  camiot  award  procefs  againft  him,  but 
mull  leave  it  to  the  juftices  of  gaol-delivery,  or  others  before 
whom  the  appeal  is  afterwards  recorded. 

A  coroner  may  take  the  confcflion  and  abjuration  of  a  felon^ 
and  alfo  the  confedion  of  any  felony  by  an  approver.  And  as  to 
abjuration,  it  is  to  be  obferved,  that  at  the  common  law,  if 
a  perfon  accufcd  of  any  felony,  (except  facrilege,)  whether  in  the 
fame  or  any  other  county,  for  which  he  was  liable  to  judgment 

13  o( 


#f  death,  and  not  charged  with  treafon,  had  fled  to  any  church 
or  church-yard,  and  within  forty  days  confefTed  himfelf  guilty 
before  the  coroner,  and  declared  all  the  particular  circumftances 
of  the  offence,  and  thereupon  taken  the  oath  in  that  cafe  pro- 
vided, (the  fubflance  whereof  was,  that  he  abjured  the  realm, 
and  would  depart  as  foon  as  polhble  at  the  port  which  fhould 
be  afligned  him,  and  never  return  without  leave  from  the 
king,  ^c.)  he  faved  his  life,  if  he  obierved  the  terms  of  the 
oath,  by  going  with  all  convenient  fpeed  the  neareft  way  to  the 
port  alhgned,  isfc.j  but  he  was  attainted  of  the  felony  by  fucU 
abjuration,  without  more,  and  confequently  forfeited  his  lands, 
goods,  ^c.  And  now  by  1\  Jac.  i.  cap.  28.  it  is  enaded,  ^hat 
tio  fatiBuaryy  or  privilege  of  fan^uary,  pall  be  admitted  or  allowed^ 
in  any  cajet 

(F)  Where   the  A£l   of    one  Coroner  fhall   he  215 
efFedual  as  if  done  by  them  all, 

(«) TTTHEREVER   coroners  are  authorized  to  aft  as  judges,  (a)S.P.C. 
^^     as  in  the  taking  of  an  inquifition  of  death,  or  receiving  \]^^'     , 
an  appeal  of  felony,  ^V.,  the  a£l  of  any  one  of  them  who  firit  (3)39^1.6! 
proceeds  in  the  matter,  is  of  the  fame  force  as  if  all  had  joined  4°-  b. 
in  it  :  but  it  is  faid,  that  after  fuch  proceeding  by  one  of  them,  (if°^J'^^'^.^^' 
the  aft  of  any  other  will  be  void  :  alfo,  it  is  certain  that  {b)  where  [One  co- 
coroners  are  empowered  only  to  adl  minifterially,  as  in  the  ex-  roner  may 
ecution  of  a  procefs  direfted  to  them,  upon  the  default  or  inca-  J^f-^"  ^^  j^^ 
pacity  of  the  iheriff,  all  their  adls  will  be  void  wherein  they  do  cafe  of  an 
not  all  join.  f' ^f"V 

J  but  if  there 

ie  oipre  coroners  than  one  for  the  county,  the  return  mvft  be  in  thf  name  of  all.     z  H.  H.  P.  C.  56.J 


(G)  Qf  Fees  that  he  may  lawfully  take. 

BY  Wejlm.  I.  cap.  \q.  it  is  enaded,  "  That  no  coroner  demand  ViJez\a&. 
"  or  take  any  thing  of  any  man  to  do  his  office,  upon  pain  H^^'^^^^^ 
V  of  great  forfeiture  to  the  king."  was  made  in  affirmance  of  the  common  law. 

But  it  is  ena<Sled  by  3  H.  7.  cap.  i.  "  That  a  coroner  have  for  87250.2, 
<*  his  fee,  upon  every  inquifition  taken  upon  the  view  of  a  body  ^^^/'''j^^*^;^ 
"  flain,  13^.  4^.  of  the  goods  and  chattels  of  the  flayer  or  mur-  f,l[[o,i  "not' 
*«  derer,  if  he  have  any  goods ;  and  if  he  have  no  goods,  of  "ken  upon 
<*  fuch  amercements  as  fliall  fortune  any  townfliip  to  be  amerced  ^|T  °L^ 
*•  for  the  efcape  of  the  murderer,  '^c."  in  gaol)  hs 

fliail  have  201.  and  <)d.  for  every  mile  he  (hall  be  compelled  to  travel  from  his  ufual  place  of  abode- to 
ta:_fe  fuch  inquifition}  to  be  paid  by  oider  of  juftices  in  lefiions,  out  of  the  county  rates  ;  for  whicl| 
order  no  fee  fliall  bs  uJ^en.     See  the  aft  for  cxcej-tioa  to  tli^  coroner  of  the  king's  houfehold,  &c. 

But    ' 
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Coronew. 

But  the  coroners  endeavouring  to  extend  this  (latute  to  per* 
fons  flain  by  mifadventure,  it  was  enafted  by  i  if.  8.  cap,  7. 
•*  That  upon  a  requeft  made  to  a  coroner  to  come  and  inquire 
♦'  upon  the  view  of  any  perfon  flain,  drowned,  or  otherwife  dead 
**  by  misfortune,  the  faid  coroner  fliall  diligently  do  his  office, 
**  without  taking  any  thing  therefore ;  upon  pain  to  every 
**  coroner  that  will  not  endeavour  himfelf  to  do  his  office, 
**  (as  afore  is  faid,)  or  that  taketh  any  thing  for  doing  his  office 
**  upon  every  perfon  dead  by  mifadventure,  for  every  time  forty 
«  fliillings  *." 

*  But  fee  preceding  note,  anti. 


(H)    Of   difcharging    him,    and  for  what  Mifde- 
mefnours  punifhed. 

y.N.B.163.  jF  any  coroner  be  fo  far  engaged  In  any  other  publick  bufinef* 
SCo^Ai.  ^'^  ^^^  county,  that  he  cannot  have  leifure  enough  to  attend 

a  Inft.  32.  the  office  of  a  coroner  -,  or  if  he  be  chofen  verderor  of  a  foreft ; 
{a)  Vide  or  if  he  have  not  fufficient  lands  in  the  fame  county  whereon  to 
That  *by°^'  ^^^^  according  to  his  ftate  and  degree ;  or  if  he  be  difabled, 
ehoofing  either  by  old  age  or  any  inveterate  difeafe,  as  the  palfy,  or  the 
another,  the  jji^g^  j-q  execute  his  office  as  he  ought ;  and,  as  fome  fay,  if  he 
authorfty  of  foUow  any  common  trade,  he  {a)  may  be  difcharged  by  the  writ 
xhi  fixft,  ipfo  de  coronatore-  exonerandoy  which  being,  direfVed  to  the  (herifF,  af- 
/z5o,ceafe5.  jg^  ^  recital  of  the  particular  caufe  of  the  difcharge  of  fuch 
office  of  ^  coroner,  commands  him  to  caufe  another  to  be  chofen  in  his 

freehold,  rOOm. 

the  court  of 

Chancery  will  not  fufFer  this  writ  to  iffue,  but  on  afEdavIt  that  the  defendant  hath  been  ferved  with 

notice  of  the  petition  for  it,     3  Atk.  184.] 

Reglfter,  But  if  any  writ  of  this  kind  be  grounded  on  an  untrue  fug- 

117.  b.        geftion,  the  coroner  may  procure  a  commiffion  from  the  Chan-^ 

f!n.b^.*i64.  eery  to  inquire  of  the  truth  of  it,   and  to  return  the  inquiry 

S.P.C. 49.    before  the  king  into  Chancery;  and  if  upon  fuch  commiffion 

the  fuggeftion  be  difproved,    the  king  may   make  a  fuperfedeas 

to  the  (herifF,  that  he  do  not  remove  fuch  coroner,  or  if  he  have 

removed  him,  that  he  fuffisr  him  to  execute  the  office  as  he  did 

before. 

S.P.C.  51.        If  a  coroner  be  remifs  in  coming  to  do  his  office  when  he  is 

Saik.  377.    fgj^j.  fQj.^  ^^^^  he  fl-jaJi  be  {b)  amerced  by  virtue  of  the  above- 

h'.P.C.i7o.  mentioned  ilatute  de  coronatoribus. 

lb)  That  if  he  returns  a  wrong  prefentment,  an  information  will  be  granted  againft  him.  Comb.  386. 
f  If  he  impofes  an  improper  inquifition  upon  the  jury,  he  will  be  committed.     1  Str.  69.] 

And  by  25  Alfo  by  the  3  H.  7.  cap.  r.  *<  If  any  coroner  be  remifs, 
Geo.  2.  c.  n  ^^  m^^Q,  not  inquifitions  upon  the  view  of  the  body  flain  or 
*5*' "  "'  «  murdered. 
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**  murdered,    he   (hall   forfeit   for  every   default  one  hundred  coroner  not 

««   IhillingS."  aSnua?' 

And  by  the  i  H,  8.  cap.  7.  it  is  enabled,  "  That  if  any  coroner  eieaion'or 
**  (hall  not  endeavour  himfelf  to  do  his  office  upon  any  perfon  whofe  office 
«  dead  by  mifadventure,  he  (hall  forfeit  forty  fhillings."  j*  an"*"h* 

Alfo  by  the  3  //.  7.  cap.  i.  it  is  enafted,  "  That  if  any  coro-  offi\7,  ftaii 
**  ner  do  not  certify  his  inquifition,  he  {hall  forfeit  one  hundred  beconviae* 

his  lawful  fees,  or  of  wilful  negleS  of  his  duty,  or  mifdiinefnour  in  his  office,  the  court  may  idjudjc 
Jlim  to  be  amoved  from  his  office  j  and  fee  the  (tatute  for  the  maooer  of  choodng  another. 


END    OF     THE     FIRST     VOLUME. 
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